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Raj Raghulmr SingJi v. Tliakiir Jai India 
Bahadur Singh, 5 j Ind. Cas. 550 12 A 1 j 8 - 
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Thorp V. Holdsworth. (1876; 3 Ch. D. 637; 45 
L. J. Ch. 406. {Distinf/uisked) 

Tildesley V. Harper. (1878; 7 Ch. D. 403; 47 
L J. Ch. 263; 38 L. T. 60; 26 W. R. 263. 
{Diiftinguisked) 

Tincowri Debi v. Suttya Doyal Banerji, 6 C. 
L. J. 105. (Relied on) 

U 

Vlfal Uai V. GdUri Shankar. 11 Ind. ('as. 20 
.*3 A. 654; 8 A. L. J. 670. {Followed) , . 
I'niau Parsbad v. Gaiulharp Singh, U T. A. 
127; 15 C. 20; 11 Ind. Jar. 174; 5 Sar. P. 
C. J. 71; Ralique & Jackson’s P. C. Xo. 98- 
7 liid. Dec. (N. s.)590 <P. C.\ (Followed* 
Cinan Parshad v. Gandharp Singh. 15 C. 20' 
11 I. A. 127; aSar. P. C. J. 71; Raii^pu’ 
and Jackson’s P. (\ No. 9S; H lud. ,1nr 
171; 7 Ind. D«*c. i\. s.i 599 sP. \Rcli(.d 

u poll ) 

Cpcudra Xalh Bancrjec v. I'luesli C’haiidra 
l^uerjoc^ 6 Ind. Cas. 346. 12 C D .1 *>=t 

15 C. \V X. 375. iRelird -'J. 

L'llain Chandra Dan v. Raj Krisbjja Dalll* 
55 Ind. Cas. 157; 47 377. 21 C. AV 

229; 31 U. 1j. J. 98. {Not FoUoiicd) 
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Vaidhiiiathasamv Tver v. Soinasundarani 
Pillai. 28 il. 473; 15 M. L, J. 126. il)isti}i- 
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^'al•jivan Rangji v. Clu lji (iokaldas, 5 B. 503; 

6 Ind. Jnr. 38; 3 Ind. Dec. (x. s.) 370. 

(Relled on) 

Vedanayaga Mudaliar v. Vcdannnal, 27 M. 

591. (Not Followed) 

Vecrabadian Achari v. Suppiah Achari, 5 hid. 

Cas. 477; 33 M. 488; 7 M. L. T. 198. {Dis- 
tniguisked) 

Vclliah Koiie v. Emi'eror. 72 Jnd. Cas. 529 
10 L. \V. 239; 43 M. L. J. 22-2; (1922) M. . 

X o06; 31 M. L. T. 175; 45 M. 766; (1023; A. 

I. R. (M.) 20; 24 Cr. h. J. 417. {Followed)... 
Vemuri Seshaiina, In re, 20 M. 421; 2 Weir 
488. (Followed) 

Veerchand v. H B. C. I. Ky. Co.. 29 B. 259; 

6 Horn. h. R. 921. {Oi.'icuii6’ed\ ,, 

Venkapapj)icr V. Rainaswanii Aivar, 52 Tiid 
Cas. 517; 10 L. \V. 1.37; (J919) M. W. X. 

548. (Relied oni 

Venkataraiigayya Appa i{ao v. Morainpudi 
P>ajjrajn, 76 Ind. Cas. 61; -15 M. L. J. 238; 

V* (J921.< a. 1. R. (M.) 

( Url iVil } 

\‘ijay:«raghavalu Xaidu v. Srinivasulu Xiiidu! 

28 M. 399 . \ Ret led oni 

' ^3 Jncl. CaV. 

!.'82; 18 L. W. 209; (1923) M. W. X. 802- 

^ il''iiU<iiiedi ... 1025 

\ ilhaldae v. Secretary of State, 26 H 410 at 
p. 417; 1 Bcin. L. R. 28. (Relied upon) .. 861 


W 

Wahid All v. Nnsarat AH. 5S hid 

. ^ ^ 520; 2 U. P 

P- h- (D.) 166. iAo( Followed) 

Wallace Sitha Boi v. W'allace Radha Boi 51 

"St''1. .rSi.S.i., 

W atson Co. V. Xistarni Gupta. 10 C 544- 
o Ind. Dec. (N. sj 361. (Followed) ’ 

Watson A Co v Raincliund Duti, is C 10- 17 
I. A. u«; .> Sy,. ,>. J 533 ■ • i' 

IN-. s.. I (p. C.). (Retied oni 

Watts V. Drisoll, dooi- i ch ‘^‘)P To T V 
Ch. 157; 49 W. Ji. HO; 84 h T 9^ ?: T T 
R. 101. Relied on) 
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ALLAHABAD HIGH COURT. 

ii^XEcuTioK Second Civil Appeal No 1724 

OF 1923. 

^ April 9, 1924. 

Preseiif.-—Air. Justice Daniels. 

AND OTHERS— 

Decree-Holders—Appellants 

versus 

SOHAN LAL— Judgment-Debtor— 
... . Respondent. 

15~~Execution of 

dectee—Petition for insolvency by judgmeiit-debtnr 
^ccliision 0 / time spent in insolvency proceedinis. 

. Pi'-sj Jtation of an insolvency applica- 

do 3 s not prevent 

execution of the decree, [p. 1 , col. 2.1 ^ 

section U of the Limitation 

necessary that execution 
shall have stayed by an injunction or order, 
tp. col. Ij 

S^ond appeal from a decree of the 
District Judge. Budaun, dated the 7th 
•September. 1923. 

■ Air. Harnandan Prasad, for the Appel- 
i£in tsv 

M.V. Shiva Prasad Sinha, for the Re¬ 
spondent. 

, f^.^^CrMENT.—The question for 
decision in this appeal is whether the 
appellants decree-holders' application for 

execution is time barred. The applica- 
tionan doestion was presented on 10th 
January 1923. The last previous appli¬ 
cation was made on '31st October 1919. 
considembly moi'e than three years 
earlier. Pho previous. application was 
mr the arrest af the judgment-debtor. 

1 he appellants rely on the fact that when 
the judgment-debtor was brought before 
the Court on 17th November 1119 he 
gave security and applied to be decl ired 

an uisolve.it. As the lav stoo l the 
Court was obliged to rclca*;'* him fiMj) 
arrest under section 55 (4). Civil Pro- 

1 


cedure Code. He was released and made 
an application to the Insolvency Court. 
AVhile the insolvency proceedinss were 
trending the execution njjplicution was 
sti uch oh*. This was on 18tli I-tcceniber 
19ia. On 11th February, 1920, tlie appli¬ 
cation to be declared an insolvent was 
linally rejected. In order to bring their 
present application M-ithin tiiiie tlie 
decree-holders require to deduct the 
whole period during which the insol¬ 
vency proceedings were pending and this 
13 what they claim to do under section 15 
of the Limitation Act. The learned 
District Judge has rejected this plea on 
the ground that under the Provincial 
Insolvency Act of 1907, which was then 
in force, the mere presentation of an 
insolvency application does not pi’event 
execution of the decree. If an order of 
adjudication was subsequently pas.sed 
under section 1C of the Act that adjudica¬ 
tion would relate back to the date of tlie 
insolvency petition and would prevent 
any execution proceedings being taken 
except by leave of the Court. lu tliis 
case no order of adjudication -uas ever 
made and, therefore, the creditor cannot 
take advantage of this provision. It has 
indeed been held in a Madras case that 
even the passing of an order of adjudica¬ 
tion does not amount to a suspension of 

execution under section 15 of the Limi¬ 
tation Act because after the adjudication 
execution proceedings could -still be 
carried on by leave of the Insolvency 
Court* Tlicit is <i mucli stroDi^er cfl.se 

than the present one where no a'djudica- 
tio.i w-is made. 

Th ■ apuellaats rely on the language of 
s-clH.n 5.7 M). Civil Proce.dnre Code.. 

I heir learned Counsel argues that on the- 
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language of that clause it was not open 
to them to apply again lor the arrest of 
the debtor so long as the insolvency 
application was still undetermined. He 
argues from this that until final orders 
were passed liy the Insolvencv Court 
execution of the decree must be 'deemed 
to have been stayed. It is diflicult to 
reconcile this argument with the actual 
language of section lo of the Limitation 
Act. In the first place in order to bring 
section 15 into operation it is necessary 
that execution shall have stayed by aii 
injunction or order. In this case there 
was no injunction and no order staying 
the execution. If, liowever, this be a 
someuhat technical pciiiit the larger 
objection remains that execution of Uie 
Qccr66 \\£is not stiivccl tlic pi'ovisions 
of section 55, Civil Procedure Code. The 
decree-holders may have been debarred 
from one particular mode of execution 
but it was still open to them to execute 
their decree in any other way, c. a., bv 
attachment and sale of any moveable or 
immoveable property of the judgment- 
debtor. In my opinion section 15 of the 
Ltimitation Act does not apply. The 

. learned Counsel for the appellants puts 
lorwaid mi alternative plea that his pie- 
sent application should be treated as 
X continuation of the application 

of dlst October 1919. Seeing that the 
application in question was formally dis- 
niissed on 18th December 1919 there is 
no ground for accepting this plea either 
The appeal, therefore, fails and it is 
accordingly dismissed with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMIS 

SIGNER’S COURT. 

Second Civil Appeal No. 91-B of 19':>3 

July 21. 1924. 

Pre^erri;— jMt. Hallifax, A J C 

PUNDALIK AND OTHERS-IPLAINTIFFS 

—Appellants 

versus 

KADTAI BAI and others- 

—Respondents. 

Transfer of Property (IV of 


'Defexdan 


y/^roperry aari V 0/ ISS^) 
Cflntj'thutxon ^ 


Seeliou b2 of the Transfer of Property Act deals 
only wiiii relations oelwetn ir.origaj^or ana moit- 
^agee ana has application to ihe case of co- 
mortgagors which IS uealt with tv section 'Jj of the 
Act. 

Appeal against the decree of the 
Aduiiional bistiict Judge, Akola, dated 
file 27rh November, 1922. in Civil Appeal 
No. 50 of 1922. 

FACTS. — On 15th April, 1909, Honaji, 
deceased father of the plaintilis and 
Bapu, deceased uncle of the defendant 
No. 1, jointly executed a mortgage bond 
for Ks. 400 in favour of Heniiaj Gyan- 
chand and Gopiram Jitmal, Out of the 
four properties mortgaged in the bond, 
three belonged to Honaji, and the fourth, 
viz., one-fourthsliare in the field S. No. 85 
belonged to Bapii. The plaint alleges 
that each of Uie two mortgagors unaer- 
took to jiay half of the debt. The clelend- 
ants Nos. 2 and 3 are subsequent pnr- 
caasers of the one-fourlh share in field 
No. 85. In 1919 the mortgagees brought 
a suit on their mortgage and obtained 
a preliminaiy decree for Rs. 931-11-10 
against both the parties to the present 
suit for contribution. TJiereupon the 

plaintilis paid the full decretal amount 

to tlie mortgagees on 17th August, 19 l 0. 
In the suit leading to this apj^eal, thev 
claim half of the amount, viz., Rs. 4(35-13-11 
from the delendants Nos. 2 and 3 and 
pray that amount he declared a charge 
on the one-fourth share in the field No. 85, 
and m the event of non-payment of 
the amount by the defendants Nos. 2 and 
J, the amount be realised by sale of the 
said share. The defendants denied the 
moi tgage decree and payment and plead¬ 
ed inter alia, that Bapu had no right 

to mortgage one-fourth share of No. 85, 
and that the defendants Nos. 2 and 3 
^veie liable to contribute according to 

the principle laid dow-n in section 82 of 

Property Act and not half 
of the decretal debt. The lower Court 
passed a decree against all the three 
defemWits for the full claim, viz., 
ixs. 400-13-11 and declared the amount 
as a charge on^the one-fourth share of 
tie held No. 85 in possession of the 
defendants Nos. 2 and 3. 

Appellants. 

, Re¬ 

spondents. 
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PRAMATHA NATH MCILLICK V, SECRETARY OP 

DrimfSr ^^;?P2rty Act obviously deals 
mar relations between 

HAmortgagee; if it also 

as hae^K * co-mortgdgors, 

Appellate 

W directly contradicted 

undoubtedly lays down what the relations 
D^tueen co-mortgagoi-s shall be. That 

®omaiently conclusive reason for 
holding that section 82 has nothing to 

Arjur*'^ co-mortgagors. The learned 
Additional District Judgo cites the case 
or Kzinabhadvazhir v. Srinivasa Ayyan- 
gar (1) to support the propositio.i that 

^o the contrary” mentioned 
in section 82 means a contract between 
mortgagor and mortgagee and not one 


3 


oaween co-mortgagors. The whole 
judgrnentis clearly based on the assump- 
tion that no other part of section 82 

**'1 co-mortgagors, and 

It is found that even the words relatin'^ 
to a contract to the contrary do noh 
Ihe absurd inequity and infustice of 
the result in this case of deciding it 
according to the provisions of section 82 
are in themselves sufRcient to make 
it clear t|hat that section ca.nnot possibh’- 
upplv. The decree of the lower Apoel- 
late Oourt will be set aside and thatof'the 
b irst Court w;ill be restored. All the costs 
0 £ Che plaintihs m all the three Courts 
will be paid by the respondents Biliram 
and Pandhari, sons of 3hau Singh Kunbi. 

(?) ii M.' 83. allowed. 


CALCaTTA HIGH COUHT. 

Civil Rules Xos. 473 to 475 of 1924 

May 22, 1921. 

Present .-—Mr. Justice Pearson and 
Air. Justic6 Grdhain. 
PRAMATHA NATH xMULLTCK— 

Petitioner 

versus 

The secretary ok STATE poii 

IN COUN'CIE ^Opposite P,\p.ri'. 

Land Ac juuUtart .let (I e/m^), gn. IS, ij#™. 


CASES. 

STATE FOR INDIA. 

Award—Reference to Court—ilatterg to he deter- 

jurisdiction of. 

The Court of the Uand Acquisition Judeo is a 
Court of spiicial junsdiotion, the powers uiid^duties 
of nhich are drfined by Statute, [p. 4, eol 1,1 

British India Steam A’ani^jatian Co. v. ecretani 
of State for India, 8 Ind. Cas. 107; 38 C. S-'o 12 0 

>? made to the Land Aequisi- 
tion Act what has to be determined bv the Judn-e 
withm the objections contained in the reference 

Apart therefrom the award is linal. |p .j ro| I 
Rule against an order of the Court of 
the Eand Acquisition Judge, 24-Per- 
ganahs,(Alipur), dated the 16th Api'il 1924 
Dr. Dwarka Nath Mitra and Babu 
2^ cn-ayan Chandra Kar, for the Petitioner 

ami Moulvi 

Nuruddin Ahmed, for the Opposite 


JUDGMENT. 

Pearson. J, In these aijplications it 
i^s sought to set aside an order of the 
Land Acquisition Judge refusing to enter 
upon an enquiry as to the area and 
m^surement of the land acquired 
A ^"®. fleclaration was published in 
August 1920 and objections were put in 
by the. claimant before the Collector in 
Januaiy 1921. In .Vpril 1921 the clami- 
ant hied a petition, after the Collector 
nad made his award, asking for a refer¬ 
ence to the Judge upon the .specific 
ground for deteimination of the proper 
compensation and valuation for the lands 
acquired. The reference was made 
accordingly. In April 1924 the petitioner 

put in a fiirther application before the 
Judp raising ^ objection as to the area of 
the land acquired and asking that either 
Government should be called upon to 

bp'b«^rt^®Tb ®'' a local enquiiy should 
be held This application was refused 

by the learned J udge, and thereupon the 
present rules were obtained. 

It has been contended on behalf of the 
applicant that once a reference has been 
made It is open to the party to attack the 
award upon any ground even though 
not fomiing the subject of objection at 
the time the reference is applied for In 
support of this contention it is pointed 
out that when a reference is made it is 

under section IS of the Land Acquisition 
Act winch provides that the claimant, 
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may “ retiiiire that the matter be referred 
by the Collector.” and emphasis is laid 
upon the expression “the matter” as 
sliowin;^ that what is referred is not 
necessarily limited to the objection. 
Reference has also been made to certain 
reported cases as supporting' the ay^u- 
ment. In the case of the Ilugli Mills Co. 

Y. Seo-etari/ of t>tate for India in Council 
I'D, it is said in the course of the judg¬ 
ment that “ tlie whole (xise is referred, 

the objection, for determina¬ 
tion.” The meaning of that must be 
taken in relation to the facts in that case, 
and the decision is that where a reference 
is made on an objection as to compensa¬ 
tion, the Judge may go into and decide 
hat question on its merits even 
though he reject the principle of assess¬ 
ment put forward by the claimant. 
Tne case of In re the Land Aegnisition 
Acf, III re Mustoniji •!ijibhai (2) does not 
carry the matter further, but shows that 
w acre an objection has been made and 
the reference is before the Judge, the 
claim int is not necessarily to be restrict¬ 
ed to the particular ground on which the 
objeccion was based in the first instance, 
lliere is, however, no case to which we 

have been referred which goes to tiic 

length of laying down that where an 
objection has been taken under one of 
the headings mentioned in section 18 
and a reterence made in consequence it 
IS nevertheless open to the claimant to 
attaciithe award upon objection fallin" 
under some other heading. And al- 

tion Judge IS a Court of special junsdic- 
Uon, the powers and duties of which are 

'Brithv/i India 
& e ,/t NavipaUon Co. v. Secretar,, or 
e yor India (3), I am not persuaded 
that the proiier constniction of tlie Act 
>s that, contended fm- !,v tlio ■nmlir-.r.i 

pointed out bv 't he 
learn-d Government Pleader the eavlier 

j ^ ^ ^ questions of measure- 
and compensation as distinct Se^- 


distincticn 
objeclicns 
distir ctirij 
Section 10 


'b S Ind Cd^. 80^; 12 G. L. -T Isa 

C, W ^ 1- t! J.. 


J. 503; io 


STATE FOR INDIA. 

tion 18 recognises the same 
in setting out the various 
that may le taken, and the 
is mairdained in section 19. 
deals with the service of notice “sf ecify- 
iiig the day on which the Court will 
proceed to detern ire the objcclicr ” 
and section 21 provides Ihe scepe of the 
enquiry is to be j cstricted to a censidera- 
tion of the interests of the jeiscns 
affected by ” the objection.” Having 
regard t('. these considerations, I am of 
oi>inion that the construction contended 
for by the applicant is tco wide. I think 
that wliat has to be determined by tlje 
Judge is the matter of tlic award to the 
extent comprised within tlie objection, 
and that apart therefrom the award is 
final under section 12 of the Act. In iriV 
opinion the learned Judge took a correct 
view of the matter and the Rules must 
be discharged with costs, one gold 
niohur in each rule. 

Graham, J, —We are invited in 
these Rules to eel aside f ii orc ei of ll e 
Land Acquisiticn Judge of the 14- 
Parganahs refusing to entcitain an ob¬ 
jection witJi regaid to measurement aijd 
to (lirect a local inquiry in connection 
u'ilh a releiencc made to him under 
section 18 of the Land Acquisition Act. 
Jhe proceedings in the case in question 
i^elaled to certain lands required for the 
Grand Fiunk Canal project, and the 
eleclaralion was jniblished in the CaUvita 
Gazette of the -Ith August, 1920. The 
usual enquiry by the Collector Jollcvcd 
and the petiticrer, notl.cingsatisffcd uith 
the award, asked lor a reference to the 
Land Acquisiticn Judge for tl e deteimi- 
nation, a.s tlicrein exj resscd by Um, of 
the ri'oi er coiripensation and valuation 
of the lands acquired." The Collector 
tlieii rehurefl th(‘ case under sections 18 
and 10 f»f the .Vet and after this and 
other connected cases had been pending 
in the Judge's file for about three j ears, 
an application was made by the claimant, 
as already stated above, pra^^ing for a 

local enquiry in order to ascertain the 
area oi the land. The Land Acquisition 
Juclge rejected tlie application holding 
tnat the objection as regards n.easure- 
n.cTl, which did neJ fcrrri pr.rt ..of the 
icierexic'e, could uot be erntertained at that 
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stage of the caje, aud the case Avas 
direeced to proceed according to law. 

The petitioner then moved this Court 
and obtained the present Rules and the 
substantial contentions urged by the 
learned Vakil, wiio appeared on his 
belialf, were that the Court below lias 
taken an erroneous view of the law, 
that it has refused to exercise a 
ju’isdiction vested in it by law and 
cu.it one leaiMsd Judge ought to have 
held that what was referred to him l)y 
the Collector was the whole (‘aso, and 
iiJb merely the particular objection coii- 
tai lei in the reference. 

In mv' opinion those contenthiiis are. 
not well-founded.. Looking to tlie scheme 
of the Act generally and having regard 
in particular to sections 18 and iO taken 
in conjunction with sections 11 and 12, 
it appears to be reasonably clear that the 
questions of area and compensation are 
treated as distinct matters, and- that the 
inquiry before the Judge is restricted 
to the ground or grounds upon which 
objection to the award has been taken 
as stated in the application made under 
sectio i 18. Section 18 specifies the four 
groan Is of objection in respect of which 
reference may be asked for, viz., 1. Mea¬ 
surement. 2. Amount of compensation. 
3. Persons to whom payable, d. Ap¬ 
portionments of compensation. Sub¬ 
section (2) of section 18 makes it obliga¬ 
tory to state the grounds of objection in 
the application. This was done in the 
present instance, aud it is clear that the 
ground taken was only under the second 
head, viz., the amount of compensation. 
That being so the scope of the inquiry 
was restricted to that matter and to that 
m^tter only, and I think the Land Ac¬ 
quisition Judge was right in refusing to 
extend it so as to include a ground 
which had not been referred to him, or 
i'lclulel in the application for reference. 
As a matter of fact the award of the 
Collector, except in so far as it related 
to the question of compensation, had 
become final under section 12 of the 
Act long before the application was 
made for local inquiry. 

The learned Vakil for the petitioner has 
referred to authorities in support of his 
contention that when once the case is 


referred to the (,^ourt the whole case must 
be iield to have been refei'red and not 
merely the- specilio objection taken in 
the reference. None of the cases seems 
to go quite so far as this, though no 
douljt new objection, i)rovi(.letl they 
belong to tlie same (category, may l)e 
allowed to l)e gone into. This, however,^ 
is not a case ot tliat description. 

In my opinion tlie vi(*w adoplrd by 
tiie Court below is right, and in aji\- 
ea.se, even if tlie fresh ol)jeelinn hail 
been enterlainabie, 1 tliinkiliMt in view 
of the delay which had taken jdace in 
making it, tlie learned dudge would have 
been justitied in refusing to entertain it. 

For the reasons stated I agree tlial the 
Rules must be discharged. 

^ J 

I 

. RnU' diiicJwrtji •}. 


ALLAHABAD HIGH COURT, 

FfRST Civil Appeal No. 105 of L)_>1 

April 15, 1924. 

Present .-—Mr. Juitice .dikerji aa I 

Mr. JiLstice Dalai. 

Sheikh MUHAMMAD NUH 'Defexda.ntj 

• Appell.xxt 


versus 

BHIJ BEHARI LAL .\xd others — 
Plaixtiffs- Respoxdents. 

Hindu Laiv ^Alienation by widow —Ri>}'crsio,wrs 
consent of--Necessity^Presumption, ir/ien arises-^ 
Recitals in sale~deeds, value of. 

There is no legal presumption of legal iieoessity 

m favour of an alienation of property bv a Hindii’ 
widow when the reversioners who oonsJnt t ) the 

alienation are ladies or distant relations, [p. 8, col. 




A. 17.1; 10 B. h. R. (P. C.) 1; 2 Suth. P C J in- 9 

^22; 20 K. R. 75:i and Varjivanlian-Ji 
(.rkelji Gofcaldas, 5 B. 563; 6 Ind. Jur. 38 .'i lad 
Dec. (n'. 3 .) .170, relied on. ’ 

Finava/.- v.Gouind. 25 B. 123; 2 Bom. L.K. 820 and 
Hepin Behan Kiinda v. Durya Charan Ban^ni 
O. 1088; 12 C. W. K 914; 8 O L. J. 120, ,t: 

Rangasann Goundan v. Nachiappa Gouiidan "() 
Cas. 498; 42 M. 523; 36 M. L. .1. 493- 1/ a’ I 
J. 536; 29 O. L. J. 539; 21 Bom. h. R 610- ^ i O W 
N 7?7; (1919) M. W. N. 262; 26 M L tI- 10 L 
wa05; 46 I. A. 72 (P. C.). not followed.' ' ’ 

T^e value to bo attached to' a reeital in a sale- 
\ existence Of legal necessity fov 
the saledepend.s ujpQn tli- cuvumstauces of 
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ea^e. If the circumstances are such as to justify 
a reasonable belief that an enquiry as to the 
existence of necessity would have conlinncd the 
truth of the representation made by the vendor, 
then, when proof of actual enquiry has become 
impossible, the recital coupled with such circurn- 
f^tances would be sufiicient evidence to support the 
deed. [p. 9. col. 1.] 

Aanda Lai Dhur Biancas v. Jagat Kishorc 
Acharjya, 36 Ind. Cas. 420; 44 C. 180; 20 M. L. T. 
33.3; 31 M. L. J. 563; (1916) 2 M. W. N. 336; 1 L. 
W. 458; 18 Horn. L. K. 866; 14 A. L. J. 1103; 24 C. 

L. J. 4S7; 1 P. L. W. 1; 21 C. W. N. 225; 10 Bur. L. 

.Lv ' refciTed to. 

First appeal against a decree of the 
Officiating Subordinate Judge, Allahabad, 
dated the 29th of September, 1921. 
Messrs. B. E. O’CoTto?-, J, N. Chaudh'f'i^ 

M. A. Aziz and Dr. S. N. Sen, for the 
Appellant. 

Dr. K. N. Katju and Mr. P. L. Banerji, 
for the Respondents. 

JUDGMENT. —It -tt’ill be useful 
to give below a pedigree showing the re¬ 
lationship of the plaintiffs among them¬ 
selves and with the transferors of the 
propel ty in suit which is in dispute in 
this case:— 


SITLA BAKHSH. 


f 

Sarupa, 

(wife) 

Ajodhya Prasad, 
son di.;d 1870. 
Badam Kunwar, wife, 
died 1896. 


Dulari, 

(wife) 


r 


f 


Namihi, 
daughter, 
died 28tU 
September 
1918 = 

Bindesri Prasad, 


Manni, 
predeceased 
Badam Kunwar. 


Qaura, 
daughter 
died 1911 
= Kaj 
Bahadur. 


Brij Bihari, 
(plaintiS 
No. 1.) 




Pat eh Bahadur, 
(plaintiff 
No. 2.) 


r 


r 


Banke Binari Lai, 
plaintiff No. 3. 


Brij Mohan Lai, 
plaintiff No. 4. 


r 


Lalta Prasad, son 
Brij Bhian Lai, com 


The plaintiffs are the sons of two 
daughters of one Ajodhia Prasad who 
died in 1870. At the time of his death 
he left a widow Mvsaminat Badam 
Kunwar and three daughters Mnsamviat 
Xannhi, Muaamviat Manni and Mnsam- 
mat Gaura. Brij Bihari the eldest 
of the plaintiffs is a son of Miisammat 
Nannhi who died on 28th September 
1918. Plaintiffs sued for the possession 
of certain properties which were trans¬ 
ferred by Mnsamynat Badam Kunwar on 
17th Febniary 1877 to one Abdul Majid, 
a Subordinate'Judge at the time, and his 
two wives. Abdul Majid and his wives 
were in prossession of the property and 
the present holder of the property is the 
defendant Shaikh Muhammad Nuh. son 
of Abdul Majid. The three daughters 
and two distant reversioneis, Lalta 
Prasad and his son Brij Bhikan Lai, 
joined in making the tiansfer. Lalta 
Prasad was step-brother of Ajcdhia 
Prasad. ^ The case of the plaintiffs was 
that Brij Bihari was in existence at the 
time of the transfer in 1877 and the ladies 
could only transfer their life-interest. 
On the death of M2isammat Badam Kun¬ 
war her daughters, Mannhi and Gaura, 
became entitled to a life-interest in the 
property as Manni had predeceased her 
mother. Mvsammat Gaura died in 1911 
and the right of the plaintiffs to sue for 
possession came into oreralicn on the 
^8th of Septerr.ber 1918 on the death of 
Musammat Nannhi. 


\^ab tnat none ot the plain- 
tiiTS ^^as tom in 1^/7 T\hcn Ihp trr.iisfer 
was rnade and as the t.ransfer was made 
by the life-holder and all the then exist- 
immediate and presumptive rever- 

binding on the plain- 
titts. 1 here was a further plea that the 

^le was effected for legal necessity. 
There were other pleas w'ith which we 
are not concerned in this appeal. The 
learned buhordinate Judge, in a judg¬ 
ment of considerable merit, hold on all 
these points in favour of the plaintiffs 
and decreed their suit. 

o urged here in appeal by 

Sheikh Muhammad Nuhs learned Coun- 
sel were :—• 

(1) ^ That Brij Bihari was not in exis¬ 
tence m the year 1877. 
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(2) That the transfer, having been 
made by the life-holder with the consent 
of all the immediate and presumptive 
reversioners oxistinsf at the time, juis'^ed 
a full title to Abduf .Majid. 

{•}) That at this distance of time, the 
recitals in the deed which went to show 
legal necessity, should l^e accepted as 
good evidence, and the burden lay on the 
plaintiffs to disprove the existence of 
legal necessity, and 

(4) that legal necessity was proved, 
having regard to the evidence obtainable 
after the lapse of so many years. 

As regards Brij Bihari’s age it is satis¬ 
factorily proved that he was in existence 
ia 1877. It is true that his horoscope 
which was admittedly prepared soon 
afrer his birth was not produced but an 
explanation of the non-production has 
been offered by him. When he was 
entered at school his age on admission 
in September 1889 was given as 16. 
Having regard to the manner in which 
the age of a person is counted among 
Indians this would place the birth of 
Brij Bihari some time in 1874 (Exhibit 
31, P. 67). The record of his career 
at the Kayasth Pathshala shows that he 
failed in the Entrance examination in 
1832. He appears to have been a dull 
boy at school and if his birth is placed 
after February 1877 he would be just 
about 15 years of age at the time of his 
appearance for liis Entrance examination. 
This Avas not likely to liappsn except in 
the case of boys Avhose career at school 
has been brilliant. When Brij Bihari 
Lai took up service the date of his 
birth was given as 1st November 
1874. In 1877 Musainviat Nannhi his 
mother was 28 years of age according ta 
the registration endorsement on the 
sale-deed in suit, and as a woman Avho 
had children, it is not likelj’^ that she 
would he without a child at that age. 
As regards the oral evidence there ia 
the testimony of a witness for the 
defence, Ram Sahai, that at the time 
he gave evidence in 1921 Brij Bihari 
was two or three years less than /.O. 
That statement would also fix the year of 
the plaintiff s birth at 1874. It Avas ar¬ 
gued by the appellant’s learned Counsel 
that the witness made a vague statement 
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in cross-examination. If the cross-ex¬ 
amination be read it AA’ould be seen that 
the Avituess liad a very good idea of time. 
He fixed the death of Ajodhya Prasad 
at a time 50 years prior to 1921 wliich 
Avouhl be correct as Ajodhya Prasad 
died in 1870. Ho not only stated that 
Brij Bihari Avas two or tnree years less 
than 50 but relati\'ely to the marriage of 
Qaura Bibi he stated the time Avhen Brij 
Bihari A\'as born. 

On behalf of the plaintiffs Monmohan 
Lai, 70 years of age in 1921 and a family 
friend, deposed that Brij Bihari was 
born three or three and half years 
after the death of Ajodhya Prasad, 
that is, after 1870. Another Avitness, 
Shiam Kishore, about 80 years of age, 
and a relation of the family stated, that 
Brij Bihari Avas bom four or five years 
after Ajodhya Prasad’s death. 'This 
Shiam Kishore is father of Raj Bahadur 
Avho Avas married to Musainviaf (iaura. 
There is no evidence on behalf of the 
defence in conflict with this ovenvhelm- 
ing eAudence to prove that Brij Bihari 
AA^as born in 1874, that is, prior to the exe¬ 
cution of the sale-deed in suit. 

Next Ave come to tlie question of legal 
necessity and how it is to be considered. 
It Avas first argued that there was a pre¬ 
sumption of legal necessity as the three 
daughters of Badam Kunwar and the dis¬ 
tant reversioners Avere parties to the 
deed. The presumption hoAveA^er is not 
strong in the present case because Brij 
Bihari Avas in existence at the time of 
the transfer and the daughters of Badam 
Kunwar Avere young at the time and cap¬ 
able of bearing childern Avho Avould ul¬ 
timately be full oAA’ners of the property 
in suit. The learned Counsel for the ap¬ 
pellant relied on the Privy Council case of 
Rangasami Gounden Nackiappa Goun- 
den, (1) AA-here one of the results sum¬ 
marised by their Lordships was: “ When 
the alienation of the Avhole or part of the 
estate is to be supported on the ground 
of necessity, then if such necessity is not 
proved alhtvde, and the i liinee does not 
prove enquiry on his part and honest be- 

(1) 50 Ind. Cas. 498; 42 M. 52?; 35 M. L. J. 493*. 

17 A. L. J. 536; 29 C. L. J. 539; 2J Kora. L K 640* 

23 C. W. X. 777; (1919) M. W. N. 232; 23 M 'l T 
5; 10 L. W. 105; 46 1. A. 72 (P. C.). 
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lief in the necessity, the consent of such 
reversioners as might fairlv be expected 
to be interested to quarrel with the 
transaction, will be held to afford a 
presumptive proof which, if not re¬ 
butted Ity contrary proof, will validate 
the tiansaction as a right and pioper 
one”. 


In the pre.sent case the one important 
person Brij BiJiari who was to l)e ex¬ 
pected to bo interested to (|uarrel with 
the tiansaction was not a pai'tv to it 
'I’lierc are cases of tlie Bombay and Cal¬ 
cutta Higli Courts based on ‘ the Privv 
Council ruling in ATooci- Goo/ah Sinq/i 
V 7*10 R,n-un Singh (2) which lav down 
that such a presumption does not arise 
when the reversioners who joined in 
the tran.sfer were ladies or life-holders 

1 he first case which we mav refer to 
IS that reportc.l in Vnvjivan lianaji v. 
Ohd:iiOoJadDa,(:ii. In this case the 
widow had made alienation with the 
consent of her daughter Bai Vakhat 

Court obst?i'V 0 di— * 

TJ , mere concurrence 

Bai A akhat although the nearest 
succession (having regard to the stat 
of dependence in which all women ai 
supposed b>- Hindu Law to have thei 
being) be regarded as affording tli 
slightest presumjition that the alienc 
tion was a .pistifiable one.” 

It may be mentioned that in th 
Bombay case Bai Vakhat would hav 
been full owner of the property on In 
succeeding thereto. This view w' 
le-iterated by the Bombay Court \ 
Vinayak v. Govind, (1) and followed h 
the Calcutta High Court in (2; Beni 

B hari Aandu V. Durga CharaV Banlr 

Chie^ T the learne 

C.liief Justice referred to the oositir 

o deiiendence of women in Ind 

and refused to hold that their foi, 

mg as revei-sioners in a transfer C 

thTvriidhyThe?eoT‘ 

(2) 14 I, A. 17G; 10 11 T P t> i 
^ J- 722- 

t3) 0 U. 5fi3; (3 jfjfj j 

25 Ji. 120; 2 Bom. h R ‘ 

■« ,2 c,iv; 5; S-,;:, 


small hope of reversion, having regard 
to the youth of the three daughters 
of Badam Kunwar existing in 1877. Cn 
a point of laAv, therefore, we arc of opi¬ 
nion that there is no presumption of 
legal necessity in favour of the de¬ 
fendant-appellant and the evidence on 
the record must he examined without 
any bias in the defendant’s favour. 

It Avns i>ointed out Ijy the appellant’s 
learned C'ounsel that it Avas no fault 
of the defendant that the matter was 
delayed so long before it Avas brought 
to Court. On this ground he desired 
sympathy of the Court Avith the posi¬ 
tion of the defendant aa'Iio AA’ould find 
considerable difficultA’ in proving the 
validity of a transaction nearly TO 
years old. At the same tin e, it mav 
be remarked, that it Avas not tlie fault 
of Brij Bilmri that the litigation AA'as 
delayed, A suit for declaration could be 
brought by him only befoie lie attain¬ 
ed the age of 21 Avhen )>resun>j;biy 
he would not haA'e sail eient fi nds to 
start upon an expensive litigation. If 
he Avas not capable of bringing n suit 
for declaration before lie attained the 
age of 21 he had to wait till the re- 
A’ersion fell to liim on the death of 
Hie last suiwiAung daughter of Badam 

hapjiencd in September 
1J18 and the suit was instituted al ( ut 
two years later in November 1920. The 
learned Counsel, on account of the 
great lapse of time since the transac¬ 
tion, submitted that the declaration 
made in the deed of sale should be 
accepted by the Court at its face value. 
l\^efeience was made to the observations of 
their Lordships of the Piivy Council in 
Aanda Lai Dhv7' Lisivas v. Jaoat Kishore 
Achurjya (0). At page ISG ' of the re- 
P^^^^^bose remarks aie printed:— 

,, - ^ case as the present 

their Lordships do not think that these 
recitals can be disregarded, nor, on 
the other hand, esn any fixed and in- 
llexible rule be laid doAvn as to ihe 
propel Aveight Avbich they are entitled 


31 M I 1 c.. ® C 180; 20M. L. T. 335; 

IK liAr!;'' 1^' 2 W. IV. 33G; 4 L. W. 458; 

110 ’: 24 C. P. J. 

220 ;-o bu. ut. 
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to receive. If the deeds '\\’ere challenuced 
.at the time or near the date of thf'ir 
execution, so that • in iojjaiident cvMcii'^e 
■\>ould be available, the recitals would 
deserve but slight consideration, and 
certainly should not be accented as 
proof of tJie facts." 

Then t hey refer to the lapse of time 
leading to the disappearance of evMence 
and proceed to observe: — 

"It is only necessary that a represen¬ 
tation should have been made to the 
purchaser that such necessity existed, 
and that he should have acted honestlv 
and made proper enquiry to satisfy 
himself of its truth. Tlie recital is 
clear evidence of the representation, 
and if the circumstances are sucli as 
to justify a re isonable belief that the 
enquiry would Jiave confirmed its truth, 
then when proof of actual enquirv has 
become impossible, the recital, coupled 
with such circumstances, would he 
sulhcient evidence to support the deed". 

We have, thereto.e, to enqni.e as to 
the nature of the recitals and the 
circumstances exisciiig it the time those 
lecitals were made. In the present 
case when we come to examine the 
contents of the document we find that 
the \en(lee, a man learned in law, has 
not confined himself to a iiai*ration of 
the actual existing circumstances 
ot the time but has taken pains 
to stoij all possible attack in future 
on the transfer. First of all the deed 
starts with a declaration that Musanima^t 
Badam Kunwar alone, on purchase of 
the property benaini in the name of 
one Lala Oharidi Din, became owner of 
the pro]ierty. In case this should not 
prove correct, it is recited that on the 
death of Ajodhya Prasad, Badam Kiin- 
war alone became full owner and not 
only a lifeholder. A third position is 
then taken up th.it if Musammat Badam 
Kunwar was considered to be life- 
holder there was the consent of all 
the near and distant relations to the 
transfer and so the transfer will inure 
as of full title. Even if the consent 
of the reversioners be not sufficient 
then a detiil is given of alleged legal 
necessities w'hich led to the making of 
the transfer by a Hindu widow.* Ob¬ 


•^fd iit- 


viously the vendee did not believe in 
all these recitals which were onlv j ut 
in by way of yrecaulion to wnid olY 
every possible altuek. Al t|„, tin;e 
ot the sale there was a moily iye of 
Ks. 1,000 on the proi)erty execute.! I.v 
the hcnajiii holder C'liandi Din. X., 
mention is specifically made in the sale- 

deed as to wliy that inorl o-ae-,. 1 ,,-,.,, 

executed, 'ihe an cum di e at ll eiii 
of the sale, on that u.ulyai^c i. ,,i 
stated, 'ihe recital resardin^?^!.. 

cessity is in tlie following woi.ls ;_ 

I have sold these shares for the pa\'- 
ment of the money borrowed for tlie 
marriage of my daughters, for the funeral 
ceremonies of my busband, for the iiav- 
ment of Government revenue and f.'ir 
other things which [, Musammat Badam 
Kunwar have done and am al.out to do 
lor the benefit of tlie soul of M. Aiodliva 
Prasacyvilh the consent of Lalta Pras.a'd, 
jmj iMiUtcan Eal and the fuiu‘’*’lit 0 r,s ” 

It is admitted that two of 'the daugh¬ 
ters, Aaiii.lii and i\Janiii. weie marr ed 
during the lifetime ol Aj clh.va Piasad. 
Ihe case of the dci'endant uas tluat 

Gauia was married and lier ceie- 

mony was performed subsequent to the 
death of Ajodh.va Prasad. The oral 
evidence however is in favour of the 
plaintiffs’ contention that Gaura also 
wp married during the lifetime of 
Ajodhya Pras.id, In the recital no men- 
tion was made of any gavna ceremony 
Jhe defence witness Kam Sahai places 
the marriage of Gaura about the time 
of Ajodhva Prasad’s death. He stated 
that the marriage took place more than 
51 or o2 years prior to the time of his 
making the deposition and that Aiodhvn 
Pi^sad diecl 50 years before that time. 

Ihe plaintiffs witnesses Mamnohan Lai 

and bliiani Kishore deposed that this 
lady was niaiTied during the lifetime 
of Ajodhya Prasad. Looking at the 
age of Miisaynmat Gaura to be ahoni 

20 yem-s in 1877 when the sale deed 
in suit was registered, it does not seem 

likely that in 1870 when she wes about 
13 years of age she would have remain¬ 
ed unmarried- when she belonged to 
a respectable Kayastha family xvlvch 
was not indigent. The plural number 
as regards daughters, - used in the d«-^v 
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clamtion indicates that the recital Mas 
a i-andom one and did not originate 
from any paidicular knowledge or on- 
quiry. As regards the funeral cerc- 
moiiies, it is not likely that nioaev Mould 
be due for expenses I hereon, for seven 
jears later, M'heii no documentary evi¬ 
dence IS foitlicoming, "Xlie 

of Government revenue is not supported 

by any evidence. The tu’o Mitnesses 
Abdul Gliaiii and Hari Prasad produced 
to dei^ose to an cnquiiy regarding the 
necessitv make no mention of anv arrears 
of levenue. It is also significant that 
revenue and realisations of Ihe currcct 
year of sale were taken into consider¬ 
ation and adjustment M'as made bv a 
small deduction from the price of the pro¬ 
perty. As to the performance of religious 
ceremonies for the benefit of the soul 
of Ajodhya Prasad the only evidence 
IS that the lady Jniilt a temple near 
her house in 187-i or 1875. It is not 
clear that this building of a temple 
■was lateudeJ to give repose to the 
soul of Ajodhya Prasad 

Keveiting ‘to tlie Privy Council case 
quoted by the appellants learned Counsel 
the circumstances there M'ere that the 
lady who made the transfer did not 
have sufficient funds. Enquirv a.s to 
the circu astances of the widoiv who 
made the transfer is discussed at panes 

IJ/ and 1J8 ot the report. In the rue- 

eveJ- Tlmt^’‘\'®n^ fuggestion what- 

1 t. 1 Ajodhya Prasad left anv 

R.m The defence witness 

from tlie property at the tim^ of t e 

non Prasad M'as about 

s. - 000 or Rs. 2,500 per annum. The 

aughters M*ere all married and this 

wuld be sulBcient income to supiSq 

E.sr",‘r! 

bahai defence witness states cost Rs. 1 50 J 
or rv.s. i.oJO. Even tnlcino- 

into account we find she had ‘Rs'So 
to Spare out of the money receiv^^’^®^ 

compensation. Such a suli/TouW be 


sufficient to j^erfoim the gauucL ceremony, 
eyeji if one was performed by her of 
Musarurnat Gaura. Taking llie expense 
at the highest as stated by the plain- 
iitis witness ilanmohan Lai to be 
Es. 1,500 (Ram Sahai ^vouid fix it at 
a inucli .smaller figure) the M idoM'M'ould 
iiave sulficient funds independently of 

the ^emindan jiroperty to defray such 
an expense. In tiie present case, tliere- 
lore. there is no question about the 
MidoM lady liaving sufficient property 
to support herself. It appears that even 
after the sale of the property in suit, 
when she made a gift to her daughters 
in loJj (p. 77j she had property on 
which revenue of Rs. .503 per annum 
was paid at the lime. We hold that 
theie M’as no legal neces.^ity for the 
M-idoM- to make the transfer. 

The appeal fails and we dismiss it 
M-ith casts including in this Court fees 
on the ingherscale. 

Appeal dismissed. 
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HARlt^H CHANDRA and others— 
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R- CHANDRA CHUR PRASAD— 
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— family property- Separation 

rtc with father, effect of- 

^f^ablished-After-bcVn sons. 

Wh ^ hajihnc,*? of. 

sUar taken place in distinct 

Hiiicfu ioinf i an^ sons forming a 

J int family but the minor sons continue 



11 


INDIAN CASEd. 

ON'KABESinVAR PR.VSAD V. DCSHYANT PE^VSAD. 

Ks. 11,000 odd bv AV oA 

urofitfi r.f tl.;. .k':_ 'Arrears of 


wiron °evaS Sir no^ “ 1’°^- 

busiuesl for hii I conduct 

union asd.etweea-the fatheASd [p. It 

« J ’sio: iAd.h rokttd to°"'- 

prScrtA loft ■■' di the 

rf "‘“““A-' bound ' bt‘Ws Ictt 

j.|rLxn.'.ersr5orAS 

o' ^' for the Appellant 

Mr. BmhMliwar Nath Srivastava ‘for 

Respondents Nos. 1 and 3 ’ 

>T,. w Hasan holding brief of 

Ml. Haider Husein, for Respondent No. 4. 

—These appeals arise 
^in two suits which have been brouo'ht 
together in the lower Court and t?iis 
judgment will govern both appeals The 
circumstances, f,om wliich the suit 

ci°ilv clearly and con- 

cisely in the judgment of tiie learned 

haA Slef" Gtucharan Lai 

iiaa tniee wives : bv the fircst 
Musammat Tulsa, he had seven sons’ 
by the second Musammat Gobinda he had 

buit No. 43 and by the third wife.Uasam- 

h® had tliree sons Chandra 
-loLil, Diishyant and Srinivas, wlio are 
the plaimiirs m Suit No. 33. In 1841 
he seven sons of Musammat Tulsa 
biought a suit against the other five 
menOeis of the family (.Musammat 
Gobiuoa having died and Diishyant and 
Srinivas not yet having been born) for 

J^hit family Aop- 

t^he partition of 

the 7/12th shares from the 5/12th shares 

in'’l8j7 ‘'°Bj'A compromise 

holders took the properties Nos. 1 to 25 
m Schedule (a) of the plaint and the 

his ® - G'i*«)iaran Lai 

his two sim-iving wives and his two 

^ns Chandra Moul and Chandra Cliooi 
took the properties Nos. 26 to 38 of 
hit schedule. In 1901 Musammat Tulsa 
brought a suit against her husband for 

allotted to the judgment-debS S the 


profits of this sliaA. Ahis 

been given inllie I'l; t n 
the declaiiition claimed 

pr«,K,r,io„.,e‘ I o S','.',' 

given into the poSo 
Tulsa by way of stridhan, while 

her part agreed to forego arreAs o A 

fits and costs. Tiie nmhif^^m f ! > 

ed in the present nm/. 

etfeet which this coniDi-fifl^”^® 

rights of flic parties ^(f, 
remained in posses'sion of 

died. On her death she 

mutation in spite^Aan ohilll® ol'/ained 
by GTircharan Lil and ° f Jo^lged 
in possession up to th^ L 

the present suitA Gurchar1fAl1l°A 

abou t 1920. His sons bv h/s se^A d 
third wives have claimed «hf - 
property allotted fn lAi m the 

o;.. .I.e .h',° 

Stridhan, and that they are no i *®V 

by the compromise LteAd in 
Gurcliaran Lai Thev nNf..- ^ 

in the lower Court ^ The dlf^ 1®®^'®® 
appellants are the sons“ of A®/®‘^':lants- 

Tulsa and theii rem-esemar 

were in possession Aien the Ad "’''® 
brought. ^ ■'vas 


As regards the nature r,f ,ir 
Tulsa's interest in the pronla'^^^n'””'"^ 

Court in Chhidu v Nauba! i 

S^ngh (2) of 1901 atd 

the snare allotted to 
Tulsa on partition wonlri^ 

her stridhan but that these^^Y*^^^ 

Mvy co„„ci, i„* s‘ 5 !‘/ 


ill W.N. (1001) 171 

J. 269 • 2-53 at p 


256; 7A.JL. 
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Praso.d Shufh v. Mahacko Prasad Singh 
(31, It is not su.iTi^ested now, tho.t the 
eoniproinisc oi 1897 which decided the 
]‘)KliLion proceedings resulted in Musaw- 
mat Tiilsn being presented witli 1 lidh 
of the joint fnmily ]>roperty by way of 
stridhan. Further, it is admitted on'be¬ 
half ol the appellants tliat when the 
hhrst Court gave a decree to 
Tu’-sa in tlie suit wliich she hro igiit in 
IdJl ihil Court interp.eted the law 
eonvcLly as it SA>od at me time, ?. c., al¬ 
though we now know that Mvsa’mmc.t 
Tulsa’s share was not her siridhayi, 
yet the C’ourts in this Province were at 
the time l)oun<i to regard it as such. 

This point is of some importance in con¬ 
sidering the effect of the compromise by 

which that suit was settled. 

Now tliero is no doubt, that the com¬ 
promise entered into by Masannmit 


£1924 


Tulsa and lier husband in 1902 puriiorted 
ti) give .Uusammat Tulsa not only a speci¬ 
fied share Init a certain definite i ropertv 
as her slridhon. If that com] roinise ai.d 
tile decree wiiich it followed he held to 
Iliad the present plainti Js, then it is clear 
that the suits filed by the latter must 

fail as Mnsamviat Tulsa’s personal prop¬ 
erty must undoubtedly descend to her 
sons to the exclusion of her step-sons 

It is necessary, therefore, to Consider 

what the position of the family was wlion 
Mus'immat Tulsa filed her suit 

The compromise of 1897 in the parti¬ 
tion proceedings was to the effect tliat 

possession 

of 7/12ths of the property while the re 
maxninp: 5/12th was to he in tlie poshes 
Sion of Gurcharan Lai. The latter 
undertook to pay to his two surviving- 
wives the profits from their shares iVv 
way of maintenance. As for the two 
sons Chandra Choor and Chandra Moul 
who had been joined as parties in the 
partition proceedings they were minors 
when the partition proceedinirs were 
started and it appears from the com 
promise of 1897 (E.vhihit 8) that they 
were still minors when compromise w is 
signed. It IS not denied that Giuchaian 

(3) liind. Cus. 1000; 31 A 234- Oat t 
n M. L. T. 217; ICC W N Jot’ 

liom. L. R. 220.;i5 C u i ^ I 

I. A: 121 (P. C,), ’ *^02: 39 


Lnl himself would have been bound 
by the compromise into wlu. li he had 
enUMcd with Miisaviviat Tulsa. It is 
uiged, however, on behalf of tlie plaint- 
itfs-icspondeiits that they are not 
bound, and that the coiniiromise is 
only iiersonallx* binding on Gurcharan 
Lai. jt should lie statefl heio that a 
distinction has to ])e made between 
Chanclra t’h('or and Ciianflia 3.foul, \>1 jo 
u-m-e niinors at the liu.e oT tlie cem- 
prondse of 1897 wlion ihc 
was finally parlitioned and JUi lrvCZit 
and Srinivas, who were not l.om at 
that time and who weie minors when 
Gurcharan Lai entered into tlie coni- 
pnunise witli Tulsa in 1902. 

1 he plaintifis' claim that the first two 
were .se[)aratp from Gurcharan Lai from 
tlie time of the iiartition and could, 
therefore, not be l)ound bv the latter 
compromise made by Gurcharan Lai 
alone. The lower Court has held that 
these two elder sons were sej arated 
fro n their fatliei* by the partition pio- 
ceedings. It has already been said that 
these sons were niii.oia at the lime. 
Ihe compromise deed refers in the 
first paragraph to the share of tlie 
decree-holder as distinct from the share 
of Babu Gurcharan Lai icaghairah^ but 
goes on, as I have already remarked, in 
paiagraph 4 to speak specifically of 
the shares of MuHamwais Tulsa Dei 
and Lakhrani, the profits of which 
are to be given to them by Avay of 
mamtenance. No specific mention is 
made of the shares of these two minor 
sons, but it may be said that as it 
vas necessary for i>urpo 3 es of the par¬ 
tition to specify their shares, and as 12 
shales were specified their shares were, 
therefore, sopaialod. I'he legal position 
then was, according to the argument of 
the learned Sulordinate Ji:dge, based 
fm the Privy Council ruling reported in 
Pershad Singh v. Lakhpoti Kcer 
(4) that these minor sons were definite¬ 
ly separated. The learned Counsel for 
the respondents has also referred to Goiir’s 
Hindu Code. 2nd Edition, paragraphs 
lfi93 and 1094 and apparently the'learn- 
ed Subordinate Judge lelicJ on this 

T L ' c. W. N. 162; 5 Bom.* 

L. R, 103; 8 Sar. l\ C, J. 389 {P. C.>. 


' Vol. 82] 


INDIAN CASKS. 


ONKARESHWAR PH.\S.^D V. DUiHyANT PUASAI). 




for his decision that the minors could 
not reunite. All the evidence that there 
IS in this case, however, shows that in 
practice these minors never did sei.ia- 
rato. They continued to live with their 
hither. One of the defendants B. Muthra 
Prasad has made very definite state¬ 
ments on this point, wliicli have not 
been met hy any evidence on the 
other side. Prom this evidence it 
appears that G.ircharan Lai continued 
to live with these two sons, that he 
retired to live at Jhuoi, and that they 
did most of his business for him. Tliey 
conducted the proceedings for him in 
Musaviviat Tulsa's case, thev suggested 
the compromise between their fatiier 
and step-mother and in fact did every¬ 
thing except sign the compromise which 
of course had to be done by the father. 
That compromise distinctly shut them 
off from succession to their step-mother's 
property. The only thing, that can be 
said to point to a separation between 
these two sons and their father is a 
statement by the Pleaders ajipearing 
for them that they were not joint in 
estate with Gurcharan Lai after the 
first partition. This is not evidence, 
and wiiat is more, it is an admission in 
their own favour by their Counsel, and 
in my opinion it is of no value what¬ 
ever in face of the definite evidence on 
the hie. It has been suggested with 
further reference to Gour’s Hindu Code 
that where a separation has taken place 
in distinct shares among brothers, some 
of whom are minors, and the minor 
brothers continued ‘to live jointly ivith 
one of the adult brothers that fact 
would not constitute a reunion but the 
reason given is that the minors were 
incapable of exercising any volition 
in favour of reunion. The learned Sub¬ 
ordinate d udge's arguiTienI a)>i^arontly 
is that where a separation has taken 
place in a joint family some nf the 
members of which are minors, these minor 
members never can reunite with aiiv 
member even after they have attained 
majority. This is a proposition for 
which I can find 'no authority and which 
is contrary to common sense. Here we 
have a case in which the separation 

was hetweeu not brothers but p, father 


and sons. It was a purely formal 
separation, for Gurcharan Lai conlinucd 

ui possession of the .sliaros, there was 
no separation by metes and bounds, 
and the minors continued to live with 
their father. They continued to do so 
after attaining majority, thev conduct¬ 
ed business for him, tliey ‘conducted 
litigation forhim, and thev suggested the 
very compromise by wliicirthey now 
to be bound cai the ground tliat 
they were separate in estate from their 
fat hen In my opinion tlie evidem/e is 
sumcient to establish reunion. 

The question of the afterl)orn sons is 
rather different. There is no doubt tliat 
they were always joint witli Gurcliaiaii 
Lai until his death. It is stronglv 
argued for the appellants tliat they are, 
therefore, even more stronglv boulidin’ 
the compromise entered into by their 
father than the tivo elder .sons. ISoiiie- 
thing has l>eeii said as to tlie advantage 
derived by them from the compromise 
or the reverse. It must be remember- 
6cl tlicit at th© time wlien the compro- 
mise was made the law in India was 
that the property in dispute was Mnmm- 
mat Tulsa’s stndh(ni and that Gurcharan 
Lai was, according to the best advice 
available then, giving nothing away 
when he admitted that the ]>roperty was 
Musa))i)nat Tulsas personal proi^ertv. 
while on the other liaiid he relieved 

‘'***^^'* P^i.'dng over 
Ks. 5,000 in arrears of profits and costs. 

It IS tiue that if he had appealed 
against the decision of the First Court 
he would ultimately have been success- 
iiu. It IS, therefore, impossiide at this 
time to calculate whether the compro¬ 
mise was an advantageous one or not 
At any rate, it is clear tliat the estate 
did derive^ certain immediate benelit 
-from It. The. main argumeid on behalf 
of the respondents, liowever. is that thesc 
two younger sons did not derive their 
rights through Gurcharan Lai and that 
they, therelore, are not bound by anc 
agreement that he entered into To 
argue in this way, however, is to go 
behind the partition. According to the 
view I have taken, ‘ these two sons were 
born into a joint family of whicli Gur- 

chpran Lai was the manager. The an- 
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cesU-al property remaining to him after 
the partition was 5'12ths of the ori¬ 
ginal ancestral property. Neither lie nor 
his J."o unborn sons had anv claim to 
till 7,i2ths that had been allotted to the 
present appellants. Of tiiis 5'l2th that 

was left to him and his sons and wives 
he gave 1/oth to Musummat Tulsa as 

hei ,st)idh(i7t, ciftor these two vouii'^er 

sons had I.een born. The latter' arc"in 
the ciicumstances bound by his compro- 
mise.^ I think, therefore, that tlie appel¬ 
lants contentions must prevail. I allow 
tns appeals, sit aside the orders and 
decrees of the loiver C’ourt and direct that 
the plaintuls suits lie dismissed with 
costs in both Courts. The cross-objec¬ 
tions relate to the e.'ctent of the share 

allotted to the plaintitfs-respondents in 

the property in suit. As I have Imld thm 

the plaintilYs-respondents are not” entitl- 

shares the cros.s-objections 

‘'“"--I 

Appeal allowed. 
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IVATURI BRAHMAYYA LINGAM— 

Plaintiff—Appellant 

versus 

KANAKAMMA and another_ 

Defendants—Respondents 

. Contract .let (IX of 1872) 3 ’? - 

immoral purpose cannTdn, /'' 

perty, whether can be recovered ^ out~~p,o- 

If a person transfers his Dro\.o».fv. 
tor an illegal or imaioral purLsi ‘ ‘^aother 

the transfer aanuil-l. ii thi iut^uLcl 
has been carried out. [p. 15, col. 11 piu-pose 

Therefore, if a person gifts 

concubine in consideration of n 

h,bitatioa he is not co- 

r?rt.v. Qi. 15. cot -J.] I” recover (he. pro- 

Aijerst v. Jenkins, la 1,*^ .•>- 4^, 

6D: 23 h. T. 126; 21 W R *^1*- 

P'^dayachi V. Muthic Redii 
M. 321); 12 L. \V. 291; (194; M W D 

J. 525; 2? M. L. T, “ued on ' 


CASES. 

MALLA.AIMA. 

r Pillai. 2 

i ll ., i.o 11 . L. J. 286, distinguished. 

against the decree of 
he Court of the Subordinate Judg? 

the^'^f^on u ^sainst the decree of 

Munsif .-‘'^cWitional District 

l/o/mm and V. KHshna 

■ A o ’ ™ Appellant. 
Ven^atanara^iah, for the Respondents. 

propertv wt certain items 

1st Ke H int 'n conveyed to the 

findinrr „t tL""'! '■ The 

thou"h 1 o ^ Courts is that 

lecRei ‘oration of Rs. 800 is 

sale fortha!^ ‘iricl It purports to be a 

lion ivas reaX^^*^o transac- 

Plaintilf made*^ gift® of^he'''^“®^ 

^4 

her ivhich she ^°'^^hitation with 

is tlie ® apLlknrb ®/'' 

contesting^defendant 

plaintiff holdin-^ thut ‘^® 

1st defendant by he pw/S 

"■«» imZrll and t 

feres for ISe ^ 

was thus not a 7 'Vnotice and 

appeal the Subord/nif^^ 

he agreed in the^fusr/n^®®’ though 

eonsideration for the safo 7° '^.® 

future co-habitation of It P^st and 

the plaintiff, he helTthat il^® "Oman with 

that the 2nd defenlpt warL? u 6°'^ 

Ade purchaser and hence ht d • • 

suit against him r!. ^ the 

I? coafencled before m.lSInTI? “ 

has laid the hLrtn ®"’’®rdiuate JudgI 

the plaintiiT and ^ 

•o deefoe .vba.Cbf^idiS-rf^g 
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finding that tJie sale-deed 
Exhibit I was for past and future co¬ 
habitation. 1 he sale no doubt is invalid 
but It IS a different question whether aiiv 
relief should be given to the plaintiff 
in the circumstances of the ease even as 
against the 1st defendant. There can be 
no doubt that, if the principle laid down 

»Ic7iA;i?w (1) applies, the 
plaAiitiii cannot set aside this transaction 
as he was a party to it. The principle 
oi that case was given effect to in a 
very si-nilar case in Dcivanaxjana 
Padayachi v. Mittku Reddi (2) where it 
IS laid down that it is a well-established 
rule of equity that a person Avho has 
transferred a property to another for an 
illegal or immoral purpose cannot get 
it annulled if the intended purpose has 
been carried out. There can be no doubt 
that, in the case before me, the purpose 
has been carried out as part of the 
consid^eration was for past cohabitation 
and the vvoman continued as a concubine 
of the i^laintiff for at least six or seven 
months after the sale-deed was executed 
On the other side my attention has been 
drawn to the ruling in l^hasi Muthii- 
kannu v. Shunmiigavelu Filial (3) where 
It was laid down that the ]daintil¥ tixere 
who was a young and inexperienced 
man and assigned to the defendant, a 
dancing girl, a mortgage for Rs. 1,500, 
the consideration stated in the dead 
being payment in cash and jewels to the 
plaintitf and the discharge by the de¬ 
fendant of debts due by the plaintiff^ was 
entitled to have the assignment set aside 
on the ground that no consideration 
really passed as recited therein but that 
the real consideration was the future 
continuance of immoral relations be¬ 
tween himself and the sister of the 
defendant. The attention of their Lord- 
ships was drawn to the case in ^iyerst 
V. tJenhins (1), but their Lordship Avere 
of opinion that the case related only to 
gifts of iproperty and that the principle 
laid down by Lord Seibourne in it would 


(3) 28 M. 413; 15 M. L. J. 2S6 


nooapp y to case., of .sales and a.s.sian- 

mid tliat the transaction Avas not a 
but a sjile. VVlietlier that is rif>lit''or 

and“l ni < (ai,sidei- 

and I need not ahso consider whether 

then Lords^lups ruling (bat the case in 

Aijcist V. Jc)t/a?(s (1) slioiild be coiilincd 

to cases of gifts alone and wonl.i "ot 

apply to easp of sales and other traas- 

feis, should be followed or not for 

I think that the present case is distin¬ 
guishable from that ease. Here it is 
perfectly clear that tl.e transaction 
between the plaintiff and the 1st de- 
lendant was in reality a gift and nothing 

else. According to the plaintiff, th? 

whnffn^ "-ithout any consideiation 
timf recital of considera- 

“ document was a false 

recital. In fact his case wa.s that he 
made over the property to tlie 1st defend¬ 
ant solely m consideration of her past co- 
habitatmn and future co-habitation with 
him and that it was not intended that he 

for consideration 

foi the tiansfer. It follows, therefoie 
that even if the way in which Thasi 
MutkukannuY Shunmiigavelu PHlui 
distinguishes the case of A i,erst v 
Jenkins (1) is correct, this case fails The 

V. Jenkins 

(1) are followed m the case of Deiva- 

that 1 heir Lordships do not expre.ss a 

page 419;—^ 

Even if this conclusion (that is, the 
case of Aijerst v. Jenkins (1) is confined 
to case of gift) were not right it 

Ifld that the case of the 
lamtiff IS hardly one in which he c^i 
be said to be in pari delicto." Thev 
were able to arrive at that eonclusioi 

piaintitf m that case was a youth of 
about 20 years of age and that tlS 
assignment was brought about by S® 
influence of persons actmg in comnli- 
city with the defendant and her sister 
who led the plaintiff into wfv?^ 

The^ nlaintW®^'^^ evidence in this case. 
J-iie plamtifF is a map of about 30 04 
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31 and on the facts here it cannot be 
said in any way that lie was not in }Ktrl 
delicto with the 1st defendant in tiiis 
transaction. That beine: so, his case 
even as against the 1st defendant should 
have failed. It is not necessary, tliere- 
fore, to consider whether if tlie plaintitY 
was entitled to succeed against the 1st 
defendant he could succeed against the 
2nd defendant. The question wliether 
the 2ud defendant was a ])urchaser for 
value witliout notice does not really 
arise. 

The second appeal is dismissed witli 
the costs of the 2nd defendant. 

V. X. V. 

s. Appeal difsminscd. 
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ALLAHABAD HIGH COURT. 

Tivil Revision No. 27 of 10*^3 
April 2!), 1!J24. 

Present Mr. Cecil Henry Walsh. Actg. 
Chief «Justi(‘e, and ]Mi‘. Justice R\’ves 

OOBIND iSIXCiH .\xi> oiukks _^ 

DEFiixn.vxTs—A pplicants 

VO'S us 

BHIRGUNATH SINGH and otheus 
—Plaintiffs—Opposite Paut^ . 

Arbitration.--^A wanl^ApplicatiDn to set nsidc 
awur(l--AppUcaut, wJinL must provc-~Onus ~ Court 
failure of, to exercise jinisdktion ~ fIPjht Cn„ri' 

The bm-d,-nof prc,vin« lh:il the ai hiti-alur=; in 
ai-nvmg at an uufaii- a'vardoitherivfus'HltoL^n- 
somebody or heard the matter nit),out “ivf.m 
notice otthe hearing lies o,, tlie party u-ho wishes 
to^set aside tlie award on Uiese grounds, [p. ir, col. 

hen an apidicution for setting aside the 
awanl w refused and the (.-ourt commits 
m-ntennl nivgulaniy i„ ,loing so, or mfimes 
exercise .tunsd.clion.tl,,. High Court can interfere 

IP le' cof ?.? Code. 

Civil revision from an order of the 

oon Jnd"e, Benares, dated tlie 

'20lh December. 11)22. 

Messrs. .-LSaiiyaf and L. M. BaT>crn 
for the Applicants. 

T* and Mr jc j- 

Parma, for the Opposite Parties’ 


JUDGMENT.— This is a plain case. 
An attempt was made in the lower Court 

. e aAvard by alleging miscon- 
<luet against the arbitrators in the sense 
tiiat they did not give tlie parties, or one 
(T the parties, or some of llie parties, a 
proper hearing, or adequate notice of tlie 
date of tlie hearing of the matter in which 
they were engaged. There aie only two 
ways in which you can get rid of an 
award either by getting it set aside in 
accordance witli the piovisions of para¬ 
graphs 15 and 16 of the Code, in wiiich 
case it is the duty of the Judge to refuse 
to llie the award and grant a decree in 

aavard; or if the leaimed 
Judge to whoni application is made com- 
nnts material irregularity in tlie couise 
of the hearing, when he lias the paities 
before him to decide whether or not the 
award filed was objectionable, then an ap¬ 
plication in revision may be made to this 
Court. J hese matters are really so ele- 
mentaiy tliat it is hardly necessary to 
lepeat them Init the distinction, so far as 
tlie powers of the High Court are con- 
ceiiied. cannot be better exjii'essed than 
ni the headiioto in the well known Privy 
Council ease, Cj7nda?n KJinn v. Mohammad 

Hassan (1). The Privy Council there 
pointed out that the award having been 
marie and an application to set it aside 

'•'n C)f misconduct or any other 

illegalily Iiaving been refused, the Sub¬ 
ordinate Judge has no option but to -pro¬ 
nounce a decree in accordance with it. 

^ hand they recognise that 

11 tlie Subordinate Judge commits a 

matei lal irregularity or refuses to exercise 
.lurisdietiou, for example as :Mr. Lalit 
ilohan suggested here, refuses to hear a 
aid objection properly raise<l before 
inn oi entertains matters Avhich are 

outside his jurisdiction, then undoubtedly 

J Ti interfere under section 115 

■nrsr u'ith llic arbitrators 

noi ^ith the award but with the exercise 

ot the junsdzetioa of the Subordinate 
Ti. dealing with the application. 

‘ general observations cover the 
question we have to determine in this 
loMsion. Ac serious attempt is really 

b 2:> C. li)7: ij c \V. X 220- 2)4- ' ll- 12 M 
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made to show tliat the learned Snl)ordi- 
nate Judge did anything wliich can l)e 

brought within tlie terms of section 115 . 

Un the other hand, he gave the parties a 
very full hearing. In dealing with tlie 
application to him to set aside the award, 
lie took evidence, he heard the statements 
of the arbitratoi's, and he formed a deli- 
iiite opinion on adequate material. After 
fully considering tlie matter and setting 
out his reasons clea^rly, he comes to the 
conclusion that no misconduct on the 
part of the arbitrators had been niade 
out. The result is that lie exercised 
nis jurisdiction properly, and having ar- 
iived at certain findings of fact, those are 
conclusive. Mr. Lalit Mohan suggested 
that somewhere or other latent ratlier 
than patent objections might be found to 
i^at the arbitrators did which the learn- 

t had not dealt with. These 

subordinate allegations are so vague 

^at they are extremely difficult to handle 
But the answer to them is that if there 
was ^ any evidence of them at all the 
parties failed to satisfv the learned 


\7 


Judge of their credibility. On the face 
of it the award is an admirable and care- 

party wishing to 
set aside an award on the ground that 
the arbitrators in arriving at an unfair 
award either refused to hear some body 
or heard the matter without giving 
notice of the hearing,. undertakes the 
burden of satisfying the Court that this 
IS what really happened. The objectors 
in this case have utterly failed to'do so 
and the application in revision must be 
dismissed with costs. The staj’’ order 
will be discharged with costs. Costs 
will include fees on the higher scale. 


K. s. D. 


Ajipeal dismissed. 


niN'XV ct CO. LTD., M.VDRA.S. 

MADRAS HIGH COURT. 

Case Referred Xo. | ok 
Marcli 27, l!j2 l. 

Sir Victor iAlunav Coutls 
Trotter. Kt.. Chief Justice, and 
Mr. Justice Raniesain. 

The COMMrsSJONER of IXt'OME- 

TAX, MADRAlS— Referrjxc Officer 

VC)*S Hi:! 

Messrs. BIN NY t'J: Co., JjIMitkd, 
AIADRAS —Assessee. 

Income Tax Act (XI of WJJf s.s-. .5X_ 

i^(fper-tax~A6'se^'!ftnent~ Share-holder in limited 
companf/-~-Surplu.<i profits—Distribution as addi- 




Uonal shares-Capital or income^Liahilitij t<> inn, 

i>‘uper-tax. ‘ 

pnm,o ,*^”'**^‘^* Company. Iiaviiin; a sur]>ius ac¬ 
cumulation of undistributed ju'olits. takes hr 
special resoluuon, i)ower to capitalise midiv’ideil 
piolits and m j.nirsuance thereof allots nou- 
additional shares to the share-liolders represeiit- 

surplus and issues scrhis 
for the purpose, tlie share-holders are not liable to 

pay super-tax on the value of such newlv issued 
sliaies, as sucli protits do not constitute “income” 
but are part of the capital, [p. It), col. '>.] 

Inland Revenue Commissioners y. Uhtt 

o. oij, ,w 1. ij. K, ,(,2, followed 

Brewer/, C» r Jicffem. (1911) A. C. 2;J1; 83 
UJ. 1. C. 134: 110 L. T. 211; 30 T. L R 190 
/revor V. (1887) 12 A. C. JOl); 57 

L. J. Ch. 28, oiL.'l. 45/:30W. K. 115, referred 

Case stated under section GO (2) of the 
Indian Income-Tax Act for decision of 
uie question whether tlie assessee, Messrs. 
Binny & Co., (Madras) Limited as a share¬ 
holder in the Deccan iSugar and Abkari 
Co., Limited, is liable to jiay super¬ 
tax on the value of bonus shares newly 
issued bv the Deccan Sugar and Abkari 
Co., Limited, in the vear 1921 
Mi\ Nuffent Grant, 'instructed by 
M. L. M. Taxjlor, Attorney, for 
Assessee. 

The Government Pleader, 

Government. 

JUDGMENT. 

Coutts Trotter, C. J.-fins is a 

Reference )iy the Commissioner of Income 
lax wliicli raises a very simple point in 
the sense that it can be put witliin a 
narrow compass on a very few indispnt- 
ed facts, in another sense it raises a 
subtle question of law, for it has o-iven 
rise to a great variety of judicial ophiion 
in veiy high quarters. 

Now the facts are these. A Company 
called tjie Deccan bugaraiul Abkari Cq,, 
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Liaiiled was incorporated in 1897 witli a 
sa u-e capital of ten lakh.i in shares of 
res. p;):) lacs value cash. In Mav 1908 
the capital _ was increased to 22" /n/r/i.s 
h.v adding 7,000 preference sliares of the 

- each and 

oOJJ preference shares, of the H class 
also of Rs. 10 ) fa;-e value each. In 190S 
in ijursnance of a resolution passed in 
Onne the ordinary share capital was re¬ 
duced, to Rs. I,6f>,(i72, thus making the 
total ‘-•apital of the company something 
o\ei 13 Messrs. Binnv & Co., 

Limited, held 200 ordinary shares of 

tho Vi"*^’onipaiiv. In i;)21 
tlie Deccan Company had on its books a 

We r'of undistri- 

inited of practically 5 lakhs of rupees 

whiil" '' i-’'” resolution 

vliidi was contirmed in the followin'^ 

month he articles of the Conipanv were 

amended, and the two importan Lend- 

ments were these; the tir.st was a n-eU. 

m.nary one enabling the Conipanv^ bv a 

‘- Jildate its shares or anv of them The 

o her u-as a neu^ article/l33A In \vhich 
at aVvTh ’i ’ resolution mav 

«it any time take to itself the powei n 
fM 1 profits or re.serve 

place Piirporterl to take 

o pf I.-"?- a 

laie ot Ks. 12o became the holrlpr of 

wliether this ismiP r.v ^ i decide is 

'ihni-i- ii ■ P^‘^Pose to sav verv little 

niv mind 

p- .i.ed‘cJt“ o'fl£ £,;y 

i«v,» c„ ”“,i y 

next IS, are we at libertv 'or is it ' i 

aide if we are not coveied bv the Ph"' 
Council decision, to decide ‘ conti-u-v'/ 

„ (1) tiau) A. C. 231; 83 L J l> r 
211, 30 T. L. R. 100. ’ ‘ n. J. 1. c. l.ji; 110 L X- 
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*Iie majority of the flouse of Lords in 

Bhjtt-S' case [Iiiland Revenue Cominission- 
evs V. Bloft (2)]. 

Xoy.', it is liest that I should deal ndth 
the first contention at the outset. It is 
sui^gested that Stvan Breweiaj's case(\) 
directly covers the present point. But 
Avith great respect to certain observations 
of Lord bummer in Blott's case (2) 1 am 
unable to say that it does cover. If it does, 
of course, we as an Indian Court are not 

to say, as some of the members 
ot the House of Lords did in Blotfs case (2), 
that It was erroneously decided. If it does 
not decide the point ftnallv for the House 
ot Lords, it decides that finally and con¬ 
clusively for this Court. That was a 
decision on an Act known as the Divi¬ 
dend Duties Act of Western Australia, 
which, to put it shortly, taxed dividends 
and contained a definition of “dividends" 
which covered every profit, advantage 
or gain intended to be paid or credited 
to oi distributed among anv members 

^onipany. It is quite obvious 
that a distribution of what wasconvenient- 
called bonus shares is an advantage 
o the share-holders and, therefore, one 
may conclude that, on the words of the 
Act their Lordsliips of the Privy Council 
had no option but to hold that'^ this was 
■ duidend within tlie meaning of the 
Act. Cord bumner in delivering the 
judgment of the Board said this;—“In 
ordinary language the new shares would 
not be called a dividend, nor would the 

H be a distribution of a 

observed that 
3 ha IS made tax-able by the Act is a 

dividend and nothing more) “The ques¬ 
tion in issue,” Dis Lordship goes on, 

new shares 

mentioned. Row, if that judgment 
stood alone unexplained bv anv STbse- 

nfer that" noT" Lordship. I should 
nter that not merely was it a decision 

on the words of that Statute but thTt 

onUie^ wor!)' to be a decision 

with an y tbe Australian Statute 
the vvorrtliat for that Statute 
bearino- be capable of 

” the meaning required to 


^'-I ^'•I t\y 

b. T. 4oi; AVzm; 
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be put upon it before the C’roivn 
could succeed But in Bfott's case (2 
there is no doubt about it that Lord 

intended said that he liad 

intended to laj’- down a wider princinle 

which so far, as 1 can see, is thif Ever 

loj, It has been the accepted laAv tliat a 
Company cannot buy its own shares 

of Lord " 9 ^ reasoning 

M • ®^™ner and Lord Dunedin tS 

V® ®Hr*^®Ation, that, as a Companv 
cannot buy its own shares, that is to sav 
cannot pay its funds into ts own coffers 
and issue scrip to itself, what must be 
supposed to have taken place, as Lord 
Sumner says, notionall}^ is that althou<^h 

pL^mi?ittf happned, the Com- 

pany paid its profits over to the share- 

holder and that the share-holder re-paid 

£®°rip handed 

°f course would give him 
a draft on the capital of the Company 

^ my opinion that reasoning is corn- 

pletely answered by the reasoning of Vis- 

count Haldane and Viscount Finlay I 
will just refere vei^r briefly to one or 

judgment 

at page 192 of the report. He says this 
1 he general scope and effect of these 
transactions is beyond dispute There 
was an increase in the capital of the 
Company by the retention of the amounts 
available for dividends. Though the 
number of shares ivas incieased" b\' the 
issue of the new preference shares to the 
ordinary share-holders, this did not affect 
the proportions to which they uere en¬ 
titled in the undertaking and in any 
profits. All the share-holders received 
these new preference shares, so that the 
proportion in which they were to share 
in any profits remained the same. The 
use of the sums which had been avail- 

dividend to increase capital 
would enable the Company to carry on 
a larger and more profitable business, 
which might be expected to yield larger 
dividends. Th^e dividends, however, 
were to be in the future. So far as the 
present was concerned there was no di- 
yideiid out of tlie accumulated profits* 
these were devoted to increasing the 

(3) (1887) 12 A. C, 409; 57 L J Cb 28* 57 T 
T. 457; 36 W. B. 145. 57 L. 


INHiAN CASfeS. 


19 

BINNV A' CO. LTD., MADRAS. 

capital of the Company”. TJien again at 
page 194 “The effect of this operation 
tuuitis the one which he described) was 
tliat the amount of the bonus was re¬ 
tained by the Company as additional 
capital, and that the share-holders got 
the new preference shares. No option ivas 
lett to any particular share-holder He 
was compelled by the action of tlie Com¬ 
pany to take the preference shares. He 
could not have sued for the bonus in 
money, as the resolution which gave tlie 

bonus KTio declared that it was to 

be satisfied by the distribution of pre¬ 
ference shares. Under these circum¬ 
stances It seems to me impossible to treat 
the share-holders for the purpose of 
super-tax as having received the bonus 
and paid it back to the Company to be 

retained p capital. They never received 

appears to stand 
^xactly as Rowlatt, J.. put it in Inland 

Kevenue Commissioners v, Blotts (4) T do 
not think that there is a payment’ of a 
f'?! ^ share-holder unless a part 

rK ^ profits of the Company is thereby 

nberated to him in the sense that the 
Conapany parts with it, and he takes it.” 
If, I may humbly add a word in such a 
distinguished company I think it might 
be put in this way. “That you cannot 
say that there is a notional payment of a 
dividend to a share-holder when the posi¬ 
tion is that, if he sued for it, his action 
must be dismissed,” that is to sav, when 
the whole conception that he is 'entitled 

to the dividend is one that the law re¬ 
fuses to countenance. That being so it 
is enough for me to say that I think that 
this Court having regard to the fact 
that the words of the Indian Statute are 
for all practical purposes, identical with 
those of the English Statutes; should 
lespectivelj' follow the opinion of the 

majority of the highest Court in the 
Empire. 

I must add this that in doingso, thelearn- 

the unanimous 
decision of a very stong Court of Appeal 

of three verj^ eminent Lords Justices. 

tu .f T ^ niajoritv of 

the House of Lords whose view prevailed 

two at least were eminent and distinmi * 

.g(4) a920) 1 K. B. 114 at y, 133; 89 L, J. K. B* 
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ishe<l con\paiiy Uwyers, and the dissen- 
ti'-nts v\*ere in tlie same unfortunate 
]>osition, as myself, of being only common 
law laM'vers. I should also like to add 
this, that I think it is extremely improb¬ 
able that this arrangement about the 
distribution of these profits and the 
manner in which the transaction should 
be carried through was drafted without 
referejice to the English cases. 1 do not 
know whether at the time the resolution 
was drafted the decision of the House 
of Lords was available, but, at any rate» 
the decision of the Court of Appeal in 
Inland Revenue Commissioners v. Blott 
(5) was available. I have looked at that 
decision and it expresses the opinion 
tliat that decision was determined by the 
decision in Bouch v. Sproule (6), itself 
a House of Lords’ decision, available to 
the learned gentleman who drafted these 
articles and amendments to articles. I 
also observe that both Viscount Haldane 
and Viscount Cave agreed with the 
Court of Appeal in thinking that the 
matter before them in Blotfs case {2} is 
concluded by tlie previous decision of the 
House of Lords. In these circumstances, 
although I have ti*eated the matter as 
one of law, I think that it would be an 
undesirable and inequitable result if we 
liad to come to any other conclusion 
than that which I have arrived at. Our 
answer to the reference is that the Com- 
])any Messrs. Hinny & Co., is not liable 
to pay super-tax on the value of shares 
newly issued by the Deccan Sugar and 
Abkari C'oiiiininy. Ltd., in the year 1921. 

The Company will have its costs on the 
Original Side scale. 

Ramesam, J,— 1 agree, there are three 
features in this case as in Blotts" case (2), 
which make it difficult for a Court to 
say that the additional shares issued 
amount to income. The first is that 
there was no option to the share-holders, 
and It was not open to them, to sue for 
the additional dividend in the shape of 
cash or in the shape of other chatties or 
gt>ods. 4 resolution of the Company 
compelled them to take it only in the 




form of additional shares and in no other. 
This feature was emphasised by all the 
Law Lords wlio formed the majority in 
Bfott's case (2). 

The next feature which pei*haps is 
a corollary from (1) is this ; The relative 
situation of each share-holder to the other 
share-holders in the Company remains 
unaltered. His proportion out of the 
total earnings that may be set apart for 
distribution as dividends amongthe share¬ 
holders remains the same after this oper¬ 
ation of the Company. To explain it 
further if, for instance, in any year, the 
amount of profits that is set apart avail¬ 
able for distribution among the share¬ 
holders is one lakh, the proportion Avhich 
a particular share-holder gets remains 
the same after the increase in shares as 
before. If formerly a share-holder got 
32 per cent, on shares of Rs. 125 each, 
now he will be getting Rs. 40 for each 
share of Rs. 500, i.e,, 8 per sent, on shares 
of Rs. 500, the total income would be 
the same amount. 

The third feature which again may be 
regarded as a corollary from the other 
two, is that the effect is the same as if the 
Company jjassed a resolution for expand¬ 
ing its operations and for increasing its 
machinery. This has been pointed out 
by Viscount Finlay at page 196 in 
Inland Revenue Comviissioiiersv. Blott (2), 
It is true that, as Lord Sumner points 
out, there was a payment in Bouch v. 
Spi'oule (6) a dividend warrant was sent 
out in the form of a negotiable instru¬ 
ment, which had it been presented pay¬ 
ment must have been made. But this 
fact only served to distinguish Bouch v. 
Sproule (6) from the case before the 
House of Lords in Inland Revenue 
Commissioners v. Blott (2). If that 
distinction is emphasised, it follows 
that we ought to agree with the decision 
of the majority in Blott's case (2). It may 
be that the effect of the operations in 
question by the Company is to increase 
the value of a share and, if a particular 
share-holder sells his enhanced share, 
he may realise more in the market as 
pointed out by Viscount Cave. This 
amounts to only realising his assets in 
the shape of capital and not in the shape 
of income. 
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1 agree with the answer proposed hv 
\i\y Lord. 

V. N. V. Reference answered. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1644 of 1922. 

July 9, 1924. 

PresentMr. Justice Mukerji and 

Mr. Justice Dalai. 

DIKSHIT & Co. Ltd.—Defendant— 

Appellant 

versus 

MATHURA PRASAD— Plaintiff— 

Respondent. 

Company —Director's position — Director's duty 
—Ayent—Fiduciary relation — Hemuneration-- 

Articles of Associatio7i ~Comp(niy formed to pro- 
-mote otker Companies—Directors, itdiether entitled 
to extra remuneration fni' doing py'otnoting work. 

Tlie Directors of a Company are nftcnis of the 
Company, and, tlierefore, .stand in the same |>osition 
as an agent to the principal. TJiev .stand in 
special fiduciary relations to the shareholdcr.s, and, 
therefore, it is highly incumbent on them to act 
without raising the slightest suspicion of dis- 
lionesty, and not to claim any remuneration fur 
doing something which it is their duty to do. In 22 
col. 1.1 * ^ 

Where one of the objects of a Company is to 
pi'omote other Companies and consequently it 
lakes upon itself the promotion of another Company 
a Director is not entitled to claim any remimera- 
tion for performing any duties in connection with 
the promotion of the new Company, over and 
above what has been fixed as his remuneration by 
the Articles of Association. [t6id.] 

Second appeal from a decree of the 
Subordinate Judge, Cawnpore, dated 
the 10th July 1922. 

Messrs. M, A, Aziz and Shamhhu Nath 
Chaube, for the Appellant. 

Mr. U. S, Bajpai, for the Respondent. 
JUDGMENT. —This small case 
presents an interesting question of law. 

The respondent to this appeal was 
the plaintilT in the Court of first instance. 
He sued for recovery, inter alia, of a 
sum of Rs. 551. He was one of the 
Directors of the defendant Company who 
are now appealing in this Court*. In 
paragraph 2 of the plaint the respond¬ 
ent says :— 

‘‘The defendant Company was con¬ 


stituted promoter ami Managing Agtnil 
of the National Transport Service 
Company, Ltd, In tliis eai»acity, the 
defendant Company entrusted tliis work 
to the plaintiff that lie should s(*leet 
otlier Directors for tlu* said C'oiupany 
and i>erform all tht' work in eonneel am 
Avith the registration and jironiotitin of 
the said Company. As regards reinnnora- 
tion for tliis work, it was settled tiial 
the defendant Com])aiiy wftidd ]>ay 
Rs. 551 to the plaintiff besides travell¬ 
ing allowance". 

It is for recovery of this sum of 
Rs. 551 and for recovery of some other 
sums with which we are no longer eon- 
eenied that the suit was brought. 

Numerous grounds of delenee were' 
set out and among these, one was to 
the effect that the plaintiff himself 
being a Director of tlie defendant 
Company it was his duty to perform 
the work of the (^oniiiany and lie could 
not, therefore, get any i*emnncial ion 
lieyond wliat was sanctioned !>>' the 
Articles of Association The h'arncd 
Judge in hearing the appeal did not; 
frame express i.ssues as to Avhether the 
Avork for doing Avliieh the plaintiff 
claimed remuneration oA'er and above 
the remuneration fixed by the articles 
of Association Avas or AA*as not Avithin 
the scope of the business of the Com¬ 
pany. But he remarked that the iilaiiil 
iff* AAvas asked to do a work whirli 
AA’as not Avitliin the scope of his gmiernI 
duties and he. did it. We do not lecl 
bound liy this so-called finding of the 
learned Judge, We have already men¬ 
tioned that the iilaintiff Idm.self ad¬ 
mitted that the Company took it upon 
themselves to promote another Company 
and it Avas to perform the duties in 
connection with the promotion of tliis 
ncAv Company that the remunerations 
are claimed. in 

The proposition of laAv that, a Director 
of a Company is not entitled to any 
remuneration beyond Avdiat has been 
sanctioned by the articles of Association 
for doing an act which AA'^ould be his 
duty as a Director to do, has not yet 
been questioned by the learned Counsel 
for the respondent. This is a clear 
proposition of law. The Directors are' 
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agents of the Company, viz: all the 
share-holders M*ho constitute the Company, 
and, therefore, stand in the same position 
as an agent to the principal. Further, 
they stand in si)ecial fiduciary relations 
to the share-holders. The case might 
he slightly different if there were one 
agent and one principal. The share¬ 
holders leave all the business of the 
Company in the hands of the Directors 
and it is, therefore, highly incumbent 
on the Directors that they act without 
raising the slightest suspicion of dis¬ 
honesty. On the facts, it is clear that, 
the i>lainliff is (daiming remuneration 
for doing something which it was the 
dutv of the Directors to do. AVe. find 
in the evidence of Jagannath Prasad 
Dikshit that one of the purposes for 
which the Company was fonned was 
the promotion of other Companies. The 
plaintiff cannot, in our opinion, claim 
any thing over and above what has 
been fixed as the remuneration by the 
articles of Association and the. claim 
was, therefore, not maintainable. Other 
points raised do not require decision. 

We allow the appeal, modify tlie 
decrees of the Coiirts below and dismiss 
the claim as regards the sum of Ks. 551 
with proportionate costs. The costs in 
this Court will include Counsel's fees 
on the higher scale. 

I). Appeal allowed. 


A landlord has no cause of action to sue for 
khas possession of lands forming part of his 
tenants’ holdings until the tenancies are deter¬ 
mined, but he can get a decree declaring his 
title to the land and giving him possession 
through the tenants hy receipt of rent. [p. 21, 
cr)I. 2.] 

Bissesiiri Dabeca v. Barmla Kania Roy Chow- 
dkj'y, 10 (’. 1070; 1) Ind. Jur. 220; 5 Ind. Dec. (X. s.) 
710 and Raj Kumar Mamlolv. Alt Min, 70 Ind. Cas. 
792; .37 C. L. J. 91; (1923i A. 1. K. (C.) 192, dis¬ 
tinguished. 

Davis V. Kazee Abdool Ilavied, 8 W. R. 55, Sita 
Ram V. Ra7n Lai, 18 A. 110; A. W. N. (1896) 162; 
8 Ind. Dec. (N. s.) 999. Ilcdnyetnimessa Bc(jnv\ v. 
Shibdayal Singh, 8 IV. K. 512 and \V(>mesh Chnnder 
Goopta V. Raj A'arain Roy, 10 IV. H. 15, referred 
to. 

Where a man. wlicther the owner or merely 
a tenant, creates a tenancy under him which 
entitles tlie tenant to the exclusive tisc of the 
land or of tlie house, as it may 1 ) 0 , the man 
creating the tenancy cannot have any riglit to 
actual po.^scssinn. unless lu* has hy tlie lease or 
l>y agreement with his tenant reserved to himself 
a right to re-enter and take no.ss(*ssion. (]■*. 21, col. 
1.] 

Sita Ram v. Ram Lai, 18 A. 110; A. W. X. (1890) 
162; 8 Ind. Dec. (n. s.) 999. followed. 

Appeal against the decree of the Subor¬ 
dinate Judge, Second Court, Hooghly, 
dated tlie 2nd of August 1021, modifying 
that of the Munsif, First Court at Seram- 
pore, dated the 20th of December 1919. 

Dr. Dwarka Nath Mittcr, Balms 
Narendra Chandra Bone and Satpendra 
Nath Mitter, for the Appellant. 

Babus ('haru Charuh-a Bis^raSy Bircs 
var Bagchi and Jitendra Kumar Sen 

GuptOy for the Respondents. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 104 OF 1922. 

April 17, 1924. 

Present : —Mr. Justice Walmsley and 

Mr. Justice Mukerji. 

Srimati KUMUDINI DASI, widow 
OF GIRISH CHANDRA MITRA— 
Plaintiff—Appellant 


t 

Sriviati SURENDRABALA DASI 
WIDOW OF MONMATHAKATH 

BOSE AND OTHERS-DEFENDANTS 

—Respondents. 

AuJi us*' e:risier,c 

o fetarat^Z M.r computer, 


JUDGMENT. 

Walmsley, J. —This appeal is pre¬ 
ferred by the defendant, and it relates 
to a small strip of land measur¬ 
ing about ten kattas. The plaintiff’s 
case is that she and defendant No. 3 are 
owners of an estate No. 165 of the 
Hooghly Collectorate, immediately to 
the east of some railway ‘B’ cla.=:s land, 
and that the land in suit lies within their 
estate and not in the ‘ B ’ class land, 
that the land was in possession of their 
tenants, defendants Nos. 4 to 10, but the 
first and second defendants have entered 
on the land, and cut trees, dug a tank 
and built a privy and established a 
bazar. On those allegations she claimed 
hhas possession. 

The suit was resisted by the second 

defendant, who asserted that the land 
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^vas really situated in the ‘B’ class land 
of which he is the owner. The lirst 
Court found that the land was in the 
plaintiff's estate and gave her a decree 
for possession through the tenants along 
with her co-partner, the defendant 
No. 3. 

The second defendant appealed and 
the plaintiff preferred a cross-appeal, 
and the learned Judge dismissed the 
cross-appeal, and modified the decree of 
the First Court by allowing tlie plaintiff 
possession through tenants of only that 
portion which lay immediately to the 
east of the holdings of the tenants ]\Iohes 
and Hari Das within the estate: in regard 
to the remainder he gave the plaintiff' 
nothing more than a declaration of her 
title. 

The finding that the land lies within 
the estate belonging to the plaintiff and 
defendant No. 3 is final, and the appeal 
lias been argued before us on that 
footing. The question which is raised 
is whether the plaintiff as landlord is 
entitled to demand khas possession of 
the whole area. 

The land in suit must be treated as 
forming part of those holdings of the 
plaintiff's tenants, to which it is con¬ 
tiguous. Those holdings are still in 
existence, and the tenancies have not been 
determined. The respondent contends 
that until those tenancies are determined, 
the plaintiff as landlord has no right to 
sue at all, and he has preferred a cross¬ 
objection urging us to deny to tlie 
plaintiff even the partial relief that has 
been granted to her. 

For the present I leave out of con¬ 
sideration the pai'cels of land adjoining 
the holdings of blari Das and Mohes. 
So far as the rest is concerned I think 
that there is abundant authority for 
the proposition that the plaintiff cannot 
claim khas possession. Decisions like 
those of Bissesuri Dabeea v. Baroda 
Kanta Roy Chowdhry (1) and Raj Kumar 
Mandal v. Ali Mia (2) do not help her 
when they are examined. On the other 

q) 10 C, 1076; 9 Ind. Jur. 226; 5 Ind. Dec. (n. s.) 
719 

(2) 70 Ind. Oas, 792; 37 Q. L. J. 94; (1923) A. I. 

. R. CO.)- IS?. 


hand there is tlie case of Daris v. 
Kazee Abdul Havied (3) followed by 
many others, and never, so far as I can 
find, doubted. One decision of jiarticu- 
lar value is the Full Bench decision of 
the Allahabad Court in the case 
Sha Ram y. Ram Lai (4) in which the 
vigorous if erroneous exposition l)v tlie 
one dissentient Judge drew from hdge, 
C. J., avery clear statement of the hnv. 
On the authorities llhink that phunlitY 
cannot gel more than she lias gol. On 
the same authorities 1 tliink that she is 
entitled to the deciee which has been 
made and the cross-objection must lie 
dismissed. 

Then regarding tlie jiarcels adjoining 
Mohesh and Hari Das holding the finding 
is that those plots IiaA^e been in posses¬ 
sion of the tenants within twelve years 
of the suit, that fact mav justifv the 
slight difference which has been 'made 
in the relief granted to tlie plaintiff; 
practically I think tliis difference will 
amount to nothing, for the decree does 
not direct that either the plaintiff or 
the tenants will be put in physical 
possession. There is, tlierefore, no need 
to allow the defendant's cross-objection 
in regard to these two portions any 
more than in regard to the remainder. 

The result is that the appeal and the 
cross-objection must both lie dismissed 
with costs. 

Mukerji, J.— Plaintiff instituted the 
suit out of which this appeal arises for 
declaration of title and I’ecoverv of 
possession in respect of a strip of ‘land 
which is claimed by her as apiiertaining 
to her Touzi No. 165 and wliich the 
principal defendants viz.. Nos. 1 anrl 2 
fdaim as appertaining to their Railway 
‘B’ class land. The piece of land is 
made up of jjortions of holdings of 
certain tenants of the plaintiff five in 
number. As the result of two local 
investigations held by a Commissioner 
the boundary was ascertained and a 
map showing the encioachment was 
prepared. The learned Munsif made a 
decree declaring the plaintiff s title to 


(3) 8 W. R. 55. 

(4) 18 A. 440; A. W. N fl890) 162; 8 Tnd. Dec 
(n. s.) 999. 
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Iho I'tortion found hy the Commissioner 
to have l')een eneroaolied upon hy the 
defendant No. 2 and awarding tlie 
plaintiff possession thereof through the 
tenants by receipt of rent. The defend¬ 
ant No. 2 preferred an appeal from 
the said derision. The plaintiff too 
preferred a eross-appeal, Init tlie same 
need not be further eonsidert-d. On the 
appeal of the defendajit No. 2, llie 
learned Suhordinate Judge made a 
variation in the <lecree, iii»iiolding' it so 
far as it declared the plaintiff’s title 
i)ut limiting far as p«.ssession is 

eoneerried, to the i»ortiou of the lioldings 
f>l two i.ait of tile five tenants which 

iind heen lonnd !»• have hreii eiH’’r()a(‘]ied 

upon hy iliy sni<l defendant. The plaint- 

iff' tlieveupoii has in-eferred tlie present 
ai)]ieal. 

Cpon the ease as laid hy the ]>laiiitift‘ 
lierself, the tenancies of the different 
tenants have not heeii d(‘termin('d and 
the\ aie still in ijossession of poitions 
of their lioldings. The plaintiff, therefore, 
has no cause of action for a suit for 
khas possession and so far as that relief 
IS concerned the suit must he held to he 
p/emature. This principle was enim- 
('iated in the cases of Davis v. Kazcc 
ll(t)nc(l (3), Ilcda ifctumic.ssa Hecjuni 
V. ShUxlatif,! Singh (5) ami Womesh 
( fniniler (ioopta v. Raj Xarain Rag (0) 
and has heen followed ever since iii all 
the Courts in this country. The priuei- 

the 1' nil Benoh decision of the xVllaliahad 
Higli ( oiiit in the case of Sita Ram v 
Ram Lai (4} m which Sir John Edge 
< .J., ohserved as follows The prin¬ 
ciple, It apiiears to me, must he the 
same all the world over, and ceitainlv 
mns he the same in India as in England 
I hfi pnneiple is that where a man 
Mliether the owner or merelv a tenant’ 
ereates a tenancy under him which 
entitles the tenant to the exclusive use 

of the land or of tin* house as it nnv 

>e. the man creating the tenancv <'aiinot 
ha-ve any right to actual possession 

unless hehashy the lease or^n a- ee 

ment with Ins tenant reserved to h msllf 

a right to re-enter and take possSn ’' 

15)8W. R. 512. ■ 

{^) 10 W. K. 15, 


In that judgment the learned Chie 
Justice has also pointed out the circum¬ 
stances niifler which a landlord whose 
title has been questioned by any one 
else than the tenant may institute a 
declaratory suit, and if any one enters 
on the receipt of tlie rents and profits 
of the land and takes from his tenants 
the same wliich were due to him he may 
also be entitled to a decree putting him 
into possession, that is, what is known 
as formal possession as contradistin- 
.guished from actual or khas possession. 
In Ihe saint; ease Rannerji, J.. observed 
that if actual possession was taken tluring 
the currency of the lease hy a trespasser, 
such a i)crson woidd be a trespasser 
as against the tenants, and not as against 
tlu' laiidhu’d sn as tt> iustif^’ the latter 
in claiming ejectment of the trcsiiasser; 
if his title is denietl he may certainly 
defend tliat title bv a suit for a declara- 

4 

tion of his right ; but so long as he 
does not himself possess the right to 
enjoy physical possession he cannot eject 
the trespasser. In the present suit, the 
tenants never relinquished possession 
before suit; they filed statements after 
the institution of the suit, to the effect 
that they had no objection to the plaintiff 
getting a decree. This, in my opinion, 
(lifl not improve matters in any way,' 
and the learned Subordinate Judge in 
my judgment was right in refusing the 
l>laintiff a decree for khas possession. 
The learned Subordinate Judge has 
upheld the decree declaring the plaintiff’s 
title, and this, in my opinion, was the 
utmost, that the plaintiff could get in tlie 
present suit. He has, however, given the 
plaintiff a decree for possession through 
two of the tenants in respect of tlie 
])ortions of their lioldings encroached 
upon by tlie <lefendant No. 2. I am veiy 
doubtful if he was justified in making a 
differentiation in respect of these two 
holdings from tlie others, having regard 
to tlie fact that the present suit is a 
simple action for possession based cii 
tresp ass, alleged to have been ccmniitted 
during the sul sistenee of the tenancies. 
It must be remembered that this is not 
a claim based on an allegation that the 
trespass is injurious to revision. Even 
though the trespass is accompanied by 
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a claim of right, it is not necessarily 
injurious to the reversion [iiom Chnjidni 
Sit V. Rdinanviani Dasi (7).] Nor has it 
been alleged that the plaintiff's right to 
receive rents from these Uvo tenants 
has been affected in any -way or that her 
rents and profits have been intercepted 
by the contesting defendant in a manner 
justif>'ing such a deci*eo. Sec the case 
of Raj Kumar Mandal v. -Wi Mia (2) 
where all the authorities on the point 
have been discussed. As, however, the 
learned Subordinate Judge has found 
that the plaintiff has succeeded in 
proving that she has received tlie rents 
of these two portions within twelve 
years before suit, and the effect of the 
decree will be that, he will be in 
possession through her said tenants and 
not ill hha.s possession, I do not think tliat 
it matters much. 

I, therefore, think that tlie judgment 
of the learned Sul»ordinate Judge is 
substantially correct and I agree that the 
appeal and the cross-objection should 
both be dismissed with costs. 

K. s. D. Appeal dismissed: 

Cross-objection dismissed, 

^7) 36 Ind. Cas. 890; 20 C. W. N. 773. 


ALLAHABAD HIGH COURT. 

vSecokd Civil Appeal No. 933 of 1922. 

April 14, 1924. 

Present: —Mr. Justice Daniels and 

Mr. Justice Neave. 

Thaknr BEHARI LAL and others 
—Defendants—Appellants 

7'ersus 

“ Thaknr 81UB LAL and others — 
Pi.AiNTiFPs AND THAKUR MOHAN 

SINGH AND ANOTHER — DEFENDANTS 

—Respondents. 

Mortgage—Profits in lieu of interest—Stipulation 
to pay fixed sum as malikana— MoHgagee, whether 
liable to account—Transfer of Property Act (IV of 

1892), s. 77. ^ ^ 

The principal terms of a mortgage-deed were 
that the mortgagees were to take possession and to 
receive the profits in lieu of interest, but they were 
to pay to the mortgagors an annual sum of Rs. 25 
described as malikana. In a suit for redemption 
of the mortgage: 


Held, that the fact that a fj.xed sum was 
stipulated every year instead of a variable amount 
to be determined after enloulating tiu* profit or Iosh 
of the particular year did not alViaM the (|uestioii 
of the mortgagee's liability; (p. 2(1, col. 1.] 

‘2> that the mortgagees were laumd to account 
to the mortgagors for the malikana they had 
undertaken to pay. [ibid.] 

Sliafi-uu-nissa v. Fazalrab, 7 Ind. Cas. 293; 7 A. 
L. J. 787, distinguished. 

Second appeal from a decree of the 
Olhciating District Judge, Agra, dated 
the 24th Mai'ch 1922. 

Mr. N. P. Asthayia, for the Appellants. 

Mr. Baleshicari Prasad, for the Re- 
s[)ondents. 

JUDGMENT. -This was a suit for 
redemption of a mortgage, datetl the 23rd 
Novemlier 1880. There had heen a pre¬ 
vious mortgage, dated the 17tli November 
1860, between the ancestors of the i^arties 
btit this was superseded by the later 
mortgage. Tlio ])rincipa] terms of the 
later mortgage-deed were that the mort¬ 
gagees were to take possession and tr) 
receive tlie profits in lieu of interest. 
They were liowever to pay to the mort¬ 
gagors an annual sum of Rs. 25 described 
as malikana, the mortgagors agreeing 
that they had no further claim against 
the mortgagees beyond this malikana. 
It is further stipulated in the deed that 
there shall he no accounting except as to 
ihe Rs. 25 which the mortgagors were to 
receive every year. It is not disputed 
that this malikana was never paid. Both 
the Courts below have granted a decree 
for redemption on payment of the prin¬ 
cipal mortgage-money after deducting 
Rs. 25 a year from 1886 to the date of 

suit. 

In appeal three points have been taken 
by the learned Counsel for the appellants. 

The first is that as the mortgage was a 
usufructuary one the moitgagees were 
not bound under section 77 of the Tran.s- 
fer of Property Act to account to the 
mortgagors. 

The second is that if this view is 
accepted the mortgagors' only means of 
recovering the aiTears is by a separate 
suit and that the claim in respect of it is 
barred by limitation. 

The third point relates to an area of 
7 highas 18 biswas which was taken up 
by Government at some time between 

1860 and 1880 for the Canal Department, 
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Compeiisiitioii was i)ai(l for this to the 
mortaagees. Later on the latni -was 
restored to the oi'iainal owners on re¬ 
payment of the comj>ensation money. 
The defendants’ ease was that they 
took this land hack as owners and not 
as mortgagees. 

The learned Counsel for the appellants 
has relied on a ruling in Shali-un-nissa 
V. Fazalrab (\), in sui)jK)rt of Iiis C(»nten- 
tion that under seetioji 77 of the Tran.s- 
fer of Property Act there can t>e no ae- 
counting between the parties. In our 
opinion the ruling lias no ai)i>lieation 
to the facts of the ]u'esent ease. In tliat 
case the nvvrtgagor had undertaken to 
pay a certain amount annualiv in adtli- 
tion to the i)rorit.s of the land. In the 
present case the mortgagees undertook to 
pay Rs. 25 a year out of tlie ])rotits. 
But tlie fact that a fixed sum was stipu¬ 
lated every year instead of a variable 
amount to be determined after calculat¬ 
ing the profu or lo.ss of tlie i>articular 
year does not api>ear to ahei-t the (pies- 
tion. In this view of tlie case no que.s- 
tion of limitation arises. 

In view of onr hmling on the first 
point the second point taken by the ap¬ 
pellants must be decided agaiiist them 

Dealing with the third point it is clear 
that the intention of the (i<ivernment was 
to return the ])ropertv to tlie i)arties 
from v.;hom it had been originallv taken 
including the mortgagees' hut" in anv 
ease it appears from the recital in the 
second mortgage-deed that the iiropertv 
mortgaged was tlie same as in the earlier 
deed. Prom this it must be inferred 
that the parties had arrived at a settle¬ 
ment among themselves with regard 
both to the property acquired by Oo\"ern- 
ment and restored to them and as to the 
compensation monev paid 

The result is that the appeal fails on 

all three points and it is dismissed with 

costs ineludin" in this Conrtfees on tlie 
niglier scale. 


K. S. D. 


Appcdl 


(1) 7 lm\. Cas. 29n; 7 A. L. J. 787. 


ALLAHABAD HIGH COURT, 

Srx'oxi) ('ivin Appeal No. 331 of 1923, 

July 9, 1924. 

Present: —Mr. Justice Neave. 
BIKRAMAJi r RAI and others— 
Defexdaxts—Appellaxts 

versus 

MeiJfantJL DARSHAN DAS— Plaixtiff 
AXD another—Defendants— 
Respondents. 

Pruce'l-ure CoJe (Art V' of lOOS), 0. XXII, 
V/\ !i O' A 11 - -Stcern! mpoiid''nts in appc'al—Ona 
rr'ipondrnt dpinp ilnrinp jicndcncif of appeal — 
Rep^r,!:;ent'ttiiw^ o 1 deceased not made pa?'ties in time 
-(oiirt ]Kissin'/ tierree afjainsf all resp() 7 )dents -- 
Devree. lyhether nail and raid acjaiml all -Teat^- 
('"ntradivtori/ d-rrees fiot permissible. 

lien* during tie-* pondenev of an appeal one 
• i!m- seveifd i\*.*ipou.lMm.s appiica- 

ti*ui is made in tiin • tf) have his legal representa- 
tiw.s made ptirlies, if tlie interests of tlie several 
ivspondenis (*^11 he di.stinguished and separated, 
then the apin-al shall abate as against the 
deyeased respondent only, but if no sucdi deter- 
inination is p<'ssible, it shall abate against tliem 
all. [p. 27. eol. 1.) 

Therefore, v.'here several per.son .-3 buying pro- 
peity jointly by a joint sah*-deed are sued for 
recovery of pt'ssession and during the pendeuev 
«>t ai>]>..'al against them one of them dies and 
thy Court passes a decree against all of them, 
nithout rc*pres(-ntativ(-s of tlie deceased being 
made i.nrties. tlie d -croe is ludl and void against 
all ot tliem and not only against the deceased, 
otherwise tliere will lie two inconsistent or con- 
tiadictory decrees relating to the same subject- 
matter. [p. 27, col. 1.] 

SecomI ap])eal from a decree of the 
District Judge, Azamgarh, dated the 
30th Novemlier 1922. 

Dr. M. L. AgaruxUa, for the Appel¬ 
lants. 

Dr. iS. A. Sen, for the Respondents. 

JUDGMENT. —This appeal arises 
out of a suit hrought by il/n/m pf/t Darshan 
Das for possession of certain property on 
the ground that it belonged to the math 
of which he had been duly elected 
Mahanth. The property in suit had been 
sold by one Mnsayninat Subhagi to 
Gobind Rai and five other persons. 
Mvmnmat Subhagi's claim to the i)rop- 
erty Avas that it had })een given to her 
by Sheoraj Das a former ?Jahant. 

Tlie 4 rial Court found that the property 
belonged to the math and should not 
have been transferred bv Sheoraj Das 
but liolding that plaintiff' had failed to 
prove his oavii due election as Mahant 
dismissed his suit. 
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Darshaii Das appealed and made 
Miisamviat Subhagi and all her trans¬ 
ferees respondents. During the pendency 
of the appeal Gobind Kai died. No 
application was made to have his legal 
representatives made parties to the suit 
and no notice was taken of his death in 
the lower Appellate Court. 

The learned Judge found that Darshan 
Das had proved his title and decreed 
his suit against all the respondents in¬ 
cluding Gobind Kai. 

Only one point has been argued in 
this Court. That is that the whole 
appeal had abated as against all the 
respondents and the decree of the Court 
beloAv had become null and void. 

Order XXII, r. 4 (3), provides that when 
no application is made to cause the re¬ 
presentative of a deceased defendant to 
be made a party, the suit shall abate as 
against the deceased defendant, and rule 
11 of the same Order makes the order 
applicable to appeals. 

The appellants’ contention is that 
though the rule in question only provides 
that the appeal shall abate as against the 
deceased respondent, there are cases such 
as the present one in which it must abate 
as against all the respondents. The test 
is whether tlie result of leaving the 
decree to stand would be to have two 
inconsistent or contradictory decrees 
relating to the same sul)ject-matter. 
Where the interest of the respondants 
can be distinguished and separated then 
the appeal will abate as against the 
deceased respondent only, but where no 
such determination is jjossible it must 
abate against them all. Several rulings 
of the Calcutta High Court have been 
cited in support of this proposition ; in 
particular Sheikh Dendoo v. Shaikh 
Sachoo {l)y Sarat Kamini Dasi v. Chait- 
anya Chandra Prohoraj (2) and Kali 
Dayal Bhattacharjee v. Nagendra Kath 
Pakrashi (3). In the present case the 
sale-deed is a joint one in favour of six 
defendants. If the present ajipeal is not 
allowed then there will be two decrees 
both of them final—under one of which 

(1) 72 Ind. Cas. 2; (1921) A. I. R. (C.) 399. 

(2) 67 Ind. Cas. 290; (1923) A. I. R. (C.) 289. 

(3) 54 Ind. Cas. 822; 30 0. L. J. 217; 24 C. W 
N. 44. 


the right of Gobind Rai lo anv part of 
the property in suit has been denied 
while in the othei' it has been allowed. 
At the same time it Avill hv impossible 
for any body to ascertain without a suit 
for partition over what part of the pro¬ 
perty this right extends. 

In my opinion this view is the correct 
one and must prevail. It has i)een taken 
by the Lahore High Court iji Sirdari Lai 
V. Ram Lai (i) and the ]>rinciple under¬ 
lying it has been more tlian once aflinn- 
ed by this Court in cases under section 
3G8 of the former Code of Civil Procedure 
e. g.. Hem Kunwar v. Amba Prasad (5). 
In that Code the words “as against tlie 
deceased defendant" did jiot lind a 
place, but the Courts generallv held 
that a distinction ought to be made 
between the case in'which a suit on 
appeal could proceed in the absence of 
legal representatives and those in which 
it could not. It is clear that this is an 
instance of a case in wliich the absence 
of any representative of Gobind Rai 
makes it impossible that the lower Apj^el- 
late ('ourt’s decree should he allowed to 
stand. 

The appeal is allowed, the decree of the 
Court below is set aside and that of tlie 
Court of first instance restored. The 
appellants will get their costs in both 
Courts including in this Court fees on 
the higher scale. 

s. D. Ajypeal allowed. 

(4) 57 Ind. Cas. 199; 1 L. 225. 

(5) 22 A. 430; A. W. N. (1900) 136; 9 Ind. Deo. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 613 of 1920. 

November 9, 1922. 

Present: —Mr. Justice Marten and 
Mr. Justice Fawcett. 

RAMACHANDRA SADASHIV SIDRAS 

OKA— Plaintiff—Appellant 

versus 

KESHAV DHONDU NARVEKAR 

AND OTHERS—DEFENDANTS- 

Respondents. 

Evidence Act (I of 1872), ss. 107, 108, scope of 
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— Pre.'iiniiption a.'} to pt rson s drallt — Suit /"/• posses¬ 
sion — Blir>lcU of p)onf. 

Where a person sues for possession, ih? oim.s 
of proof i.s on him to make o\U his title to the 
properly, [p. 28, col. 2.] 

Sections 107 and lOS of tlie Evidence Act only 
relate to the date wlien the suit i.s hroiijilit, that 
is to say. as to whetliec a man is alive or dead, 
as the case may be. at the date (>f the suit, ami 
not at some particular period anterior to the 
suit. Tims, wlieii a pers-m luis not been heard 
tif fi>r thirty yc.ar.s prioj-i.* the in>titutinn of a 
suit, tliere is no presumption that he was dea<i 
at any lime within tlie period in question, [p. 21). 
col. 2.] 

Naraydn Bhaywant v. Shriniwas Trtmiak’, 8 
Bom. L. R. 226. Moolln Cassim v. MooUa Abdul 
Rulnw, T) (\ ir.T :'.2 I. A. 177: 7 Bom. E.R.S1)2- 
2(\E. J.2n(); U) C’. W, X. :?:i; 2 A. L. J. 7l»S: 1.-; 

M. L. J. iU7, relied on. 

Second aitpenl ;ii>*ainst the decision of 
the Assistant Judge, Katmigiri, in Aooenl 
No. 289 of 1917. 

'Sir. I\ T". Kane, for the Appellant. 

.^[essI■.s. II. (\ ('opajt e, .1. fi. Oesai and 

R. Pa rtilt'k-a r, fortlic Ivcspondrnls. 

JUDGMENT. 

Ma,l?teny J.—The point in thisapiieal 
is one of the onus of proof as to the date 
of the death of one Baji. The suit is an 
ejectment suit. The defendants have 
been in possession under a Court sale 
since 1889. The X)laintiff, Avho is the ap¬ 
pellant, relies for his title on a convey¬ 
ance in 1910 by one Dwarkabai, who was 
a sister of Baji. d'he suit was brou<rlit 
as long ago as February 1911, and has 
already been remanded once bv the High 
Court for an amendment of Hie plea7j- 
ings. On that amended case, the plaint¬ 
iff's case is that Annapurnabai, the wife 
of Baji, was a widow at the date of her 
death in 1908, and that Dwarka accord¬ 
ingly was a reversioner, and the plaintiff 
sues in right of Dwarka as reversioner 
A further amendment was asked for on 
the remanded trial, wliich will be found 
in para^-aph 28 of the judgment of the 

learned Trial Judge, r/>.. to add Dwarka 

as a co-plaintiff. But that amendment 
was refused.. 

Now the plaintiff is suing for pos.ses- 
sion, and the onus of ].>roof is on him to 
make out his title to the propertv. Tt is 
clear that that property was at one time 
m the ownership of Baji, he being a son 
of one Anant, who died prior to 187''^ 


Baji inailied Annajiuriiabai about 1872, 
and it apjiears tliat some time after that 
date lie left tlie village. He apparently 
came iiack aftei’ two years, stayed only a 
couple of months, and then went awav 
again. There is some conllict of evi¬ 
dence as to when he was last heard of, 
but it ajipiears tliat on a judicial enquiry 
lield iiiMi.sccllaneous Application No. G4 
of IBM), it was held thal he \\'as then alive. 
Next in a mortgage-deed of 1886, Exhibit 
1)4, there is a recital that Baji was 
wandering from home for many years, 
lhat recital is relied on as showing that 
lie had not been then heard of for over 
se\ en years, but the learned Judges came 

lo the conclusion tliat that recital in the 
face of nther evidence was m.l sufliciont 
t(t establish that fact. 

AVe come then to the question on 
wltom the onus of proof lies. The 
appellant cont(mfIs that defendants 
must pr.u’o tliat Baji was dca.i in 1889 
wimn the deIVndaiils purchased the 
pioperty. Ihit it, is clear, to my niinrl, 
that that is not the right way in 
which to begin the consideration of 
this case. Baji is the last person 

. the owner. If the 

plaintiff claims under some rever¬ 
sioner or heir of Baji. tlie onus is on 
him to establish his title. That being 
so, tlie ]>lamtiff next asks the Court 
to presume that Baji Avas dead in 1910 

^^hen the plaintiff purchased the pro¬ 
perty from Dwarka. 

It has been held in a large nnmher 
of cases m India, and only recently 
hy this_ Appellate Court in Second 
Appeal No S.'iC. of 1920[G'opa/ Bhimji Arte 

^..UatKiji Parival (1)J, that the 

only pre.snniptions in Indian law as to the 
f.aet of death are contained in sections 
10( and 108 of the Evidence Act. It 
I.?"", Ortliei- been held that sections 107 
and 108 only relate to the ,late when 
the suit was hrought, that i.s to say, 
as to whether a man is alive or dead, 
as the case maybe, at the ,late of the 
suit, imd not at .some particular perio.l 
anterior to the suit. Accordingly 
tlu.se decisions it avouUI or might he 


1 i!' -111); 2.1 Horn. R pji- \ 

1 . li. iBuin.i 47 p 4-| v\. 



$9 


Vol. 82] 


* 




INDIAN CASES. 


UAMACHAN^DRA SADASHTV V. KESHAV UHONDU 




presumed in the present case, that 
Baji was dead in 1911 when this suit 
was tiled. But those decisions also 
establish that there is no presumption 
as to whether a particular person was 
dead at any time within the ])eriod 
in ciuestion. Consecjuently, stopping 
there, there would be no presumption 
that Baji was dead in 1910, because 
that was a date anterior to the date of 
the filing of the suit. 

I may quote from what Mi'. Justice 
Crump says in the above recent case. 
“The result in the present suit would 
be that the burden of proving that 
Rakhama was dead at the date of the 
suit would lie upon the defendants. 
Therefore, in the absence of evidence 
the Court would hold that Rakhama 
was dead at that date. This result 
does not assist in any way the 
determination of the question whether 
Rakhama predeceased Ahilau who 
died four years before that date. This is 
the reasoning of the lower Appellate 
Court, and it is supported by autho¬ 
rity apart from the apparent meaning 
of the section itself. Assuming that 
this is the correct view the result is 
that section 108 is inapplicable and 
the question must be considered apart 
from it. In that case there is no 
special rule in the Indian Evidence 
Act and the burden of proof would lie 
on plaintiff. Though it is proved 
that Rakhama disappeared twenty years 
ago, there is nothing to authorise the 
presumption that he was dead at the 
end of the first seven years of th^t 
period.” 

Assuming then in favour of the 
present appellant that section 107 
does not apply for the above reason 
or for the reason that it is not shown 
that the appellant was alive within 
30 years from the date of the suit, and 
assuming further in favour of the 
appellant that section 108 is not 
applicable either, then we are brought 
to consider the matter irrespective of 
sections 107 and 108. The appellant 
asks us to say that, because according 
to his view Baji was not heard of for 
30 years prior to 1910, that, therefore, 
the presuniption under section 114 ia 


that he was dead at the end of tho.se 
30 years. 

It seems tome, however, in the tirst 
place that the api)ellant lias taken the 
wrong period. On his case as lie has 
framed it after cine deliberation on tlic 
remand by the Court, it is lu'cessarv 
for him to prove that Annaimrnaljai 
was a Avidow at her death in 1908. for 
othei-Avise *D\A'arka A\’ould not he a 
reversioner. Therefore, the 30 rears 
Avould he the 30 years prior to 1908. 
On tlie otlier hand, as I have already 
pointed out, by the judicial finding in 
1880, Baji Avas found to be alive then, 
and, therefore, the appellant does not 
satisfy tlie test of 30 years Avhich he 
asks us to adopt. 

But irrespective of that, and even 
assuming Ave liave to take the period 
as being 30 years before 1910, admitted¬ 
ly there is no authority that he can 
produce for the proposition that under 
Indian Iuav Avhen a man has not been 
heard of for 30 years, he is presumed 
to be dead at the end of that time. 
On the contrary the passage 1 have 
already quoted from Mr. J ustice 
Crumps judgment Avould ajApear to 
negative that proi>osition. There can 
hardly be any magic in 30 years as 
compared with 20 apart from the fact 

that 30 years is mentioned in section 

1 ^ • 

Further in Narayati Bkagwant v. 
Shriniwas Triinhak (2) it will be found 
that over 30 years had elapsed betAA^eeii 
the disappearance of Trimbak, the 
person in question there, and the date 
Avhen that suit aa^hs brought. There Sir 
LaAvrence Jenkins held that tlie loAver 
Court arrived at no error of laAv in 
holding that it Avas not proved that 
Trimbak had predeceased his brother 
Appa Avho died in 1880. 

Then in Moolla Cassini v. Moolla Ahdnl 
Rahim (3) Avhich Avas an appeal from 
Burma, it Avill be found on reading the 
judgment of the learned Judges of the 
Burma Court at page 17G that on the 
dates there, more than 30 years liad 


i2) 8 Bom. L. R. 22G. 

(.'9 .1.3 C. 173; .32 I. A. 177; 
C. L. J. 230; 10 C. W. N. 33; 
L. J. 317. 


7 Bom. L. R. 892; 2 
2 A.L. J. 798; lo M. 
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They say, for 
xVlimed " “ had 


iustan<'e, 
not been 


seven vears 


elapse 1. 

Moella 

lieard of for more tluin 
ill fact for more than 30 years—Ive- 
fore the date of the institution of the 
suit. " Notwithstaudine: that, they 

held the onus of proof was on the 
person there who alleged that Moolhi 
was alive at the particular date. 

In the present case t!ie question is 
of proving the man was dead, imt in 
my opinion it is merely an accident 
as to whether the particular fact that 
has to be proved, is whether the per¬ 
son is alive or lias survived at particu¬ 
lar period or whether he is dead. In 
each case we have merely to consider 
on whom the onus of proof lies. 

The point as to these 30 years is 
dealt with in the ^ judgment of tlie 
learned Trial Judge in i)aragraidi 8 au<l 
the conclusion lie arrived at is this ‘\So I 
simply presume that Baji is dead 
and theie is aijsolutely n(;> evidence in 
the case diiectly or indirectly ])rovin“' 
■\\ hen he died. On the contrary plaint- 
ilfs own admission shows that apart 
froni the legal fictions of presumptive 
death or civil death Haji's wife till her 
death conducted herself as a v'ife of 
a living husband in private life, and 
in legal business with others as 
regards her property. Men of Baji’s a<^e 
are yet alive and so there is no luv- 
sumption of his death, ])ut for the 
rules in sections 107 and lOS. Plain 
It IS tliat I simply presume Baji's 
death for this trial, l)ut make no iwe- 
sumption as to the time of his death 

^ expiry of seven years or 
after the expiry of 30 years.’ 

In niy opinion on tlie Indian autho¬ 
rities the learned Judge arrived at a 
correct conclusion. Speaking for mv- 
self I wish to say tint sitting in this 
Court I merely follow the previous 
decisions on these points without ex¬ 
pressing any opinion of my owu on 
la\y in question. Xor do I express anv 
opinion on the qestiou as to what is 
the corresponding law in England 
whether the period of seven veai^ 
may he any period of seven vears m- 
whether, as has been held‘in liulia 
It must be contined to a period of seven 


years before suit. There is a conflict 
of ui>iiiiuii on that point between the 
Allaha'oad ami the Calcutta Courts as 
to tlic English law on the point, and 
for the i)urpose of this case the matter 
may rest there. Whatever the law 
may be in England, I am sitting 
here as an Indian Judge, and all we 
have to do is to adminisler Indian law 
as laifl down by the Coui'ts of this 
country. In _ view of the carefully 
considered judgments of my brothers 
Shah and Crump in tlie recent case, 
I think tliat it is quite unnecessary^ 
for ns in the present case to consider 
tlic whole questien dc novo. It is suffi¬ 
cient for us to say that tliis latest 
decision is one binding on us in this 
Court. 

1 he result is that, in my opinion, the 
appellant has failed to discharge the 
onus of proof which lies on iiim to 
show eitlier that Baji was dead in 1908 
or in 1910. Consequently in my judg¬ 
ment the judgments of the lower Courts, 
were correct, and this appeal should 
l)e dismissed witli costs. 


X c», vy u* — 1 concur tJiat the ap¬ 

peal should be dismissed Avith costs, 
and agree generally with the reasons 
given by my learned brother. 

The a])pellant’s main ground of ap¬ 
peal is that lower Courts were Avrong 
m tlieir interpretation of sections 107 
«;ind 108 of the Evidence Act. But this 
IS certainly not correct in regard to 
the judgment of the Subordinate Judge 
A\ ho tried the suit, for in paragraph 17 of 
his judgment he has referred to the main 
cases that deal Avitli the construction of 
sections 107 and 108 and he has rightly 
held that under those rulings all that he 
can piesume under those sections is that 
Baji A\as dead at the date of the suit, and 
that he could not presume that he had 
died at any particular time. The Assist- 
ant Judge m dealing with this part 

of the case says that in Februarv 1911 

when the plaint Avas filed Baji Aviil haA'e 
to be taken to be no longer living and 
that in March 1889 Baji Avas aliA^e.’ The 
latter conclusion is no doubt one Avhicli 
IS not justfied by section 108 under the 
rulings already referred to. But this doe^a 
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not vitiate the judgment he has given 
against the appellant, and as has l^een 
shown fully in my learned brother's 
judgment, sections 107 and 108 do not 
really help the appellant’s case. His first 
difficulty is that he has to show that 
Annapurnabai was a widow in 1908, and 
that throws on him the burden of prov¬ 
ing that Baji had died prior to 1908. 
I fully concur with my learned brother 
that thei*e is no ground for answering 
that issue in the affirmative. 

It was said by Mr. Kane that the 
claim in the plaint as a reversioner of 
Baji was one of mere false description 
and that the plaintiff should also be held 
to be claiming as an heir of Baji. But 
that argument is clearly not open to the 
appellant, in view of the proceedings 
under which he was allowed to amend 
the plaint so as to claim as a reversioner, 
hut the request to add Dwarka as a co¬ 
plaintiff was disallowed. 

Then it was said that the onus of prov¬ 
ing the date of Baji’s death should fall 
upon the respondents, because if he 
was dead in 1889, they merely purchased 
Annapui'nabai’s interest in the property as 
a widow and the suit being within twelve 
years of her death would be in time. 
On the other hand, if he was alive in 
1889, they could only claim by a title 
from adverse possession as against Baji, 
so that the burden would be on 
them to show that Baji was alive in 1889. 
There seem to me to be two objections 
to allowing this argument. First of all, 
the plaintiff has not got over the initial 
stage of sustaining his title as a rever¬ 
sioner of Baji, to which I have already 
referred. Secondly, supposing the ques¬ 
tion of adverse possession by the respond¬ 
ents arises, the Evidence Act clearly puts 
them in a better position than the appel¬ 
lant. For under section 110 ‘of the Evi¬ 
dence Act their admitted possession from 
1889 throws the burden of proving that 
they are not the owners of property upon 
the plaintiff-appellant. And apart from 
that, I think, that, under section 103 the 
burden of proving that Baji was not alive 
in 1889 would really lie on the appellant, 
for there is a strong probability, that he 
was alive in 1889, and if so, the respond¬ 


ents cdenrly obtained a good title to the 
property by reason of adverse j)ossession. 

Appeal cli.iniussed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 180 

OF 1922. 


March 26, 1924. 
Present:—Mr. Justice Mukerii 
EKABBAR ALI SHAH Pagal 
Panthi Fakir—Defexda.vt— 

Appellant 

vef'siis 




Flaintiffs and another—Defend¬ 
ants—Respondents 

of po.se^shm— 

Partition — Equity. 

The equitable principle that one co-sharer cannot 
aisturb possession of the other cannot ])e called 
m aid unless it is found that the co-sharers ore 
m possession of separate portions ]>v mutual 
airangcment for the sake of convenience. Piiless 
such mutual arrangement is proved a co¬ 
sharer who is dispossessed cannot recover posses¬ 
sion and his only remedy lies in a suit for 
partition, [p. 32, cols. 1 & 2.] 


• 4.- o .- uj. me wm- 

ciating Subordinate Judge, Fourtli Court 
Mymensiiigh, dated the 6th of September’ 
1921, revemngthatof the Munsif, Second 
Court at Netrakona, dated the 30th of 
June, 1920, ^ 

Babu Jatindra Natfi Sanijal, for the 
Appellant. 


Babu Nagcndra Nath Bone, for the Re¬ 
spondents. 

JUDGMENT. This appeal arises 
out of a suit for kkas possession of a piece 
of land upon declaration of plaintiffs’ 
jote right thereto. The plaintiffs alle<>-ed 
that the said land together with oUier 
lands belonged to one Ishan Chandra 
Bahm in his zemindari right and was in 
his exclusive possession, and that they 
took settlement of jote right therein 
from him and thereafter were wrong¬ 
fully dispossessed by the defendants. 

Ihe contesting defendant on the other 
hand alleged that Lslian Chandra Lahiri 

had no zemindan right in the said land 
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nor -was he in ]>osse.ssion thereof and 
that the land formed ]iart of a clKurk 
helon.i^ing* to him and his ]>redecessors 
and had heen in jiossessiou for three 
generations. 

The Trial Court found tliat [he chttwk 

in question in wliicdi the disputed land 
was inehuled had heen in the joint ])os- 
session of the said Ishan Chandra Laiiiri, 
the contesting defendant and other 
co-sharers and that Ishaii Lahiri had 
only ,Jdh share therein, and accord- 
mgly it gave a decree t-o the jilaintifYs 
for joint possession with the defendants 

to the extent of the ,^th share of Ishan 
Lahiri. 

Against tliis decision the plaintirts and 
the contesting defendant filed an appeal 
and a cross-appeal. The i)laintiffs' ap- 
)>eal was based upon the grounds that 
as the disputed land had been in ex¬ 
clusive possession of Ishan Lahiri and 
as the plaintiff's were bona Ude tenants 
under him, they were entitled to the ex¬ 
clusive possession of the land and also 
that there having l^eeii no issue framed 
as to the share of Ishan Lahiri in the 
land 111 suit the determination of an 
nth share in his favour was wrong. 
T-he contesting defendant's cross-appeal 
was based upon his alleged right to the 
lb annas of the chawk and exclusive 

po&session thereof for upwards of twelve 
years. 

The learned Subordinate JiKb>-e 
that Ishan Lahiri was in separate 
session of the disputed |dot hut 
possession was not adverse to the 
testing defendant or the other c. 
sharers, and that Ishan Lahiri as we 
as the contesting defendant were i 
separate possession of sexiarate jiarce 
of joint properties and applving tl 
eciiutable principle that one ‘co-shar. 
cannot disturb the possession of the oth« 

without a suit for partition decreed tl 

I « for khiix possession. 

The principle relied upon bv tl 
earned Judge i.s well-settled and h‘ 

leeii laid down in a long series of case 
l)Ut in my opinion, it cannot he calle 
in aid unless it is found that the o 
bhaieis are m possession of separal 
portions by mutual arrangement fh- tl 
sake of convenience. Unle?s such mutm 


hel 

po; 

tilt 

cor 

C( 


arniiigemeiit is proved the co-sliarer 
who is dispossessed cannot recover pos¬ 
session, and his only remedy lies in a 
suit for ijurtition. Tlie plaintilfs, in my 
judgment, cannot have higher equities 
tiiaii their lessor whose only remedy lies 
ill a suit for partition. I have been 
referred on behalf of the respond¬ 
ent to the decision of this Court 
in S. A. Xo. 296 of 1020 [Shuifii Lai Saha 
V. Fulia (1)] decided on tlie lOth March 
1922 hut it will l)e seen that the deci¬ 
sion in tliat case was based on the find¬ 
ing that the co-sharers were each in pos¬ 
session of some property exclusively for 
convenience, and the cases of Kiimudini 
Mazumdar v. Ra.sik Lai Mazuvidar (2) 
and Jngannath Pntsad v. Badri Prasad 
(d), whicli that decision purports to fol¬ 
low, were also cases in Avhich a mutual 
arrangement was j^roved. As no such 
arrangement has heen proved or even 
alleged in the present case, the equit- 
able principle above referred to does not 
apply here. The view taken by the 
learned Munsif seems to me to have 
been the right one; but as the plaintiffs 
themselves dispute the share wliich was 
loiunl in favour of their lessor, Ishan 
Lahiri, and they claim exclusive posses¬ 
sion and not joint possession and claim 
it on the footing that their lessor was 

annas shaz’e in 
the land and was in exclusive posses¬ 
sion thereof, the plaintiffs are not entitled 
to any relief in this suit. 

I'Gsult is that the appeal must be 
alloved, the decrees of the Courts below 
leversed and the plaintiffs* suit dismissed 
with costs in all the Courts. 


M. B. 


(1) (1022) A. I. R. (C.) 147. 

(2) 11 C. W. N. 517. 

(3) 11 Ind. Ca 


Appeal alloived. 


4 A. IK); 9 A. L. J 18 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 87 op 

August 4, 1924. 

Preaent: —Mr. PuUaii, A. J.C. 

PRAQ and another—Accusko— 

Applicants 

V^VSHS 

EMPEROR— Opposite Party. 

Penal CocU (Act XLV of 1S60), s^. /.;r. 
Common object—Single motive—Series of attadcs 
One offence—Crimhial Procedure Code (Act Vo/ 
l89S)t ss. IfSO—Right of appellant's Counsel to 

reply — Practice — ReviMon—Incorrect view of evi¬ 
dence. 

A continuous series of attacks made with tin* 
same common object by the members of a crowd 
actuated by a sin^^le motive, constitutes a sinitfle 
riot and not a number of separate riots, even 
though the composition of the ci*o\vd mav varv. 
I p. 33, ool. 2.] 

Where the common object of tlie members of an 
unlawful assembly is to insult and attack taziu.’< 
and they commit a riot in prosecution of that 
object, they commit one olYence only and not two 
and are not liable to bs punished sspamtely under 
sections M7 and 29«, Penal Code. [p. 36. col. 1.] 

The Counsel for the appellant in a criminal 
appeal has no right to reply, U) the arguments 
adaressed on behalf of the opposite party, but 
permission to do so is a privilege which should not 
ordinarily bo refused by the Court, [p. 34, col. 1.] 

Ordinarily the Judicial Commissioner's Court 
does not interfere in revision in criminal cases 
where the only question to bo decided is whether 
the lower Court has not taken a correct view of 
the evidence, [p. 33, col. 2.] 

Tho i')rin(*iple in nno faljius in owiiihns 
f-nnnot be univensidly applied in India, (j). 34, col. 2.1 

Ax)plication for revision under sec¬ 
tions 435 and- 439, Criminal Procedure 
Code, against the order of the Sessions 
Judge, Gonda, dated the 3rd July, 1921, 
in an appeal preferred against an order 
of the Joint Magistrate, Gonda, dated 
the 11th A^ril, 1924. 

Messrs. R. Alston and .1. P. Seyi. for 
the Applicants, 

The Government Pleader, for the (h*o\vn. 

JUDGMENT. - These applications 
have been made in revision of the 
orders of the Sessions J udge of Gonda 
upholding the convictions of the appli¬ 
cants for offences connected vdth the 
Gonda Muharram riots of 1923. It is 
admitted that on the 23rd of August 
1923, certain Muhammadans entered a 
Hindu temple and caused some dam¬ 
age. As the result Hindu feeling 
stirred up and cm tlie following day 

3 


33 

when the processiun of < tazias ^\e!lt 

through the cits- stones were tluxnvn 

along the route and ultimateh’the Poliee 

were compelled U^ lire on the nu^b. 

'riiirtv-four persons were tried l)v tin' 
•*1 

.Joint ^lagistrate of whom twenty-tlireo 
were oonvicte<^l aiul of tli(.)se 23 Mie 
Sessions Judge uplield the eonvii^tions 
of the 10 x»ersons who have no\\’ moved 
this Court in revision. .Mlliougli tlieu-e 
are 10 separate apidiealions tiled \n- 
Counsel, the gn>unds stated foi* icvision 
are for the most part tlie same. 

In the lirst place it is pleaded that 
the ai>pliciints are prejudieed l)y a joint 
trial. This ])lea is based on the ai'gu- 
ment that this was not a single riot 
ljut a number of separate riots. I tind, 
however, that all the persons who attack¬ 
ed the tazias were actuated i)y a single 
motive, and, in my opinion, a continuous 
series of attacks with the same common 
object, even though the composition of 
the crowd may vary, constitutes a single 
riot and not a number of separate 
riots. The mere fact that one of the 
accused threw stones at the tazias in 
one street and another in another street 
a few minutes later does not prevent 
them from being tried jointly as long 
as they were liolli members of tlie same 
crowd actuated by the same mot iv(\ 

4'lie only other legal point is, ^vh^’ther 
separate sentem.'es should have lieen 
inflicted under .sections 147. and 290, 
Indian Penal Code, and to this point I will 
refei* later. 

Ordinarily speaking this Court is not 
disposed to interfere in revision in cri¬ 
minal cases where the only question to 
be decided is whether tlie lower Court 
did not take a correct view of the evi¬ 
dence. In the present case, liowever, I 
have been asked to go furthei’ iiito the 
evidence than is usual in a levision 
proceeding because the learned S(*ssioiis 
Judge refused to allow the Counsel who 
represented the accused in his Court 
to reply to the arguments addressed on 
behalf of the Crown, It is not alleged, 
that the action of the lower Court was 
illegal and as I understand section 423 
of the Code of Criminal Procedure, an 
Appellate Coiu't is not I’cquired by law 
to give a second hearing to the appel- 
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laiit. I am aware that an opposite 
view has been taken l>y the Calcutta 
Higli Court based tm an inter])retation 
of section 421, Imt wlietiier that view 
or is not right is immaterial, for I 
have not Ijeen asked to remand these 
cases to the lower Ajipellate Court, but 
only to give greater latitude to Counsel 
in m> own (_ourt. In my oi)iniou an 
appellant has not got a rigid under law 
to reply in an Ai>pellate Court, but 
peimission to do so is a ])i'ivile*^'e 
which should not ordinarily t^e refuse'fl. 
I have, therefore, at the request of 
t ounsel allowed wider sco])e to the 
aiguments tlian should ordinarilv be 
gianted in revision, in order to ascer- 
tain whether there was in the mind 
ot the J udge any misunderstanding or 
misapprehension of the evidence which 
might have been removed had he 

granted a further opportunitv to Counsel 
1 have heard the case of each appel¬ 
lant on these lines, and have consider¬ 
ed whether the lower Court has based 
the coiiMction m each case on a proper 
appreciation of the evi<lence both ior 
the prosecution andihe defence lam 
not prepared to take account of the 
ohjecUon that the lower Appellate 
( ourt s <n-dei« are too Lrief or .sunmuirv. 

l,\‘T with each case separate- 

b and all his orders read together 
foim a judgment of considerable lenoth 
and there is no (luestion that he has 

enn\"-*V‘ on its merits. Nor 

can I interfere in any case where the 

lion'to 7h'^ considera¬ 

tion to the evidence and come to a 

leasonaUe conclusion. Tims where the 

lovei Court has convicted persons who 

'teie known to but not identified by 

? am prosecution witness^, 

1 am not jirepared to find that tlie 
Couit acted unreasonably or with mate 
nal irregularity. ObvioLlv iii a Hot 
t'heie several thousands of persons are 
engaged and hricktiats are Ilyin - in aU 
directions there can be no p«sumption 
hat any of the officials protectino- 

particular 

have agreed in believing the state! 
meiUs of witnesses against some and 
not against the other accused persons 
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1 find no ground for interference, first, 
l)ecause the princii)le hi it no falsus 

tn .".uinot be universally ap- 

plie<[ in India, and, secondly, because 
many of the persons named were really 
j>resent but mistakenly supj^osed by the 
witnesses to be rioting. 

I sliall now deal with the individual 
a])pIications in order. 

il) Banwari Lai is a clotli merchant 
whose sho|) is on the route of the pro¬ 
cession. At this ]>oint there was a 
fusillade of brickbats and no less 
than 24 witnesses affirm that they saw 
this Banwari Lai taking an active part 
in attack. This man pleads an 
iilihi which has not Vieeii accepted by 
the lower Courts and I must presume 
it to be false. He gives no satisfac¬ 
tory reason for being falsely charged, 
and I have no doubt that he has been 
riglitly convicted. 

(2) Faqir Chanel aZm.v Dalhi. This 
man was injured in the attack on the 
temjde the night before, and went to 
the I liana in the morning to make a 

* 11 " ^ 1 p is that lie was too 

111 with fever to take part in the riot. 

but in view of the fact that he had 
alitacly gone to tlie Thana this defence 
on tlie face of it is unsatisfactory and 

tJieie IS good evidence that he also took 

part in the riot. 

(3) Brag and Kedar who are father 
and son live in a village, a sliort dis¬ 
tance from Uonda. There is ample evi- 

'.^ ... among many 

other villagers took part in the riot 

and presumably came into the town 

for that purpose. Their defence was 

that they spent the day in their fields, 

but the discrepancies in the evidence 

vliich they produced were clearly point- 

ed out by the Court of first instance. 

It IS al egecl that the lower Appellate 

Court disregarded the alibi evidence, 

but it appears that only one witness 

IS now rched upon by these applicants, 

and I cannot lund that the evidence 

oT this one witness answers the ample 

evidence given on behalf of the pro- 

Fecution. No doubt like several of the 

other accused the.»e persons are men of 

some substance, but that unfortimatelv 

IS no leason for their not participating 



INDIAN CASES. 


35 


Vol. 82] 

PRAG V, EMPEROR. 

in a religious riot. I find that the 
case against these two men was sufiici- 
ently proved. 

(4) Bindeshnari Prasad who is a 
Zemindar s Karinda is stated by no less 
than seven witnesses to have been seen 
throwing bricks at the procession. It 
appears that at the same ])art of the 
route there v^as a Mr. Tandon a re.s- 
peetable Pleader who was also named 
as one of the rioters. Both Courts have 
believed that Mr. Tandon took no part 
in the riot, but, on the otlier hand, was 
himself in danger from the stones. 
This applicant suggests that he should 
receive the same benefit of the doubt as 
Mr. Tandon but I do not find tiuit the 
two cases are similar or that the lower 
Courts came to a wrong conclusion in con¬ 
victing him. 

(5) Chhotey Lai is a shop-keeper who 
Avas seen by numerous Avitnesses, but 
he cannot rely on the same defence as 
BindeshAvari Prasad because he states 
that he AA'as confined to his bed and un¬ 
able to get up. I consider that the lower 
Courts Avere fully justified in declining 
to accept his defence. 

(6) Mukhdum is not a person of any 
position and his main line of defence 
is that he is an enemy of the Police. 
His defence is AA'orthless and the pro¬ 
secution evidence against him is strong. 
The only point in his favour is that he 
is 60 years of age, and he, therefore, 
jjleads for a lenient sentence. I do not, 
hoAvever, think that the sentence already 
passed Avhen modified in the manner 
Avhich I contemplate Avill be excessh’-e. 

(7) Kashi Ram is a liquor contrac¬ 
tor. His house and shop is situated at 
the place AA^iere the first attack Avas 
made upon the procession. The Muham¬ 
madan Deputy Magistrate Avho accom¬ 
panied the procession saw no 
bricks throAAm from this man’s house 
and his next door neighbour has al¬ 
ready been acquitted by the Sessions 
Judge. The applicant produced evi¬ 
dence Avhich does not appear to haA^e 
been appreciated by the loAver Court. 
He says that a number of ladies were 
sitting on his roof being members of 
his OAvn family and their friends. The 
^reasons given by the loAver Court for 


doubting the eAudence of Dr. Sadi Lai 
are not correct. Tlie reason why this 
gentleman went to the house of Uh* 
applicant is (pate clear, and the huver 
Court seems to have been wr<;ng in 
supposing either that his owii dispen¬ 
sary is directly on tlie route, ortiiat it 
Avas a suitable place from whicli ladies 
could vicAv the i*rocession. Further 

there is medical evidence that tliis man 

Avas ill; there is the evidence of the 
Excise Inspector that he is not a ])ei*son 
AA’ho Avould be likely to take ])art in a 
religious riot; there is the presumption 
that a publican is the last person to 
engage in an exploit of tlie kijid, and 
there is also a suspicion that he might 
have annoyed those inemlAers of the 
Khilafat party Avho at about this time 
Avere strongly adAmcating prohibition. 
I.astly I must admit that I think it 
A^ery improbable that a person in Kashi 
Ram's position Avould throAA^ bricks from 
the roof of his OAvn house Avhere a 
number of ladies \\'ere sitting. Un these 
groiinds I feel that 1 should interefere in 
the case of this applicant and give him 
the benefit of the doubt. 

(8) Mulhu. Tliis man has no s]>ecial 
ground for interference AvitJi the orders 
of the loAA'er Court. p]ighteen Avitnesses 
saw him throwing stones and his defence 
that he is an enemy of the IMusliins 
and a supporter of the Sudlii move¬ 
ment renders his participation in the riot 
extremely probable. 

(9) BindesliAvari Pujari is the custo¬ 
dian of the temple Avhich Avas attacked 
by the Muhammadans on the previous 
night. SeA’-eral AA'itnesses saAvhim taking 
an active part in the croAvd near the 
door of the tejnple and he was hit Avith 
buckshot in the mouth. All persons 
Avho AA'ere actually hit by the fire of the 
Police are ipso facto probaldy rioters, 
for it is proved that the shots AA'ere 
only fired at the prominent mem]>ers of 
the croAvd and althougli possiblv some 
persons avIio had no guilty intention 
may have been accidentally AA’ounded, 
there is no reason to suppose that 
BindesIiAA'ari Avas one of them. 

(10) Ghirrao Singh aiul five others 
Avere all Avounded by buckshot and 

filed a joint application. Of the others 
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1 need only say that there \vas amide 
evidence in corrohoration of their in¬ 
juries to prove t!ia! thev were active 
member.s of th- cr iivd, ' li,it Ghirrao 
Sineh ,s ca.so r; peculiar. Both the 
Magistrate and the Session.s Jud-e have 
stated that he prodneed no defence. 
This IS incorrect. Me produced his ,le- 
fence rvitne,s.ses to prove that Im vras 
an innocent .spectator. The fact that 
both the lou-er Court.s were ignorant of 
this aefence is sullicient to liear out 
his claim that h? was not properlv 
tned. As a re-trial under the circum- 
.stances is undesirable I consider that 

the onl.y proper course to pursue is to 
order his acquittal. 

In my opinion the applicants have 
made out a good case when thev sav 
that separate punishment umler sections 
Ui and 2 Jm, I.ndian Penal Code, should 

r com? I'iot denotes 

tct r ^ n" common ob- 

and persons was to insult 

the efore, ns expressed in the charge 
undei section 296 and when they rioted 

m prosecution of that object theycom 

nrnPtl.= not two. 

Doubtless they are liable to separate 

punishment under section 323 for the 

injuries caused in the course of the rint 

-ut they are not liable to two consecu- 

tiye sentences under sections M7 mul 

2 !)(). Indian Penal Code. 

On the.se .groundsIpassthefoHowin- 

oiders on hese applications:- 

vashi Kam and Ghirrao are aciuitt- 

ed and Iheir convictions and .sentcir-es 

otLr amiYh ■ convictions of all the 
oinei applicants are iinheld hm ti.o 

substantive sentences of imprisonment 

passed under sections 117 and ■'>% will 

l^e concurrent and not consecutive • n 

ill 

SoitcHCes moiliiieii 
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ALLAHABAD HIGH COURT. 

( M.Miy.u. Prvrsrf \ No. 1G9 of 19^4 

Ai'ril 30, 1924. 

^ - Ta/t —Ryves. 

A],L\il i)[)IX ALLIA—Applicant 

. (Jpj-OSITK P.\UTV'. 

//Z/'V'Air/ Vo; }<08l S4. 

‘ .tor ffood bcharicin — Eridcnce. 

. ‘ f*. / 7rhat must prove—Failure 

lynriush srcary,,-Order directiug imprisonment 

"{,!ci ''''Krl, when will 

It is vcr.v dirtlcalt for ll,e High Court lo interfere 

n 1 m '.‘.'7 seftivn 110 of the Crimi- 

ti"n-tl ' t't ode, but when a pereon is sen- 
7 ^;;.. nuprisoument for failure to furnish 

I n A, .e section, the High Court has 

\\7ir.|i wnV'7 '''''I'l '*'’‘S of ’> character 
it is ri.<- . ' '1 support the inference that 
n 7, 0,1 h"''’ "'s,>nleresls of public security 
don-ii •‘“'fii.-ircrl lo prison or to bind him 

41 revision against an order of 

the Sessions Judge. Agra, dated the 26th 
November 1923. 

Mr. Snila Xafh MuJeoJi, for the Ap¬ 
plicant. 

f Assistant Government Advocate, 
fur the CroAvn. 

JUDGMENT. —Tliis is an applica- 
uon in revision by one Alimuddin aiia.^ 
AiJia A\Jio Avas sentenced to three years’ 
11 porous imprisonment on failure to 
iniULsli security under section 110 of the 

It is very 

- . this Court in revision to 

I uteri ere in these cases, but this Court 
has to be satisfied that the evidence is 
of a character which will reasonablv 
support the inference that it is neces- 

of public security 
prison or bind him 

it? convicted of theft 

, j ^ bat cannot have been a very 

\k^ ^tintenced only to 

1 IloAvever, 

sheet AAas started an<l lie came 

Apiii 19 b®i ®”spicion of the Police. In 
vMv a ^ bound down for one 

or,?pr section 110 although the 

r!,’ u ® enforced. Evidently he 

r7(« t- 7, ^’^®rked man ever since. 

February and Mav 1923 four 

DUtr-vf committed in the Agra 

ufH r^' Police Circle of Khalil- 

uciq^n, Circle Inspector. In the last of 
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these dacoities, one Beni Singh was caught 
on the spot and he made a confession 
in which he indicated that tlie four 
dacoities were the work of one ganc:. 
Among the members of that gang, it is 
said was a Muhammadan from Agra. He 
was not able to name tlie Muliammadnn 

and was not able to idontiiv liini. Tlie 

• 

result was that the iluhammadau from 
Agra was not i)Ut on his trial fordacoity. 
The Police have come to the conclu¬ 
sion that the accused is the Muhammadan 
fi’om Agra. As he was neither named 
nor identified by Beni Singh it seems 
to me there is ixo justification for the 
inference that Allia had anything to do 
with these dacoities. 

I think the reason why the Police 
have taken proceedings against this man 
is because they believe that he was 
connected with these dacoities. Tlie 
other evidence in the case seems to me 
to be too vague to support the charge. 
On two occasions in September and 
October, 1922, he was charged of having 
committed offences, but his house was 
not searched and the complainants in 
those cases have given the reasons why 
they suspected Allia and the reasons 
really are very unsub.stantial. None of 
the witnesses can say anything recent 
about the accused. There is evidence 
that he associates with two bad cha¬ 
racters, but this evidence is very unsatis- 
factoiy. One witness, for instance, says 
that he leai’ned this fact from a state¬ 
ment made to him by the accused liini- 
self. In cross-examination he denied 
that he ever had any conversation witli 
the accused. Another witness who 
testified against the accused Avheu askerl 
to identify him in the Court pointed to 
a Pleader’s clerk. 

All this evidence, however, even if 
believed is to the effect that the accused 
has the reputation of dealing in stolen 
cattle or stealing cattle. He says of 
himself that he is a butcher by ])ro- 
fession and this is admitted by some 
of the prosecution witnesses. Many 
butchers rightly or wrongly are suspect¬ 
ed of dealing in stolen cattle, but the 
evidence, in my opinion, against Allia 
is much too vague. I cannot help think¬ 
ing that but for the fact that the 


Police suspected that in spite of Beni 
Singh’s failure to name an I men!ion 
Allia in connection with the dacoits, 
they believed lie was con(*erne(l wiili 
those (lacoit.s, ami lienci- this 1 

must accept the ai.j.lieatian ami set 
asivie the order iindei- .section 110 and 
tlie applicant will be released. 

K. s. D. Order set aside. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 95 ok 1921 

August G, 1921. 

PreJiCJit: —Mv. Pullan, A. J. C. 

BAHRA and others—Prisioners in 

Jail—Applicants 
versus 

ICMPEROR —Oppo.site Partv. 

Criniinal Procedure Code (Act V of 1808), s. 1^28 
— Ri'jht of accu.’tcd to rci>hj — Pcytal Code (Act XLV 
of l8o()), ss. 205, I,5T--Offcr}ccs under sections, 
whether separate offences -Consecutive sentences, 
propriety of. 

Au accused has no right of reply under section 
423, Criminal Procedure Code, but the privilege 
of replying should never be refused by an 
Appellate Court. 

When a Hindu temple is entered into and its 
property damaged, the otTence under section 447, 
Penal Code, cannot be dissociated from the offence 
under section 233, Penal Code, which only had 
e.xpre.ssion in the entry into the temple. The 
two offences are really one and it is improper to 
pass consecutive sentences of imprisonment for 
each of them. 

Criminal revision under section 435, 
Criminal Procedure Code, against the 
order of the Sessions Jxidge, Gonda, 
dated the 7th July 1924, in an appeal 
jn-eferred against an order of tlie Joint 
Magistrate, Gonda, dated the 11th April 
1924. 

Mr. Niamai Ullah, for the Applicants. 

The Government Pleader, for the 
Crown. 
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JUDGMENT. —Tliis is an ap])lica“ 

liuii in revision of the order of the 
Sessions Jnti^e of Gouda npliold- 
ing the convieti(»ji of seven ])ersons l)y 
Uie Joint Magistrate of Gonda of 
offences under section 295-14U and 
4a7-14!). Indian Penal (’orle. Tiie first 
.ground of revision is that the learned 
Sessions Judge erred in law in refusin'*- 
a right of rei>ly to the applicants on 
t itnr apj)eal. ] have already discussed 
uns ijoint in connection with the ap¬ 
plication* made l.y certain Hindus who 
Mere convicted another riot at Gonda 
‘•II the 21th oi August, Um. In niv 
opimon accused iiersons have no ri'dA 

ot reply undcw section 423 of the C’mle 
of Ciiminal Procedure, but tlie privilege 
'4 Implying should never be refused bv 
Mii Ap,>ellate (’nnrl. The refusal leaves 
open lo tile api)ellants to urge that 
luT nughl liave been able to replv 

to the arguments brought a‘r.,iiwt tu ’ 

.'luce, iheCV.url to chaug,. its cpini.f, 
u. „ their guilt. 1 liave, therefore 
111 their case, permitted Oomisel to Vd' 

s.ue tiu.t the Sessions 

misai)j>reeiatod anv of the noint. ^i • 

mi'ght liavc been raise,] i„ ,-eph- l.v ’ui ' 
appellants. ‘ • ' ' 

It appears tliat the leariie,! Session. 
Jud.ge took a somewhat mom 
view of this case than thr\p, ■ 1“"^'** 

Tl.c latter e,.nsi,lere,| Unit 
i.d.> a HiLlu In 

"1 August an,l ,lamage,l soLe rt> 
temjile proiiertv 'Tho 

considered that the case 

- 1 . ami that the Muhammm^n'rem""^‘ 
an open temi>le irritated In m enterec 

Hindu Ml',si,, when he-• weLT,""'‘' 
selves engaged in inoiirninl ? 

••een asked to hohl tlvo ?{ J 
Judge has faile,l to ann 
evidence at its rio^ht 
ought not to have confJnf 
applicants I have Cen fh 
evidence and I see no 
that the learned Sessions •^^•ieve 

an.v mistake in 1 .“ n 

ma t,on_of 


value of the evidence or convicted any 
})ei‘son on insufficient perjured testimony. 

On the^ other liand I find that the 
learned Sessions Judge made tu'o mis¬ 
takes. On his own view of the evidence 
110 ^ offence was committed under section 
457 but (uily an offence iin<ler section 447, 
Indian Penal Gode. This offence, naine- 
l.v the entering of tlie temple, cannot 
be dissociated from the offence under 
section 295, Indian Penal Code, ■which 
only had expiession in tlie entry into 
tlie tem 2 )le. Consefjuently it 'was impro]>cr 
lo i»ass consecutive sentences of im- 
]>nsonment for these tu'o offences which 
are really one. 4'he second mistake, a 
technical one, was made by tlie learned 
‘Sessions Judge -when lie bound over 
tile aitplicant d'asaddmi uiuler section 
PH) ol tlie (’riminnl Procedure Code. 

I he sections uiuler wliich Tasaddiui Avas 
convicted do not justify the apiilication 
OI section KHJ of tPe Criminal J^rocedure 
J ode, and tliis ^tart of tlie order of the 
lower ('ourt must be set aside. 

I have been asked to reduce the sen- 
ten<;es still further on the ground that in 

VTf '7^" ‘Sessions Judge him- 

selt tlie case Avas much exaggerated and 

A\as really a more or le.s.s trivial matter. 

1 ani not of ojiinion that an entry into 
a Hindu temple at night l>y a band of 
‘ Pihammadans themseh^es engaged in a 
- uhammadan religious ceremouA' can 
ever lie a trivial matter, and in tins par- 
tienlar ease it gaA'e ri.se to a A'cry serious 
Hot 111 Avhich many i_)ersons were injm-ed 
and many more ha\’e been sent lo jirison. 
the orders of the Court are that the 
conAictions lie altered in each case to 
convictions under sections 295 and 447, 
Jnc lan Penal Code, read witli section 149. 

uclian 1 enal Code, and the separate seii- 
lences of irnprisomnent lie made to run 
CMiicurrently. In each case one order of 
nne only will be maintained. Further in 
Uie case of Tasaclduq the order binding 
him over under section lOG of the Code 
or Criminal Procedure is set aside. 

Sentences altered. 
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RANGOON HIGH COURT. 

Criminal Appeal No. 985 of 1923. 

December 24, 1923. 

Present: —Mr. Justice May Oun^. 

MAUNG PO HMYIN and another— 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of ISOO), ss. 107, 511 

— Attempt to cheat — Abetment—False claim atjainst 
Insurance Companif — Consph'acy—Attempt and pre¬ 
paration, distinctioii between. 

Accused No. 1 effected iusuraiices of his stock 
of paddy said to lying at a mill belonging to 
accused No. 2, with three Insurance Companies. 
The mill and the paddy were subsequently 
burnt. Accused No. 1 gave notice of the hre to the 
Insurance Coini)jnies and followed this up by loss 
claims in which a much larger quantity of paddy 
was stated to have been destroyed by the fire 
than could possibly hive been stored in the 
godowns of the mill. In the enquiry which fol¬ 
lowed accused No. 2 supported the statement of 
accused No. 1 as to the quantity of paddy 
which had been destroyed, altliough he must 
have known that the quantity destroyed was 
considerably less: 

Held, (1) that the act of accused No. 1 in 
sending in a claim to the Insurance Companies 
which was false to his knowledge amounted to 
an attempt to cheat the Companies and was not 
merely a preparation to cheat : [ji. 12, col. 1.] 

(2) that the accused No. 2 having engaged in 
a conspiracy with accused No. 1 to cheat the 
Insurance Companies and an act (i.e., tlie sending 
in of false claims) having been done in pursuance 
of the conspiracy and in order to the cheating, 
accused No. 2 was guilty of abetment of the 
offence committe<l by accused No. 1 under the 
second clause of section 107 of the Penal Code. 

A mere act of preparation for the commission 
of an offence is not such an act towards its 
commission as amounts to an attempt to commit 
the offence within the meaning of section 511 of 
the Penal Code. [p. 40, col, 1.] 

Whether any given act or series of acts 
amounts to an attempt of which the law will take 
notice, or merely to preparation, is a question of 
fact in each case. [Ibid.] 

In the matter ofR.MacCrea, 15 A. 173; A. AV. 
N. (1893) 71; 7 Ind. Dec. (k. s.) 829, relied on. 

Criminal appeal from the order of 
the District Magistrate, Rangoon, in 
Criminal Regular Trial No. 155 of 1923. 

Mr, Glanville, for the Appellants. 

The Government Advocate, for the 
Crown. 

JUDGMENT, —On various dates in 
the month of Februaiy, 1922, the first 
appellant, Po Hmyin, effected three fire 


insurances on his stock of paddy said to 
b? lying in the mill ]>i(‘Tnises at Tm- 
palwe lielonging to the sec<ui(! apjKdIant 
Tuii Aung, ami his father. These in- 
surances were as follc)\vs:—(n) f)ne for 
Rs. 50,000 in the West of vScotland 
IiisuranceOnice, Ltd.; (b) one for Rs. 75,000 
in the Yorkshire Insurance Co.; and (c) 
one for Rs. 25,000 in the Sphere Mai'ine 
and Fire Insusance Co., Ltd. 

At the time of making his proposals, 
the fii*st appellant produced cover Jiotes, 
issued ])y ^Messrs. (Jillaiidcrs Arbiithnot 
&: Co., showing that the mill pi*emises 
themselves were insured against lo.ss hy 
fire. These cover note.s were issued to 
the second appellant and his father, and 
were doubtless, lent to the tirst ajipellant 
to enable him to prove that the build¬ 
ings in which he had stored his stock 
were protected. 

On the 3rd Marcli, 1922, the mill 
huildings and everything therein were 
burnt down and this fact was commu¬ 
nicated bv the mill owners to their 

« __ 

Insurance Company. Tliis was by letter, 
Exhibit J, which is dated Rangoon, the 
5th March, 1922. 

On the same date, I^o Hmyin wrote 
Exhibits V and Y to the Sphere and the 
West of Scotland Companies respective¬ 
ly, communicating the same informa¬ 
tion regarfling the sto;*k of parldy in the 
mill. 

A significant point with resi^ect 1 > 
thete two letters is that they are ty]>e 
written on paper of the same size and 
quality as Exhibit J; the entire method 
of typing, including the dating, is also 
exactly similar. 

Tliere is no such letter on the file 
addressed to the agents of the Yorkshire 
Company, but in all probal)ility one was 
sent to them as well. 

Exhibits U, Z and DD are fire or loss 
claims on the three Companies, signed 
and forwarded by Po Hmyin. They are 
on printed forms and all contain a 
declaration to the effect that 75,040 
baskets of paddy, valued at Rs. 1,72,558 
were destroyed or damaged hy the fire 
which consumed the mill. 

These declarations formed the basis 
of three charges of attempted cheat¬ 
ing against Po Hmyin, the cas3 f^u* 
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tlu‘- pruKeculiuii lieiiig ihal tiie.dtolaia- 
tions Avero false. The second appellant 
was charged with ahetmeut of the 
three otYenees. Doth were convicted 
and sentenced to svitfer two years' 
rigorous iinprisonnient on each charge. 

the sentenct-s to run concurrentiv. Botli 
ap])eal. 

The tiist point taken is one cd' law, 

1 iz., that e\ eh assuming the falsity of 
tite <ieelaration. there was no “attempt” 
a> contemplafed l.y section 511. Indian 
Ikmal Code. 'I'liat section provides tl»at 
v.'hoever attempts to (Njinmit an ollence 
and in siieh attempt does anv aet 
Inwards the commission of tlie offence 
shall he punished. It has Been judici¬ 
ally held that a mere act of prepara¬ 
tion for the commission <.f an offence 
13 not such an act towards its com¬ 
mission as amounts to an attempt, 
ilie learned Counsel contends that Po 
Hmym s acts in this case did not amount 

.omore than preparation for an attempt 
to cheat. ^ 

Whether any given act or series of 
-CIS amounts to an attempt of whicli 
rhe law will take notice or merelv to 
preparation, is a cjuestion of fact in 
faoh ease; In tht matter of /; 

In the same ease, Kno.x, ,J., .said, “It 

IS. no (loiilit, most difficnlt to frame a 

wliief" 1' II ‘T'' clefinition 

'• inh shall lay down for ;d| oases 

« hme preiiaratiou lo commit an uffeiu-e 

ends and whore attemjit to commit 11 at 

-fieiK-e I,eg,ns. The cpiestion is n t on • 

u mere pro.ximily in ,in,e or phice 

wl\en/SlTd/'‘''" conceived 

I'lr.de, a long in I e7v'aTTi 11’’fu?P 

elapse'^between “he mT.menrVEen“tf 

srr-fmoTiSits 

mind of the per.son to he deceived 1 
the moment when he vields to tK . 

.•.P..c.n iWt 

71 : rind. Dec. 


n924 


very considerable intei-\'ai of time. There 
may be the interposition of inf(iiiries 
and other acts upon his part. The 
acts whereby tliose preparations may be 
bioughi to bear upcin the mind may 
be .several in point of number, and 
>et the Hist act after preparation com¬ 
pleted will, it criminal in itself, be 
beyond all doubt, ecjuallv an attempt 

with the ninety and nintli act in the 
senes.” 

Ihese weigliiy anrl oj)posite ol'sei- 
\ations exactly fi| the case befoi'e mt\ 
It 13 urged tliat the act of To Hmyin in 
ajjjjioaching the Insurance C'ompanics 
with his claim represented onlv another 
sta.p in his preparation to cheat them 
and that the real attempt Avoiild have 
egun when, the (Companies having call¬ 
ed upon him to produce his evidence in 

^apj.oit of his claim, he proceeded to 
do so. 

In support of this contention the Coun- 

1 that insured persons 

^Nho have suffered loss or damage by 

, TV ^1 rv t 1 1 1 * 1 gerated or 

inflated claims, that Insurance Coni- 

panies do not admit such claims fortli- 

' '’"t. >'i'-anahly institute inc|i,iries 

•11 i'll* Plfi" the damage, 

‘till. *’d' «n attempt to deceive 

teuif ' until false 

M?hl i’-' the claim is 

a<l(Uiced. 

'I'liis argument would, I have little 
. < ul.t, can-y consideial.le weight in ca.scs 
neie the in.siued has mereh* overvalu- 

Kut tlu- 

tl,-fr ti‘™ i”- ' Pieseiif ca.se was not 
sen e l‘M ’’‘y* »li«Ppre- 

mn 1 i'*;, in the 

fuinntT* i*''''*, p-'' statement as to the 
t e fif ■ P<yldy he had stocked before 

•rd 7. mn to him, he 

n.nL iiaskets; according to the 

had on^ffpp^r not possibly have 

mSe®°Hr" could/not contain muJh 

^eded ?n had sue- 

ded in establishing its case Po 

U^Yhr’lnslf'' presented his ^claims 

deliberateK Companies, made a 

an act statement. This was 

tions he hnd^ P^ii'suance of the prepara- 

d made for committing a 
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fi'aud and it was an act which was brought 
to bear upon the mind of the persons to 
be deceived- The aitpelluid might have 
held back after he had sent Kxhihils 
V and 'i, the notices regarding the 
fire ; the sending of these notices was 
another act of preparation. Ihit 
when he followed up these notices 
with the actual claim papers lie, in 
my _ view, definitely “crossed tlie 
Rubicon" and committed liimself to a 
representation of fact wJiich, if proved to 
be false to his knowledge, must be regarded 
as an overt act towards the commission of 
tlie offence of cheating, an act which 
had gone beymid the stage of jnepaia- 
tioii. 

I hold, therefore, provided tlie necessarv 
facts are established that Po Hmyin at¬ 
tempted to cheat the Insurance ‘ Com¬ 
panies. 

As to the facts, one of the outstanding 
features of the case, one which was strong¬ 
ly relied upon by the appellants, was tlie 
assessor’s report when tlie claim papers 
were presented. Tlie Companies acting 
in consultation, apjiointed an assessor to 
proceed to the scene of the lire and to 
report on the loss caused. He did so and 
Jiis firm submitted the report, Exhibit (), 

which contains the following passage . 
“On our arrival there we found the mill 
and godowns completely gutted and the 
paddy still blazing. The paddy was in 
three different piles and in our opinion 
must have been well over 05,000 baskets." 
There is also a quotation from the owner’s 
“Stock Book" sliowing a total of 75,010 
baskets, which the assessor valued at 
Rs. 1,58,632. 

I am unable to place any reliance on 
tliis report. The evidence shows tliat the 
inquiry, if it can be called an iiiqnirv, 
was most perfunctory, and it is more than 
probable that tlie assessor’s estimate of 
the quantity of burnt and burning paddv 
was based very largely on what he saw 
in the Stock Book. In any case, the esti¬ 
mate was that of a person whom, I cannot, 
on the eviflence, regard a.s an exfjcrt. He 
does not give any satisfactory explanation 
as to how he arrived at ins figures. He 
took no measurements himself, either of 
the heaps of burning paddy or of the go- 
dewns,: the outlines of which he saw, and 


11 
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he made no notes of what he observed* 
Only two hours werespentat the pinee; 

]>.nt of this was taken ii]) in niakiiiLT in- 
(piiries as to the origin of the lire. 

^ 1 he next important point is in (‘oniiec- 

tion with llie godowns, of which th(‘rc wen^ 

three. 'I’ho second aiipellant admitted 
that he iiad handed a ground plan of the 
mi l buildings to Messrs. Oillanders 
Aiiuithnot at or about the time he insured 
them and Mr. Griggs of that firm deposed 

tliat ]'..xlubit A is the plan.'Fun Aung deni¬ 
ed it l)ut I see no reason to ilishelieve tlie 
witness, who is in no way interested, see¬ 
ing that the cover notes'for the mil! were 
cancelled lieforethe tire. The plan sliows 
two godowns, each measuring 50 feet bv 
10 feet, aiul a third measuring 61 feet 1)v 
35! feet. Elevations are not given Init 
the evidence establishes the fact that the 
godowns were not more than 12 feet high 
while the two smaller ones .--sloped down 
to D feet. Taking these nieasurenieuts 
and judging by t!i_e estimates given by 
Mr. riiorn, an Enginecj-, oi Messrs. Steel 
Brotliers t'i Gomiiany, who has had lon^. 
expeiieiice of mill goilowii.s, Ilu* c‘a]iacit\ 
of the Inipalwe godowns oonld no{ have 
been much more tliaii 15,000 baskets. 
There is a con.siderabh' body evidence! 
in support ol this estimate. The must ju)t- 
al)le of the witnesses being Po Mlaing and 

Ba Oyaw, the former owners of the ^mill 

They both swear that the two small ‘>-o- 
downs could not hold more than 3,000 bas¬ 
kets each, and in tJiis thev are coi’i'cliorat- 
ed by others As to the large godown, the 
most liberal estimate places it at 1(’),500 
baskets. 

We have it then that the three godowns 
when full, were capable of holding some 

15 or 16 thousand baskets of paddv. Of 

these there Avere at least 4.000 Imskets 
belonging to various small traders, thus 
leaving some 12 tlums.and as Po Hmyin's 
as compared with his claim of 75 thou¬ 
sand. 

The latter figure appears, it is true, in 
Po Hmyia’s iStock Book, but there is no 
entry in this of the place Avhere the paddv 
w.is storefi, and since Po llmciii is a re¬ 
sident of Daiku, Avhich is far away fioni 
Impalwe it is more than r^ossible that a 
large portion of his stock Avas at the fonner 
place. Be that as it may, I am unable in 
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the face of the conclusive evidence as to 
the size of tlie icodowns, to accept the 
statement that such a larere (juaiililyof 
paddy \vas stored in a small out-of-the- 

■way mill. 

For the same reason 1 must reject tlie 

evidence for the defence relating: to alle.e:' 

ed extensive ])urc'hases of ])addy made 1>y 

P<» limvin. Uebuttirm evidence has lieen 

adduced to sllo^v thefalsitvof mucli of 

% 

this (lefence but in the ciix'umstances, it 
is. in my view, unnecessary to considri- it. 

I shnnhl mention liere tliat tlie <lefence. 
at very late Imur. deputed a traine<l 
survey(u- io i)ret>are a i)lan uf tlie mill 
buildings; this was done in January 
about nine months after the (ire and no 
weight (*an be attached to it 


On the evidence I hold it fully proved 
that Po Hmvin had less than 15.(K)0 bas¬ 
kets of paildy at the mill wlien the tire 
look i>lace and that he must have known 
this. His declaration that he had 75,040 
baskets was. therefore, deliberatelv false 
ami I must coniinu the convictions. 

The second api>ellanl Avasheld guilty of 
abetment in that he (1) let Po Hmyin'use 
his mill for storing paddy, (2) lent him his 
cover notes on the mill. f3j stated to 
witnesses that 75,000 ])askets of Po 
llmyin's paddy were in the mill when it 
was burnt, and (4) stocked ‘kaukdimaw’ 
(refuse; in the go(h)wns and pretcndetl it 
was paddy. 


Of these points, it is unnecessary , 
deal with any besides the third. It 
(juite clear that Tun Aung t(jld sevei‘< 
persons that Po Hmyin hail stored 75 OC 
baskets and to the Police he said (whe 
reporting the (irei—“ over (10,000 an 
about 70,000.” Knowing tlie capacit 
of his godown as he must have don 
It must b? lield that lie also w, 
stating what he knew to b? false Hi 
m3mbering also the remarkable sim 
lirity between Exhibits J, V and '' 
as painted out above, I am irresistibi 
led to the conelusion that he engaged wit 
to Hmyin in a conspiracy to cheat tl 
in~»uiance Companies ; and since an i 
(i. c the making of the claim bv Po H 
yui) took place in pursuance of' the cc 
spiracy and in Order to the cheating 
was guilty of abetment under the seco 


clause of section 107. The convictions 
Ins case also will, therefore, be confiiTned. 

As to tlie sentence?, the claim was an 
impudent one for a very large sum of 
monev and there can be no doubt that 
a substantial sentence of imprisonment 
was called for. I have been asked to 
consider the facts that the ajjpellants were 
for a longtime under trial that they have 
sutfered mentallv, ami that thev have 
incurred much exjiense ; they were, how- 
e\'er, on bail during the trial amt their 
sutYeidngs were brought, on themselves by 
their own act. 

At the same time, I take into considera¬ 
tion the circumstancesthatthis appears to 
he tlu' first i)rosecutioii of its kind, at 
least in this Province and the facts 
that the api>ellants belong to a class of 
.society to whom even a short term of 
rigorous imprisonnumt would he a severe 
dett'rrent. 

In tlie case of each a]>j)cllant, there¬ 
fore, I reduce the sentence on each charge 
to one year's rigorous imprisonment, (he 
sentences to run concurrently. 

4'he ai)penants will he called upon to 
surremler to their bail and will be re¬ 
committed to prison. 

7- K. disinisserJ. 


PATNA HIGH COURT. 

Oai.\nx.vn Revision No. 352 of 1924. 

June 18, 1924. 

7h-CA*eat.—:Mr. Justice Kulwant Sahay. 

Mr. R. E. BLONO—Petitioner 

I'ers'Ks 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act I' o/ 1898), s. 
ooject of -Piberty of indiiddual, respect for —■ 
Magistrate, duty of—Proper procedure—Vague and 
indefinite order. 

Section in, Criminal Procedure Code, is not 
intended to restrict tlie liberty of an individual 
if there is no apprehension of a breach of the 
peace on account of any act to be don-“ bv him. 
[p. U.col. 1.] ' - ' 

The object of section 141 is to enable « 
Magistrate ia cases of emergency to make ^ 
immediate order for the purpose* of preventing 
an imminent breach of the peace ; but it is not 
intended to relieve him of the dutv of making 
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a proper enquiry into the circumstances wliich 
make it likely that such breach of the peace will 
occur. ] 

If it is found that a man is doing that which 
he is legally entitled to do and that his neigli- 
bour chooses to take olYence thereat and io 
create a disturbance in consequence, it is clear 
that the duty of the Magistmte is, not to continue 
to deprive the tii'st peraon of the exercise of his 
logi\l riglit but to restrain the. second from illegally 
interfering with that exercise of legal right, 
libit/.] 

Abdool V. Lnkhi Xaroin Mavdal, o C. 132; 2 Ind. 
Dec. (N. s.) Gt)5, followed. 

An order under section 144, Criminal Procedure 
Code, merely reciting that in the opinion of the 
^lagistrate there is sullicient ground for proceetl- 
ing uudii* that section does not sutiiciently 
comply with the requirements of the law. [p. 43, 
col. 2.] 

A vague and indelinit? order which does not 
state any facts relating to the case or does not 
define the limits within wliich it is to operate 
is bad in law. [p. 44, col. 2.] 

Criminal revision from an (uder of the 
District Magistrate. Mongliyr, daleil the 
20th May 1924. 

Messrs. Atnl Krtshud Rdif and 
^^aghu Nandan Prasad^ for the Peti¬ 
tioner. 

JUDGMENT.-This is an applica¬ 
tion in revision against an order passed 
by the District Magistrate of Monghyr, 
dated the 20th May, 1924, purporting to 
he one under section 144 of the Criminal 
Procedure Code. The order runs thus : 
“ From an information received I 
consider there is a very serious danger 
to Mr. R. E. Blong and an imminent 
likelihood of a disturbance of the puldic 
])eace if he proceeds back to Mahal 
Maheshri or Charkapathar, accordingly 1 
issue an order under section 144, Criminal 
Procedure Code, forbidding him to return 
to Mahal Maheshri or Charkapather and 
as it is a case of emergency I pass this 
order ex parte.'\ It ai^pears that after 
this order was served on the petitioner 
he filed a X)etition objecting to the 
order. The learned District Magistrate 
heard the Pleader for the petitioner, but 
by his order dated the 26th May, 1924, he 
upheld his previous order of the 20th 
May, 1924. The point taken by the 
learned Vakil for the petitioner against 
this order is that it contravenes the 
provision of section 144 inasmuch as it 
does not stale the material facts of the 
case. Secondly it is argued that the order 


is vague and indefinite. Fiom the or<le^' 
as it stantls it is diflicult to make out 
what the material fads were which led 
the District Magistrate to jiass his ordei* 
of the 20tli May, 1924. Tlie ordei-, as it 
stands, no doubt, eomplies witli the 
provision contained in pai’agrajiJi I of 
siih-seetioii (1) of section 144. It shows 
that in tlie opinit>n of tlie District 
Magistrate there was sutlicient ground 
for proceeding under this section and 
immediate prevention or speedy remedy 
was desirable. But under section 114 
something more is necessary to l)e done 
than a mere recital of the fact that in 
the opinion of the District Magistrate 
there was sulUeient ground for i)roceed- 
ing under section 144. The second 
paragraph of sub-section (1) of section 
141 provides that wlien a Magistrate is 
of (»pini(»n lliat then' issnfii('i(Mil gr()nn<l 
for jiroceetling under this section and 
immediate prevention or sj)eedy remed\' 
is desirable, sucli ^Magistrate may, hy a 
written order stating the material facts 
of the case and served in manner provided 
by section 134, direct any jjerson to 
abstain from a certain act. 

The order, as it stands, does not state 
any facts relating to the case in order to 
show tliat there was any justification for 
making the order under section 144. From 
the order, as it stands, all that can he 
gathered is that there is danger to tlie 
petitioner himself and that there is an 
imminent likelihood of a disturbance of 
the public peace if tlie petitioner proceeds 
back to Mahal Malieshri or Charka¬ 
pathar ; but what tlie material facts were 
do not apjiear from the order. It, 
however, appears on a reference to tlio 
petition filed in this Court tliat the 
petitioner is the Manager of Mr. Chres- 
tien, Mica merchant and zemindar of 
Taluka Maheshri, whose Head Office is 
at Charkapathar. Some time ago the 
petitioner was charged with having shot 
down a certain pei’son named Chedi 
Singh of Maheshri, and that lie and 21 
other officers of Mr. Charestien were 
charged under various other sections of 
the Indian Penal Code, that tlie petitioner 
along ■with those officers was commit¬ 
ted to the Sesssions, and the trial was 
held Avith the aid of four Assessors, and 
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aft-er a trial extending over two months, 
the Assessors gave their unanimous 
opinion tiuit none of tlie accused was 
guilty au.d that the learned Sessions 
Judge accepting the opinion of the 
Assessors acquit led the i)etitifuier and 
other accused pers:>ns. From papers on 
the record it ai>])ears that c-rtain arms 
and ammunition, ladongii g to the 
petitioner, were tahen possession of and 
were in deposit in Court, that, after the 
disposal of the Sessions case the petition¬ 
er wanted to take his arms and ammuni¬ 
tion wherenixjii the Superintendent of 
Police represented to the District 
Magistrate that if the i^etitioner goes 
hack to Maheshri witli his arms and 
ammunition, tliere was likelihood of a 
breach of the peace and iliat the life 
of the i)etitioner was in danger. It is 
nowhere suggested tliat the breach of thi* 
peace, which was likely to take place if 
the petitioner returned to Maheshri or 

4 4 _ occasioned by 

him. On the other hand, it appears froiii 
the order of the 20th Mav, l!)24, that the 
breach of the peace was likely to be 
crf?ated by the other i)n)i>rietoio of 

Mahal Maheshri witli whom Mr. (’hresiien 

IS in dispute and fiuit it was in order to 
avert any danger to the safetv of the 

j)etitioner himself that the order of thp 

20th May, l'.)24, was passed. 

To my mind section U4, Criminal 
1 rocedure Code, is not intemled to restrict 
the liberty of an individual if there is no 
apprehension of a breach of the peace on 
account of any act to be done bv him 

riie opect of section 141 is to enable a 

-lagistiate in cases of emergency to 
inalie an immediate order for the 
purpose of preventing an imminent 
peach of the peace ; but it is not intend¬ 
ed to relieve him of the dntv of making 
a proper enquiry into the circumstances 
^^plplmakeit likely that such breach 
of the peace will occur. If it is found 
that a man is doing that which he i.s le^^allv 
entitled to do and that his neighbour 
chooses to take offence thereat and to 

(.roate a disturbance in cousequenc^ it is 
clear that the duty of tlie Magistrate is 
not to continue to deprive the first of 
the exercise of his legal right but to 
restrain the second from illegally interfei° 
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ing with tnat exercise of legal rights. 
T'o/c in the matter of Ahdool v. Lakhi 
\(i)ruii tidal Cl). 

If I am riglit in the intei'iiretation of 
tlie order of the learned District Magis- 
tiatc and if the only reason for making 
tlie order under .section 114 was to save 

the life of Jlr. Blong the petitioner and 
il on ac-count of Ins return to Maheshri 

or C harkapathar there was a likelihood 

p a breach of the peace to be occasioned 

h.y the ].crsons who are in dispute with 

him, tlie clear duty of the Magi.strate wa.s 

to take preventive action to bind those 

■-er.sons who were likely to cause a 

jrcach ol the peace and not to restrict 

the petitioner from e.xercising his lawful 
rights. 

In the second place the order restricts 
the petitioner from going back to Mahal 
-Malieshn or Charkapatliar, X.nv in so 

far as the order directs liim not to go to 
Mahal Mahe.sliri or (’harkapathar the 
order IS vmgiie and indefinite. Alalial 

. Iaho.shi i, I am tolil, is a very hig estate 
consisting of about I.W villages and 
extending over about 100 miles and 

( h.arkapatliar is a village in Mahal 
Maheshri where the petitioner has got 
ns Imad quarters. To restrict the 
p' itionei Iroin .going anvwliere in his 
scimmdarj, and I arn told that Mahal 
Maheshri IS the only zemindari of which 
he petitioner is the manager in the 
Distiict of Monghyr, I am clearlv of 
opinion that the order is vague and is 
not justified by the circumstances as 
p.sclosed m tlie petition filed in this 
t ouit. It IS indefinite inasmuch as it 

M.fnoi^ar i «pecific place in 

Mahal Maheshri where he is prevented 
iioin going. ^ 

^ Tlien if the order pi'oliibits him from 

" i.° I see no leason 

^further order restraining 

him from going to Charkapatliar which 

*^^''heshri. The order is, 

I n'lfl indefinite. For 

I an, of opinion that the 
Older ol the 20th Mav, 1021 cannot 

be suppoi ted. Tliis order is set aside. 

Order set aside. 

'll oC. 13i; e Ind. Deo. (y. ..) fig.,. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 93 of 1924 

July 18, 1924. 

Present: —Mr. Hallifax, A. J. C. 
Shekh GHASSU —Accused—Appellant 

V€ 6' 

EMPEROR —Respondent. 

Penal Code {Act XLV of IStiO), Sit, HI*. S97, 
SOS—Dacoity - Dangerous weapons ttsed — O^ence 
—Sticks, whether "'dangerous weapons" — Al,, III^, 
operation of. 

Section 397 imd not section 398, Indian Penal 
Code, applies to a case in which a dacoity has been 
committed, not merely attempted, and weapons 
were not merely carried by the dacoits but were 
actually used by tliem, if only by being shown or 
brandished, even without verbal threats of usinjr 
them. [p. 48, col. 1.] 

The words of section 397 c£ the Penal Code 
do not exclude the ‘ operation of the provisions 
of sections 114 and 34 of the Code. 

Emperor v. Bhura Akir, 1C C. P. L. R. 97. not 
approved. 

w 

Obiter. —Sticks are deadly weapons within the 
meaning of section 397, Penal Code, in a country 
where many, if not most, murders are committed 
with sticks. [?6id.] 

Appeal against the judgment of the 
Additional Sessions Judge, Bilaspur, 
dated the 15th April 1924, in Sessions 
Trial No. 624 of 1924. 

Mr. F. hobo, for the Crown. 

JUDGMENT. —The appellant ShekJi 
Ohassu ^ and two other Musalnians, 
Rajab Khan and Qadir Khan, and two 
Chamars, Phulsai and Bhelsu,have been 
convicted of dacoity and each of them 
has been sentenced to rigorous im¬ 
prisonment for three years. The appeals 
of the four other than SJiekh Ohassu l)ear 
the numbers from 94 to 97, and all live 
Avill be considered together. The judg¬ 
ment of the Sessions Court would liave 
made the case plainer if it had been 
accompanied by a map or had contained 
a statement of the relative positions of 
the places mentioned. The map filed as 
Exhibit P 20 is of little assistance 
as it is not drawn to any. scale nor is it 
possible to say with any certainty to what 
.. two places each of the distances noted on 
it relates. 


Hut from that map and statements 
appearing in the rlejositions and the 
orilinniy map of tiie disti id, together with 
tlie intiuniation supjilied liy an Inspeet- 
oi of Police wlio was present in Court 
at tlie hearing of the ajieals. the posi¬ 
tions and distances aj)j)eai‘ to Ije ap])ro- 
ximately these. The village of Nirtu, me 
of the places mentioned, is four and a 
half or five ntiles due north of Bilaspur, 
where the Musalman accused live. 
Going' nortli from Nirtu we come to 
Sendri, something less than a mile away, 
iind then two miles further on, to 
Semartal, where the Chamar accused and 
the approver Baiju Chamar live. About 
half way between Sendri and Semartal 
is what is called the Koslita tank. Seven 
miles a little to the north of north-east 
from Semartal is the Kadesar tank in 
the village of Newsa, and between a mile 
and a half and two miles further on in 
the same direction is Beltara where the 
dacoity was committed. 

The commission and the circum¬ 
stances of the dacoity itself are beyond 
all doubt, and the fact that the approver 
Baiju and the two Chamar accused who 
confessed have separately stated mos! 
of those details correctly put is equally 
beyond doubt that those three took part 
in it, and that the story they tell is to 
that extent at least true.*^ Frcm the 
number of the details stated by them of 
the inception of the raid and the journey 
to and from Beltara which have been 
proved to be true by outside evidence, 
it is also clear that they have given us a 
true version of at least all the facts. 

In tliis connection it must be men¬ 
tioned that seme confusion has been 
imported into the case by the idea that 
the witnesses were talking of a gun when 
they spoke of a handuq. Its length as 
stated by them, the finding of two dis¬ 
charged automatic pistol cartridges 
outside the house of Rambharos after the 
dacoity, ar d the failure of all the people 
Avho met the gang on its way to the 
village to notice anything like areal gun, 
which would be difficult to conceal, all 
prove that the weapon used was an auto- 
maticr pistol. 
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It remains only to examine the 
truth of the appri)ver's story as lollie 
identity of the persons eoneerned with 
iiim in the crime, tlie detail on whi(di 
an api)rover is most apt to go wrong in¬ 
tentionally even when he sticks to" tlie 
truth in eveiy other. The jn'oof of tlie 
complicity of the two (diamars. Fhul- 
sai and I)helau, is cannplete. Both of 
them made confessions, stating de¬ 
tails otherwise ])roved to he true which 
they could not possibly have known 
without being present, and could not 
even have learnt if tliey had })een 
“tutored” as they assert. Both of them 
were also in possession when the matter 
was investigated of certain articles 
taken at the dacoity. Their guilt is 
established without' the as.sis'tauce of 
the depositions of Baiju and of several 
other witnesses who saw them with 
others in the gang that certainlv com¬ 
mitted the dacoity. 

Before discussing the case against 
the three Musalmans it is Jiecessarv to 
examine the evidence of live witnesses 
which the learned Additional Sessions 
Judge has rejected as unreliable 
though (pute possil)ly true. The first 
IS Rambharos Kalar (P. W. No. 2), the 
man who was roldjed. In his deposi¬ 
tion lie stated that among the men 
who entered his house he could swear 
to one only, Qadir Khan, who had a 
lami) in his hand and carried a i>istol 
also. The learned Judge says: “He 
ha<l expressly stated l)efore‘ iji Hie 
Court of the ('ommitting ^lagistrale 
that he could not identiH- any Of the 
dacoits. This improvement in ]iis 
memory is most suspicious and I cannot 
trust him in this matter.” Qadir Khan 
was not among the accused when tliat 
statement was made to tlie Committ¬ 
ing Magistrate, as he was arrested later 

and the witness, as lie explained h-i<( 
from the begiimuig told the Police that 

one of tlie dacoim jf 
he saw him. His statement to tlie 
Magistrate was obviously that he conlh 
not identify any of the accused then 
before him as among the dacoits wh el 

was perfectly true. ’ "men 

iPe® Tp^N o ^^iyare 

ti- .8; ly considered 


Bhat 


by the learned Judge to be reduced 
l)v I In* fa('t that he said in Court tliat 

f 

h(* recognised (iliassn, Rajal), Pluilsai 
and Dhelau among the eight men whom 
he sa^v in Newsa just before the dacoitv 
was ('ommitted, but at an “identilica- 
tioii parade” Iield in tlie Jail he tricked 
out only Gliassu and Rajal). But he 
was well ac(|uainted Avith Phulsai and 
Dhelau who live in his village and had 
already said they were there. The state¬ 
ment of vSulemaii (P. W. No. 5) tliat he 
suAv (iliassu and Qadir Khan between 
the Koslita tank anil Sendri on the 
<lay of tlie dacoity is accepted as reliable 
wliicli it certainly is. 

Of Dalji Brahmin (P. W. No. 23), 
who saAv Dhelau, Ghassu, Plilusai aiul 
tlu-ee others together about 8 o’clock 
the next morning at Semratal going 
towards Bilaspur, the learned Judge 
says liis “evidence is extremely vague 
on tliis point and he seems to have 
been awakened t<j recollection by after¬ 
events.” I am unable to find any 
vagueness in Lalji's deposition Avhich is 
Ijartieularly definite in every detail, in¬ 
cluding tlie dale, and also very coiiviuc- 
ing. As for his not having connected 
the men he saw with the dacoity till 
some time later, the same may be said 
of all the Avitnesses avIio speak of seeing 
tlie gang on its way to or from Beltara. 
None of them connected the men they 
saw Avitli the dacoity for a long time 
after, but Avhen their recollection aa'us 
aAvakened by later information they 

Avere able to saA* Avith certaintA' that on 

• % 

a certain day of the Aveek just about that 
time they saAv tliese people together. 

Dilesar Koslita (P. W. No. 25) speaks 
of tlie same incident as Lalji, and he 
says it aa'hs on a Friday in the second 
half of Asarli. His evidence is reject¬ 
ed because he may have been speak¬ 
ing of either the 20th or 27th of July. 
But Lalji’s evidence piits it beyond 
douljt that he is speaking of the 20th; 
Phulsai and Dhelau and Baiju Avere 
not seen in company AA'ith ^Musalmans 
on a Friday on the road betAveeii 
Bilaspur and Beltara more than once 
during the month of .LsytW? or probab¬ 
ly during the year 1923. Of the Avitness 
Marjat Chamar (P. W. No. 26) the learned 
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Judge holds that liis “testimony is 
of no avail for he states he denied all 
kiaowledge of this when he was lirst 
questioned Init that when G, I. stated 
to him about accused Dhelau's admis¬ 
sion of having met the witness, he 
also nodded assent to it.” Marjat is 
another witness who, when he was first 
qiiestioned naturally did not connect 
hk casual meeting some time before 
with Dhelau in the company of a 
number of strangers with the dacoity. 
But when the connection was pointed 
out to him he would naturally be 
“awakened to recollection” and the re¬ 
collection Avould be quite honest and 
correct. As, however, Marjat says that he 
recognised none of the gang but Dhelau 
who told him Phulsai Avas Avith them 
and had just gone to the village, his 
deposition is of little consequence ex¬ 
cept as corroboration of the general 
story of the journey to and from 
Bilaspur. 

Ghassu's participation in the crime 
is proved then by the evidence of 
Suleman (P. W. No. 5), Lalji Brahmin 
(P. W. No. 23), Dilesar Koshta 
(P. W. No, 25) and Piyare Bhat 
(P. W. No. 28), in addition to that of 
the approver Baiju and the confessions 
of the two Chamar co-accused. There 
the deposition of Raghimath Sahai (P. 
W. No. 15) to Avhom he paid an old 
debt of thirty rupees all in small change 
a feAv days after the dacoity. It also 
appears from the statement of JaAvahir 
Lai Sonar (P. W. No. 40) that Ghassu 
AA^as at that time in possession of more 
gold than he might be expected to have, 
but that fact cannot be regarded as more 
than general corroboration of the more 
direct evidence of his guilt. It is, how- 
cA'er, proved by the evidence of Nabidad 
Khan (P. W. No. 31), Jhadu Mehra (P. 
W. No. 33), Abdul Rahman fP. W. No. 
32), and Azim Ali (P. W. No. 34) that 
betAA’^een the dacoity and his arrest Ghassu 
Avas in possession of much more opium 
than is permissible and Avas selling it. 
In the circumstances opium is as certain¬ 
ly a part of the stolen property as any 
of the personal ornaments that have been 
identified. 

There is also corroboration of the 


allegation of Ghassu’s connection Avith 
the crime in the statement of Slier Ali 
(P. . No. 14), Avhich proves that Ghassu 

sent his son and the Avitness to summon 
Phulsai from Semartal for a conference 
of some sort; Phulsai was uiidoul)tedly 
one of the dacoits, and he and Gluissii 
luiA^e nothing else in common. Tlie evi¬ 
dence of Sukru Panka (P. W. No. 24), 
further proves that shortly before tlie. 
dacoity there were people in Ghassu’s 
house Avith at least one “gun” of the 
sort that is proved to have been used at 
the dacoity by the tA\'o discharged cart¬ 
ridges picked up afterAvards. 

Against Rajab there is the evidence 
of the approver Baiju and the confes¬ 
sions of the tAA'o co-accused Phulsai and 
Dhelau, and the depositions of Suleman 
(P. W. No. 5), Dilesar Koshta (P. AV. 
No. 25), Piyare Bhat (P. W. No. 28) and 
Khasru Teli^ (P. W. No. 29). Malen 
Mehra (P. AV. No. ?) also proves that 
Qadir Khan Avas at Rajah’s house a day 
ortAvo before the dacoity; Qadir Khan is 
proved, as Avill be shoAAui later, to have 
l3een one of the dacoits and that fact is, 
tlierefore, also CAudence against Rajab. 

As against Qadir Khan the depo¬ 
sition of the approver Baiju cannot be 
used, as it Avas not recorded in his pre¬ 
sence. But in addition to the confessions 
of Phulsai and Dhelau, Avho Avere tried 
jointly AA'ith him, there is ipiite enough 
evidence to establish his guilt. Property 
clearly proved to be part of the luoperty 
stolen in the dacoity Avas found in liis 
possession Avhen he Avas arrested at 
CaAvnpur. He first of all declared that 
this AA'as liis OAvn, but he has uoav fallen 
back on a futile denial of its having been 
found in his house at all. There is also 
the statement of Rambharos Kalar (P. AV. 
No. 2) the complainant, Avhiclihas already 
been sIioaa'u to be quite reliable, and 
that of Suleman (P. AV. No. 5) Avhich aa'us 
accepted as true in the Sessions Court, 
as it undoubtedly is. It is beyond ques¬ 
tion that the guilt of all the five accused 
Avho haA'e been coiiA'icted is established, 
and all their appeals Avill be dismissed. 

The Local Government has applied 
for an enhancement of the sentence 
passed on each accused, and it is con- 
A'enient to discuss the matter in this 
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jucl^meut. Tlie facts art' those. A 
of eight (laooits raided the luaise ;uid 
removed property worth less than ilii 
rupees short of Rs. 5.000. Oneoftliem 
carried a pistol, with which he liied tw<» 
shoots to frighten tlie i.)eo])le of the 
house; he also threatened to shoot with 
it, holding it in his hand. All the others 
knew he had the pistol and joined in 
the threats, and those others were also 
all armed witli sticks, some of which 
were used on tlie peoj^le of the house. 
Each of^ them was charged in addition 
;n the bessious Court with being armed 
with a deadly weapon while attemptijlg 
to commit dacoity (section 398, Indian 
Penal Code). 


Section 398 has certainly no np 
plication to the case; the dacoity wa; 
committed, not merely attempted, anr 
any weapon in the hands of any of the 
dacoits was used, not merely curried 
if onl\ by being shown or lirandishe* 
even without verbal tJireats of using it 
ft is proved that all the dacoits ha( 
sticks and iu a countiy where many, i: 
not most, murders are c'ommitted witl 
such sticks it can hardl\' l^e suggestet 
Uiat they are not “deadly weapons.' 
Every one of tlie dacoits was, therefore 
guilty of an offence punishable unde 
section 397 with imprisonment for no 
less than seven years, wliether he u.^^er 
a pistol or merely a stiek. 

They must be held all eqiiali: 
punishable under that section from an 
other point of vieAv. With all respect 
am unable to accept the implied thouil 
unexpressed view taken by Drake-Brock 
rnan, J. C., in Hvipcvor v. 'Shura Ahir (1 
Uiat tlie words of section 397 of tlie Pena 
Code exclude the operation of the luo 
visions of section 114 of tlie same Code 
or even of section 34. The matter 
however, of academic interest onlv as i 
IS shown by the result to have been ii 
the case mentioned. If a man takes ai 
active part in a dacoity in which anothe 
uses a deadly weapon as a part of tlr 
common plan of operations, he certaiuh 
ought not to get any less punishment thai 

actually uses the weapoi 
^^hethe^ he can legally get it or not 


' b 16 C. P. L. R. 97 


The circumstances of this crime 
• dsu make the sentences most inadequate. 
'Fiic rdusalmaiis met in Bihispur 
t'T tile ])iui)use of committing a dacoity 
.'^oimnvliere and after enquiiy ascertained 
that tlie liouse of Rambharos in Beltara 
was suitable for the j^urpose. The whole 
alfaii- was planned with care and carried 
out with almost impudent daring, in that 
spirit of lawlessness and contempt for 
authority of whicli the prevalence de¬ 
mands a deterrent sentence. The pro¬ 
perty recovered was less than a tenth of 
tliat stolen, and the dacoits are still in 
posses.sioji of as much as is worth more 
than Rs. 4,500. The learned Judge's 
only staled reason for imposing the light 
■sentences he did was that “no serious act 
of violence” was ('onmiitted. The whole 
alYaii’Avas a series of the most serious 
po.'^sible acts of violence, and the learned 
Judge was probably referring to the fact 
that no serious hurt was inflicted on any 
body. That was due to the absence of 
lesistance, and cannot be counted for 
righteousness to the dacoits, who went 
there fully prepared to commit murder 
if necessary and threatend to commit 
it. 

The two Chamar accused were 
merely tools in the hands of the Musal- 
mans. Tliey were ill paid and have 
given up practically all of the veiy small 
slian* in the bootv that was cfiveji to 

• * V _7 

them. For these reasons I consider that 
tlie sentence of three years’ rigorous 
imprisonment passed on each of them, 
though insutficient, is not inadequate to 
such a degree as would justify enhance¬ 
ment. The case of tlie Musalmans is, 
liowever, very difl'erent. A veiy small 
amount of pro])erty was recovered from 
(^atlir Kb.aii, but it is clear that each of 
tlieni has still just about fifteen hundred 
rupees’ woith of the st<^len property 
hidden away somewhere. The least 
punishment that could have been inflict¬ 
ed on them under section 397, under 
wliich they ought to have been convict¬ 
ed. 

For these reasons the sentence f 

consider the least that is adequate for 

each of three Musalman accused is one 

of rigorous imprisonment for eight years, 

which ^vilI include solitary confinement 

% 
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for three months, and a fine of lifteeu 
hundred rupees, with fiirtlier rigorous 
impi'isonmeut for two yeai's in default of 
payment of the fine. The sentences of 
Shekh Ghassu, Rajab Khan and Qadir 
Khan will be enhanced accordingly, and 
it will also be ordered that so much of 
the fine as is recovered will be paid as 
-Compensation to Rambharos Kalar. 

G. R. D. Sentence^: cnluniccil. 


MADRAS HIGH COURT, 

Criminal Revision Case No. 959 of 192;b 
(Case Referred No. 130 of 1923). 

March 4, 1924. 

Present:-~Mi\ eJustice Veiikatasubba Rao. 
S. B. VARADARAJALU—Arci’SEi) 

VCVSllfi 

EMPEROR— Opposite Party. 

Whippinj Act (IV of Wrjf s. .»’ -n*:' 

'fni'ininj of- Sen*enc.^ of impriis:tnm€ot or line, if 
can. oe a'lici to whippinj. 

Th3 word "paaishnipal.” in sectiem of llio 
Whipping Act means “the total of punishments 
awardible.” In lieu of punishing an olTender with 
imprisonment and fi.ie, the Court may punish him 
with, whipping but it cannot sentence him to 
wlupping and also impose a fine. 

Que^n-iCmpress v. Dagadu, 16 B. 357; 8 Ind. Dec. 
(x. s.) 716, followed. 

Case referred for the orders of the 
High Court, under section 438 of the 
Criminal Procedure Code, by the Sessions 
Judge, North Arcot, in his letter, dated 
the 14th December 1923. 

'Mr. P. G. Ki'ishna Aiyar, for the 
Accused. 

The Public Prosecutor, for the Crown. 
ORD.ER.—The word “punishment" in 
section 3 of the Whipping Act, has been 
. interpreted as the “total of punishments 
awardable" by the learned Judges who 
decided Queen-Empress v. Dagadu (1). In 
lieu of punishing the offender by sen¬ 
tencing him to imprisonment and im¬ 
posing on him a fine, the Court may 
punish him with whipping. The portion 
.. of the- sentence, imposing the'fine, must, 
therefore, be set aside. I accordingly do 
■ so and direct that the fine be refunded. 

V. N. V. Sentence.partly set aside. 

B. 35r; 8 lad. Dec. g.) 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

i\IlSCELI,ANEOL’S APPLICATION’ No. 365 

OF 1924. 

August 1(), 1921. 

Present:-^Mv. Wazir Hasan, A. J. (’. 

Mu. ABDUL AZIZ— Complainant - 

Applicant 

versus 

GANESH PRASAD and another — 
Acci’sed—Opposite Party. 

(Vnniua/ ProcetUtre Code {Act V' of ISOS), s. oJil 
- -1 raii.sfer - Magiatrate, croifn-cxainin ing ivitnesncH 
and disallowing gucstions of complainant — Reason¬ 
able apprehensin)i. of not fcceiving justice. 

A Magistrate slumld not cross-examine freMpient- 
ly the jirosecution witnesses, nor should ho di.s- 
allow as irrelevant the questions which the com¬ 
plainant may wish to put to defence witne^sseS with 
a view to show their partiality. However, even 
if he nets in .sucli a manner, it cannot be held that 
his conduct give.s ri.se to a reasonable api>re- 
hen.sion in the mind of tlie complainant that his 
<‘asa will not receive a fair trial at the hands of the 
Magistrate. 

Application under section 526. Crimi¬ 
nal Procedure Code for transfer of a 
case under sections 435 and 457, Indian 
Penal Code, from the District of Sultan- 
]>ur to some other district. 

My. Hyder Husain, for the Applicant. 

Mr, S. N. Roy, for the Opposite Party. 

The Government Pleader, for the 
Crown. 

ORDER. —This is an application for 
transfer of a ca.se pending in the Court 
of a First Class Magistrate at Sultanpur 
under section 526 of the Code of Criminal 
Procedure. I have heard arguments at 
great length -with respect to every ground 
of the application and have also read 
the exhaustive explanation furnished by 
the District Magistrate of Sultanpur. 
There is no doubt that proceedings reveal 
some lapses of procedure on the part 
of learned Deputy Magistrate. I am un¬ 
hesitatingly of opinion that the learned 
Magistrate should not have taken upon 
himself the task of frequently cross- 
examining the prosecution witnesses nor 
was he right in disallowing certain 
questions on the ground that they -were 
.iiTele\Tint, which the complainant wanted 
to put to the defence witness, Babu 
Ganpat Saliai. I purposely refrain from 
incorporating the nature of those ques¬ 
tions in mj" order but this much I can 
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Ray tliat the tendency of the questions 
which the applicant wanted to put to 
that witness Avas to show that tlie witness 
Avas not impartial. On the AAdiole, Iioav- 
ever, I am not prepared to hold that the 
learned [Magistrate acted in such a 
manner as to giA’e rise to a reasonable 
ai^prehcnsion in the mind of the appli¬ 
cant that his case aviII not receiA’e a lair 
trial at the hands of the [Magistrate, in 
AA'hose Court it is iieiiding. I feel cou- 
A'inced that the learned Magistrate is 
quite capable of doing complete justice 
and that he has not in any manner 
developed any bias against the complain¬ 
ant. The application is, therefore, dis¬ 
missed. 




-Ipp /ication dismissed. 


PATNA HIGH COURT. 

(.'lilMlNAI. Rkvisiox Xo. 131 OF 11)24. 

March 24, 1924, 

Present: —Mr. Justice Adami and 
Justice Sir John B\icknill, Kt. 
BHOLA SIXGH— Petitioner 


I'ersHs 

EMPEROR— Opposite Party. 

Criminal Procedin'c Code (Act V of 1S9S), ft. 

■—Appellate Cont't, powers of - Alteration of sentence 
atnounling to enhancemetit. 

The Trial Court sentenced the accused to rigorous 
imi)risonmcnl for two inontlis and a tine of Rs. 50 or 
in default one month's rigorous imprisonment. On 
appeal the District Magistrate changed the sen¬ 
tence to one of one month’s rigorous imprisonment 
and a line of Hs. 200 or in default to two months' 
rigorous imprisonment. On an application for 
revision: 


Held, that the sentence awarded by the Distri 
Magistrate amounted to an enhancement of t' 
sentence passed by the Trial Court and could n 
be allowed to stand. 

King-Emperor w Sagwa,'23A. 497; A. AV, 
(1901) 176, followed. 

Criminal revision from a decision < 
Ihe District Magistrate, Shahaha. 
dated the 12th February 1924. 

Messrs. Tribhitun jSnth Sohcti/ an 
Janak Kishorc, for the Petitioner. 

JUDGMENT.—Tlie only poii 
urged before u.s in this application 
that the change made in the sentence b 
the learued Djstmt .Magistrate is not i 


BALARAM KUNDU l\ EMPEROR. 

accordance Avitli laAv. The petitioner 
AA'as com’icted under section 429, Penal 
Code, by the Deputy Magistrate of 
Sasaram and sentenced to rigorous 
imprisonment for Iaa'o months and to a 
tine of Rs. 50 or in default one month’s 
rigorous imprisonment. On appeal the 
learned District Magistrate has changed 
the sentence to one of one month’s 
rigorous imprisonment and a fine of 
Rs. 200 or in default to tAA'o months' 
rigorous imprisonment. On the authority 
of the case of King-PJmptror v. Sagiva 
(1) this latter sentence amounts to an 
enhancement of the sentence passed by 
the Trial Court, for supposing the fine is 
not paid the petitioner Avould have to 
undergo three months’ rigorous im¬ 
prisonment and still be liable to the 
fine. To regularise this sentence the 
imprisonment in default of payment of 
fine of Rs. 200 Avill be reduced to rigorous 
imprisonment for one month in default. 

K. s. D. Sentence reduced. 

(1'23 A. 197; A. W. X. (1901; D6, 


CALCUTTA HIGH COURT. 

Cki.minal Revision Case No. 983 of 

1923. 

April 3, 1924. 

Present: —Mr. Justice Greaves and 

Mr. Justice DuA^al. 

BALARAM KUNDU— Petitioner 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. Jt ’)7 ~ House 
trespass with intent to commit adultery — Husband's 
consent or conn trance, proof of — Charge, frame of 
— Defect in form —Prejudice to accused—Defect, 
whether cured—Criminal Procedure Code (Act V of 
ISOS), s. oJ7. 

The Court has got to be satisfied before con¬ 
victing a person of an olfence under section 457 
i>f the Penal (^ode, when the offence charged 
of house trespass with intent to commit adultery, 
that there, was no consent or connivance by 
the husband. 

A charge stating that the accused did a 
particular act in order to commit a certain offence 
“or any other offence punishable with imprison¬ 
ment" is improper as the accused should kuo'V 

the offence TrilU'Avhich he is charged. 
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hen however the accused does not suffer 
any prejudice the defect in the form of the 
charge is oumble by the provisions of scc- 
uon 0^4 of the Criminal Procedure Code. 

Mr. and Babit Panna/ai Chat- 

terjee, for the Petitioner. 

Mr. khandkar, for the Crown. 
JUDGMENT.—This is an open 
Kule which was granted at the instance 
of the accused who had been convicted 
offence under section 457 of the 
Indian Penal Code. Two points Avere 
urged before us on behalf of the peti¬ 
tioner. First, it is said that the con¬ 
viction cannot stand having regard to 
the frame of tlie charge. The charge 
■was in this form. That the accused 
on. a certain date “committed house 
breaking by night by entering into the 
hut of Puma Pal through a v’indow 
and quitting the same through the 
eastern door between the hours of 
sunset and sun-rise in order to the 
committing of adultery with Puma 
Pal's wife or any other offence punish¬ 
able with imprisonment”.and it 

is stated that having regard to these 
words “or any other offence punishable 
with imprisonment" the charge is vague 
and bad and that the accused has been 
prejudiced thereby. There is no doubt 
that the charge in this form “or any 
other offence punishable with imprison¬ 
ment” is an improper form in which 
to frame a charge for it is elementary 
that the accused should know the 
specific offence with which he is charged. 
But he was charged with a specific 
offence of house breaking by night in 
order to commit adultery with Puma 
Pal's wife and no other evidence was 
laid by the prosecution except with 
regard to this charge. I'^nder the cir¬ 
cumstances, therefore, we think that 
the defect in the charge is cured by 
the provisions of section 537 of the 
Code of Criminal Procedure. The first 
point, therefore, fails. 

Secondly, it is urged that the con¬ 
viction cannot stand because there is 
no evidence that the ladv's husband 
did not consent to or connive at the 
act and it is said that having regard 
to the provisions of section 497 of the 

Indian l^epal Code, no conviction under 


section 457 can follow unless tliere is 
evidence that tJie husband did not con¬ 
sent or connive if the charge under 
section 457 is one of liouse trespass 
with intent to commit adulteiy. As 
against this it is urged tliat the real 
offence under section 457 is the committ¬ 
ing of lurking house trespass but. 
liaving regard to the provisions of 
section 441 of the Indian Penal Code 
we think this is not so. Accordingly, 
it seems to us, that tlie Court has 
got to be satisfied before convicting a 
person of an offence under section 457 
when the offence charged is of house 

trespass with intent to commit adultery 
that there is no consent or connivance 
by the husband. The liusband was 
not in this case the complainant as he 
was absent at the time of the commis¬ 
sion of the alleged offence and the 
actual complaint was lodged by a con¬ 
stable to whom the complaint liad been 
made. The husband, however, was 
examined in the course of the trial as 
a Court witness and he answered one 
question put to him by the Court in 
these terms; “I want redress for the 
wrong done to me and to my wife:” 
Moreover, it does appear that the entry 
of the accused into the liouse was u 
forcible entry and not tlirough a open 
door or window as was suggested by 
the defence. In the circumstances, we 
think that there is evidence on the 
record that the husband did not con¬ 
sent or connive at the attempt of the 
accused to commit adultery on his 
wife. We do not think that it is neces¬ 
sary that the husband should have been 
specifically asked whether he actually 
consented or connived at the accused's 
attempt to commit adultery if there is 
otherwise evidence on the record that 
there is no such consent or connivance. 

In the circumstances, the Rule is 
discharged. 

The petitioner must surrender to his 
bail-bond and serve out the rest of the 
sentence. 

K. s. D, 7?idc discharged. 
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BOMBAY HIGH COURT. 

C’KiMtNAL Appeal Xd. 286 of 1923. 

January 23, 1924. 

Sir Xormau MacleoJ. Kt., 
Oliief Justice, and Justice Sir 
Lallubliai Shah, Kt 
TYABALLI ML’LLA LUKMAXJI — 

Accused—Appellant 

/'C t( s 

hiMPEROK —Respondent. 

Hvmhaij District Municipal Act (III of 1001) 
(12), Oti- Bpc-law.-i of Kurla Municipaliti/-' 
^Bye-laiv 122, meaning of- Street, dciiniliun of— 
Oprn space between buildings, whether'street 

While the owner of a lar^e area of bnildin" 
land IS erecUng buildings thereon, the open 
.sj>aee.s lietween the buildings cannot he con- 
sulercd as streets withiii tin- meaning of sec¬ 
tion :i 12 ...f tlif H.>mliay District .Miini^-ipil 
Aid. until tlie liuildings are Hnished as the 

owner Ims a ri-ht to ,„vvenl all other persons 
from n.sing his private land. 

^ Byo-lary l.-ii of tl.e l!ye-lnw„ „f the Kn.la 
Alunicipalit\ means that no point of a buildiii" 
must be at u groat?r h?ighl from the ‘'•round 
than the distance from the farther ed<^e of the 
street on which the building abuts, to the end 
of the vertical hue drawn from that point at the 

top of the building. ^ 

C liniilud iijipcal titi'aiiist tlic coiivictitin 
by the City Magistrate, Handra. 

•y/- ^ for the Appellanl. 

Mr. R. W . Dosnt^ iVu* the (Yown. 

JUDGMENT.— We think this Rule 

must be made absolute. The accused 
ivas sentenced to pay a line of R.s 50 foi 
contravening the Bye-hnv Xo. 132 of the 
Kurla Municipality, read witl. .section 
06 of the Bombay District Municipal 

^ PJ'osecutiou to prove 

that the buildins? contravened the hve- 

law rhe accused had given notice o; 
.-u hat. he intended to huild. and the 
Municipality did not answer the reiaiesi 

avithm a iiionth, so the accused was en 

titled to build, provided lie did not con 
travene the provisions of the Act or am 
bye-law then in force. The complainan 
contended that Bye-law Xo. 132 had no 
been comp led with, and if the open spac. 
between block A, on the plan, and 1 
block 0 ])posite it, is a street, then 
must he admitted that the hve-laii 
been contravened. But it was for 
prosecution to shoiv that that space wt 
street. Ihe Magistrate says “the defen 
has not shown that the occupier of 
building has a right at all hiurs to 


Vent all other persons from using it or 
]>art of it as aforesaid.” 

W e must assume that the buildings 
liad not i;cen rcmpleted at the time that 
the charge uas laid, and so the mvner 
of tlie premises vould still be considered 
as the occujder of the . lnuilding which 
wasl eing erected, and it would be in his 
power to prevent all persons from using 
the &])ace l>etweeji the Tuiildings until 
they were let out to tenants. The result 
must be that while the owner of a large 
aiea of building land is erecting buili- 
ings thereon, the open spaces between 
the buildings cannot . possibly be con¬ 
sidered as streets until tlie biiihlings are 
linislieil, as clearly the owner has a right 
t<> prevent all othei' peivons frtun using 
his private laml. It was, therefore, open 
for the Municipality ti» leiuse permission 
under section 96 of the Act within the 
lime allowed. Otherwise the owner was 
entitled to go on with the building and 
it cannot be said that any of the ojicn 
spaces on his private property which 
were not built upon weie streets within 
the meaning of tlie dehnition of street 
in section 3 (12) (d the Bom hay District 
Municipal Act. Tliat being the state of' 
the evidence in this case, it seems there 
IS no evidence that this vacant space 
was a street, and, therefore, Jio bye-law 
lias been contravened. 

AVe may also mention that we do not 
think that the construction placed bv the 
Magistrate on Bye-law Xo. 132 is coirect. 
It (dearly means that no point of the 
building must be at a greater height 
from the ground tJian the distance from 
the farther edge of the street, on w'hicli 
the building abuts, to tlie end of the 
vertical line drawn from tliat point at 
the top of the building. The Rule is 
made absolute, the conviction and sen¬ 
tence set aside and the fine, if paid, to 
be refunded. 

Rule made absolute. 
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OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

•Criminal Application No. 94 of 1924. 

July 21, 1924. 

Pyrsent: —Mr. Pnllan, A. J, C. 
OHHEDA KHAN— Accused—Applicant 

reysHS 

EMPEROR through'HARIHAR ^ 
DAT— Complainant—Opposite 

Party. 

Criminal Procedure Code ('-Icf V of 1S9S), ss. 209, 
263^ IiS6—Inquiry preliminary to commitment - 
Accused, when to be committed — Magistrate, duty 
of — Order discharging accused, reasoJts for — 
Sessions Judge, powers of, 

A Magistrate is not compelled to commit to 
Sessions any case in which he considers that con¬ 
viction is impossible, [p. 53, col. 2.] 

Dkaram Suigh v. Joti Prasad, 28 Ind. Cas. 1005; 

37 A. 355; 13 A. L. J. 407; 16 Cr. L. J. 429, Fatfa 

V. Fattu, 26 A. 564; A. W. N. (1904) 125; 1 A. L. J. 
292; 1 Cr. L. J. 510, Lachman v. Juala, 5 A. 161; A. 

W. N, (1882) 223; 3 Ind. Dec. (n. s.) 169, In re Bai 
Parrati, 8 Ind. Cas. 631; 35 H. 163; 12 Bom. L. R. 
923; 11 Cr.'L. J. 692, referred to. 

A Magistrate must however exercise a proper 
discretion in ordering the discharge of any 
person charged with an offence triable only by a 
Court of Session. It is not enough for the 
Magistrate merely to doubt some portions of 
the prosecution evidence. He must be satisfied 
that the prosecution will fail and rightly fail in 

the Sessions Court, [p, 54, col. 1.1 , . 

The report made to the Police of a dacoity 
mentioned, among others, one C but the senior 
investigating officer dropped proceedings against 
C and certain other parsons were committid to 
S^sions and convicted. On appeal the Judicial 
Commissioner passed an order directing that the 
charge against C be enquired into and dealt 
with according to law. The Magistrate who held 
the enquiry, after recording the prosecution evi¬ 
dence. discharged G, but the Sessions Judge set 
aside the order of discharge and committed o to 
. Sessions. G filed a petition of revision : 

field, that in the face of the Judicial Com¬ 
missioner's order directing that the accused 
should be put on his trial, the Magistrate was 
ill-advised in refusing to commit the accused to 
Sessions, and that it was a case in which a d^nite 
pronouncement should be given by the 
empowered to try the offence with which the 

accused was charged, [p. 54, cols. 1 & 2.] 

Revision application under sections 
435 and 439. Criminal Procedure Code, 
against an order of the Additional 
Sessions Judge, Bahraich, dated the 2/th 
June 1924, committing the applicant to 
the Sessions in reversal of an order of the 
Magistrate, First Class, Bahraich. dated 

the 4th March 19?4, 


Mr, Muhamv^d. Baiiz, for the Apgli-. * 
cant. • - 

ORDER. —This is an application in 
revision of an order passed by the 
Additional Sessions Judge of Gonda 
setting aside the order of a Magistrate of 
the First Class discharging Chheda Khan 
applicant, and committing the said 
Chlieda Khan to Sessions on a charge 
under section 395, Indian Penal Code; 
There is no question that the learned 
Additional Sessions Judge was act^hg 
within his powers in ordering the com¬ 
mitment of the applicant and there is no 
illegality in his order. The case presents 
some peculiar features which it is advis¬ 
able to narrate in detail.. A dacoity was 
committed in the house of Harihar Dat 
in January 1924 in the absence of the 
owner. A report was made at the Police 
station naming among others Chheda 
Khan. The Police Officers who investi¬ 
gated the case held different opinions 
as to the offence committed and the 
persons who sliould bo charged. As the 
result of the orders of- the Circle 
Inspector who wtis the senior investigat¬ 
ing officer, proceedings against Chlieda 
Khan were dropped. Ultimately, how¬ 
ever, certain other peisons were com¬ 
mitted to Sessions on a charge of 
dacoity and four were convicted. Eotli 
the Sessions Judge and the learnetl 
Judicinl Comniissi(qier on appeal criticiz¬ 
ed the Police investigation ami tlie 
Judicial Commissioner passed an orderto 
the following effect : 

“In view of the evidence adduced in 
this case it is desirable that the pro¬ 
secution of (Chheda should have been 
proceeded with and his guilt or other¬ 
wise determined by a competent Court. 
The charge against Chheda will be 

be inquired into.and dealt with 

according to law.” 

The Magistrate, to whom the inquiry 
was entrusted, recorded the prosecution 
evidence and also that of the Circle 
Inspector and discliarged the accused. 
It is well-established that a Magistrate 
is not compelled to commit to Sessions 
any case in which he considers that a con¬ 
viction is impossible. I need only refer 
to the case repbrted in Dharam Singh 
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■V Joti Pra~sad a -. In that case, however, 
»he Magistrate not only disbelieved the 
••viheiice for tlie I'rosecution but he als,, 
reeonlcil evidein-e for the defence whicli, 
m Jus opinion, rendered a commitment 
to Session* improper. The judgment 
in that case followed an earlier ruling 

'2iand is on all fours 
with the still earlier ruling reported as 

that of 

the Boinbay High Court reported as I» 
re Bai Parvati (4j. A Magistrate, how¬ 
ever, must exerei.se a proper di.scretion 
m oidenng the di.seharge of anv person 
n " t'ffence triable onlv bv 

for the Magistrate merely to doubt some 
poition.s of the prosecution evidence 
He mus he satisfied that the proseeu: 

Ivi •"'M'’* rightly fail in the 

sessions Court. I,, the pre.sent ease a 

peiu.sal of the ilagistrate's order does 

not show that lie had anv eonvineiii" 

reasons for diseharging the'aeeused ife 

did not hear the defenee evidence and 

the discrepaneies which he noticed 

in the statements of the prosecution 

witnesse.s are not such as No render 

a conviction impo.ssible or even unlikell 
Phe mere fact that the complainant s 

doubtful argument. The complain-iN 
himself admits the fact and argues tliat 
on account of this enmitv the acci td 
organised a daeoity at his house I 
IS apparent from the last pag^of the 

?pp®S,ecf not t„l 

referf In It "'hich he 

addition to the faJ^tliN'U,e'Ml^Hate's 

judicial authoritv inOndh 
rh be put on his 

trate was ill-a.Ivi.sed in rebisiiN to 

commit the aecu.sed to Ses.sions This 




tlf)24 


' 1) 28 Ind. Cas 
10 Or. L. J. 12*). 

t2j 20 A. 5G1; A. 

1 Cr. L. J, 510. 

<1SS2; 223; .1 mu. Dec 
ai'cr.®lNj.-6?2'' ^ L- K. 923; 


KW.-); .-it .\. .'ioi; m A, L. .J. |S)7 

"■■X. (1901) 12o; 1 A. L.J. 292 


is obviously a case in tvhich a definite 
pronouncement should be given bv the 
Court empowered to try the'offence'with 
which the accused is charged. I, there¬ 
fore, decline to interfere with the order 
passed hy the learned Sessions Judge 
and dismiss the application. 

Application dismisbcd. 


ALLAHABAD HIGH COURT. 

Nki.mixal Appe.al Xo. 375 of 1924. 

,, 25. 1924. 

Pocil Henry Wal.^h, Actof. 
i* M \ und Mr. Justice Kyves. ' 

JAX AND OTlIKIiS—Ac'('rSKl» — 

Appfli.axts 

rcr.sus 

Pp I —Re.spoxdent. 

7 ?aoyJ r C(mvictio7i taider s. Proof, 

on ri/ln'n^ used," mea7ting of~Attack 

in pho f-j»aniars —Child deserted htf Chamars 

•»t chdd setting hre to chau^al Death 

^ecessajy. in order to convict 
tint i Penal Cede, to prove 

paYio whicdi the accused destroyed 

in ti of the three classes mcnticned 

in the section and the words ‘'crdinarilv used’* 
lo not moan that other buildings are from tiire 
o time used for purposes such as those stated 

that that particular 

building IS Itself used. [p. 55, col. 2.1 ^ 

*104 convicted under scclior.s 

^'■aving made rn 
attack on the C/mmar.? of the village, resulting in 

‘^haupal, and the 
hpintr ^ 1^^/*^1 ^^‘C*^cin. It appeared that cn 

fled from the spot 
the chaupal. There was 
eiipc that the p/?rn/pa/ wa.s ordinarily used 
4.S a human divolling v.v for one of the ' ether 

Nor did th!c 

Ih^ "as inside when 

they set lire to it : 

»iitier the ciivumstunces no olToncc 

b?pn Yc^rV-^f! ’^^^^ction J;j6, Penal Code, had 
been established, [p. 50, col. l.j 

Criminal appeal from an order of the 

Sessions Judge, Biidaun, dated the 11th 

April 1924, 
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^r. G. W . Dillon, for l.lie Appellants. 

The Assistant Government Advocate, 
for the Crown. 

„ JUDGMENT. 

Walsh, Actg.C.J. —This isan appeal 
against a conviction of eight people for 
li varietA' of offences which may be com¬ 
pendiously described as nn nnjustifiable 
and lawless attack f^nforccd upon some 
low caste inhabitants of the village over 
a grievance, or a fancied grievance, re¬ 
sulting in serious injury, including the 
fracture of an arm to two men, the un¬ 
fortunate death of a little child who was 
deserted by the Chamars who fled from 
the spot, the destruction of a chniipal of 
small value, but which no doid^t cost 
money to these Chamartt, and a general 
riot. It is probably idle to protest against 
the multiplication of the sections which 
the lower Courts persist in making in 
order to cover every conceivable offence 
that the facts may possibly establish in 
the course of a trial. It is not as a rule a 
convenient practice and this is a good 
example ofthe serious consequences which 
may arise from surplusage. With all res¬ 
pect to the learned Judge who tried tliis 
case, he has overlooked certain legal difficml- 
ties. How this child got into the chaiipal 
no one knows precisely. It is not alleged 
that the accused knew that the child 
was inside; it would be difficult, and 
even wrong, to assume against them that 
they knew, or ought to have known, that 
it was likely to get inside. The natural 
conduct of a father, or anyone else at a 
disturbance of this kind, with a child in 
his arms, is not to leaA’e it behind, and 
the natural conduct of a child is n(.>f to 
slip fi’om a comfortable seat in the arms 
of a man on to tlie ground, and it is 
impossible to resist the conclusion that 
this child was deliberately left behind 
when its life might have been saved l)y 
the man who had the charge of it. But 
none of this speculation can be fairly 
brought within a measurable distance of 
the inference that the accused persons 
were likely to know that the child was 
within the zone of danger. If on the 
other hand, as my brother pointed out in 
argument, it were proved against tliem 
that they knew that the child was there 
at the time they set fire to this inflamm¬ 


able erection, it is not a case under sec¬ 
tion 304 ; it would be a case under section 
302, and the only fair inference to draw 
as regards the conviction under section 
304 is, that the Judge did not have the 
ease presented to him in such a way ns t.> 
give him an opportunity of working it out. 
It is unreasonable to drag in section 30i 
whieh has no application, and in that 
respect the appeal must be allowed and 
the convictions quashed. Much the same, 
must be said about 43(). Here agaiji the 
mistake the Judge has made is j^robably 
due to the multiplicity of offences and to 
his failure really to study the section in 
the light of the facts witli which he had 
to deal. Whatever the reason of the 
Legislature may have been the fact 
remains that the section is narrowly con¬ 
fined to the destruction of any building; 
(the word “any” in that sense meaning, 
a certain building, or a particular build¬ 
ing) Avhich is ordinarily used as a place 
of ^vorshil\ as a human dwelling, or as a 
for ihc custody of propeuty. It is 
a)>solutely necessary, in order to convict 
an acfuisecl undei* lliis section, to i)jove 
that the building whicli lie dt'stroyed 
came within one of those classes, and the 
words “ordinarily used” do not mean that 
other liuildings are fi'om time to time 
used for such purposes, )>ut they mean that 
that particular building is itself used. 
Of coarse, if there were evidence tliat 
this cJiaupal had been used as a human 
dwelling, it would be brought Avithin the 
section, but in the absence of evidence 
of that kind, no offence under section 
436 is established, and it is really a start¬ 
ling thing to fmd two people sentenced 
to ten A cars* imprisonmenl undei- a 
section whicli lias no ajiplication what- 
eA'er to tlic offence charged. Looking 
through the sections wliich are germane 
to this matter, we come to the conclusion 
really that section 426, the mere commis¬ 
sion of mischief, happens to be the only 
one AA'hicli is applicable. It does not 
really matter, a.s the learned Judge has 
said that the worst part of this case is 
the laAvlessness the rioting and the injury 
done to the person, and in our opinion 
even if this c/iciqocMiad been ordinarih’ 
used so as to come AA'ithin section 436, 
a sentence of ten years’ imprisonmenl is 
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wholly disproportionate to any possible 
aspef't of the crime from a moral point of 
view, provided that that part of their 
misconduct, namely the setting of fire, 
is reasonably included in, and taken to 
aggravate, the general lawless conduct of 
which they liave been convicted under 
sections 117 and 325. We tliink. wetuight 
to differentiate between the degrees of 
guilt in this case. It is obvious that ^lul 
Chand and Khanjan were llie ring¬ 
leaders. Indeed they Avere tlie persons 
interested in the complaint against these 
Chamnrs. We tJiink the punishment 
ought t(.) be severe on the ground stated 
by the learned Judge, namely, the neces¬ 
sity for a deterrent punishment Avith a 
vieAv to putting a stop to this ty])e of 
laAvlessness. It need hardly be said that 
none of our observations on the legal 
aspects of the case ought to lie taken as 
in the least discounting tlie very serious 
risk of setting fire to any thatch or any 
building or erection in an Indian village 
wliere the climate is excessively dry. In 
a high wind terrible devastation and 
possible loss <^f life may folloAv. The 
resuU is that Ave agree Avi'th the learned 
Judge in taking the serious vieAv M'hich 
he did of the offence. We alloAv the aj)- 
peal and cpiash tlie c-onvictions under 
sections 304 and 436. We roufiim the 
convictions uiifler sections 147 and 325 
anti vaiy the sentences hy sentencing 
Khanjan and ^lul Ohand to five years’ 
rigorous imprisonment each iii tlie 
aggregate. It may be distributed in anv 
AA’uy they like betAveen the two sections. 
Probably the hiAvful would be Iavo years 
under section 147, and three yeais under 
section 325 to lam consecutively; but that 
is of no consecpience, they get five years 
each in the aggregate^ and the rest 
of them three years each in the ao-c^re 
gale. 

Ryves, J.—l agree in the proposed 
order. It seems to me that the char^^e 
under section 304 on the facts of the case 
IS quite impossible. To bring a case 
under section 304 it is necessar\"to auDlv 
section 209; “Whoever causes‘deatliVv 

doing an act Avith the intention of cans 
mg death, or Avith the intention of caus¬ 
ing such bodily injury as is likelv to 

cause death, or Avith the knoAvledge'that, 


he is likely by such act to cause death, 
commits the oftence of culpable homi¬ 
cide”. The offence of culpable homicide 
may be murder or culitable liomicide not 
amounting to murder. In this case the 
charge is not of murder, that is to say, 
tlie accused are not charged Avith having 
intended to cause the death of the child. 
Therefoje, the case against them must 
come under the second clause of that 
section, or the third clause. Did they 
Avlien tliey set fire to the chtnipal intend 
causing such bodily injury as was likely 
to cause death ? The ansAver on the 
finding must lie, no, because thej’ did 
not knoAv that tlie child Avas there and, 
therefore, they could not have intended 
to cause any bodily injun-to it. Lastly, 
they must have knoAvn that they Avere 
likely by such act to cause death, namely, 
that by setting fire to tliis chaupal they 
Avere likelA' to cause the death of the child 
or of .some otlier person. Oji tlie finding 
again, it seems impossible to hold that 
there Avas any likeliliood in their minds 
that setting fire to this chaupal Avculd 
do anything more than consume the 
materials Avitli Avhich it Avas built. A 
chaupal is not ordinarily a place of (hvell- 
ing, it may l)e used as such no doubt, but 
there is no eA'idence in this case that it Avas 
soused. Whe n tlie r.s ran out of the 

chaupal these accused could not possibly 
have any reason AA hatever to tln'nk that 
they had left beliind a child insicle. It 
seems to me that the death of this unfor¬ 
tunate child Avas a ]uire accident, and the 
person really responsible for it was the 
father avIio left it behind Avhen he lan 
aAvay, I agree also that section 436, on 
the evidence in this case, is not appli¬ 
cable. 

N- H. .Appeal partly allounl. 
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SBTTI RANGAYYA V. SOMAPPA. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 693 of 1923. 
(Criminal Revision Petition No. 552 

of 1923.'! 

February 28, 1924. 

Present: —Mr. Justice Venkatasu]>ba Ran. 
SETTl RANGAYYA—A(^'usEn— 

Petitioner 

rers/Ls- 

SOMAPPA— CoMPL.\iNANT—R espondent. 

Per\al Code f'-AcI XLV of *•*■. 1,17, 4-'^ 

distinction between — Jurisdiction, absence o/- 
Objection by accused- Trial, whether vitiated ■ 
Second Class Magistrate, jurisdiction of. 

No Tribunal can properly clutcli jurisdiction 
by intantionally i^iorinj? facts of afjjrravntion 
which make tlis offence really cofynizable only 
by a hip^her Tribunal; and where the accused 
himself has objected to the jurisdiction, in the 
lower Courts, the High Court will interfere in 
revision and set aside the conviction. 

High Court Proceedings, Jdth October ISbi, 
No. 517, 2 Weir 21, followed. 

Section 417, Penal Code, deals with cheating 
generally; but section 420 deals with that aggravat¬ 
ed species of cheating which involves delivery of 
property or destructiem of valuable security. 

A Second Class Magistrate has no jurisdicUioii 
to try an offenc? nnd^r section 12(t, Penal Ct»de, 
though one under section 417 is triable by him. 


Petition, under section.s 135 and 439 of 
the. Code of Criminal Procedure, 1898, 
praying the High Ct^urt to revise the 
judgment, dated the 24th of July 1923, 
of the Court of the Sub-Divisional, First 
Class ^^lagistrate. Gooty, in Cj’iminal 
Appeal No. 31 of 1923, preferred against the 
judgment of the C'ourt of the Stationary 
Sub-Magistrate, Tadv>atri, in C. C. No. 122 
of 1923.^ 

Dr. S. Su'tnninti(l(in, for tlic Petitioner. 

The Public Prosecutor, for tlie Crown, 


ORDER.— The facts as set forth in 
the charge do undoubtedly constitute an 
offence under section 420, Indian Penal 
Code. Objection to jurisdiction was 
taken by' the accused on the ground 
that the offence, was not cognisable l>y a 
Second Class Magistrate and the objec¬ 
tion was again pressed in appeal. It 
was overruled, the reason given being 
that there is no. distinction between 
sections 417 and 420. This is of course 
clearly wrong. Section 415 defines 
cheating. It consists of two parts (1) 
fraudulently-or dishonestly inducing the 
peraon deceived to deliver aiy.ppoperty^ 


or to consent that any property shall 
be retained (2) intentionally inducing the 
person deceived to do or omit to do any¬ 
thing which he would not do or omit 
if he were not so deceived, if the act 

or omission causes or is likelv to cause 

> , « 

damage or harm to that person iu body, 
mind, reputation or property. 

Section 417 deals with cheating 
generally; but section 420 deals Avith that 
species of cheating which involves de¬ 
livery of property or destruction of valu¬ 
able security. Section 417 prescribes 
I>unishment for simple cheating and sec¬ 
tion 420 lays down the sentence for the 
aggravated form of the offence. An 
offen(*e under section 417 is trialde by a 
Magistrate of the Second Class whereas 
that under .section 420 is not so triable. 
The distinction was ignored by the lower 
Courts. In High Court Proceedings, 2f}th 
October IHSo, .Vo. JIT (1) the learned 
Judges ob.serve thus : “But the doetrine 
lliat no Trilumal can pn^perly clutch 
jurisdiction by intentionally ignoring 
facts of aggravation which make the 
{>ffence really cognizable only by a 
higher 'J'ribunal still holds good, and 
where tlie accused has himself objected 
to'the jurisdiction, it is po.ssible that 
the High Court would feel itself bound 
tohiterfere; tliat it is not then a mere 
matter of discretion even with the High 
Court whether the conviction .should he 
allowefl to stand." 

With respect I follow the decision 
and hohl that the Second (.Mass Magistrate 
had no jurisdiction to deal Avith the case. 

Apart from this, I must say that the 
accused has been unnecessarily harassed. 
If technically he was guilty of clieating, 
the punishment inflicted is out of all 
proportion to the offence. I cannot help 
remarking that the conductor the com¬ 
plainant, the Reddy, is open to grave re¬ 
proach. He dealt with public monies as 
if they were his own, kept back the com- 
2 )lainanCs brass vessel and indulged in 
vile abuse. 

The sentence and conviction are set 
aside and the order of compensation is 
also reversed. 

V. N V. Cojunction set a^nde, 

(I) 2 Weir 2L . 



OUDH JUDICIAL. COMMIS¬ 
SIONER’S COURT. 

Crimu^\l Application Xo. 82 of 1924. 

August 4, 1924. 

Present: —Mr. Pullan, A. J. C. 
MAKEDUM— Accused—Applicant 

versus 

EMPEROK— Opposite Party. 

Criminal Pmcidnre Code (Act U of ISUS), s. ->4- 
(^) —Accu^jf piakinj false charge agairist Police 
O^cer to Magistrate not trying his case, whether 
protected. 

Section 342 of the Criminal Procedure Code 
protects an a'*cusofl pers:)n from punishment for 
^iviiife’ false ans\s'ers to (’uurt, hut does not prt>- 
tect him when he o\>t of his way to a Court 

wliich is not Irvine: him and makes a false charge 
against other persons. 

Application for revision under sections 
435/439, Criminal Procedure Code, against 
an order of the Sessions Judge, Gonda, 
upholding an order of the District 
Magistrate, Gonda, dated the 30tli Xo- 
vember 1923. 

Mr. Moti Dtl Saksena, for tlie Appli¬ 
cant. 

The Government Pleader, for the 
Crown. 

JUDGMENT.— This is an applica 
tion in revision of an order of the Sessions 
Judge of Gonda declining to interfere 
Avith an order of the District ^lagistrate 
of the same district ordering the appli¬ 
cant to be prosecuted under section 182, 
Indian Penal Gorle. The applicant is 
one of the persons accused of taking- 
part in the Mukcirram riots at Gonfla 
ill 1923. When that case was still be¬ 
fore the Magistrate, this man went to 
the District Magistrate and made a re¬ 
port against the Circle Inspector of Police. 
It appears that the District Magistrate 
thought tliat this report was false and 
known to be false by the applicant. He ac¬ 
cordingly ordered his prosecution under 
section 182. Indian Penal Code. The 
Sessions Judge refused to interfere with 
the order pointing out that it had been 
delayed for over .six months and it Avas 
purely an attempt to take advantage of 
the fact that the Judge himself had only 
recently taken over charge of the District. 
The main ground of revision, is that the 
applicant being an accused person is 
protecte-l by section 342. Criminal Pro¬ 
cedure Code. But this section onlv 


protects an accused person in Court. It 
does not protect him Avhen he goes out 
of his Avay t*) a Court Avhicli is not 
trying him and makes a false charge 
against other persons. It does not ap¬ 
pear that the District ^lagistrate acted 
illegally or failed to show a proper dis¬ 
cretion in this matter. There is no 
ground for interference in revision and 
tlie application is rejected. 

s. D. ApplicatioJi rejected. 


BOMBAY HIGH COURT. 

Criminal Applic.ation for Revision 

Xo. 252 OF 1923. 

October 18, 1923. 

Present :—Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and 
Mr. Justice Crump. 

In re P. D. SHAMDASAXI—Applk'.vnt. 

Companies Act (V!I of PJId),'S. Idtifl) Hanking 
Company -Duty to puhli.-'h .stateniotfs on ^spe.citie^l 
dates ' Om/.f-fjon in g-u>'l faith. whether jiistifieJ. 

Th-? omissiun of a limil/cl Banking Company to 
publish the stU:mi.'nts sj'jciti^d in section 136 
(1) of the ('ompanies Art on the data’s indicate<l 
in the section, cannot be justilifd by the fact 
that theomis-sion was due to a change in the 
closing date of the tinancial year of the Com¬ 
pany and that, the otticers of the (Nmipany imagin¬ 
ed in good faith that this justitierl a change in 
tlie dates oti which the statements were required to 
b? published. The officers of the ('ompauj' are in 
such a case liable to be dealt with under sub¬ 
section (1) of section 130. 

Application in reAusion against an 
order passed by the Acting Third 
Presidency Magistrate, Bombay. 

Mr. Kongo, AdAmcate General (AA'ith him 
Messrs. Kemp and B. •/. Desai) instructed 
by Messrs. CajMain and Vaidya, for the 
Bank. 

Mr. S. S. Patkar, GoA^ernment Pleader 
(with him Mr. *1. Kij'ke Smith), Acting 
Public Prosecutor, for the CroAA'n. 

JUDGMENT.— This application 

arises out of the information filed by tlie 
present petitioner in the Court of the 
Third Presidency Magistrate in respect of 
a defaiilt said to haA'e been committed by 
the Union Bank of India, Limited, and 
by their Managing Director and Agent 
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under section 136 of the Indian Com¬ 
panies Act. The default alleged was 
that in accordance with the requirements 
of section 136, sub-section (1), this limit¬ 
ed Banking Company failed to publish 
a statement on the fii*st Monday in 
February 1922, on the tirst Monday in 
August 1922, and on the first Monday in 
February 1923. The learned Presidency 
Magistrate after hearing the parties made 
this order:—“There is no case for 
process. Complaint dismissed under 
section 203. Criminal Procedure Code." 

The present application is made by 
the original complainant for a revision 
of this order praying for a further inquirA'. 
We have heard the parties in connection 
with the point arising in this applica¬ 
tion. The learned Government Pleader 
for the Crown contends that the order of 
the Magistrate is wrong, but he informs 
the Court that under the circumstances 
he is instructed not to press for any 
further inquiry into this matter. The 
learned Counsel for the opponents, the 
Company and its ollicers is unal^le to 
satisfy us that the pi'ovisions of section 
136 have been complied with. The ex¬ 
planation offered is that as there was a 
change in their financial year, in the 
sense that in 1922 the financial year ended 
on March 31, 1922, they put up a state¬ 
ment as required by section 136 on the 
first Monday in May 1922, on the first 
Monday in November 1922, and then 
lastly, on June 5, 1923. It is concede^ 
however, by the Counsel on behalf of his 
clients, and quite properly conceded, that 
it is not possible to justify this kind of 
departure from the provisions of section 
136, whatever be the good faith of the 
officers of the Company in acting upon 
the view that a change in their financial 
year as indicated above would 
their action. The Avords of section I6b 
are clear, and the only complaint in the 
present case is that at the proper dates 
indicated in that section these statements 
had not been i>ut up. 'riiere is no com¬ 
plaint that the statements as put up do not 
otherwise satisfy the requirements of 
that section. We are wholly unable to 
appreciaf-e the reasons which led the 
Magistrate to make the order. In fact 
there is no defence to this information, 


and we cannot understand how this 
complaint could have been dismissed 
under section 203, Criminal Procedure 
Code, or how it could be said that there 
Avas no case for process. It is quite clear 
that the Company and their officers 
have rendered themseh'e.s liable to the 
penalty provided in sub-section (4) of 
section 136 of the Act. This is tlie first 
case of its kind brought to our notice ; 
and having regard to the facts stated on 
behalf of tlie Company, to the fair 
attitude taken up on behalf of the 
Company and its officers and to the 
fact tliat the Crown has not pressed 
for any further orders, we think that 
it Avill be sufficient, under the circum¬ 
stances of this case, to note that the 
Company and its officers have been 
guilty of a default under section 136 
of the Indian (Companies Act and have 
rendered themselves liable to be dealt 
Avith under section 136, sub-section (4'. 
Beyond this we do not consider it essen¬ 
tial, under the special circumstances 
of this case, to make an}’ fiulher 
order. 

z. K. ()}'(ler accordingly. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Application No. 138 op 1921. 

September 18, 1922. 

Present: —Mr. Kennedy, J. C., and 
Mr. Raymond, A. J, C. 

SALEH SHAH— Applicant 

VC7*S}IS 

EMPEROR —Opponent. 

CHviinal Procedure Code (Act V of 1808), 8s. 105, 
Penal Code (Act X.LV' of 1800), a, 108 — 
Perjurii -Contradictory statements in civil and 
trim inal proceedings^Alternativc charge- Series 
itf acts - Sanction to prosecute -Application to both 
Coiuts, whether necessary. 

It is only when the conti-adictory stiitemenls 
in respect of which a prosecution for perjury is 
instituted, constitute a “series of acts" that an 
alternative charge can he framed under sec¬ 
tion 2.36 of the Criminal Procedure Code. [p. 61, 
col. 2.] 

The series of acts referred to in section 23C 
of the Criminal Procedure Code implies two <5r 
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more acts connected by some more intimate 
relation than tliat of mere consecutivoness of time, 
[p. t)2, col. 2.j 

Two contradictory statements recorded in two 
utterly unconncct'^d rises, the licensed bein.'r. 
at the time when lie trave one ileposition, an 
approver in the Ses.sion.s Omrt, and wh-*n he jrave 
the secmid, a ilcfenrlanl in a civil suit, cannot 
form the basis cf an all nnativ** elnr.iie “f p'-rjnry 
under sectinn 'd llie I'riminal rr.>et diu'e (.'ode, 

[p. Cf>l. I. t 

fCnipeyo)' y. Sinh iiilm Knimir (» hid. (‘as. 

47r,; ;i: ('. fils: iic. w sn\i. n f’r. i.. . 1 . 
referred to. 

Semhle. Wliere an alternative i-liar'ice of "ivinif 
false eviileuce is iiased i»n I'-mtiMdielorv state- 
inent.s made bef« re «iilYerent (' >nrt'^. it is neces¬ 
sary that sinclion of eadi of tlnise Court.s mnsi 
be (thtained under section I'.I.Y. (’riniinal l’i«''^erhnv 
Code, before a C >urt can take cojrni/am*'' *»f llu- 
char^^e. !)>. Rl, col. l. j 

Pnvshittam Ishrtn-y. Einucfxr, (iU In«l. ('as. .V.t'b 

•la H. KU; 2:1 Horn. 1>. U. 1: 22 ('r. h. .). 211. relied 


on. 

Applicati(3n against an order of the 
Snb-Jiidge. Larkana. 

Mr. B}wjsln<;) Gi(rdniomti}, i<n' the Ap¬ 
plicant. 

Mr. T. G. KlpJt'nt.sti.n. for the C'rowii. 

JUDGMENT. 

Raymond, A. J. C. -Tliis is an ap¬ 
plication niider sf'ction 105 i()b (’rimiruil 
Procedure C’ode, for the revor-alimi of the 
sanction granted V>y the F. i\ SuVi-d tidge, 
Larkana, for the piroseeution of the 
applicant Saleh Shah uiK.ler seel ion 103, 
Indian Penal Code. ii\ respect of contra¬ 
dictory staleinenls made hy him in two 
judicial yiroeeedings. TIk* eircumsiunet'.s 
tinder which these statements wciv marie 
may be briefly described. One Cxul 
^[ahomed Shah, the faVluM’of theafiplic- 
ant, was murdered vrhilsi a.slcep in las 
kote at‘about 4 a. m. on the Gtli Sep¬ 
tember 1918 and the applicant was 
suspected of being concerned, in the 
crime. About a fortnight after the 
offence, whilst the Police were still 
engaged in the investigation the ajipli- 
cant promised to make a full and true 
disclosure of the facts connected with 
the murder provided ho was granted a 
pardon. This was done and after the 
applicant's statement was recorded liy 
the District Magistiate, Larkana, four 
persons were placed on their tri d on a 
charge of murder of Gul Mahomed Shah 
in Sessions Court, Larkana^ after tlie 
usual preliminary magisterial ' proceed¬ 
ings. In the Sessions Court, Saleh 



Shah narrated witli great wealtli of 

detail tlie circumstances under which 

the unfortunate Gul Mahomed Shah was 

done to deatli, mentioning the names of 

tile acciiserl liefore the Court as the 

persrms concerned in tlie foul deed, and 

explainefl his own complicity* in tlie 

mtirdor and the motives that insiiirerl 

him to liave his own fatlier assas.sinat- 

ed. Two of tlie four accused were found 

guilty bv the Sessions Court of the mur-- 
* • « 

der of Gul Mahomed Shah an^^l sentenc¬ 
ed to tr.aiisporl:ation fm* life and tlieir 
aiipeals to this Court were dismissed. 

Now early in 1010 after the (*ompletion 
of the aforesaid )>i-oceedings one Ali 
Gohnr Shah who described liimself as a 
Cousin and maternal uncle of Gul Alaho- 
mod Shah deceased, filed a suit in the 
Court of the F. C. Sub-Judge, Larkana, 
against Saleh Shah and his mother for 
a declaration that he uas entitled to 
property moveable and inimovealile of 
Gul Mahomed Shall and for po.ssession 
tliereof, as the defendants became dis- 
qualitied from inhei’iting the projierty 
owing to their being concerned in the 
murder of Gul ^lahomed Sliah whose 
death had been encumjnissed by their 
intrigues and at tlieir instigation. In 
this case vSaleh Shah was examined as 
a witness and in liis evidence he wholly 
resiled fi'om the evidence .given by him 
in ihe S(*.-s:ou.-*. (fonrt and denied all 
kr.owl('diX(‘ (.f th(* otTenoe at the time 
of its eommissiou and emiihatically 
declared that his (‘vidence in the Sessions 


Court was the result of Poli(‘C jiressure 
and that it vv*as not true. The learned 
Sub-Judge who was then Mr. Banasing 
after an exhaustive inqaii'y came to tlie 
definite conclusion that Saleh Shah 
was not concerned in the murder of 
his father and that his evidence in the 
Subordinate Court was tnie and he 
dismissed the suit of Ali Gohar. An 
appeal was filed against his judgment 
to this Coxirt, but as will appear from 
the decree the parties arrived at a 
settlement in consideration of Saleh Shah 
making a payment of about Rs. 20,000 
to xVli Gohar and the appeal xvas 
withdrawn. The next step was the pre¬ 
sentation of an application by the Public 
Prosecutor for Larkana, under instruG- 
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tions from the District Magistrate to the 
same Sub-Court of Larkaiia, then presided 
over by Mr. Thawardixs for sanction to 
pixxsecute the applicant in respect of 
the contradictory statements made^ by 
him in Sessions Court and in the Sub¬ 
ordinate Court and sanction has been 
accorded by the Sub-Judge, authorising 
the institution of criminal proceedings 
against Saleh Shah under section 193, 
Indian Penal Code, in I'cspect of four 
statements set out in his order on the 
ground that one or the other of them 
is false or the applicant had reason to 
believe to be false. 

The necessity for the api^lication f<^r 
sanction to the Subordinate Judge, 
Larkana, is demonstrated i>y the .jttdg- 
ment in the case of Purshitttam: Lshvar 
y. Emperor (1) -where it was hold that 
where an alternative fdiarge of giving 
false evidence is based on contradictoiy 
statements made before ditYerent Courts, it 
is necessary that sanction of each ot these 
f Courts must be obtained under section 

■ 195, Criminal Procedure Code, before a 

■ Court can take cognissance of the charge. 

We arc informed though there is no 
indication of it in the paper-book that 
a similar application for sanction was 
made contemporaneously to the sessions 
' Court, Larkana, which has also granted 
it, after the disposal of the application 

■ bv the Subordinate Court. 

^Now the sanction granted by the 
Subordinate Judge is, as I have re¬ 
marked, in respect of two contradic 
tory statements made by the applicant 
in his Court and that of the ^essions 
Judge. Both of them were undoubteci- 
lymade in a judicial proceeding. Ihe 
prosecution theory is that as it is dim- 
cult to establish which of the two 
statements is false the charge against 
the applicant must be one under sec¬ 
tion 236, Criminal Procedure Code and 
this is the only section under which an 
alternative charge can be framed, io 
attract the applicability of this section 
in this case and justify a charge in the 
alternative it is essential to remembei 
that it is only when the ^ sta^ments 
constitute a “series of acts that an 

* . (1) 60 lad. Oae. 593j 45 B. 831; 23 Bom. L. B. 1; 

Of. L. J. 211. 


alternative charge can be framed under 
section 236, Criminal Procedure Code. 

Tlie interpretation to be attached to 
the words “series of acts“ used in section 
236, Criminal Procedure Code, lias been 
laiil down in the Full Bench case of 
Puriyhottam lahvar v. Emperor (1). It 
was held in the case that although ^ a 
statement recorded under section 161, 
Criminal Procedure Code, is not evidence 
in a stage of judicial proceedings, but 
comes within the meaning of the words 
“evidence in any other case" used in 
section 193, Indian Penal Code, it can 
he linked with a statement wliich is 
evidence in a stage of a judicial yn'o- 
ceeding following on tlie investigation 
so that tlie two cun be said to be a 
“ series of acts" on wliicli an alterna- 
live charge can l)e framed under sec¬ 
tion 236, Criminal Procedure Code, of 
intentionally giving false evidence under 
section 193, Indian Penal Code. In 
the present case tlie stages wherein the 
two ai>i)arently iiTec(aicilable statements 
were made, are entirely disconnect¬ 
ed, tlie c-riminal trial wherein the 
point at issue was as to the persons 
that had cominilted the murder of Gul 
Mahomed Shall was distinct from the 
civil suit liled by Ali Gohar Shah. 
Had the suit not been instituted there 
Avould have been no occasion for tlie 
applicant to make any statement in 
Court and tlie fact that he disowps 
all knowledge of the murder in his 
evidence in the Civil Court cannot, iii 
my opinion, by any stretcli of language 
be deemed to fall under the category of a 
“ series of acts " because it contradicts 
his previous statement in the Sessions 
Court. Ill the case referred to above tJie 
question arose whether the statement made 
by a witness on oath under section 164, 
Criminial Procedure Code, during the 
course of a Police investigation and a 
statement made by the . same witness at 
the trial contradictory of the previous 
one constitute a “ series of acts " within 
the meaning of section 236, Criminal 
Procedure Code, so that an alternative 
charge Oould under that section be 
framed in respect of the statements and it 
was held that it could as there was a com¬ 
mon relation between a Police investiffa^ 
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tion.as eiuiuiry by tlie Mai^istrate prelinii- 
iiary^to commitment and a final trial in 
the Sessions Court and to the statements 
made at these different stages the -words 
“series of acts’’woiild be applicable. 
Further as remarked by Macdeod, C. J. 
“A series of acts means two or more 
acts connected together hy some common 
relation. Clearly a statement on oath be¬ 
fore a Committing Magistrate and a state¬ 
ment on oatli at the trial of the same 
accused on the same charge would con¬ 
stitute a series of acts ’. I am prepared to 

(joncede that the statements of the api:)li- 

cant in the Sessions Court and in the 
Sub-Court are diametrically opposed to 
each other ljut I cannot conceive a com¬ 
mon relation between the two statements 
or anything approaching the relationship 
existing, say, between a statement in 

the Committing Magistrate’s Court that A 

has committed the murder and a state¬ 
ment in the Sessions Court that A has 
not committed the murder. The crux 
of the enciuiry in the Sessions Court was 
n'hether the accused named by the appli- 
cant were guilty of the murder of Gul 
Mahomed Shah, the question before the 
civil Court \yas whether the apidicant 
himself was also inijilicated in the mur¬ 
der, and though no doubt in both th^ 

inquiries the circumstances leading to the 

murder of Gul Mahomed Siiah formed 
the subject of investigation, the two 
statements could not be described as 

sections 

236 Criminal Procedure Code, is the onlv 
section that provides for the framing of 
a charge m the alternative and as. in mv 
upinion an alternative charge would not 

ni the present case as the 
. tatements made by the apjilicauts in the 
Sessions Court and in the Civil Cou-* 
«.lo not fall under 
“ series of acts I 
sanction granted for 
the applicant. 

Kennedy, j. c. 

I am m much doubt .. 
but on Iho whole I do not think J ou- 

"rl of mycolleag" 

The difficulty arises from the faci th 

the power of the Court to charge and co 

person wlio has made 

„c-jutiadiclvi7 gtateiuouti:, without asci 


the category of 
would revoke tl 

the prosecution ^ 
—I must confess th 

as to this mattt 


taining u bich of the contradictoiy state¬ 
ments is false, is put beyond doubt only 
Idy llic Illustration to section 236 of th© 
Lrirninal Procedure Code and the form in 
the Schedule. In such a state of affairs 
it is not to be wondered at if the jiowers 
of the Court are ill-defined. 

If the powers of the Court are as the 
prosecution wish us to assert, then the 
result of tJie assertion is to create a new 
substantive offence which does not occur 
ill the Penal Code, namely “ tergiver¬ 
sation . In any case where the same 
man has advisedly made on oath two con- 
Uadictory statements he is punishable. 
To hold this would be to lay down that in 
no case was a perjurer to change his 
mind and to tell the truth. The law 
would, therefore, compel the sinner to 

his sin and would offer him no 
oyjportunity for penitence. In the ab¬ 
sence of clear authority tliat this is the 

law 1 should hesitate to i:>ronounce it 
such. 

It is true that the dictum of Pratt, J., 
in Puy'shottani Ishvat' Amiii v. JEmpevoi', 

(2) tends to support that view. But that 

du'tum was not necessary for the decision 
c>ithe case Iiefore him, and it does not 
appear that anything in the judgments 
of the otlier Judges supports it. 

No doubt any two acts may form a 
series if you choose to regard them as 
such. -Vnd it is arguable that two acts 
of testimony by the same man constitute 
a series without more. So do two acts of 
homicide at the interval of a year. Would 
it be permissible to charge the accused 
in the alternative in such a case? 

I think there is much to be said for the 
\ie\v that the series of acts referred to in 
section 236 implies two or more acts con¬ 
nected by some more intimate relation than 
that of consecutiveness in time This view 
IS also supported by the example. The two 
acts of swearing referred to tlierein occur 
one before the Committing Magistrate 
and one in the Sessions Court so there 

IS this connection between them that they 

occur in the preliminary and final stages 
oi Iho same trial. Hej'c there is a clear 

ctlier than temporal and 1 
think there could be no doubt that tvy(> 


60 Ind. Cas. 593: 
bi. L. J. ;r. 
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such acts of swearing would form a 
series. Similarly in the Bombay case 
([uoted above the two acts occur one in 
the Police investigation and one at the 
trial of the same offence. 

I cannot find in the books any case in 
Avhich two contradictory statements form¬ 
ed the basis of a charge -when those 
conti'adictorv statements were recorded 
in two utterly unconnected cases as here, 
Avhere the accused was at the time when 
he gave one deposition an approver in 
the Sessions Court and when he gave the 
second, a defendant in a civil suit. 

The present case is of course a bad case. 
If applicant's deposition in the Sessions 
Court was false he assisted by false evi¬ 
dence in getteing two persons sentenced 
to transportation for life. If his state¬ 
ment in the Civil Court was false he suc¬ 
ceeded in retaining by such false evidence 
an estate worth several lacs, on the other 
’hand even in this case mucli incon¬ 
venience is likely to be caused by pro¬ 
ceeding in the alternative. Suppose the 
learned Judges who decided Emperor v. 
Sailendra Kuviar Das, (3) laid down 
what it is argued they laid down. They 
are Bench of which no one can speak 
otherwise than with deep respect. If it 
is essential(asl do not think itis essential) 
for the sanctioning Court to come to 
the conclusion whether the statement 
made before it, is true or false, then in 
this case you would have the Subordinate 
Court compelled to express its view on 
the correctness of the finding of his pre¬ 
decessor in the civil suit and the correct¬ 
ness of the findings of the Sessions Court 
and of this Court in the criminal matter. 
Contrariwise the Sessions Court would 
have to ascertain whether the judgment 
in the Civil Court (which might have 
been that of this Court) -was correct. 
This would be unseemly. 

As I have said I do not myself think 
that any such duty lies on the sanc¬ 
tioning Court. I should say that all 
that was necessary for such a Court was 
to see whether the two statements were 
iiTecoiicilable and whether the other 
elements existed which rendered a trial 

(3) 6 lud. Cas. *176; 37 C. 018; 11 C. IV. X. 707j 

U Or.L. J. m. 


for perjiiry in the alternative necessary. 

But as I have said there is the best 
authority the other way. I think, there¬ 
fore, there is much to be said for the 
view that the two acts of s^vearing 
must be closely connected. I do not 
say that the example is exliaustive. 1 
think it quite iu*obable that a cliarge 
would lie. in respect of two contradictory 
statements madeb^^a witness in the course 
of two succesive Session trials of different 
batches of accused for tlie same or closely 
allied offences. But I am not fully pre¬ 
pared to liold in the present case that the 
act of swearing in the Sessions Court and 
the act of swearing in the Civil Court 
form a series. I, therefore, agree with the 
proposed order, with the understanding 
that this order is no bar to the prosecution 
obtaining sanction and prosecuting on 
either of the alleged statements. Mv col¬ 
league agrees with this last part. 

2 . K. Sanction revoked. 


LAHORE HIGH COURT. 

Ckimin’al Revision No. 1716 or 1922. 

March 10, 1923. 

Premnt:—^h\ Justice Moti Sugar. 

SHEO RAM AND ANOTHER— Convicts _ 

Petitioners 

versus 

E ^IP E R O R — Respondent. 

Kurtherii India Canal and Drainage. Act (Vlil 
of tS7.l), s. 70 (U)- Optnino clo$ed outlet, proof oi^ 

— It^igation of fields, whether sufficient. ‘ ' 

A person cannot be convicted under section 70 (l*>i 
of Northern India Canal and Drainage Act for 
opening an outlet closed under th* orders of 

tlie Canal Authorities, when the only fact ao-ainsl 
him is that he irrigated his fields with Ihe'canal 
water. 

Criminal revision from an order of 
the District .Alagistrate, Rohtak, dated 
the 9th November 1022. 

Mr. Shamodr Ciontd, fur the PHitioners. 

JUDGMENT. —Criminal Revisions 
Nos. 1716 and 1717 of 1922 are connected 
and BhaU be disputed of yae judg- 
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ment. The petitioaers in hoth these 
eases were ehar.a'eil with opening' an 
outlet oi‘ water which had l^eeu cdosed 
\aicler tlie ordersof the Canal Authorities, 
and, on conviction under section 70(12) 
of Act VIII of 1873, were sentenced l>y 
the Trial ^Magistrate to pay a hue of 
Rs. 50 each in Criminal Revision No. 1716 
and a tine of Rs. 40 each in the ether 
case. On appeal the learned District 
Magistrate ui)liehl the convictions and 
the sentences. 

The petitioners have now come up in 
revision to this Court, and three i:'oints 
have been urged by the learned (\)unsel 
a|)pearing on their behalf, r/T., i\) that 
there is no <lirecl evidence in proof of 
the charge under which tlu'y have ))e(Mi 
convicted ; (2) that the trial was bad f<.*r 
misjoinder, and (3) that after the wil- 
i\esses for the ))ro.?ecut ion were examined 
the acemsed were not asked to explain 
the evidence against them as ivcpiired 
by section 342 of the Code of Criminal 
Procedure. 1 do not think it necessary 
to discuss all these points in iletail in 
this judgment as I am (dearly C)f oiunion 
tliat the petitions must succeed on tin' 
first point alone, i have carefully gone 
through the record and do not lind any 
evidence in support of the fact that the 
petitioners were guilty of opening the 
outlet. The mere fact that the fields were 
irrigated bv the accused is not sutlicient 
to show that they had also a hand in 
opening the outlet in ([uestion. In fact 
the learned District Magistrate himself 
observes in Ids judgment that it is 
diffic^ult to (.ibtain evidence in such 
cases and remarks further that if the 
agents of the petitioners broke the rule 
the principals are undoubtedly guilty. 
I do not think there is any warrant for 
such a proposition, and in the absence 
of any evidence to the contraiy I must 
hold that the accused are not guilty of 
the offence of which thev have been 
charged. 

1 accept the revisions and acquit the 
accused. The fines, if paid, shall be re¬ 
funded. 

H. 


LAHORE HIGH COURT. 

('ruminal Appeal No. 767 of 1922. 

November 24. 1922. 
Prc-'iCiif:— Ml. Justice Le-Rossignol. 
AMIR-UD-DIN— Convict—Appellant 


I'Cl'SU-'i 


IC M P E R O R — K ES P( » N1) EN T. 

Codf (Act XLV tif ISOO), .V. .’,70 - Hapr, 
pcoft/ nf PnthdhUif ics •>( c^/.vo. 

Acfii.stMl was fluu’^ed with rap,-' nf a ;rirl uC 
s“vente'.Mi iu a place whe-re the jrirl coaid iK)t easily 
liave been forced tn go against her will. There was 
no physical proof of the rape, and the. inference 
from tin* medical evidence was that at the time of 
the alleged offence tlie girl was not a virgin: 

Held, that the off'ence had nnt l)ecn established 
against tlie accu.^cd. 

Ai)i)eal. 

Mr. Stnpt r ('hand, for tip* Appellant. 

d'hc I*ul)lic Prosecutor, for the Re- 
spondenl. 

JUDGMENT, d'he a])jiellaii1 has 

l>eon convif'tefl of rape of a girl of 17. 

The learned Magistrate has described tlie 

scene of the alleged rape, has sliown how 

inaccessil)le it was. but lias swallowed 

with ease all the great improbabilities of 

the stofv. 

« 

TIum’c is no jdiysical pioof of tlie rajtc; 
imbued the inference from the medicill 
evidence is that at the time of the 
alleged offence, tlie girl u-as not a virgin. 
No trace of semen was found on her 
clothes and tliere is no evidence that the 
appellant was injured, as he shoukl 
have been, if the evidenee of P. 4V. No. 
2 is truthful. 

I do not believe that the girl was 
forcec^l into tlie maqhara \ she must have 
gone there willingly. Tt would take con¬ 
siderable effort to force a girl of 17 
through a low arch only 3 feet high, if 
she were a resisting party. 

In additif)!!, there is a discrepancy 
regarding the stick used by the witness 
Nura and the whole case strikes me as 
false. 

1 accept the appeal and acquit the 
appellant. 


z. K. 


Appeal accepted. 


Petitions allowed. 
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. ALLAHABAD HIGH COURT. 

Execution First xVppeal No. 255 of 1023. 

May 23, 1924. 

Present: —Mr. Justice Mukerjee and 

Mr. Justice Dalai. 

Lida SxVNTI LAL and another— 
Judgment-Debtors—Appellants 

versus 

Rx\.J NxVRxVIN AND ANOTHER —DeCREE- 
Holders—Respondents. 

Civil Procedure Code (Act 1' of WOS), s. ISd, 
0. vr, r. 17, a. XXXIV, r. tj-Ameiidment of 

pleadings, object of—Pending suit Prcsh defence, 
ivhether can be taken—Court, discretion of — 
Recoverg of balance due on mortgage—Application 
for personal decree against mortgagor, form of. 

When a suit is peudiu", a defendant, with the 
permission of the Court, may he allowed to take a 
fresh defence to the suit. [p. 66, col. 1.] 

The object of amendment of pleadings is to 
determine the real question in contioversy between 
the parties. [i6id.] 

The matter of allowing amendment of plead¬ 
ings is entirely within the discretion of the Court. 
[ibid.] 

There is nothing in O. XXXIV, r. 6 of tlie 
Civil Procedure Code which requires that an 
application for a personal decree against the 
mortgagor should be in writing, mucli less is 
there anything to show that the application should 
be signed by anybody, [ibid.] 

Even assuming that a written application is 
necessary, such application may be allowed to be 
signed at any stage of the proceedings under sec¬ 
tion 153 of the Code. [p. 66, col. 2 ] 

Execution first appeal from a decree 
of the Subordinate Judge, Agra, dated 
the 7th April, 1923. 

Dr. M. L. Agarwala and Mr. M. L. 
Sandal, for the Appellants. 

Mr. N, P. Asthana, for the Respond¬ 
ents. 

JUDGMENT.— The facts which have 
given rise to this appeal are briefiy as 
follows:—The decree-holders, who are 
the respondents in this appeal, brought a 
suit of moi’tgage and obtained a decree. 
In execution of the decree the mortgage- 
ed property Avas sold and on 29th March, 
1921, an application was made to tlie 
Court under O. XXXIV, r. 6, Schedule 1 
of the Civil Procedure Code, for the 
passing of a money-decree against the 
mortgagors. TJie judgmeut-debtors, who 
are the appellants in ' this Court, filed 
objections to the granting of the ajjplica- 
tion, once on 30th April, 1921, and then 
on* 7th May, 1921. In fact, the objections 
Avere that the application A\^as bai*red hy 
tirhe*and the decree-holder had prepared 


the account Avithout giving credit for all 
the sums realised and Avithout calculating 
the interest by the proper method. Tlie 
lower Court decided the question of limi¬ 
tation alone and held that the application 
was time-barred. x\n ai)peal was pre¬ 
ferred to this Court, and hy a judgment, 
which Avill be found i)rinte(i at page 
37 of A. L. J., Vol. 21, liaj AUtruitt 
Malv.Santi Ld (1) this Court allow¬ 
ed the appeal, holding that the 
application Avas Avithin time. Thereafter 
the judgment-debtors, Avho Avere dis¬ 
satisfied Avith the judgment of this Court, 
in*esented an application for Y)ermissiou 
to appeal to His Majesty in Council. 
That application Avas granted and the 
order of this Court Avill be found 
printed at page 686 of the same volume of 
A. L. J., Santi Lai v. Raj Naraiyi 
(2), AVhen the case Avent back 
to the Court below to find out Avhat 
Avas the amount really due to the decree- 
holders and thereupon to frame a decree, 
the judgment-debtors came forward Avith 
a fresh objection on 20th March, 1923. 
The objection taken Av-^as that the applica¬ 
tion for a personal decree Avas not pro¬ 
perly signed. It appears that it Avas not 
signed by any of the plaintifi's and the 
legal practitioner, Babu Knnhaiya Lai, Avho 
signed it, held no vakalatnama on behalf 
of the plaintiffs. The Court beloAv held 
that this objection could not be heard as 
it Avas barred on the principle of res- 
judicata. The judgment-debtors have 
oome to this Court again and the conten¬ 
tion is that there can be no res judicata 
by implication in an execution proceed¬ 
ing. 

On behalf of the decree-holders the 
order of the Court below has been sought 
to be supported both on the ground on 
AA^hich it proceeded in the Court beloAv 
and also on the ground that the applica¬ 
tion, dated 29th March, 1921, Avas not 
required by law to be signed and at any 
rate the objection to this effect had been 
Avaived. 

The first (|uestion to be decided is 
whether the plea of res judicata is sound. 

(Ij 79 lad. Cas. 65; 21 A, U J. 37; (1923^ A. J. K. 
(A) 203. 

(2) 79Ind. Cas. 87; 21 A. L. J. 686; 9 0. &.A, 
Ti. R. 832; 45 741; /102n A. t R. fA.> 119. 
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AVe think it is not The ai:>plicatioii, 
'which was pending in tlie Court l)eiow, 
■was the same application with respect 
to which the objection of 1921 had been 
taken. When it went back before the 
Court again, to dispose of the remaining 
objections of the judgment-debtors, fresh 
objections were taken. To argue by way 
of analogy, wlien suit is ])ending (the 
applicathm is in the course of a suit}, a 
defendant, with the permission of the 
Court, may be allowed to take a fresh 
defence to the suit. The matter, liowever, 
would be entirely in the discretion of a 
Court, viz., whether to allow an amend¬ 
ment to the written statement or not. 
The law on the point is laid down in 
O. VI, 6 r. 17 of the (.\)de vf (’ivil I*ro- 
cedure and the matter is entirelv within 
the discretion of the (Vnirt. Tlie object 
of an amendment is to determine the 
real question in controversy between the 
parties. We, therefore, are of opinion 
that the plea of /r.s-jad/cu/a taken on be- 
ludf of the decrce-liolders, i>laintiffs can¬ 
not be sustained. 

Coming, however, to the ctuestion now 
raised in this appeal, we are of opinion 
that the application of the tlecree- 
holders should not be thrown out on 

the ground taken hy the jud<mient- 
debtors. ‘ ® 


Ihe application was, as alreac 
stated, one under O. XXXIII, XXXI^ 
r. 6 of the Code of Civil Proc 
dure. There is nothing in that ru 
Avhich requires that an applicatic 
to the Court should he in writin 
much less is there anything to show th; 
the application should be signed bv ar 
body^ All that the rule lays down is th 
the Court is authorised to pass a decre 
where the judgment-debtor is personal 
bound to pay the balance. Under tl 
circumstances, the fact, that the applic 
tioa was not signed by the decree-hoidei 
will not affect the case. 

From the facts of the case, alreac 
Btatecl It will be seen that it is not tl 

decree-holdei-s repudiate 

the action of Babu Kanhaiya Lai, wl 

fapplication on the 
U other hand they entire 

adopted the application made on the 

Th^y resisted the objectic 


preferred by the j udgment-debtors in the 
Court of first instance and filed an appeal 
in this Court. When the case went back 
they were prepaj-ed to proceed on tlie very 
application which had been filed on 29tii 
March, 1921. 

Assuming, however, that a written ap¬ 
plication would be necessary on behalf of 
the decree-holders, sucJi application may 
certainly be alloived to be signed at any 
stage of the proceedings. Under section 
153 of the Code of Civil Procedure the 
C ourt is authorised to amend anv defect 
or error in any proceeding in a suit. If 
the application is oflered to he signed by 

the decree-holders or any body on their 
liehalf, authorised to tlo so, we see no 
reason wJiy the application should not he 
allowed to he signed by them, hv wav of 
amendment. 

It appears that Hal')u Kanhaiya Lai, 

A akil, who signed the application lor 
the decree-holdeis, appeared at a certain 
stage of the execution proceedings for the 
judgment-delitors. His vak'dlatnanuty on 
their behalf, is dated 21st June 1917. 
\A e have heard it. We find that he was 
engaged for a particular purpose, viz,, to 
tile an application objecting to the execu- . 
tion of the decree under section 47 of the 
C.ode of Civil Procedure. That applica¬ 
tion was struck off for default of prosecu¬ 
tion and he made another application for 
the restoration of it. The application 
was finally disposed of on 22nd December, 
1917, and the purpose for which Bahu 
Kanhaiya Lai had been engaged came to 
an end. There ivas, therefore, nothing to 
prevent Babu Kanhaiya Lai from being 
engaged on behalf of the decree-holders 

application under 
O. XXXIA , r. 6 of the Code of Civil Pro¬ 
cedure. 

We are satisfied that, although the de- 
cision of the Court below on the question 
ot res judicata was not right, the Court 
was fully justified in blushing aside the 
objection of the judgment-debtors. 

\Ae dismiss the appeal with costs, 
which include Counsel’s fees 

in this Court on the higher scale. 

\V e hope the matter will now^ be expedit- 

Appeal dismissed. 
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NARAYANASWAMV V. THANGAVELU. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 506 of 1921. 

January 22, 1924. 

Preifent: —Mr. Justice Venkatasubha 

Rau. 

NARAYAXASWAMY DEVAROYAR 
—Plaintiff—Appellant 

re rtius 

THAXOAVELT' PADAYACHI - 
Defendant—Resp(»ndent. 

He^istration Act (XVI of tO(tS), i**. 
registered deed of gift—Admissibility in evidence 
—Katnre of donee's posscssion-^Constvuction of 
deeds- -A/<ii7ife«anc*e deeds -~Gift "with ahs'dittc 
iHgkts." 

An imregristereti deed of gift confers no title on 
the donee, but if he has been in possession longer 
than the prescriptive period, the deed may be 
admitted in evidence to ascertain the nature and 
character of donee’s possesshm. 

Varada Pillai v. Aeevarnthnaninial, 5.‘l Ind. Cas. 
1)01; 4:5 M. 244; (1910) M. W. X. 724; 10 L. W. 
679; 24 (\ W. N. .446; .48 M. 1.. J. .414; 18 A. b. d. 
274; 2U. P. b. R. (P. O.) 164; 22 Horn. b. H. 411; 16 1. 
A. 285 (P. C.), and Xadepena Appmnmaw SonpelU 
Chinn^radu^ 71) Ind. C'as. .510; 45 M. b. J. 667; 
(1923) M. W. N. 825; 3.4 M. b. T. 146; 11) b. W. 37; 
.(1924) A. I. R. (M.) 292; 47 M. 203, referred to. 

There is no warrant for the propDsilion that ui 
maintenance deeds the words ‘^with absolute rights, 
etc.,” ought to be construed in a manner different 
from the way in which they would be construed 
if they occurred in other documeuts. 

Aageswav Narain Deo v. Ham Chandra Dntt^ 

C. 670; 23 I. A. 37; 7 Sur. P. C. J. 13; 6 M. b. J. lo; 
12 Ind. Dec. (n. s.) 445 (P. C.) and Mvthu^ enkata- 
narayanam Cketti v. Authipanduranga IsaiUu, d 1 
Ind. Cas. 217; (1919) M. W. N. 103, followed. 


Second appeal against the decree of the 
District Court, South Arcot, in Appeal 
Suit No. 48 of 1020, preferred against the 
decree of the District Muiisif, Manual- 
gudi, in Original Suit No. 87 of 1919, 

Mr. T. Narasiviha for the 

Appellant. . , 

Mr. T. V. Muthukrishna Iyer, for the 

Respondent. 

JUDGMENT.— Oil the death of 
Kuppusaini in the year 1885, there 
appear to have been some negotiations 
regarding a provision for suitable 
tenance to his widow Alainelu. In 
Exhibit I was executed by which the 
surviving co-parceners gifted to Alamelu 
certain portions of family property in 
lieu of her right to maintenance. She 
was in enjoyment of the property tro^ 
the date of the deed till her death, i he 
defendant is now in occupation of it 


claiming under a Will executed by 
Alainelu. The lower Courts have found 
that the Will is genuine and that lindiiig 
innst he accepted. 

The (piestion to be decided is, did 
Alamelu have an ah.^olute iuteiest in the 
]uo]>erty? On behalf of the plaintitY it is 
argued that the deed of gift was un¬ 
registered and could (‘onsequently confer 
no title on Alamelu. Tliis argument is 
perfectly, correct. But Alamelu was in 
enjoyment of the j)roperty for over the- 
statutory period, in fact, foi- about 28 
yeans. Exhibit I is not operative as a 
deed of gift as it was not registered. 
But to ascertain the nature and character 
of Alamelu's ]iossession, the deed may ho 
looked at [See Vitradd PUltti v. Jeern^ 
nithttattimal (l)aiKl X^adepend -l;>/>a;ama 
V. Saripedi ('hintmradN (2)|. In tlie deed, 
what do we find? The recital is, that 
these lands were given to Alamelu with 
absolute rights including the right to 
sell, make gifts and alienations. For 
ascertaining the nature of the right which 
she was setting up, the recitals in the 
deed may be referred to. The document 
was properly admitted in evidence for 
this purpose and the finding that she 
perfected her title by adverse possession 
is not open to question. 

Then it is said that in maintenance 
deeds the words “with alisolute rights, 
etc.,” ought to be construed in a manner 
different from the wav in which thev 
would be construed if those words 
occurred in other documents. I do not 
think there is any warrant for this ])ro- 
Xjosition. In fa(‘t, in Jogesirar Narain Deo 
V. Ram Chandra Dutt (3) and also in 
yiutha Venkatanarayanan Chetty v. 
Authipanduranga Naidu (4) similar 
contentions were overruled. 

In the result, the appeal fails and is 
dismissed with costs. 

V. N. v. Appeal disiyxi^sed. 

s. D. 

(1) 53 Ind. Cas. 901; 43 M. 244; (1919) U. W. 

724; 10 L. W. 679; 24 C. W. N. 346; 38 M. L. J. 313; 
18 A. L. J. 274; 2 U. P. b. R. (P. 0.) 164; 22 Bom. 
L. R. 444; 46 I. A. 285 (P. C.). 

(2) 79 Ind. Cas. 510; 45 M. L. J. 687; (1923) M. 

N. 825; 33 M. L. T. 146; 19 L. W. 37; (1924) A. I, R. 
(M.) 292; 47 M. 203. 

(3) 23 G. 670; 23 I. A. 37; 7 Sar. P. C. J. 13; 6 AT, 
L. J. 75; 12 Ind. Dec. (n. s.) 445 (P. C.). 

(4) 51 Ind. Cas. 21T; (1919) M. \V. N. 103, 


decree of tlie 
dated the 26tli 
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LAKiT(:A:\r sixgh v. sheo prasad. 

ALLAHABAD HIGH COURT. 

iSEcoxi) Civil Appeal Xo. 1216 of 1920. 

A]n-il 20, 1922. 

Present diistice Gokul Prasad, 

LAKH RAM SIXGH and others —■ 
Drfen'daxts—Appei.lants 

VC vs H S 

i^HKO PRASAD AXi) others— 

J * L A 1 X T l F FS — R l-:s po X I ) F. X TS 

.,.lhn<lu Law /ami/,,- Sale h,, mnaaain., 

viembu'.-, /u'Ccvsaj//or p.wtion nf amnunf - 

c>aU\ valififtij f>r. 

' ‘»^-tauce. about tliree- 

fointJi. of the consideration fora sale, effected bv 
the inanag.n^r members of a joint Hindu faniilv is 
found to be tor legal necessity, the C'ourts will' set 
aside the side as regards the share of the propertv 
f the member contesting the sale, on his .avmeiU 
of apiuportionuteshare of the amount found to 
be foi necessitv. 

Singh. 25 A. 330 A. 5V. 

Incl. Ca's^ 22G;‘"elied O." «« 

Second a]>]ieal from a 
District Judge, Benares, 

Alay, 1920. 

lants ‘ for the Appel- 

dents*^^ ^ A[/ara'uZa, for the Kespon- 

—The plaintiffs brought 
a suit to set aside a sale-deed 
ot their share executed by theii 
mother and certain other members oi 
their joint family for a total considera 
ion of Rs. .1,800 and for possession 
thereof on the ground that the sale had 
been made without legal necessitv. 

pleaded legal necessitv.' 
the drial Court found thatonlv Rs. 491 
were chargeable against the plaintiffs 
lor legal necessity and that the remain¬ 
ing amount chargeable against their 
snare was not so taken. It, however 
passed a curious decree upholding the 

TviWl p” defendants-vendees 

‘o Cie plaintiff's and in case 

plaintiffs claim conditional on their 
SddlV® defendants-vendees 

\hieh had been advanced for legal 

deeff"^* Th the sale- 

ueed. j he plaintifts went up in appeal 

ti"on “'P. tiled a'cross-objec- 

-'^ppellate Court has 
found that the plaintiffs' share in the 
property sold amounts to 1 pie 6 A:rant 
and 2, J dant. Jt has further found 
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agreement with the Court of first instance 
that out of the sale consideration the 

amount chargeable against the plaintiffs 

share to the extent of Rs. 491 v/as for 
legal necessity. It has accordingly 
decreed the plaintiffs’ claim conditional 
upon their ])aying Rs. 491 aforesaid to 
the delendaiits-vendees. The defendants- 

hei’e in second appeal, 
rheir first contention is based on a 
misapprehension as I liave already stated 
above. Tlie learned Judge of the lower 
Ap])ellate Court has found the extent of 
the X)laintitfs share. That ground of 
appeal tlierefore fails. 

The second ground of apj^eal has no 
lorce because the property sold apparent¬ 
ly included the khata.'i pertaining to the 
share sold. 

Another point argued before me was 

that on the finding of the (^ourt below 

as to the extent of the plaintitfs' share, 

the amount found to have been for legal 

necessity would have exceeded the value 

of that share. There is nothing on the 

lecord to warrant this assumption and 

this ground of appeal must therefore 
fails. 

It has been argued before me that as 
the major part of the sale consideration 
Mas for valid necessity this sale should 
not l)e set aside. It is not easy to draw 
a line of demarcation in such cases nor 
has the learned Vakil for the appellants 
been able to shoAv me anv authority for 
such a proposition. Oiit^of the total 
consideration chargeable against the 
plaintiffs share Rs. 491 only was for 
legal necessity, whereas Rs.'146 were 
found to have been without any such 
necessity, Jhe vieM’ of the learned 
Judge of the lou-er Appellate Court on 
this question of setting aside the sale 
nnds support from the Division Bench 
iTiliiig of this Court to be found in the 

Singh v. Baldeo Singh 
(1). See also, in this connection, the 
unreported case of Xathu Ram v. 

iVoT decided on the 3th May, 

19-1, by Lindsay and Kanhaiya Lai, JJ. 
i lierefore, the decree of the loM'er 
Appellate Court seems to be correct. I 

„(1 )_25 A. 330 A. W. X. r i9n:^I .^7.__ 

■^^Since reperted in 80 Ind. Cas. 220.—[Hd.j ' 
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dismiss the appeal with costs including 
ia this Court, fees on the higher scale. 


r.o 


N. H. 


Appeal dismissed. 


35 C. 641; 12 C. W. K. 633 nnd Hnirf/ci/ v. Joynarain 
Marwari, 54 Ind. Cas. 439; 46 C. 962; 24 C. W. N, 
2S8. discussed. 

Per Ghose, J .—A deposit cannot ho said to be 
payable on demand by reason of tlic fact tliat 
it becomes payable under the Rules on the 
death or retirement of the depositor, [p. 72. col. 2.] 


CALCUTTA HIGH COURT. 

Civil Revision No. 19 of 1922, 

June 15, 1922. 

. Present: —Justice Sir Thomas William 
Richardson, Kt., and Mr. Justice 

B. B. Ghose. 

The secretary of STATE for 
INDIA IN COUNCIL— Petitioner 

versus 

RAJ KUMAR MUKHERJEE AND OTHERS 

—Opposite Parties. 

Civil Procedttre Code (Act V of lOOS), ft. 60(1) 
(k)— Provident Funda Act (IX of 1S07), .v.v. J 
y), 4 (1)—State RaUxeaxj Open Line Code, Vol. 
II, App. /, 22, SO- -"Compulsory deposit", 

what is — Deposit, whether ceases to he compulsory 
on death or retirement—"Discharged" in r. SO, 
meaning of — Deposit, whether liable t>f attachment 

after retirement. 

The State Railway Provident Institution is 
governed by the Rules contained in the State 
Railway Open Line Code, Volume ll, Appendix I, 
and the General Fund Rules have no application 

to it. [p. 70, col. 1.] , ^ .1 

The word “discharged' in rule 30 of the 
Rules contained in the State Railway Open Line 
Code, Volume II. Appendix I, does not necessarily 
mean “dismissed”; it is wide enough to include 
the case of a servant who has been pennitted to 
retire or take his discharge. [i6id.] 

A compulsory deposit is a deposit which goes 
into the fund as a compulsory deposit, within 
the meaning of section i (1) of the Providciit 
Funds Act, and is at that date received and 
olassiiied as such, and so long as such a dc- 
posit subsists in the fund it continues to be b 
compulsory deposit* irrespective of the fact that 
it is lia^)le to withdrawal on the death or 
retirement of the depositor under rule 22 of 
the Rules contained in Appendix I, Volume 41 of 
the State Railway Open Line Code- [p. 71, col. IJ 
Such deposits as the above are protected 
attachment under section 60 (1) (h) of the 
Procedure Code read with section 4 (1) of the 
Provident Funds Act. [p. 72, col. 2.] 

A compulsory deposit includes the sums de¬ 
posited by the depositor himself and the cem- 
tributions in respect of those deposits made by 
the Railway and the interest or increment accrued 
on them. [p. 70, col. 2.1 ^ 

Veerchand v. B. B. & C, I. Ry. Co., 29 B. -59; 
6 Bom. L. R. 921, Miller v.B. B. <fc C.l. Ry, Co 
$ Bom, L, R, 454, Seth Manna Lai v. Gainsfordf 


Messrs. Gibboiis, Dicarka Nath Choker- 
varty and Surendra Nath Gnha, for the 
Petitioner. 

Messrs. Moheiuha Nath Ray and 
Rupendra Kinnar Mitter, for the Opposite 
Party. 

JUDGMENT. 

Richardson, J.— By onr order, 
dated 26th January, 1922, Rule No. 515 
of 1921 Raj Kumar Mookerjee v. W. J, 
Godfrey (Ij, was made absolute on the 
footing that the amount standing to 
the credit of AV. J. Godfrey in the 
State Railway Provident Institution was 
attachable at the instance of the then 
petitioner, Raj Kumar Mukherjee, in 
execution of a decree for money whicli 
he had obtained against Godfrey in 
the Sealdah Court of Small Causes. 
Inasmuch, however, as tiie rule was 
unoiJjiosed, there l.ieing no ajipearaiice 
for Godfrey and the Administrator of 
the Fund, to whom no notiee of 
the Rule had been given, not being re¬ 
presented, liberty was expressly reserved 
to the latter to come in and move to 
have the order discharged. In pursu¬ 
ance of the liberty so reserved, the 
present-Rule was obtained on behalf 
of the Secretary of State for India. 
At the hearing, the learned Advocate- 
General appeared for the present 
petitioner, the Secretary of Slate, and 
the learned Vakil, Mr. Moheiulra Natli 
Roy, for the creditor. 

There is no dispute that the amount 
standing in the Fund to Godfrey’s 
credit was not attachable so long as 
he Avas employed as a servant of a 
State Raihvay. The question is whether 
the amount became attachable on his 
retirement from such service. 

It now appears that the Rules re¬ 
gulating the General Provident Fund 
to which Ave Avere referred on the 
former occasion, do not apply to the 
State Railway Provident Institution, 

(1) (1922)A. I. R. (.0.; J96. 
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\vhich is governed hy the Rules con¬ 
tained in tlie State Railway Open 
Line Oode, Volume II, App. I, rule 10 
of the Oeneral Fun<l Rules is therefore 
out of the way. The corres]>(>nding 
rule 30 of the relevant Rules is other¬ 
wise framerl and in the view we take 
gives rise to no dithculty. It is in these 
terms : — 

“Xeither compulsory dep<»sits, nor 
lionnses, t. c-., mone\’ added l)y (rovern- 
ment tf) compulse-ry deposits, nor the 
interest tliereou standing at the credit 
4)f a depositor, whether in actual 
service, discharged or deceased, can be 
Httachetl by a Court of Law, Init 
voluntary deposits and the interest there¬ 
on standing at the credit of a depositor 
on any given date are free to attach¬ 
ment on that <late.'’ 

It is conceded that the amount at 
Godfrey’s credit consists entirely of 
<leposits which, when they were made, 
■were ‘compulsory deposits’ within the 
meaning of this rule and of the Pro¬ 
vident Funds Act. There is no (|uestion 
of any voluntary deposits. 

As to tlie word ‘discharged' it does 
not necessarily mean ‘dismissed.’ Jt is 
wide enough to include the case of 
a servant who lias been j>ermitted to 
retire or take his discharge. 

'rhe question is Avhether rule 30 is in 
accordance with the law on the 
sul >ject. 

The Civil Procedure Code section 60 
(1) (A-) exempts from liability to attach¬ 
ment “all compulsory deposits and 
other sums in or derived from any 
fund to _which the Provident Funds 
Act, 18ib, for the time being applies 
in so far as they are declared by the 
said Act not to Ite liable to attachment.” 

That leaves the matter to be con¬ 
trolled liy the Pi-ovident Funds Act 
and rule 30 seems merely to express the 
draftsman’s view of the result of sub¬ 
section (1) of section 4 of that Act 
Act IX of 1897 as amended by Act 
V of 1903). The question turns on 

that sub-section the meaning of which 

apai’t ^ from any difbcult.v as to the 
term ‘compulsory dep^osits,' is clear 
enough. “Compulsory deposits," it says, 
in any Governnient or Railway Pro¬ 


vident Fund shall not be liable to any 
attachment under any decree or order 
of a C\')urt of Justice in respect of any 
debt or liability incurred by a sub¬ 
scriber to, or depositor of, any such 
Fund and, neither the Official Assignee 
nor a Receiver appointed under Chap¬ 
ter XX of the Code of Civil Procedure 
shall be entitled to, or have any claim 
on any such comjmlsorv deposit.” 
The Words are quite plain and general. 

“comi'iulsory de])osits” are attach¬ 
able. 

But then it is argued that these 
de])osits with which we are concerned, 
though they were compmlsory deposits 
when they were macle and so long as 
Godfrey contiiuie{l in the Railway 
service, ceased to he compulsory 
deposits when he retired. The argu¬ 
ment is based on the definition in 
section 2 (2) of the Act and on rule 22 
of the Rules. 

As defined in the Act “ ‘compulsory 
deposit ' means a subscription or deposit 
which is not repayable on the demand, 
or at the option of the subscriber or de- 
])r)sitor, anti includes any ctmtribution 
whicli niiiy liave been cretlited in 
respect ()f,^ and any interest or incre¬ 
ment Wiiich may Iiave accrued on, such 
suh.scriptio:! or deposit under the Rules 
of tlie Fund." 

Rule 22, so far as it is material, is as 
follows: -- 

“Save with the particular sanction 
of tlie G:>vernm?nt of India no com¬ 
pulsory fleposit or bonus shall be 
withdrawn excepting; 

tlie decease of the depositor; 

(ii) on his leaving the jjublic ser¬ 
vice.” 

TIio contention is that if the Act 
and rule 22 be rearl together, Godfrey's 
depo.sits became repayable on his 
demand when he left the public seiwice 
and thereupon were automatical¬ 
ly removed from the categorv of com¬ 
pulsory deposits. 

In my opinion that is a mistaken con- 
struction of the statutoiw definition. The 
dehnition speaks with reference to some 
r und in which the deposit is made, and 
as it seems to me it crystallizes the nature 
of the deposit at the time at which it is 
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made. A compulsory deposit is a deposit 
waich goes into the Fund as a compulsory 
deposit and is at that date received and 
classifted as such. It is conceivable that 
the Rules of a Fund might subject the 
general right of withdrawal conferred by 
Bjch a rule as rule 22 to restriction or 
condition so that the whole amount at a 
depositor's credit might never bect)me 
freely payable or repayable on his demand. 
But quite apart from that, a depositor 
presumably continues to make compulsory 
deposits till he dies in service or retires 
and I can see no ground for a different 
cla35ifi:!ation of such deposits or a different 
description being applied to them after 
his death or retirement. In other words, 
as long as the deposits subsist in the 
Fund, so long, at any rate, both as matter 
of legal construction and in the common 
and ordinary way of speaking, they are 
properly and correctly described as com- 
pulsorj’’ deposits. If that be so, under 
section 4 of the Act, they are not liable to 
attachment. 

Though there is no decision binding 
on us, the question is not free from 
authority and the view I have expressed is 
supportedby the judgmentof Sir Lawrence 
Jenkins, C.*J., in Veerchand v. B B. A. (\ 
I. Riilwaij Co. (2) the facts of which 
are on all foiu*3 with the facts of the 
present case. The case of iW ///bc v. B. B. 
&. C. I. Raihray Co. (3), on^yhich reliaiice 
has been placed for the creditor, was there 
cited but was not followed. I am content 
to adopt the brief statement of the learned 
Chief Justice. “The deposit,” he said, 
“when it was made was not repayable on 
demand and therefore at that time was a 
‘compulsory deposit’ and having once 
acquired that character with its attendant 
consequences, it continude (in my opinion) 
to retain it.” 

I have dealt with the case on the f*^**?!" 
ing that no distinction exists between the 
deposits made by the depositor himself 
on the one hand and the contributions in 
respect of those deposits and the interest 
or increment accrued on them on the 
other. I have assumed that there is a 
sense in which these accretions to the 

(2) 29 B. 259; 6 Bom. L. R. 931. 

3) 5 Bom. L. R, 454, 


original deposits can be said to be ‘repay¬ 
able’ or ‘not repayable’ on the demand of 
the depositor. I do not forget, however 
that Sir Lawrence Jenkins, C. J., founds 
an argument on the frame of the atatutorj' 
definition. If the word be interpreted as 
meaning one thing and including another 
and a different thing the meaiimg of the 
word as first defined would seem to be 
enlarged so as to include the second thing. 
It is as if the Legislature had said the 
word shall mean and include (1; tlie first 
thing, and (2) the second thing. In the 
view suggested for the creditor,"therefore, 
on the depositor’s death or retirement a 
distinction might have to he draum 
between the deposits made by the 
depositor himself then repayable on his 
demand and tlie additions to those deposits 
to which the limitation of not hein" 
repayable on his demand was never 
applicable or essential and which must 
therefore, be understood as coming other¬ 
wise within the meaning of the term 
“compulsory deposit.” The learnedjChief 

Justice concluded:—“I do not suppose it 

was ever intended that the Fund should 
as to part be and as to part not be, a 
'compulsory <le]^osit.' 

As to the cases in this (\)urt, in Setk 
Minina Lai v. (jaiiisfttnl (4), the main ques 
tion decided was that the fund there in 
ciueslion, which had been established by 
the Corporation of Calcutta, was subject 
to the Provident Funds Act. It is not 
clear whc'ther the sub.seriber whose 
deposits it was sought to attach was or 
was not at the time in the employ of tlie 
Corporation. 

In Hindley v. Joy Xarain Mmuvari {5) 
the Provident Fund was that of the East 
Indian Railway. The depositor had died 
and a decree for money had been obtained 
against his father as his legal representa¬ 
tive. An attempt made in the course of 
executing the decree to attach the amount 
standing to the credit of the deceased in 
the Fund, was frustrated by Rankin, J. 

“Whether,” said the learned Judge, “the 
employee is in the service or out of the 
service, whether he be alive or dead, his 

(4) 35 C. 641; 12 C. AV. N. 633.] 

(5) 54 Ind. Cas. 439; 46 C, 962; 24 C. AV. 
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shai*e is iinatfaoliable in the hands of the 
institution." That decision is in point, and 
the general observ'ations wliich the learned 
Judge makes on the nature of these Funds 
may also be usefully referred to. For if 
there be any doubt as to the meaning of 
the Act, it is pennissihle to have regard 
to the state ofthiinrsto whicli the ^Act 
■was intended to apply, the conditions in 
which it would operate, and the class 
of persons which it was intended to 
benefit. 

In the result this Rule must, in my 
opinion, be made absolute. Our order dated 
26th January, 1922, in Civil Rule No. 515 
of 1921 Raj Kumar Mookerjec v. W. J. 
Codfr^y (l! should be discharired, and in 

the amount .standing" i]ir ererlit of \V 
J._ (Jodfruy ill tin* Railway- Ih>>vL.l(‘ul In- 
stitutitui ha.'^ been attached or ic-attaclied 
the Sealdah Court of Small 
t!ie attachment should he withdi*awn. 

Ghose, J. I am of tlie sann^ 
opiUKui. lliv Rrovidcul Funds Act seems 
to he an instance of fragmentary legisla¬ 
tion as It does not provide for all the 
circumstances under which the sums 
standing to the credit of depositors are 
payable and complications have arisen in 
;nie decision of the case on account of the 
Rules framed from time to time for the 
administration of the Fund and the re- 

solution oChe 29th of July, 1919, to ivhich 

our attention was draii-n. Rule 10 with 
reference to which ive had decided tlie 
case at the previous hearing has now been 
shown to have been excluded in its opera¬ 
tion as le^gards suliscribers to tlie State 
Railways Provident Fund. Rule 30 which 
IS applicable t<. servants emploved on State 
Railways has been relied on hv the learn¬ 
ed Advocate-General. Under this rule 

the money n, deposit is not liable to 
atta.dnnm.t It i.s ,-,,ntcndcd „n beb df of 

Rnv -Moliendn. Xatli 

Ro. that this rule is ultra riresnf the 

A(t. His main contention is tliat the 

noney was not a com,,also, v deposit wl mi 

amongst other tilings, that no co,n,',nl'soiv 
deposit or bonus shall be withdrawn 
except on the depositor leavin*^ the 

the money is payable on® the. employee 


leaving the service, it is payable on his 
demand and it therefore ceases to be a 
compulsory deposit within the definition 
in ■se'^tirii 2 (4) of the Act and isconse- 
quently lia).Je to attachment. The obser¬ 
vations of Russel, J., in .l/i7/erv. B. B. & 
C. I. Ralhcay Co. (S') are relied on in 
supi^ort of this argument and it is con¬ 
tended tliat the case of Veevclutnd v. B. 
B. cO C. I. Railway Co. (2) wliich is a 
decision on the question in controversy, 
was wrongly tlecided and ought not to be 
followed. It may be observed in passing 
that there was an appeal from the decision 
of Russel, J. but the Court of Appeal 
apparently refrained from expressing any 
opinion on this cfuestion [see Veci’chand, 
V. H. H. (f- C. I. Rtf U way CaK i'2)1. 

It si'cins to me that the mone>' in dei)Osil 
is inchidefl within tlie definition of 
•‘compulsory deposit" in the Act. The 
deposit was not jmyable on tlie demand or 
option of tlic siibscrilicr i>ut was jiayable. 
(uily under certain circumstan(*es. In my 
oj.tiuiun it cannot be said tliat the deposit 
was payable on demand by reason of the 
fact that it became payable under the 
rules on one of the events happening 
afteiAvards, and that the character of the 
<leposit that it was not repayable on 
demand remains unaltered. Hence it is not 
excluded from the definition of compulsory 
de])osit. The money, tlierefore, is not 
liable to attachment under the provisions 
of section 1 (1) of the Provident Funds Act. 
In this view I should follow the decision 
of Jenkins, C. J., in Veerchandw B. B. 
<& C. I. Railway Co. (2) and I need not 
refer further to the Rules or to the policy 
of the Act on which arguments were 
addressed to us. 

I agree in the order proposed by my 
learned brother. 

Rule made absioliife 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1762 op 1922. 

May 16, 1921. 

Present: —Mr. Justice Xeave. 
MADHO LAL— Defendant—Appellant 

versus 

BANARSI DAS and another — Plaintiff 
AND Defendant—Respi^ndents. 

Cii»i7 Procedure Code (-IcI V of lUOS), 0. XVIII, 

S (1)—General Rules (Ciril), Ch. II, r. I-- 
“Day Ilxed for hearinij of suit," meanin(f of — 
Payment of Pleaders' fee—Certificate u'hcn should 
be jiled. 

The “day tixed for the heariiip: of the suit 'in 
0, XVIll/r, 2(1) of the Civil Procedure Cmle 
does not mean or include the day on which 
issues are framed. 

For the purpose of determining:, whether a 
certificate of payment of Pleader's fee has been 
filed in time according to rule 1 of Cha|)ter 21 of 
the General Civil Rules, the first day of hearing 
is to be interpreted as the first day li.Ked for 
hearing after the framing of issues. 

Second appeal against a decree of tlie 
District Judge, Benares, dated tlie 2nd 
November, 1922. 

Dr. K. N. Katju and ]Mr. Hart KisJtcn 

Kaul^ for the Appellant. 

Mr. Bhagivati Shanker, for the Respond¬ 
ents. 

JUDGMENT.— This appeal arises 
out of an order of the District Judge of 
Benares upholding the order of the Ad¬ 
ditional Subordinate Judge admitting a 
certificate for Pleader's fee which was said 
to have been filed after the first day 
of hearing. The facts are that the certifi¬ 
cate was filed oii the 24th of April, 1922, 
the issues were framed on that date, 
and the case was fixed for final disposal 
on the 12th of May. The Rule govern¬ 
ing the question is rule 1 of Chapter 
21 of the General Rules (Civil). As it 
stood at the time, this rule prescribed 
that no fee to any legal practitioner 
should be included in any decree or 
order unless the Judge was satisfied 
that the fee was paid at or before the 
commencement of the hearing of the 
suit. An explanation appended to the 
rule ran, “By the word ‘hearing’ is 
meant the hearing referred to in O. XVIII, 

r. 2 (1) .but not the day to which such 

hearing is adjourned." Order XVIII, r. 2 
(1) provides that “on the day fixed for 
. heading of the. suit or on any other 
day to* which the hearing is adjourned, 
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tlie party having the light to begin 
shall state his case and produce his 
evidence in support of the is.sues whicli 
he is bound to prove." It seems to me 
clear tha t in this Rule of the C'ivil Pro¬ 
cedure Code “the day fixed foi* the 
hearing of the suit" does not mean or 
include the day on Avhich issues are 
framed. It is true that elsewhere in the 
Code, as, for instance, in (). VIII, r. 1 
the first day of hearing is used to mean 
the first day on which the ]iarties ap¬ 
pear in Court, but having regard to the 
express reference made in the exiilana- 
tion to rule 1 of Chapter 21 I take it 
that for the purpose of determining 
wlietlier a certificate of payment of 
Pleader's fee has been filed in time, the 
first day of hearing is to be interpreted 
as the first day fixed for hearing after 
tlie framing of issue.s. ' This interpreta¬ 
tion is su])porte<l by tlie recent amend¬ 
ment of the rule in question published 
in the I'. P. Governwent Gazette cm the 
12th of April of this year. This amend¬ 
ment has altered the rule hy allowing 
the payment of the fee to be made before 
the conclusion of the hearing of the 
suit, and has done away Avith the ex¬ 
planation. The certificate was filed 
within the time prescribed by the Rule, 
and the appeal is accordingly dismissed 
with costs including in this Court fees on 
the higher scale. 

K. s. D. >\.ppcal dismissed. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Suit No. 1344 of 1919. 

May 15, 1923. 

Present: —Mr. jMadgavkar, A. J. C, 
RAMJI HANSRAJ— Plaintiff 

versus 

Mrs. H. J. CHINA! and others ~ 

DeFEN HANTS. 

Specific Relief Act (I of 1877), s. So, last para. 
—''In the same case," construction of~Vcndor 
in possession—Consent decree, whether can he 
varied. 

The words "in the same case" in the conclud¬ 
ing paragraph of section 35 of the Specilic Relief 
Act are not restricted to the previous paragraph 



INDIAN OASES. 


[1924 



RAMJI HANSRAJ V. CHINAI. 


alone and apply not only when the purchaser is 
in possession of th? subject-matter, hut also when 
the vendor is in possession, [p. 75. c<tl. 1.] 

Kurpal Hemraj v. Sham Rai> Ragluuiath 72 Ind 
Cas. 321; 25 Bom L. R. 231; (l!)23) A. I.’ K. (H.) 
211; 47 B. 5^5), f()ll<>\ve<l. 

The general rule that a decree liy consent can 
only be varieci l>v consent has excn)tions fn 75 
cols. 1^2] ^ 

Shankar Sakharam v. Hafanji Pmnji, 7:) Ind. 
Cas. 22f); 25 I4om. L. R. :i2<; 17 B. na7; (i'.l23i A. 1. 
U. (B.i 141. foliioved. 

Lachirani Dafjdnvam Martra-li v. Jiina IV.va 
Matvj, 27 Ind. Cas. S3f): If, B on. L. R. G:>8. referred 
I*. 

Application by defendant No. 1 tinder 
section 151, ('ivil Procedure (\)de. and 
section 35 of the S])ecific Relief Act. 

^Fr. E. ('asteKiiiit, for the PlaintilY. 

^Ir. Toln.sniff Kh nshalsin<f, for Defend¬ 
ant No. 1. 

!Mr. Tssarfltts (torllnn’tt ni, for Defend¬ 
ants Nos. 2 an<I 3.- 

pRpER.--This is an application in 
Suit No. 1344 undei* the followinc;’ cir¬ 
cumstances:— 

III that suit for specific i>erforniances 
by the i)laintiff-vendee against the de- 
fendants-vendors, a consent decree was 


by tli;: 
re.-icision 
plaintiff 


otln 
f*f th 
coi 


plaintiff, firstl 


])assed on the 8tli Septemlter. 1922, b 
whicli tlie ])laintiff was, on payment t 
the defendants of Rs. 1,22,800 an 
interest, t(» obtain specific performance 
“the ilecree, bcini; executable at the on 
of six months In' either party.” Th 
plaintiff lias not paid and the deferu 
ant No. I su])i)orted 
defendants applies for 
I'ontract, as far a.-; llu- 
cerneil. 

It is ai';^iied hu- tlie 
that the words “in the same case" 
theconcludin.s: para.i^rapli of section 35 
the Specific Relief Act applv to tlie pr 
cedin " paragraph only when the pnrchfi 
er is in possession of the subject-matte 
urnl not as here, when tlie vendors a 
in possession; secondly, that the prese 
ilecree being a decree bv consent con 
only be varied by consent and that tl 
order now sought for the defenda 
No. 1 would vary the decree; and Ihirdl 
that the Court should grant the plai 
tiff a further extension of six months 
the period of payment of the purcha 
amount under the decree. 

The defendants rely on the broad- 
construction of the words “in the 


case" adopted in Kurpal Hevivaj v. 
Sham Rao Rughunath (1). It is also urged 
for the defendants that the plaintiff 
when lie himself urges that a decree 
by consent cannot be varied except by 
consent, cannot in the same breath ask 
for a variation of tlie decree by a 
further extension of the period of pay¬ 
ment, in the decree. 

As to the construction of the words 
“in the same case", the narrower con¬ 
struction argued for the plaintiff un¬ 
doubtedly rests on the high authority 
of learned commentators ; Collett 
on Specific Relief, V Edition, page 282, 
and S. C. Banner ji on Specific 
Relief (1909 Edition), page 588, Owing 
to the conflicting autliorities on either 
side it is advisable to consider the 
section in <letail. 

(Miapter IV of tlie Specific Relief 
Act which o])ens with section 35 deals 
with rescision of contracts, and the 
opening section puriiorts to recite cases 
when rescision may he granted. Three 
cases arc cited in the first paragraph. 
The second ]iaragraph deals with further 
relief in addition to rescisitm, viz.j l ay- 
ments oF rents and juofils, in cases 
wlien the purchaser of the lessee is 
in I'osscssion of the subjeot-ir.atter ; and 
finally comes the concluding paiagiaph 
now in fpiestion eni] oucring the CoBrt 
whicli passes the decice of which 
default has been made, to rescind the 
oontract eitlier a.s regards the party 
making the elcfault or in its entirety. 


Undoubteflly tlie opening words of the 
concluding paragrapli “in the same 
case" are not very happily chosen. Both 
Collett and Bannerji agree that the 
intention of the Legislature was to 
legalise in India the English practice, 
under which the party not in default 
can obtain rescision not merely by a 
sei:)arate suit but also by application 
in the suit in which the decree for 
specific performance has been made. 
If the Legislature had intended the 
concluding paragraph to apply to cases 
restricted to the preceding paragraph 
alone, it would have been more natural 

(1) 72 Ind. Cas. 321; 25 Bom. L. R. 234; (1923) A- 
I. R. (B.) 211; 47 B. 589, 
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either to use the words “in the last 
case” rather than the words “in the same 
case”, or to omit these words altogether 
and not to add a separate paragrai>h 
at the end. but to make this a por¬ 
tion of the previous ])aragraph, adding 
the words “and the Court may.” 

Again on enquitable grounds, there 
seems no reason why the relief and 
the forum in the concluding para- 
grai)h should be restric-ted to cases 
where the purchaser is in ])ossession 
of the subject-matter. On the contrary 
it would be easy to recite cases when 
such a relief and such forum would 
be even more appropriate to tlie cases 
when the purcliaser is not in posses¬ 
sion. 

I conclude therefore that even if 
the words “in the same case” are not 
very happily chosen, difficulty is not 
removed by restricting their construc¬ 
tion to the previous pragrajdi alone, as is 
ai'gued for the plaintiif, hut that, if 
anything the difficulty is thus increas¬ 
ed and that the reasons for extending 
these words to clause "c” of the 
paragraph are stronger, and valid. 
I agree, therefore, for these reasons witli 
the construction in the Bombay case citerl 
above, relied upon for the defendants. 
In the present decree, the further words 
“this decree be executable at the end of 
six months by either side” are also 
perhaps not very happily chosen, ihe 
meaning, however, ai>i)ears clear, r/x that 
the party not in default was at lihert\ 
to applv to the Court at the end of 
six months. These M-orcls, therefore, do 
not do violenee in this partieular ease 
to the general conclusion arrived at 

before. 

As to the second argument for the 
plaintiff it does not appear to me in 
the first place that there is any ques¬ 
tion of vaiying the decree. The I'^^l 
. question is whether the defendants have 
or have not under section do 
the legal remedy they apply for, against 
the plaintiff who is admittedly in default. 
In any case the general rule that a 
decree by consent can only be varied 
by consent enunciated in cases such as 
itachiram Dagduram Mamvadi v. Jana 


15 

YesuMang (2) has exceptions as pointed 
out in Shavker Sakha rmn v. Ratanji 
Prem ji (3), 

Lastly as* to the oral application of 
the plaintiff* further to extend by six 
months the period of payment granted 
in the decree, no affidavit or other cir¬ 
cumstances are before me to justify tlie 
extension. Nor is the plaintiff able to 
accept the offer of the o])posite party 
to give security for payment before such 
extension could he granted. As far as 
I can judge in the present condition of 
the values of properties in Karachi sucli 
a further extension would introduce an 
element of instability in the contract, 
which, for aught I know, might not be 
equitable, to either party concerned. I 
am unable, therefore, to grant the ex¬ 
tension. 

It is urged for the plaintiff that the 
defendants have already received 
Rs. 20,000 from the plaintiff before 
the suit. If so, it may be as in many 
other bargains that the defendants had 
the better of the bargain, because I 
presume, tlie plaintiff entered the mar¬ 
ket at the time of lioom and has t(t 
complete the bargain at the time of a 
slump and tightness of the money 
market. 

I must, therefore, grant the defendant 
No. I’s application and rescind the 
contract as far as the idaintiff is con¬ 
cerned. 

As tlie apv>lication was argued on the 
construction of section 35 of tlie Specific 
Relief Act, I make no order as to costs. 

K. s. n. Application allowed. 

i2) 27 Inti. Cas. Iti Bom. L. U. fifiS. 

(.•{) 79 Iiicl. Cas. 22G; 25 Bom. L. li. IVJS- -i7 B. 
607; (1023.) A. I. R. (B.i 441. 
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CALCUTTA HIGH COURT. 

OkDIXA 1:V OuiGIN'AL VlWL JL'rnSDKTinX 

Xu. 1G5 (»F 1 j2u. 

January !). llUJ. 
pj'csent: —Ali-. Justice Civaves. 

In rc DIXARAM SO.MAXl 

AXI) OTI i !■: RS — I X SI > 1 A'KX TS. 

BHIM BAHADl’K SIXG CHi^:TRI 

AXI) AXOTu Ei: —Apr l i< wx ts. 
Prc.si'lencii T>‘ans I r,: ii>ii .ic’ (III of /PC.O;. 
S$. J>i. !'n C'X'7 Pr'u',^‘hir>’ {.’<</».' (.1/7 I' /»/ }!>usj 

(>. XXI ■■ vwU r .U7. imsilK.ti 

— L'>nri, jn l i.s lid ii>u <>i—\\ i > :siilin-jiuiiic 

ikan ACC miU.^ <nc<t!,\ 

A i»ors-.»n .siniunoiied under ‘id ^ 1 i ol' 

the l*re^;idenfy 1\evns lux.lvciicy Art dues inA. 
<it iin\ in Jill ciise.''. Pill Nvitliiii tlii’ »»f 

nn ordiiiury witiu-srf t'j \\Ij«>iu the j'rnvisi«*n.'» of 
O. X^’l el the Civil Trucedure Code reluti* ip 7i; 
col. A.j * 

Tie? proviso to section pa of the Insulveney Act 
makes it fpiite clear that it was not inleud'Ml to 
fetter tile Court in the exen is- of its jurisdic¬ 
tion under S'-elion iiO liy any limitation iuuiossd by 
the Co<le of (’ivil Ihoceduiv. •']>. 77. eo|. l.| 

'I'he Court ha-; pr.w.-r uinlor «i>-«'iion :;<» of the 
Vresideiiey 'I’owns In.v.Ivc-ney A.-t l.» stuum^m 

Ijeforc* it ]ierr>ous wli<» re.-ide at a ^riuiter di-fiinee 
thiin IMH) miles. [i7,p/.| 

ill .-vueh «M-cs pp per Jr.'.vidliiiir and .stlu-r 
expenses should he t-ndered and so tar as 
lK>s.siljle the c.)nveniene> of pers<.ns required to 
attend should he considered. |«7/i//J 

Application to set aside an order by 
Ee,^istrar iti Insolvency under section 
30 of the insolvency Act. for the examin¬ 
ation of the above-named applicants made 
on the application of Sadiram (Miandan- 
mall, a creditor of insolvency. 

*Mr. S. X. Bnncrjce, for the A])j>licants. 

JUDGMENT. —This is an aiiplica- 

tion l>y two persons to set aside an 
Older for their examination uiKier sec¬ 
tion 30 of the Presidency Towns Insolv- 
enc_\ Act made on the i8th *Vugnst, 1!)*^’^ 
By the said order, which was made at 
the instance of a creditor who had jiroved 

IVir- . , ^ presence of the 

Olhcial Assi;j:nec, the applicants were 

ordereil to attend Viefore the Re^isirar 
‘.‘X Cth September 

to he examined resardiipn- the in- 
■solyents, their dealings and proiierties 

and they were required to i>roduco their 

book.s ot account for tlie vear IhiO and 
a morl-a^m executed 1,y the insolvents 

lh.>n’''‘uu December. 

l.)-0. Ihe applicants in fact attended 

before the Registrar in pursuance of the 


order on iJie i4th September, 1922, when 
the nial ter was adjourned until tiie JUth 
Xoveini)er. 'J'Jie ai)piicants tJiereupon 
letiirneii to Oarjeeliiig wJiere tjiey reside, 
and caine down again"to (.''alcutta on the 
iUtii Xovend)ej’, one of them was at- 

V lever on the 23rd November 
and tlicy bolii I’etnrned to Darjeeling 
on the aOiIi oj that month. The applica¬ 
tion is based on two grounds, (Ij tJiat the 
oitlei should not liave l>een made as 
the applicants reside more tlian 2G0 
miles lixnn Calcutta, '2,i on the ground 
that they wei'c not j>ai(.l travelling and 
ooar{ling charges. TJie second ground 
lias not lieen jire.ssefl. So far as the 
lust ground is concerned 1 he ajijdicants 
icl\ on section 90 (1 lof the insolvency 
-V-t and on (). XVJ, r. 19 of tlie Code of 
Civil J'rucedure. 

Section 90 (1) provides that in pro- 
oeedings nmler the Act the (Vuirt shall 

have ihe like powers ;.nd follow the 
like procedure as it has and follows 
in the exm-ei.se of ils Ordinarv Original 

lyil Oiinsdielion with ihe proviso^lliat 
nolhing^ in Ihe .>nh-seclion is in anv 
\\a> to liniil the jurisdiciioji conferreiion 
tlie ( onrt under the Act. Order XVI, 

y-N-tunpts a witness Irom iiersonal 
attendance unless lie resides within the 
locid limits oi the C’onrt's Original Juris- 

dicUun or within IW miles witli tlie limi¬ 
tation theiein provided. 

Section .5() (1) (if tlie Insolvenev Act 
l>n>vnles tliat the Court mnv, on the 
aiiphcation of the Clhcial As.sionoe or of 
any creditor who lias luoved ' liis debt 

at any time after an order for adjudira- 

tioii has lieen made, summon iietoie it 
the iiisolv(u,t or any lauson knonn or 
.suspected to liave in his posse.s.sion anv 
l)roperty iH-loiminq- to tlie insolvent or 
suppose-1 to he iiidchted to tlie insol¬ 
vent or any person whom the Court mav 
deem cajiahle of -iviiifi- iiifoimalion re.s- 

peetin- the insolvent, his ilealimrs or 

proijerty. 

suh-section make.s it 
deal that the person ui he summoned 

-fall 

nisi ‘r d' an ordinarv wit¬ 

ness to whom the (irovisions of O.'XVI 

relate. Jt deals rather with the di.s. 
covery aaul recovery of property tlia 
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with tlie onlijiary testimony wliieli a 
witness (^an give, and the proviso to 
section 90 (1) of tiie Insidvency Act 
makes it clear that it Avas not intendeil 
to fetter the Comt in llie exercise of 
its jurisdiction imder section o(> bv anv 
limitation iinposeil by the CVide of Civil 
Procedure. 

I think the contention of the ap])licants 
is not well founded and tliat the Court 
has power under section 3(> to summon 
before it iK^rsonswlm reside at a greater 
distance than 200 miles. I need hardly 
add that proper travelling and other 
expenses shoxdd be tein^lered and that so 
far as possible the convenience of i)er- 
sons required to attend should l)e con¬ 
sidered. 

As the application fails the applicants 
must pay the costs. 

K. s. D. Appliccition rejected. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Secokd Civil Appeal No. 274 of 1921. 

April 26, 1922. 

' Present: —Mr. Hallifax, A. J. C. 

LA XMICH AND— Plaintiff- 

Appellant 


ve rsus 

NARAYAN and others—Defendants— 

Respondents. 

Transfer oi PropeHij Act {IV of lbS2\ s. / i-- 
Prior mortgaoee obtaining foreclosure decree— 

Puisne mortgagee's remedy. t t . 

If a prior mortp:agee obtains a decree for toie- 

closure against the moilgagor without joining the 
puisne mortgagee as defendant, because tlie suit 
against him is barred by time, the puisne nioit- 
gagee's right to redeem the prior nioitgagec is 
not dead ; in fact his only remedy is to l edeeni. 

[p. 78, col. 1.] « , 1 X- 4 . • 4 - 

Appeal fi’om the decree of the District 

Judge, Nagpur, dated the 27th January 

1921 ill Civil Appeal No. 114 of 1920. 

FACTS. —The suit from which this 

afipeal arises was hrought on a mortgage- 

bond, dated 13th July, 1910, executed by 

Raoji, the deceased father of the nrst 

two defendants, for Rs. 1,000. The 

was payable by instalments of Rs. 50 

^ach. Interest at Re. O'12-O per cent. 


per mensem was agreed lo be Jiald witi> 
each instalment and in default of sucJi 
jiayment compound interest was to lie 
paid. Ill default of three iiis talineiits 
the whole delit was to become <lue. 

Defendants Nos. 3 and 4, the juior 
mortgagees of the mortgaged property, 
sued on their mortgage and olUained 
possession. They assigned half of their 
interest in the mortgaged i;roj)erly tn 
Sitaram, defendant No. 5. The tirst two 
defendants denied knowledge of tin* 
document sued on and jileaded that the 
property was joint ancestral pro])erty of 
the family and that the mortgage was 
not for the Tieuelit of the family-. 
Defendants Nos. 3 to 5 slated that the 
plaintiff was a party to their case, lie 
was joined on his oAvn application but 
as his joinder took place after the suit 
against him was time-barred, he was 
discharged hy the Appellate Court. It 
was coiiteuded that the plaintiff could 
not ask the defendants to redeem him 
but that he should redeem them. Tlie 
plaintiff stated that the mortgaged 
property was the self-ac(juired juoperty 
of the mortgagor and not joint family 
property. 

Mr. R. Buhde^ for the Appellant. 

Mr. 4/. B. Kinkhede, R. B., for the 
Resjiondents. 

JUDGMENT.— The first of the 
two contentions of the learned Pleader 
for tlie appellant is based solely on the 
assumption that the appellant liere was 
impleaded in the previous suit. But 
he was not. The record of that suit as 
it stands at present does not show liis 
name in the list of defendants, as it \\'as 
ordered hy this Court.to be erased from 
that list. The fact that he was believed 
for some time to be one of tJie defendants 
and was accordingly treated as one of 
them makes no difference whatever, as 
that belief was wrong and was correct¬ 
ed. 

In the second place it was argued 
that though the pre.sent plaintiff-appel¬ 
lant was not a party to the ju'cvious 
suit, the right to coiujjel liim to redeem 
is dead along with the right to* sue 
him for foreclosure, as was held in 
Raghunath v. Sheolal (1) a ruling which- 

i^l) 39 lai. Cas. 819; 13 N. h, U, 69. 
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was a]>proved by a Full Bench ol' this 
Court on the i)th of July. 1921, in 
Jayesfnrtfr V. M(*ti (2). It was there liehl 
that tlie i>rior mortgagee could not sue 
the puisne mortgagee to enforce his 
right to he redeemed, not lliat the right 
he redeemed was dead. The essential 
distinction between that case and this 
is that there the prior mortgagee was 
the plaintiff while here he is a defen^l- 
ant. 

The [)oiut is very clearly explained 
in paragra])h 1395 of Jones on Mortgage 
Avhere the. learned author says:—“\Vhen 
a party in interest, other than the owner 
of the e(|uity of redeini)tion, is not 
made a party tn the hill, the foreclosure 
is not generally fortius reason wholly 
void. It is effectual as against tliose 
persons interested in the eeputy who 
are made parties. The sale vests the 
estate in the purchaser, snbje<*t to 
redemi>tion by tlie person interesterl in 
it, who was jiot made a party to the 
proceedings. His only remedy, however, 
is to redeem. He cannot maintain eject¬ 
ment against the imrchaser. He cannot 
have the sale set aside by intervening 
by petition in the foreclosure suit. His 
only right is the right of redemption.” 
The appeal is dismissed and the ajjpel- 
lant must pay all the costs. 

S- D. Appeal 

t2) 66 Incl. Cas. 631; 5 X. L. J. 157; il922' A. 1 H 

Ul. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1071 of 1921 

March 13, 1924. 

Preseaf;—-Mr. Justice Krishnan. 

K. S. KRISHNA IYER —Defendant— 

Appellant 

vei'sus 

GYANADIKKAM PILLAI and others 

—Plaintiff's Legal Representatives 

—Respondents. 

Speci^c verforniance——Agreement 
to (usign decree — Judgment-debtors insolvency, 
whether affects agreement—Assignor s right to 
recover full amount agreed upon—Damages. 

An agreement to accept the assignment of a 
decree, on th© payment of a ^ed amount, doe^ 


unt bei'onie invali{i. if the judgment-debtor becomes 
iji.solvciit; and the assignor in such a case is not 
entitled only to <lamages but Ir) tlic full amount 
ti.xed in the agreement, (p. 79, col 1.] 

■ !<a hi<lra Xatfi H(fsu v. Pet/er Dt ye Dehi, .34 Ind. 
('as. 6!); 1.3 (’.990 at ]). 999; I I A. L. J. 527; 20 
('. \V. X. S(>(); .1910) I M. W. X. 10.3; IS Bom. L. 

K. 509; 24 (,’. h. J. 67; 20 M. h. T. 25; .3 L \\\ 
55.3; .31 M. 1^. J. 218; 1.3 I. A. lOS > P. C.K distingu¬ 
ished. 

There is no invarial)le rule that in ra.ses of spe- 
idlic iierformance relating to moveable propertj^ 
<lamages only can be awarded, fji. 79. col. l.J 

Second ai)peal against the decree of 
the Court of the Subordinate Judge, 
Soutli Malabar at Palghat, in Apt)eal 
Suit No. 103 of 1919 (Appeal Suit No. 482 
(if 1919, on the tile of the Distx'ict 
(’ourt. Soutli Malahar), jireferred 
against tlie decree of the ('ourt (xf the 
Additional District Alunsif, Palghat, 
in < )riginal Suit No. 15 of 1919 (Original 
Suit No. 483 of 1910, on tlie file of the 
(huu-t of the Ih-incipal District Munsif, 
Palghat). 

Mr. A. B. W'nk'atarhiila lip')-, for the 
Ajipellaiit. 

Mr. P. S. \ a ra f/a nas a'<t my Iyc)\ for 
the Respondents. 

JUDGMENT. —Tiiis suit was 
hrought on an arrangement, which was 
made between the plaintiff and the de¬ 
fendant, that tlie defendant was to take 
an assignment of a decree which the 
lilaintifT obtained against one Aiiantha- 
narayana Ayyar on payment of Rs. 400 
in the circumstances that have happened 
here. Two iioints were taken liefore me 
in second apjxeal. Tlie first point is 
that as Ananthanarayana Ayyar has be¬ 
come an insolvent, the defendant is not 
bound to accept the assignment of the 
deci-ee and is not bound to pay the 
money due under the contract. Reliance 
is placed on a case reported in t/atf/idrtt 
\ath Basil v. Peyer DeyeDebi{l) a decision 
of the Privy Council. There the decree 
that was agreed to he assigned sub¬ 
sequently became barred by limitation, as 
the assignor did not take steps in time 
to keep the decree alive; their Lordships 
held that as the plaintiff had agreed to 
take the assignment of a subsisting de- 

(1) 34 Ind. Cas. 69; 43 C. 990 at p. 999; 14 A. 

L. J. 527; 20 C. W, N. 866; (1916) 1 M. W. N. 
403; 18 Bom. L. R. 509; 24 C. L. J. 67; 20 M. L. 
T. 25; 3 L. W. 553; 31 M. L. J. 248; 43 I. A. 10^ 


Vol. 82] 

QAYANl DAS l\ DWARKA MAKDAR. 

®ree, there was a duty on the part 
of the decree-holder to keep the 
decree alive and that as he failed to 
perform that duty and tlie decree be¬ 
came valueless, the assignee was not 
bound to talve the assignment. That case 
has no bearing on the present case. 
Here, there is no difficulty of the decree 
having become barred as it was express¬ 
ly kept alive. The judgment-debtor has 
become an insolvent, but that does 
not mean that the decree has become 
entirely infructuous. No doubt, it may 
be that the amount of the money realis¬ 
able in execution of the decree had be¬ 
come reduced, but that is no ground for 
saying that the agreement to assign has 
become invalid. 

The second point taken is that the 
plaintiff is not entitled to sue for the 
amount that the defendant agreed to 
pay but can only sue for damages against 
the defendant for not accepting the 
assignment. 1 do not think that there 
is any ground for this contention. The 
defendant agreed to pay for and take 
the assignment of the decree and the 
plaintiff was always ready and willing, 
as found by tue lower Court, to make 
the assignment to the defendant. The 
plaintiff is entitled to the price arranged 
under the contract and need not sue for 
damages. It may be tliat the recovery of 
the price is in the nature of a specific 
performance of the contract, but that 
does not affect the question; for, in sucfi 
a contract as this, the payment of the 
rice is the pi’oper remedy that should 
e allowed. There is no invariable rule 
that in cases x*elating to moveable pro¬ 
perty, damages only should be given. 
The point was not taken in the First 
Court nor was it made a ground in the 
memorandum of appeal to the lower Ap¬ 
pellate Court. The point, therefore, 
suould nob have been allowed by the 
Suoordinate Judge to be argued at all. 
However, i consider that there is no sub¬ 
stance in the contention. Both the points 
taken failing, the second appeal fails 

and is dismissed with costs. 

V. N. v. Appeal dismissed, 

6. D. 
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PATNA HIGH COURT, 

Ai*im5.vl from Origin'al Decree No 105 

OF 1921. 

February 29, 1924. 

Present: —Mr. Justice Das and 
Mr. Justice Ross. 

GAYANl DAS— Plaintiff—Appellant 

versus 

DW ARKA MANDAR and others— 
Defendants—Respondents. 

Bengal Tenancy Act (VIII of ISS-j), Sch. Ill, 
Art. S -Landlord and tenant Land given ior 
cultivation- Lessee settling tenants—Lessee, tvhe- 
f/ter raiyat Suit for recovery of possession against 
landlord —himtVnOoH —Kaiyat, test of. 

Where a landlord, under a par'wana, gives a 
per.son “permission to cultivate" certain land, the 
latter is a raiynt, and limitation for a suit by 
him for recovery of possession, on dispo.«session hV 
the landlord, is governed by Art. :i of Schedule lU 
to the Bengal Tenancy Act. fp. SO, col. l.j 

The mere fact that such a person settles tenants 
upon the land does not change the nature of his 
holding. 

In order to determine whether a tenant isa raiyat 
or not the test is not the use which the tenant has 
made of the land but the purpose for which the 
land is leased. [il>id.] 

Appeal from a decision of the Subor¬ 
dinate Judge, Bhagalpur, dated the 
24th February 1921. 

Mr. S. P. Vai'ma (with him Mr. 
Jaduhans Sahay), for the Appellant. 

Mr. A". P. Jayaswal (with him Messrs. 
Siisil Madhab MuUick, Satya Saran Bone, 
Nirode Chandra Roy and Subodh Chan¬ 
dra Mozamdar), for the Respondent. 

JUDGMENT. —This appeal ai’ises 
out of a suit instituted by the appellant 
for possession of certain lands described 
in the schedule annexed to the plaint 
as : 

“ 1100 bighas of nakdi jote situate in 
iV/aK^a Dildarpur Mai, Tauzi No. 4395, 
and Mauza Dildarpur Tauhr, T. N. 52,' 
Thajia Nathnagar, District Bhagalpur, 
included within the following boun¬ 
daries.” 

'Then follow the boundaries, not of the 
demised lands but of the mauza within 
which the demised lands are situate. 

The learned Subordinate Judge has 
dismissed the suit on a variety of 
grounds. In my opinion the decision of 
the learned Subordinate Judge is right 
and must be affirmed. 

It is unnecessary to deal with all the 

grounds made in the memoranditm oi 
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appe<il. It is sufiiaiciit iv say that tlu-* 
plaiiitiiT's suit is cleailv hanvl nv 
imitation. I’h(‘ leanie<l Subordinate 
Judtre has found tliat if the i)laintitV 
was ever in ])ossession of the disi)uted 
lands, lie was elearly dis]>()ssessed on 
the 7th (if iMarch, 1017. The suit was 
instituted on the ^Ird of January, 1020. 
The jilaintitf's case is that he was 
disyiossessed by the defendants lirst. 
jiarly aetiii”: in collusion with llic 
defendants second jiarty. It may Vie 
stated that the defendants lirst jiarty 
are the juxiprietors of the )muizn in 
(juestion; the defendants second party 
are the les.sees under the defendants lirst 
party; and the plaintiff's case is that on 
the expiry of the lease, in Iivour of the 
defendants second party, lie obtained 
a JinkuniiKtnia from the j'lroprietors 
allowing him to cultivate 1100 huflufH 
of land within the Clearly 

then the case in tlie plaint is one of 
disjjossession V.iy the landloids; and to 
such a suit Art. 3, Schedule Til of 
the Bengal 'Teiiain.'y Act apjilies. Mr. 
\ anna, on behalf of tiie ai)])ellant, 
argues before us that his elient is not a 
raiijat and, therefore. Art. 3 has no 
application to the suit; Init the hukum- 
naina upon which he relies shows tliat 
he is a raitjdt. The critical words in 
that document are as follows; 

“ I permit you under this pdrinuKt to 
cultivate tlie said lauds—houndaj’ies 

whereof are given below—for this 
year.” 

It is contended before us that there 
ir. evidence that the plaintiff settled 
tenants upon the land. That may be 
so; but the test is not tlie use Avhich 
the tenant has made of the land but 
the XHUj>ose for which the land is leased. 
Clearly under the hi(kumnant<t the land 
was let to the plaintiff* to enable him to 
cultivate it. That being so, Art 3 
Schedule III of the Bengal Tenancy 
Act clearly applies. 

It is unnecessary to go into the other 
points Jtiised in the appeal, because, 
in our oxunion, the learned Subordinate 
Judge was right in dismissing the suit 
on the ground of limitation. 

The appeal is dismissed with costs, 

ihera will be f.vo sets of c-^sts 


jiayalde to the defendants 
and the (.lefendants second 
N'. It. .1 })})C(ll 


lirst party 
])arty. 

(liii'fn issed. 


ALLAHABAD HIGH COURT. 

Sbcuni) (hviL Appeal Xo. 938 of 1922. 

May 1, 1924. 

Prc.seitf : —Mr. Justice Daniels and 

Mr. Justice Boys. 

Lfthi DWARKA DASS— Plaintiff— 

Appellant 


VC V^ll 6 * 

Hai Efthfulur Shah DURGA PRASAD 
—Defenda.nt—Respondent. 

('it il Pnn-editrc Code (Act T of IHOS), a. Jt7 — 
■Decree, cxecittion of — Di^tpoissessiiot in cxecutioti 
— PartIf dispossessed, rewedif of Suit for tecoicry 
of possessifot, whether maiiitainahle. 

A j){->rs<>n who lias tic^en dispossessed under tlie 
terms of a decree to wJiich lie was a fiaii}’ is 
not eoiiijietent to hring a suit for recovery of 
pos.sessiou. His remedv is l)v wav of* an 
ai.pljcati.)!! to the H.xecution Court, (p. col. 1.] 


Secolul apjieal from a decree of the 
Officiating District Judge, Agra, dated 
tlie 11th April, 1922. 

Mr. N. A. />uc, for the Appellant. 

Air. A . /^ Asthana, for the Respondent. 

JUDGMENT. —Jn 1906 two simple 
mortgages Were executed over the T)ro- 
]>erty in suit one in favour of the plaint¬ 
iff and the other in favour of one 
Bhagirath. The defendant acquired the 
right of Bhagirath and brought the pro- 
])ertv to sale iinder his mortgage. The 
plaintiff* was made a party to the suit. 
It should be mentioned that the plaintiff 
iiad also ae(juired the equity of redemp¬ 
tion from the original moidgagor and 
was in jiossession of the property in that 
capacity. Tlie decree in the defendant’s 
suit was for sale of the property subject 
to the prior lien of tlie plaintiff though 
it is said that that lien was not entered 
in the final decree. On the xn'operty 
lieing lirouglil to sale, the defendant 
purchased it himself. He tliereupon 
obtained possession through the Court 
as against tlxe plaintiff. He also obtain¬ 
ed mutation of names in the revenue 

papej's. It is admitted in the plaint 
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and has been admitted throusi'hout the 
proceedings that the i>lHintiff lias lost 
possession. He brings the present suit, 
not for recovery of his mortgage iiionev 
under his prior lien, but to be restored 
to possession of the property. 

His suit has been dismissed by both 
the Courts belou- and it appears^ to us 
that it has been rightly dismissed both 
on the merits and as being Imrred by 
section 47 of the Code of Civil Procedure. 
The plaintiff is not entitletl to possession 
as mortgagee, because the mortgage in 
his favour vas a simple mortgage. He 
is not entitled to ])ossession as owner of 
the equity of redemption, because the 
equity of redemption has been sold and 
purchased by the defendant. His only 
right, if any, under the decree was to 
bring the property to sale for the en¬ 
forcement of his prior lien. The suit is 
also barred under section 47. Tlie i)laint- 
iff was a party to the decree. He has 
been dis])ossessed under the terms of 
the decree and his remedy for recover\' 
of possession was by application to the 
Execution Court. It is not possible now 
to treat this suit as an application under 
section 47 becatise the defendant obtain¬ 
ed possession in the year l‘J15 and the 
present suit was not brouglit till the 
3 ’ear 1920. 

We accordingly dismiss the appeal 
with costs including in this Court fees 

On the higher scale. 

K. s. D. Appeal dismissed. 


, SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Appeals Nos. 13 and l.) 

OF 1922. 

May 1923. 

Present: —Mr. Kemp^ A. J. C. 

(Or difference between Kincaid, J. C. 
and Madgavkar, A. J. O.) 

Firm of SODAWATERWALA— 


Appellants 

versus 

Messrs, VOLKART BROTHERS— 

Respondents. 

ArbitraiiciX-^ConstrHCtion of tonlract^-Agrco* 

6 


ynent to refev iill di^piitvs viil of cokOvioC 

to orbit rat ion^lJispnte relatinf/ tn Irrirs ttf runi- 
tract, nature of—Stay of suit- hiscrelinn of Court 
liurden of proof — Statutes, construct inn of — 
Courts, duty of - Arhitrution (IX of l.v.iu), I'J 
Civil Procedure Code (Act V of lifOSj, s. 

Order staying suit -Appeal, iv/ielhcr lies. 

Per Kincaid, J. \ nder n siihinission to 
refer all disputes arisiiiir out of a contrart, the 
arbitrators liave authority to tlecide what are t!ic 
terms of the eontraet. jp. So, rol. 2.| 

Produce Brokers Co. v. Olympia Oil cf- Cake 
Co., ilOlGi 1 A. C. .“>11; S5 1^. J. K. H IfiO- 111 L T 
JM; 21 Com. ('as. :i2(); (10 S. J. 71: :12 T. L. H. 115, 

an Arbitratitoi beiiccen Baijnath 
Kahx,ram and Alildua/ Mahomed, .3}) hid. Cas. 139; 
21 (’. U . X. 507, relied on. 


A suit to avoid a eontraet on the ‘jrouud of 
misrepresentation and 'fraud, ha.sed on the alle^u- 
tion that a eertaiu ferm was inserted in the 
eontraet witlu.ut the i))aintitrs knowled^'e. is a 
suit arising out of the eontraet and is liable, to 
he stayed under section 19 of tlie Arbitration 
Act, where the jairties liave agreed to refer all 
disputes arising out of the contract to arbitration, 
[p. 81, col. 2.] 

Per Madgavkar, A. J. C. The question of 
staying a suit under section 19 of tlie Arbitra¬ 
tion Act is one of diseiption hy th^'Trying (’ourt, 
to he judicially exercised, rather' than an 
absolute right of the defendant, [p. 87. col. 1.] 

A defendant claiming a stay of a suit must 
show, that the suit is in respect of a matter 
agreed to he referred, jp. s7. eol. 2.1 

An application by a defendant for .stay of a 
suit must be distinguislied rrom an application 
for a stay of flic arhitratii.m ]*rocperijngs in 
which n diff«’renl set of considerations would arise. 


[p. 87, col. 2.1 

A suit to avoid a eontraet on tlie ground of 
misrepresentation and fraud is not a suit relat¬ 
ing to a disi>ulp arising out (^f the eontraet and 
is not, therefore, liable to be stayed under sec¬ 
tion 19 of the Arbitration Act, on the ground 
that the parties had agreed to refer all disputes 
arising out of the contract to arbitration. Ip. 89, 
col. 1.) 

Case-law discussed. 

The province of the Courts is confined to 
ascertaining the law and to applying it to tho 
facts of each particular case, it is not for tlie. 
(’otirts to judge of the conseciueiiccs, good or 
had or indifferent of the apjdicalion of the law or 
(he hardship resulting in any .ease or any class 
of eases. 'J'iie.se are matters j»roper for tho Legis¬ 
lature hut not to he avoided hj the (’uurls. [p. S8, 

Per Kemp, .1. A. C. - No appeal lies under 
flection 104 of the C’ivil Pi-oecdiiro Code from an 
order jmssed under section 19 of the Arbitration 
Act, slaying a suit. []i. 89, col. 2.] 

Mr. Dipekand, for the Appellants. 

Mr. Rupchand, for the Respondents. 


JUDGMENT. 

Kincaid 9 J. C. —The facts of the 
case underlying the Iavo appeab before 
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Hs are (juite simple but they involve 
a question of great importance. 

On the 19th Februaiy 1920, tlie, 
plaintiff Soclawaterwala signed an indent 
on the defendants Volkart Brothers for 
1040 Axle Anns. The defendants were 
to get them from Henry Rogers Sons & 
Co,, in two iot.s of 520 in each lot. 
I'he lirst lot was to be of May-June 1920 
shipment and the .second lot to be of 
July 1920 shi]>nieiit. The defendants 
communicated with Rogers & Sons and 
received the reply that they could not 
guarantee the shipment. Thev, there¬ 
fore, on the 8th iMarcli 1920 sent to 
the plaintiff the following paper for 
signatiire :— 

" Dear Sirs, 

“ We beg to acknowledge receipt of 
your notice dated the 8th March 1920 

execution of our indent 
1040 Axle Arms from Heniw Rogers 

Limited, shipment in 2 lots 
Anns each l.st Mav-June, 
and 2nd lot in July 1920, both un- 
guaianteed. Price and all otlier conditions 
as ]>er indent Xo. 1580, dated 19th 
1‘ebruury 1920. which is in order.” 

This document was in duplicate and 
the plaintiff retained the original and 
signing the counterpart returned it to 
the defendants. 


^ The 1st l(.>t of tlie Axle iVrms ai'rivet 
111 Octol)er 1920. The plaintiff did no 

Va-,A :^^Lvery, but, ou the 29th Octc.he 
1J20 he asked tlie. defendants Volkar 
Biothers to store them. Volkart agreed 
provided the plaintiff signed the follow 
mg document which he did. 

Appendix and Indent No. 1480 for 52' 

and 3 bags keys per S. S 

City oj Marseilles" (All other temi 

as per original indent including arbi 
tration clause*. 

1 n obliged if you wi] 

have the goods removed to your godowj 

lOi our account at our sole risk. W 

agree to pay all expenses for cartage 

etc., piling and storage in addition t 

godown rent. VVe als 
agree that Messrs. B. B. may insui 

remove them within 


days. We agree 


to pay 


to 




Rs. 1,000 as deposit and balance to be 
paid within 10 days.” 

The plaintiff' admittedly paid the 
Rs. 1,000. Eiit he did not pay the balance. 
Ihe defendants stored the Axle Arms 
in their yodown. In the meantime, the 
f‘xcharige iell and so did piice and the 
plaintiff 1 egan to repent of his bargain. 
He took delivery of neither the 1st lot 
nor the 2 ikI lot. 

On the 6th Xovember 1920 Sodawater- 
wala wrote to say, that in the indent 
the Avords ” unguaianteed shirment” 
did not cccur. He, therefore, declined 
absolutely to take delivery of the 2nd 
lot. He agreed to take delivery of the 
1st lot provided, Volkart Brothers paid 
hint “the difference of price and exchange 
ruling in the months of May and June.” 
Volkart Brothers protested. The 2nd lot 
of Axle Arms came in December 1920 
and as the plaintiff would not take 
deliveiy, Volkart Brothers sold the 

goods by public auction at a loss of 
some Rs. 13,000. 

Now in the indent was a clause 10 
which ran as folioAvs ;—“Disputes of 
Avhalcver nature (irising out of this con- 
tr«c£ to he referred to the surveyors* 
arbitration of two European merchants 
in Karachi, one to he chosen by each 
party, whose decision Ave agree to accept 
as binding and ffnal. but should the 
tA^o surA'eyors, or arbitrators (as the case 
may be) be unable to agree, they shall 
refer the case to an Empire, Avhose 
decision shall be iinal and binding upon 
both parties.” 

On the 8th February 1921, Volkart 
Ijiothei's nominated ]\lr. L. Brachi as 
their arbitrator and called upon Soda- 
wateiAvala to nominate lus. On 15th 
February 1921 lie nominated Mr. Gartley. 
in July 1921, SodaAA'atei'AA’aia fflcrl a suit 
in the Court of Kennedv, A. J. C. for 
me return of Rs. 1,000. Messrs. Volkart 
Brothers filed an application under 
section 19 of the Arbitration Act to stay 
the suit. On the 7th February 1922, 
Kennedy, A. J. C. granted the stay 
application. On 21st November 1921 
bodawaterwala filed in the Court of 
Raymond, A. J. C. a second suit against 
V olkart Brothers for a declaration that 
the contract betAA^een the parties was 
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void ou the groiiiul of fraud. Volkait 
Brothers applied under section 19 oi the 
Arbitration Act fora stay of the suit. 
On the. 24th July 1922 Raymond, A. J. C. 
rejected the ai)plicatiua. Against Mr. 
Kennedy’s decisit)n Sodawaterwala has 
lodged Aj^peal No. 13 of 1922. Against 
Mr. Raymond's decision ^Messrs. Volka'l 
Brothers have lodged xVppeal No. 29 of 
1922. Both apjieals liave l^een heartl 
together. 

I Avish at the outset of my judgment 
to express my appreciation of tlio great 
ability shown by the learned Pleadei’s 
on boch sides. Their industry has 
greatly lightened our labour. 

^Mr, Dipchand ha.s argued that Mr. 
Kennedy was wrong in holding that 
the indent was a contract. A contract 
requires unqualified acceptance. The 
tei'ms in the indent were never accefjted 
by Volkart Brothei-s. They modified it 
on receipt of a letter from Regers 
Sons. Thus, tliere Avas no contract be¬ 
tween the parties until Volkart Brothers 
on the 8th March sent SodawateiAvala 
their acceptance memo. Tliis Soda- 
watei'AA’ala signed and the contract was 
completed. But as the defendants Avere 
guilty of fraud and the parties Avere not 
ad idem the contract aa-us void. If the 
contract Avas A^oid, the submission clause 
was void. As this objection strikes at 
the root of the contract, and is outside 
the jurisdiction of the arbitrators, it 
must be decided by the Court. 

Before I examine the laAv on the point, 

I wish to scrutinize the plea itself. 
What has SodaAvatenA’ala said in Ins 
plaint before Raymond, A. J. C? Ho 
has declared (1) that the Avords “to be 
unguaranteed” AA^ere subsequently insert¬ 
ed by the defendants in tJie alterna¬ 
tive:— 

(2) That it was the defendants’ duty 
to inform the plaintiffs of the iicav 
words and their silence amoimted to a 
misrepresentation. 

4 

I shall deal with plea (1) later: it was on 
plea (2) tliat Mi*. Dipchand Las chiclly 
relied. But in my opinion even if the 
facts stated by Sodawaterwala Aveie 
true, it would not render the contract 

void. 


CASKS. 



Seeliini 17 oi llie Coiitracl Act contains 
the following explanation: — 

“Mere silence as to facts likely to 
affect the willingness of a person to enter 
into a contract is not fraud, unless the 
circumslances of the case are such that, 
regard being liad to them it is the duty 
of the perscni keeping silence to speak, 
or unle.'^s his silence is in itself e(|iiiA'aleiit 
to sjieeelb'. 


llliisiratiun. 

('/) A sells by auction to a horse 
wliic-li A knows to l)e unsound; A says 
nothing to 13 about the horse'.s unsound¬ 
ness. This is not fraiul in A. 

ib) B is A's daughter and has just 
come of age. Here llie relation of tlu^ 
parties would Jiiakeil A’s duty to tell B if 
the horse is unsound. 


^ Thus the only circumstances in Avhicli 
A^olkart Brothers’ silence would amount 
to fraud AA*ould be fl) if it Avas tlieir duty 
to speak ami (2) if tlieii silence was 
e(pu\’alent to speech. It lias not lieeu 
contended that their silence Avas e(iuiA'a- 
lent to s])eech. It has been contended 
that it AA'as their duty to sjicak. But 
they stood in no fiduciary relation to 
Sodawaterwala. Tt lias been said that 
Volkart Brothers “took advantage of liis 
(the iilaintift’s) illiteracy. But SodaAA’atei' 
AvaUi is not illiterate. He has signed all 
the documents in the transaction be¬ 
fore us. Then it has been urged that 
he knoAVs no English. But he has con¬ 
ducted the whole lengthy correspondence 
in English. There w'as tlius no duty ■ 
on Volkart Brothers to draw his special 
attention to the Avords “both ungua¬ 
ranteed”. They Avere in the document 
Avritten in a language Avhieh he or his 
.staff AA'ell understood. ff it Avas not 
Volkart Brothers’ duly siiccially to 
druAV SodaAvatei'Avala’s attention to the 
change in tlie AAording,. there was no 
fraud. 

But as a matter of fact tlie AAwds 
“strike at the root of the contract” are 
vague and of little meaning. What the 
Conit has to decide is whether the dis¬ 
putes between the parties “arise out of 

the contract”, see clause 10 of the Indent. 
Jlr. Dipchand has relied strongly on the 
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case of Monro v. Bognor Urban Council 
(I). Therein the plaintiff a contractor 
had agreed to construct for the Bagnor 
District T rhan Council certain sewage 
works. There was a clau.se binding the 
partie.s to refer their disputes to the. 
(ouncils Kngineer. The idaintiff 
hrouglit a suit for a declaration tliat the 
contract was void, owing to fraudulent 
rnisrepresentations in the .specification of 

the soil in wliich the work had to he 
clone. The specification described the 
soil as other than what the plaintiff 
alleged the soil actually was. The Urban 
Council applied for a stay. But the 
Court of Appeal rejected the a])plication 
on the ground that the action was not an 
action on the contract at all. Pickford 
L». J. observed:— ’ 

1 ^ it is an action in 

leiation to or in connection with the 

contract. In the one sense it is an action 
in relation to and in connection M-ith the 
contract l)ecause if there had never been 
any contract there would never have been 
any cause of action, there would never 
tiave been any representation and there 
never would have been anv action for 
damages. But it is not in relation to 
or in connection with the contract, in mv 

opinion, within the meaning of tlie arbi- 

tration clause". The question, therefore, 
for the Court l<i decii|(> is wJietlier flic 
'■laim comes within the .submission t(i 
aibitration In the case ju.st referred to 
their Lordships held that the niis- 

.'^ometldng ((uite dis- 
Wei,! “1 previous to tlie contract, 
hefe ‘l>at is the case 

I shall now again revert to the two 
pleas of the plaintiff. But before I do 

"Piaioii that 

with his should be examined 

■with the utmost rigour. They are not 

pleas that an honest man would make, save 

wouM h if allowed 

would be capable of the most dangerou.s 

tblTe1p°M- i® needed for 

the opposite p’arty to^allSe^thaV°L'\^s 

# SirTfL.V.'b? o': 


[1924 


misled or browbeaten or hyi^notized 
when signing the contract, it is clear that 
the provisions of the Arbitration Act will 
become valueless. In the Court such a 
possibility can only be contemplated 
witli dismay. A suitor cannot hope to 
have his case heard for several years. 
d"o deprive liim, therefore, of the 
right to submit his disputes to the 
speedy decision of an arliitration tribunal 
is to do him the most serious wrong 
and to do the commerce of Karachi a verj” 
grave injury. 

I shall now return to the plea of the 
plaintiff. The first is that the defend- 
^ deliberately forged an interpola¬ 
tion in the acceptance memo after Soda- 
watenvala had signed it. Now that 
forgery could not have occurred before the 
completion of the contract but after. 
It is, therefore, clearly a dispute which 
arises out of the contract itself. Mr. 
Dipcliand, however, did nut rely so much 
on tliis plea as on the second. That plea 
was that Mr. Sodawaterwala misread the 
acceptance memo and believed it to be 
something different from what it was, I 
have already expressed the opinion that 
even if the })lea were true it would not 
vitiate the contract. Apart from that, how¬ 
ever, it is a dispute that, in my judgment, 
arises out of the c<mtract. Sodawater- 
Avala signed the document in March. In 
(Ictuber lie made no objection to it but 
asked the defendants to store the fi 2 *st 
lot of Axle Arms. It was not till after 
this tliat he found out that tlie contract 
which he liad signed Mas somewhat 
different from Avhat he believed it to be. 
Surely, tliat is a disj^ute arising out of 
the contract. It is in fact a question as 
to M'hat tlie contract was into \vhich tlie 
liarties entered. 1 am foitified in this 
yieM’ by the decision of the Privy Council 
in the case of Produce Brokers Co. v. 
Olyvipia Oil & Cake Co. (2). In that 
siiit there "was a clause in the contract 
■which referred to arbitration all suits 
arising \inder the contract. The arbi¬ 
trators in the course of their award inter¬ 
preted the contract in the light of an 
existing custom. It was argued that the 

rr ^ L. J. K. B. 160; 114 L. 

T.^94; 21 Com. Cas. 320; 70 S. J. 71; 32 T. L. R» 
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arbitrators had gone beyond their juris¬ 
diction, because tlie scope of the submis¬ 
sion was to ascertain the contract as it 
really was. This objection was over¬ 
ruled. Lord Loreburn observed. “When 
an ^ arbitiTitor has power, as here, to 
decide all disputes arising out of a con¬ 
tract, including questions of law, surely 
he must decide what the contract is and 
he cannot decide that without introduc¬ 
ing* the custom.” And Lord Atkinson 
added:—“Pr/wm facie one would suppose 
that authority to decide disjiutes arising 
, out of a contract necessarily conferred 
authority to decide wliat were the terms 
of that contract. It would appear to me 
to be impossible for any Judge or arbi- 
' trator to determine, whether any parti¬ 
cular dispute arose out of a contract un¬ 
less and until he knows what that con¬ 
tract is.” 

This view was adopted by Greaves, J. 
In the viattcj's of an .[ 7 'bitraton between 
Baijnath v. Kalooram and Alibhoy 
Mohammed. (3) There a plea was advanced 
^ as here, that there had been an interpola¬ 
tion in the contract. But Greaves, J. 
held “that it was competent for the 
arbitrators iinder the terms of tlie sub¬ 
mission to decide whether or not the 
■ particular term was in the contract as 
\ originally made. It must be noted that 
' Mr. Dipchand has strenuously contended 
that the contract was void because the 
parties were not “ad idem". But I find 
some difficulty in following this reason¬ 
ing. Under section 20 of the Contract 
Act, it is only where both parties are 
under a mistake of fact that an agree¬ 
ment is void. Now Volkart Brothers 
were under no mistake of fact. The 
only person who has alleged a mistake of 
fact is Sodawaterwala. But section 22 
lays down “A contract is not void¬ 
able merely because it was caused by 
- one of the parties to it, being under a 
mistake as to a matter of fact.” Thus 
the only dispute which the defendant 
can raise is that the contract he signed 
was not the real contract between the 
parties. In oi’der to settle that flispute 
the terms of the contract have to be 
ascertained; and according to Lord 

(3) 59 Tnd, Cftfi. 439; 24 C, VV. X, 507, 
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Atkinson s dictum, that is an enquiry 
within the jurisdiction of the arbitrators. 
I am supported by another passage 
from the judgment of Greaves, J. 

Now as I read the decision in Pro¬ 
duce Brokers Co. v. Objmpia Oil cfc Cake 
Co. (2) it is a decision that under a 
submission to refer all disputes arising 
but of a contract the arbitrators have 
authority to decide what are the terms of 
the contract. 

I, therefore, hold that the disputes 
raised by Sodawaterwala all “ arise out 
of tlie contract.” Jt follows from this 
finding that Volkart Brothers have under 
. the submission clause in the cfontract 
the right to ask the Court to stav the 
suits brought by Sodawaterwala under 
section 19 of the Arbitration Act. Ken¬ 
nedy, A. J. C., granted sucli a stay and 
in my judgment Iii.s order should be 
upheld. The ajipeul is, therefore, dis¬ 
missed with costs. Mr. Raymond, A. J. C\, 
refused to stay and in my judgment 
his order should I)e set aside, and the 
stay granted anrl Messrs. Volkait Brothers’ 
ajijieal allowed Avith costs. 

Madgavkar, A. J. C.~Tlie ques¬ 
tion in both these ap])eals is wiiether 
the defendants sellers are entitled to a 
stay under section 19 of the Indian 
Arbitration Act (IX ofT899) of the two 
suits against them by the plaintiffs- 
buyers. The suits were on the file of 
tAvo different Judges of this Court Avho 
arrived at different conclusions. Ac¬ 
cordingly the buj'ers are appellants in 
one appeal Miscellaneous No. 13 of 1922 
and the sellers are appellants in the other 
appeal No. 29 of 1922. 

The Buyer signed an indent on the 
19th February agreeing to purchase a 
cei-tain number of Axle' Arms at a 
certain rate half May, J.une and half 
July shipments. The sellers after com¬ 
municating Avith the office in Europe 
presented an acceptance memorandum 
on the 8th of March ujider Avhich the 
Indent Avas accepted. That acceptance 
note AA-as in counter-foil, the foil being 
signed by the buyers, the other by 
the sellers, each foil being retained by 
the party other tlaah the .signatoiy. The 
buyers have not produced the foil Avitli 
them alleging that they have lost it, 
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sellers coiitains the werds in jid; “R(4h 
luii^uarap.tee.]", i--. rei rin^- t ai 1 lu* shij•- 
meats. 

The nnl>' dispale Itelu'era tiie parlies 
relates to th^.s*-- twn words in the 
aeceptaii';'!' lueaio. Tlie I)ii>‘eis eoidead 
Iha' th;y eo:iMM<-i d ;i.:! 1 f A^u-.dii:;?' 
a n. I j I d f J 
eoa ?d t 
and th- 'r u’ 

^'irsUy ti 

sec.indhv- \\ 

• 1 

se(pif*ii} in- 

the indriif w.-i-c a.a kn-.A'-: h. 
a 11 ' I "w (* I’l' 1 1 < k !*!’'>• t '-i 1 > 1 i ‘» 11 11 ' 1 r i!' >1 n 'I ■ \, • j f ■ i < 
tliev ;>iyne<| tju- a'- ■■‘p!::ii''e in'-iii'i, 

thiruly llu's-' ■'.'ndil i'ins may Ik- an 
interpolation nii th ' itaii. of tIn* s^-liers 
iuh.lefl to the aeeeptanee, after tlie 
Inivers iia-l siuiied a.ii'l wilh-tut tlieir 
kiiowlet 1 trt* o'- e(.i’s«*nt. 

Idle selhM's eiiit'anli'iii is that the^e 
1 \\'o Avta'ds W('i*e eonfained in both iile.-^ 
and tlie iuiyers sitm-ad witli fall kmav- 
ledye and iuiderst andiay. 

The lirsi con'.ignnient :irriv. d in 
Oelohm-. 'riie laiyers radsed no ohj-'(/I ion 
though it vras not .May, J>’ne, Jul\' 
slii)nnent hnt siyiierl an 4 i I't'en''! i\ 
]H'oinisiuy tiVtake deliv(*rv within 10 
days and dt-i.osiiefl Rs. wiili Uk- 

j'elh^rs and askt.‘d ihi'in l<.> take deliver\' 
ol th(‘ synods anrl in'iny them to t he 
yodown althono-h imdei' the imhnil 
the delivery was ‘-Karaelii liarhonr ' 
Suhsecpieiitlv t he Inivers j-efused u* 
take delivery of eith.er eonsiynmcnt on 
the yrounds mentioned jahove. The 
Indent whieh.was also inenrporated in 
'the aecopfauee memo contained the 
nsnal nrlntmtion elanse. Kie|, partv 
noniinaiedi its arbitrator. Xu r<d\-i‘ene'' 
however, was _ aetiuiily mad'' and no 
further steps in arl^itraticai wop- tak-m 
On the 12 th of Julv 1921 the buyers 
Hied the first Suit Xo. 10 DO of lyM for 
return with intere.st of Rs. 1,000 which 
tliey had paid to the sellers on the 
arrival of the iirst lot. tn October 1921 
the_ sellers tried to pi*oc-eecl with the 
arbitration and the bnver.s liletl on -li > 

1921 a second Suit 
(ISo lo ^2 of 1921 ) m which thev claimed 
u declaration that the e.>ntracl was 


owiny to the misrepresentation or fraud 

as to the addition of the words ‘‘both 
imyiiaranteed" void or in tlie alternative 
lo)- ;i declaration tliat there was no 
eoinpiete and lundiiiy contract between 
ihc pel ties as they were not ad idem 
and thereTore th.erc was no clause com- 
1 I'i'.n submit to aibi;: ;ation 

uo'l l<*r [■. cp.‘'iiiA! injunction to i-Crdmiii 
in.'- ieil-*i‘.r 11 ii }>roC?cdini:s to aroi- 
trad-.-i!. d lie seliers ai.ijdied for a stay 
nmle:* s.-i-iion I;) of t!u- ..I’vrbitratIon Act 
in h-nh !ho siiil-s Kennerly, A.d. in 
the i'onner suit yr.mted a slay, Ray- 
i!i*>icb A.. in the lat-ei' refused it. 

1 huii'c t Ijcsc t w(* a))peeis. 

d'he eimtracls, the jiurties ami the 
di^pute.s are ail idcniii-al. And wiiat- 
ever the difforeiuM* in the relief 
claimed in the two suits, the questions 
in tln-se ar<' identical, ■wilh one 
material except i< »n. r/t., tlu* ajipeiidix 

and the buyeu's' <'ondm*t in reyard to 
the liixt lot on ai-rival. Both the appeals 
can be (*onveiiiently ilisposed of in the 
same jiulyment. 

Kennedy. thoiiyht that there 

was m» substance in the (‘onteution of 
tile huyci' that there was no contract 
I'tt'twccn til.'- i-arties. He lield that 
whati'w tin* dispute as reyanis flic 
two Winds in the at'ceplance memo, the 
<'<»iitraet was contained in the inclent, 
aeeonliny lo tlu' case of the jalaintiffs- 
hn\ eis then'isolves. And the real dispute 
was whether or iK)t the p7-i))ta facie 
breacii of the tront raid, in the in<lent in 
respect of the late shipments on the 
part of the sellers was or was not ex- 
cirsert by the laid. disi)uted iyv the 
l)iiyers. that the iinvers liad consented, 
subsequently to the indent, to the term 
‘both shipments unyiiaranteed.’ He hold 
that the dispute was thus one arising 
Milt of the contract and within the 
suiimission clause referable lo the arbi¬ 
trators and not triable by the Court. He 
therefore yrantecl a .stay. 

()n the other hand, Raymond, A. -T. C., 
held that the indent itself did not es¬ 
tablish a contract as it was subject to 
cronfinriation, am.! that the addition of 

the i\e,> disputed words in the acceid- 
ance memo constituted a counter jiro- 
posal to wliich the consent of the buyei*s 


^ S2.1 INDIAN’ OASES, 

ait lOsODAWATERWALA C, VOLKART BKOTHEHS. 



was necessary before a complete con¬ 
tract between the parties incliuliui^ the 
Bubulissioii clause could be held cstub- 
lisbed, Ihedis >ute raisetl by the buvers 
in respect of t icse two words went tt» 
the root of the contract and raised a 
contention that they had never acce]»t- 
ed the counter ]>ro’posal as the sellers 
alleged. The disjinte was, tlierefore, not 
one arising out of tlie contract which 
could be referred to arbitration hut one 
triable solely by the Courts. He tliought 
that lie was bound by the law as laid 
down in cases i^wch Mount v. Bognar 
hrbaiiCoirncil (1). He, therefore, refused 
to stay the suit before liiin. 

In view of this difference of opinion 
between tlie two learned Judges and 
also the different conclusion reached in 
these appeals by the learned Judicial 
Commissioner, 1 liave given my anxious 
consideration to the question at issue 
in these appeals. I have arrived at the 
conclusion that the view of tlie law 
adopted by Raymond, A. J. and its 
application by him to the facts of this 
case, in so far as the\' are before us at the 
present stage, is correct. 

The ap])iicatiou of the sellers for the 

stav of the suits could onlv lie made 
• «. 

under section 19 of the Indian Arbitra¬ 


rather than that of Kennedy, A. J. C. 
The plaintiff does not in either suits 
set uj) a contract in terms of the indent. 
In both the suits he claims to avoid 
the contract set up by the sellers and 
on the sellers' c>wn siuuving the con¬ 
tract is contained not in tlie indent but 
in the acceptance memo, incorporating 
the indent ami on the strength of the 
signature of the buyers on the accept¬ 
ance memo. T|. tiues not apjiear to mo 
relevant in this connection for either 
side to extract a stray word on a iiarli- 
cular portion of the plea^lings of the 
other in support of their contention as 
to wJiat the contract was. The buyers 
say there was no contract, on the ground 
of misrepresentation or fi*aud and the 
parties not being ad idevt. 1die sellers 
say the contract was the acceptam’e 
memo incor))orated in tlie lirst indent. It 
is not the case of either side that the 
contract is the indent juire and simple. 

As to what the i)recise dispute is, 
there is nu doubt. Into the rnerit.s of 
the dispute or which side is right cr 
Avrong we are obviously preelude<l Irom 
fonping or expressing any opinion, to 
the prejudice of the tribunals wholher 
the C\Aurl or of the arbitrators, whitdi 
may have to decide the question. An 


tion Act. I do not desire to lay stress 
on the concluding Avords “may make an 
order" although thev make it clear that 
the question of stay is one of a discre¬ 
tion by the Trying Court to be judicially 
exercised rather than an absolute right 
of the defendants. The (piestion in 
these suits appears to me to be whether 
the tAvo legal proceedings instituted by 
the buyers are “in support of any matter 
agreed to be referred” within the mean¬ 
ing of section 19 or whether they are out¬ 
side of such matter. 

The only contract which the defend¬ 
ants sellers set up is not tlie indent 
but the indent as modified by the ac¬ 
ceptance memo. Whatever doubts might 
have existed as to the correctness of 
either view, if the acceptance memo, had 
been a mere confirmation of the indent 
on the facts of the present case, it 
appears to me indisputable that as to 
the completed agreement or contract 
the vieAV of Raymond, A. J, C., is correct 


application !>>' the defendant for th(‘ 

stav of the .suit must in law be clcarh* 
•' » 

distinguished from an appiic'ation for a 
stay of the arbitration proceedings, in 
which a different set of considerations 
Avould arise involving equitable grounds 
and permitting perliaps a prhna facie 
A'ieAV of these matte.rs. Cf. Kitts v. Moo)v. 

Gajanand Maskavft v. Taleh JalaJndiv 
(^), Joylal<^Cn. (lopiram Bhotica 
G. M. Birlad. A Co. v. Jokurmuil Prer/n 
sukh (7). Nor is there any question heri* 
of custom of the trade into Avhich tlie ai- 
bitrators could gf> ; Produce Brokers Com- 
panys Limited v. Olympia Oil Cake Co. 
Limited. (2). No stay of arbitration pro¬ 
ceedings is here asked for. Thercfoi c, for 
the jjurposos of the present appeals 

Avhich relate to stay of the suits, Ave 

% 

(4) (1895) 1 Q. B. G1 L. J. Vh. 152; 12 K. j;i; 
71 L. T. (w6; 43 W. K..84. 

(5) IG Ind. C’a«. 173; 22 C. W. N. 535. 

(6) 55 Ind. Cafl. 778; 31 C. L. J. 167. 

(7) 55 Ind. Cns. 817; 31 C. li. 3. 158. 
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IXDTAN PAflES. 


5^1 iFiAWATKRWAT.A VnT.KART RROTHEn?. 

TlAllr't a.-'^U]lU‘ US ill lilt* CUSi' of u lU'i’Hlui- 

issue whether suit discloses a cause 
of action assuming: that the allea'ations in 
the plaint inia-ht be true and proveable 
It IS ar-i-neil by Mr. Kupchand for the 
S 61161 S that tlie indent was a contract coii- 

tingeiilon tlie coii.seiit of the home him V 

reference to section 31 of the Indian Con- 
tiact Act sntfices to rehnt this arunment 
tVy, 'yhfdever the lo.ssihle dihicnliics 
if the indent had lieen accepted without 
any m. .'li |,,ii v.dv.t,.vcr. il apocai - In 
me indi.|,nl.-d,|,. ih.n ,|(.rcndant.- 

scllcrs havum- tlnmisclves made a counter 
Pr.,p,,.-.al in respc,-l of an .'..sential term 
fulfil as siiipmcnl, arc pn-cliidcd fri.iu 
sa.Mim- that the original offer.d’ the l.uveis 
in the indent wn.s complete and forme.l 
ncontracl. I nd.n-.sect i„n 7 ufthelmlian 
Conliacl Act helure a propo.sal can he 
oonveited into a inoini.so, tlie acceptance 
must be ahsolnte and uiupialihed,^ The 

fact^ that the plaintiff alleges a mis- 
repie^entatioii on tlie sellers’ iiart that the 

com«'‘<l luicpialihed 
(.mnot hel|) the defendants sellers to 

prove that the agreement to refer Avas 

hcrclorc, c.nlaine.l in the indent aiiari 

liom lie a.-ceplancc memo. ll is the 

dclfudaiils whit claim a stav il is fur 

them to sh.,w,ho snils arc Su respect of 
any matter agreed to he referred'- ami 

refer ' ' 'r"' agreemenl to 

ICI. 1 he uuly a.iirccmcnl to rcfci- 

which IS npeu to tlumi ti. SCI up and 

winch li.ey ,sel np. i.s the acceptance 

iiiemo which tJic-yhave produced incor 
I'oralmg the indent. mroi- 

. * 1 ”!.^.'“.'^ fy‘ P|'t<iiice memo itself the 
Idamtift mills .suit alleges was the s .b 

of f a .1 'PI """f'd'ivsentation if „ot 
V ' /■ V '"""“'ft'es such as .Vinn;, 

H'uji,,,,- I rb.m Council {{) scorn to 
*e clear that sneh an allegation of mis- 
3 tpie.sentati..n or fraud is not a disoute 
arising out of the contract hu 'is , 
dispute regarding the validilv of it 

eontrai-t. From the oi.ini,,,, ,,f Piekfur.’r 

b. J., It follows that such .suits are not 
suits upon contracts and eannot he tried I,v 
aibitiatois under the reference danse ih 

a lorixcrv snrOi n ,i; ‘^"cu ii 

=? sucji a c{i.s2>ute Avould 


[1924 


T think, clearly liave been outside the 
purview of the arbitrators and Avould 
have to be tried by the Civil or Criminal 
Court : see Russell on Arbitration, 
pp. !)l-92, 10th Edition. The case above 
is clear that if the cause of action is de- 
tinite misrepresentation to avoid the con¬ 
tract set up by tlie opj)osite party, such 
a dispute is not a dis 2 :>ute ai'ising out of 
the contract within the submission clause 
in tlie contract and the Court has no power 
to slay. There is (uie Indian riuthority 
rehu'red to: A/z/dm// MnUnma! Huijnofh 

f\ ahitirti ni !»b ill snppoi’t of the pro]‘>osi- 
lioii that ipieslioii of inloi polalion or 
Iraud siu'h as that now souii’Iit to ho 
raised was Avithin the ju'ovince of the 
ai bii ralors. Tiiat fleeisioii, liowever, is tlie 
dec'isioii of a single J ufln:e and was bas¬ 
ed apparently on the case of Produce 
Brokers Co. v. Olympia A- Cake Co. Ltd. 
(2) referred to above Avhieh, liowever, is 
hardly authority for the 2 :)roposition 
cnunciaterl. It only decided that the 
arbitrators are comjieteut to 0,0 into the 
question of tlie custom of trade in the 
\is:ht of the contract whicli liad been 
entered into. Creaves. J., in tliat judg¬ 
ment api>ears to dilTer I'lvm the view of 

' yludues of tlial Court an<l 

alsh, d.. ill a loeent de<*ision of a Hench 
f*i the Allaliaba<l High (’onrt Su^hH 
('hand,-a y Sa.klaimaf Bansidhar (S) 

wlieietlie decision ofCireaves, J. in the 
case a')ove lias been dissented from. 

ith all respect 1 agiee with the deci¬ 
sion of the Allahabad Bench, which 
appears to me to be rightly based on the 
case Monro y. Bagno)' J^)'h(tn Council 
U ) referred to by Raymond, A. J. (’. 

Il is aigued for Mie sellei's tluit. ill 
eonseipiences result from this state of the 
law and enal)le ]>aities Avithout any sub¬ 
stantial claim or relief to delay and 
hanqjer arliitratimi proceedings; as to 
this it is to he oliserved that the province 
ol the Courts is confined to ascertaining 
the law and to ap])lying it to the facts 
of each particular ease, it is not for the 
C ourts to judge of the consequences, 
good or bad or indifferent of the appli¬ 
cation of the law or the liardsliip resulting 
in any case or any class of cases. These 

fi 7 Ind. Cas. 187 ; 4 U. P. P. R. ,A.) 69 ; { 1022 } 
A. 1 . K. (A.' 219 ; 44 A. 472 ; 20 A. L. J. 377 . 


Vol, 83] 


IXDIAX CASES. 




BKTJ BHUSHAK LAL V. MUN'tCIPAL BOARD OF KAXAL'J. 


ai*e matters proper for the Legislature 
but not to be avoided, ns I conceive by 
the Courts. Nor does the arbitration 
Act or the other law enal)le us to lake' 
account of possible delays in applying 
and eitforeing ihe law. In the present 
case» for instance, there was admittedly 
a certain amount of delay on the part of 
the sellers in i>roceeding to arbitration 
between Fel)ruary 1931 when the arbitra- 
toi's Avere named to October 1921 when 
the sellers decided to .continue the ar¬ 
bitration i^roceedings. But this delay, 
in my opinhni, should iu>t prejiulice the 
stay of apidi(*atit)n of the sellers on the 
one haiul any m(u*e than the ]>ossil>le 
delay in the trial the suits should pre¬ 
judice the i>laintitt's buyers. 

Shortly, therefore, I am of opinion that 
the two suits by the buyers are not in 
respect of any matter agreed to be re¬ 
ferred under the contract set up hy the 
sellers but are to avoid this contract for 
alleged misrepresentation on tlie grou.nd 
that the sellers represented it as a con- 
. tract for half May-June. half July slnp- 
'meiits. If so then neither suit can be 
' stayed under section 19 of the Indian 
t Arbitration Act. 

For the reasons slated above 1 am ot 
opinion that the Miscellaneous 
\o 13 of 1922 vshould be allowed with 
costs and the Suit No. 1000 should not 
be stayed and Miscellaneous Appeal 
No. 29 of 1922 should be dismissed with 

costs. 

Kincaid, J. C.~As Mr. Madgavkm-, 
A. J. C. and I differ in opinion, as to the 
^ decision in Appeals Nos. 13 and 29 of iJ-i 
I in substitution of my reference to a 
Full Bench, do now with the consent ol 
the Pleader on each side, refer the cvrse 
' . to a third Judge who shall be the Bar¬ 
rister A. J. C. for the time being. 

Kemp, A. J. C.—This is a reference 
owing to a difference in opinion between 
the learned Judges sitting in Appeals 
Nos. 13 and 29 of 1922 against order.s 
passed by my brothers Kaymond and 
Kennedy, A. J. Cs. respectively in ceiiaiii 
applications under section 19 of the Indian 
Arbitration Act (IX of 1899). 

In Suit No. 1572 of 1921 Raymond, 
A. J. C., refused a stay of the suit; in Suit 


No. 1000 of 1921 Kennedy, A. J. C., 

granted it. 

The points in l)oth suits are the same 
and it is clear that there is a conflict of 
opinion amongst the Judges of tliis Court 
as to whether the stay should he granted. 
In the appeals Kincaid, J. C., consider¬ 
ed that the order of Kennedy, A. J. C., 
should be upheld and that of Raymond, 
A. J. C., set aside: Madgavkar, A. J. C., 
who sat with him was of the contrary 
o])inioii. 

Accordingly, on 27tli February 1923 
llie Judicial Commissioner referred the 
case to the Barrister A. J. C. 

Since the order of reference, however, 
a Full Bench of tliis Court which includ¬ 
ed the learned Judicial C’ommissioner 
and Madgavkar, A. J. C., decided on 
(ith ]\Iarcir 1923 in Miscellaneous Ap¬ 
plication G ol i^20 {Mengharaj Khialdas 
v. Finn of Langlcij Billimoria (9)) 
that no appeal lies under section 104 of 
tlie Civil procedure Code from an order 
passed under section 19 of tJie Indian 
Arbitration Act, staying a suit. This 
<lecision is binding oii me and it appears, 
therefore, that no appeal lies. The ap¬ 
peals have been referred to me for 
disposal and I must decide accordingly. 

Uic Indian Arbitration Act (IX of 
1899) itself makes no provision for an 
appeal and 1 cannot treat what was 
referred to me as an appeal as a ie\ision 
aiM^hcation. 

Both appeals must accordingly be dis- 
mis.s£d but as this consequence ensues 
from a Full Bench ruling passed since the 
Judicial Commissioner’s order of refer- 
ene? to me I J^ass no order as to costs. 
y’ Appeals dismissed. 

(li; SI Iiul. Ca:.. 75D: (1923. A. I. R. (S,) 3S; 17 S 
L. \{ 195. 


ALLAHABAD HIGH COURT. 

Miscell.\nrous^ Case No. 121 of 1924. 

April 28, 1924. 

Mr. Justice Daniels arid Mr. 
Ju-stice Boys. 

BRIJ BHUSHAN LAL -Applicant . 

versus 

The municipal BOARD of 
KANAUJ— Opposite Pak-tv. 

V. P. Municipalities Act (11 of IQ(^ *, s. 12S (/) 
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iSWAPv CHANDIU NATH V. GOVR :>UNuaR .VATH. 



CiS)-~-”Traie\ meaning nf^Tax on ciracin^tan-'es 
fin I propcrtff—Salnritd clerk, u-h jh -r lot',) - /.. />• 
taxed. 

“Trade” implies bnyir." and slldrr "i* 
de«aling in mmey or at least tbo iirikism- <•£ 
Boms article f^rlh? purp')s? ot s\l'. Fur.li< r. a 
person cm only b? s.xid to becirryijiq,- ontra l' 
in the ordinary s^as^ of t!i? word wli-'n h> i.s 
working for his own prolit and n )t when h* is 
in receipt of a tix^d silary. 

Therefore a p-^rs->n w!i> resides o\Ubd le tli' 
Maniciptl U nits but (•.n;'>l)yl d i-i i b j-.i i •> ; 
hours as a cleric oi a siliry wiidii M i >il 
limits isn'>tliibh t? b‘ Li\;l uiln* a 1 1 c 'o i 
circumstances a.li property i:np)i*J un 
‘•residing or carrying on any trad* or o.vjinr 
property within the limits of (Ij • Mani'*ijjUdy’ 
under clans? (i.ri of section 'Uof tlu* P. 
^lunicipalilies Act. 

Reference under section 162 of tin 
Municipal Act by the District ili:xis- 
trate, Farrukhabad. 

Mr. Gulzari Lol, for the Appliennt. 

Mr. U. S, Bdjpai, for the Opposit,. 
Party. 


salary. Mr. "^lajpai for the iMnnicipal 

Hon-l h-f-; dr-nrii our oi i'cih'on to tlie 

vcr.r^ wid;- <[ c'ini’i*on rU’ tiio waa* 1 ‘d.jvulc" 
in \\ 1 ‘U Dif'i ionory, i,u( inav r^e 

iu-rt ][i-* A ■' iisell'in cUiuse 
(,/'/■) ()i s ‘ "i i. la 1 2d {li<: in betn'jen 

1 ‘ I ‘ <' t: i i t y ;in I V )" ui t'l y <an l 

i 1 da 1 *; na I'r v>‘> i n s all eainlor- 
ni ■ As r'ai l ' I b.- :^;a-i!y. D is 

el'll’ ta"*':'! ' i Ii A. ia ra* \"*ry S'';':*tiou 

ii 1 icr w 1’ ’ill* I 'a; i n > > ; ■* 1 r) * ■ ipi- 

ti it as a stlia*;*! c’aric isn>' in-ln led 
ua Dr th- w>i-I " tra [ *." Oar ansu-ar 
p til- jyferM.-- is j u-* applicant 

IS not liabl' to as-;‘.ssra-at nn lor the 

1a\ na (ci’r aai; aj^ j ]irop-r!y im- 

]v-.s'-^ I by llio K tji la; lai d)'. il Bo u'd. 

K. S. u. iv’/ o'.’O'C:. f' :2 “.Vei'C'l 

f n l^{'j . 

t / 


JUDGMENT.—This is a reference 
under section 162 of the U. P. Munici¬ 
palities Act. Tile cpiestion referred is 
Avhether the^applicant who resides onA 
side the Kanauj Municipality but is 
employed during business Ikhii’s as a 
clerk, on a salary within Aluiiicipal 
limits is liable to be taxed under a tax 
on circumstances and property imposed 
under clause (i.rj of section i2S (1) of 
the Act. Section 123 permits the Muni¬ 
cipality to impose the tax on all classes 
of inhabitants as dehned in secUon 2 
(7;. They have however chosen to limit 
the tax to persons ‘‘residing or i-u-rving 
on any trade or owning piviperty wi(hi-a 

the limits of the Kanauj Municipality " 
vide Notification No. 6575 XXIII-9, dated 
7tli August 1920, printed on page 3*M 

Ga-e»e for 

1920. The expression “carrying on a 
trade” has a well-recognised meaiing 

and cannot by any straining of language 

be made to include a iierson w’lo morel” 
works for an employer as a salaried 
clerk. Trade implies buying aiul 
selling or dealing in money "or at 
least the iuaking of some article for the 

—1 ' * 1 . ^ ' a person ran 

only be said to be carrying on trade 

m the ordinaiy sense of the word when 

he IS working for his own profit and 

not when he is in receipt of a fixed 


CALCUTTA HIGH COURT. 

LF.rrERs Patent Aci’.c\f. X... 13 oi-- 1922. 

January Ui. !92‘>. 

P)\'scn\' —Jit'ii.ico Sir .Vsuio-h Jlivdc*^rjcc, 
Kt., am! \j r. Jn ir-- i i in kin. 
ISV:ak AM.\\:dka X.vrii .wu A>: 0 THr:u 

— PuAi:-:riTF3 —Appell.'.nts 

rry.v; 

GOi il S /XOVi'l X.^Tri .x'C) .‘Murnns— 

Dt:;’ ).v\ r-; — ip; UM.niyxTs. 

/i' /i ;i” .A-' ../• h.'ji, //,; - 

L-a.' hr, riUM.—A A/ rai’wtt, 
cifrcf r>f - b^jc‘.'.w 

PiaiiitiA's gi’a.il 2 :l p. iij i?,* t j tli • pr.2de'''2r:33r-iu- 
title of the cLA-iilirJ.s £?:• a term of iwculy 
whieh thnt the ^.ran‘oe woiild biivu 

the status of a miuo.t. .rh:^ .r;vjnt£? conlinucd iu 
pposossioa till aft!*:- rh.* cxpii-y cf the term and 
alter his cleaFii ih"' Uia'caciaal ; 'iNit into posses- 
si'.'ii of ih"* tor.Pi.ii.atilTs to '■•jeet tlie 

d .'f.*!! bu^s OG t!i.- alA-i.i - th;t ihj tc'.i-’.ioy w,is 

m. a.'ir.v t ', 'aider-pci/.Vcih 

'..'.'i i :t.- ’ .':ii --U’• ; '.V [•-> I'.l'.- , I t’: 

:T(I ■[\ c i'i; r’'.* T.’j.i '• ]i (vithe 
fii. i Oi the rch. il i.i Aie giMTi*. that he woiiii 
hive th? of a r.i'y.i': in* ,>l,iiatiAi v.'?r.‘ 

usypp'I frju c ).i:-• 1 li 1 : thr; ii'i s'li.w v/;3 

oi 1 'i' thm wu.y was dcs?ribed in tue crait ; 
[p. 1)1, col. 1.] 

(U tuip, t'lcrofare, th-* dof^r.dants were not 
liable f > eioetai'^.u. i p. 5)1, c,*!. if.] 

Bamandj:} IjbuHacharjya v. ah Sch'i, 

:}5 Ind. Cas. Tol; M C. 771; 20 C. W. X. 1310: r?l C. 

L J. oil, followed. 
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RAM V. GAMAX RAM, 

Chandra Kant v. Amjnd Ali, 01 Tnd. Cas. MO; 
48 C. 781; :V2 C. 1.. 2\)i'K 2^ 0. W. X. I (F. Bj; 

referred to. 

Letters Patent against tlie 

judgment of Sir. Ju.slice Ghose, dated 
the^9lh Stay 1922. 

Sir. J, K. Sen GtipUi, fur the Appel¬ 
lants 

Sle.ssrs. D. L. /v/ie.s‘V/?r and .V. C. D:'s, 
for t!ie I'lc>n'ietiis. 

J U J) G _vi £i N T •—This i s : i n a p -p'' a i 
under clause 15 of the Letters Patent 
from the judgment of Sir. JuMice B. B. 
Ghose in a suit for eic'ctn'.ei^t. 

On the 1st Jo.ne 1892, tiie predeees- 

sors-in-intevest of the j>laintiris grained 
a lease to the ])redecessor of the defen- 
<lants. A premium of Rs. '10 was paid 
by the grantee to the grantor. The 
lea.se was for a term of 20 years and 
expressly provided tliat the grantee 
would have the, status ol a /‘uyi/tp.. i he 
term of the lease expired on the olst Slay 
19P^ yet tiie grantee continued inoccu¬ 
pation till his' death in 191 i. Thereafter 
the heirs of the grantee have remained 


in possession. , . 

On the 10th April 191b, the plaintiffs 
commenced the present action to eject 
the defendants on the allegation that 
the tcnancry was not heritable and that 
they were conseciucntly lial^le to be 
ejected, as trespassers. The contention 
that the tenancy was not lieritable was 

founded on tlie allegation that although 

the lease stated that the grantee vas 
a raiyat, ho was in fact an undeY-raiijat 
in as much as the grantor had no 
higher status than that of a raujat. 
The question consequently arises, whe¬ 
ther it is open to the plaini iffs to eject 
the defendants on proof that the allega¬ 
tions in the primary contract between 
the parties were false. Mv. Justice 
Ghose has held that the doctrine of 
estoppel applies and that the plaintnrs 
are not competent to prove that the 

status of the original grantee wa.sother 
than what was de.scribed in the grant. 
We are of opinion that this view is 
clearly well-founded, and is supported 
by the decision in BawandaH Bherita- 
charjya v. Nilmadhab Saha (1) which 


(1) 35 Ind. Cae. 754; 44 C. 771; 20 C. W. N. 1310; 
f O. h. J. 541. 


has not been affected in any way by 
the decision of the Full Bench in 
Chandra Kant v. Amjad ^\Ii (2). To 
test the contention of the apjxdlants we 
may put the question, would it have 
been competent to the plaiutitYs, after 
the lapse of seven years from the date 
of the grant, to eject the grantee on 
tiie all'yeatien that Ids status ivas not 
lint of a raiyat as stated in the lease 
but only tliat of an uncler-miyab and 
that the registration of the document 
was invalid because effected in contra¬ 
vention of the provisions of section 85, 
sub-section 2 of the Bengal Tenancy 
Act. The answer must obviously be in 
the negative. There is no room for 
doubt that the grantee acted on the 
faith of the recitals in the grant, Mbich 
in fact were very material for the pur¬ 
poses of the tenancy. We are conse¬ 
quently of opinion that the decree 
made by Air. Justice Ghose must be 
affirmed and tliis appeal dismissed with 


costs. 

Z. K. 

r2) 61 Ind. Cas. 4GG; 
25 C. W. X. 4 (F. B.'. 


Appeal dismissed. 

48 C. 782; 32 0. L. J. 296; 


LAHORE HIGH COURT. 

SneoND Civil Appeal No. 1646 of 1920. 

April 19, 1923. 

Present Mr. Justice Harnson and 
Mr. Justice Zafar Ali. 

RAM AND OTHERS — PLAINTIFFS— 

Appellants 

versus 

GAMAN RAM— Defendant- 

Respondent. 

Limitation Act (IX of 190S), Sch. 7, Arts. Gif, 65, 
no, anrAicabilitu of—Account in terms of gram— 
Suit to recover value of grain — Limitation. 

Article 04 of .Saliednle X to the Limitation Act 
can applv oilr whsro the money found to be 
due is a definite sum entered in the account-books 
of the plaintifi. [p. 92, col. 1.] 

Where a suit is based oi an account which is 
kept throughout in terms of «rain, the article 
'ipplhiable is Art. G5 or Art. 115 and not Art. 64 
of Schedule 1 to tlie Limitation Act. [ibidA 

Muhammad Din v. Solian Smgh, 6o Ind. Oa,s. 
691- 4 L. L. J. 263 and Labh Singh v. The Firm Rur 
Ckand-Tulsi Ram, 4 L. L. J. 64; (1922) A. I. R. 
(L.) 122, relied cm. 



TXDTAX TASES, 


[192.1 



irAQBur,-r':-N-T;;?A t. ?.WArDii.^n, 

S 'f'ond appcn.1 lr<*ni a ‘lecv*'!' r-f llie 
Adilitivaial J iidure, MiizalVaruMrh, (ialei 1 

tho ^larrli iumi iiryiiiLr >!i.ii of 

Sub-Judge, Iduzatiargavh, dated iJio i7th 
DceemlDcr IDTJ. 

;Mr. for tlie Apl'yellants. 

Mr. Dci-i for tlie fie^])undeiit 

JUDGMENT.—Tiie plainiilY in tliis 
case sued to recover an ascertained 
sum of cU'-h as lixed in a l>alane(‘signed 
by the defendant's father ajid alsiT for 
tlie, cash value of ISU niauiuis of Avheat 
being tlie net result of the account or 
120 i'li'iNths i)rln<-ipal and Isi) clnniths 
interest in kind calcuhitcfl at ilu* rate 
of lot) ])er cent, per annum. 'I'lie suit 
regarding the Avlicat lias been disinissefl 
and on second aigieal (’onnsel ui-e-es 
that the iimiratiou is gow'^rned T)V 
Ari.Gf and not by Art. (i5 or 115 
Even if it were coiu'eded that in order 
to I ling a suit A\ithin the purview of 
Ari 01 it is not necessary ti) siiow 
tin.I thej'e have been cress or reciprocal 
demands between the inolies the article 
can only apply vdico* the money found 
to b(* due is a diHiniti^ sum entered in 
thr-- a(;eonnt-books. Here no sum of 
nic-ney is entered. Tlie aeeouni was kept 
throughout ill terms of grain, a different 
rate of interest was ehargeri on this 
grain account from that chargcfl on tic- 
(-ash account and, ns laid' rlowji in 
^Ivhanitn<i(l Din v. Sohan Sinc/h fl) anil 
also in Lnhh Shiifh v. The Firnt Dnr 
Ch'iud-Tnlyi /hnn the articles govern¬ 
ing the ea.se so far as tic- grain is 
concerned are Arts, (ia or ip-, 

rLy-hiar oil Soh.n, Si>u,h v. ^;,<h,n,nhu} 
IJih. f.-i) ('ounsf'l iii-^c.s tlint a donnnfl 
}va?, marie ivitJiia three vears r,f the 
iiistitMliou or the suit. Up cannut .c;av 
Avh.ni this demand vru.s made, hi.s own 
plaint .stales eleariy that the cause of 
action arose on the I'Hli dav of 
October 1913, or wlien tlie entrv 
was made in tlie account-book, and 
It 13 yiol y impossil.le that he .should 

be allmved, ns he asks to h,-ve a 
remand in order to enable him to 
ascertain whether or not a demand was 


made Aiyiiin tliree yeans of the institu¬ 
tion ol the suit which would sar’^e 
limitalion. IVc line! that the portion of 
tlie Slut wliicli relates to re-pavments of 
tlie errain is barred by limitation and 
we, therefore, dismiss the appeal Avith 


• f .. 


Z. K. 


Appeal dismissed. 


(1 

(2 

dv 


fij Imi. Cns. GDI; 1 K. p. j, 2(ts. 

til; i 1 !> 22 . A. I. ll. (L.i 122 . 
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OUDH JUDICIAL. COMMIS¬ 
SIONER’S COURT. 

KtiiST CfviL Al'iMi.vr, X(t. 14 of 1923. 

Eelnuarv 13, 1924. 
P;v.<?c/iP—Syed Wazir Hasan, J. 

and Mr. X'eave, A. J. C. 

?.[Af,)BL L-UX-XI8SA and others— 
Deffa’I) ANTS—Appellants 

f*SH •S 

--Pi..vr.\TiFF, SULTAX- 

I A-AISSA AM) ANOTHRU—DeFEND.VXTS — 

Responiuats. 

Pn’-cmnfin„ \Vajil)-iil-.'iiv. r/iriurj /all Uhcrti/ 
nj tiaasTcr Parfitia,, of rilhun- A'jreemtnt h(- 
lireen i>rui,vn’fe,r.i ucf>i,nl.-^'ir,rf piu'-empfion- -Anree- 

incat, naiarc o/ u-intereM nf prapvie- 

li'lh’fhrv hx.nrl. ’ 

A cM.-roni ^xr.-Iutlin^f tlie rif;ht of pre-emjition 

o-n Iv' vaIkIIv sSUjMO-sf*dcfl Lv the agreement of 

thr coi.ntunrs of the vill.ige and such an 

aei,'f>tu.-nl LucU thoir sucoe.ssor.s-in-title. Ip. 91 , 
C^'l. 2 .J 

50 Ind. Cas. 

* > , __ O. C. 20 ; 1 L. P. P. K. (O.) 34 , followed. 

In a suit for pre-r^^inption of a sale the defence 
was the existence of a custom contrary to the 
I'lght of pre-emption. The wajib-ul-ar:: of the 
village })rovided that every co-sharcr was at 
ll )crty to tnuisfor hLs share to anv one lie 
plc:is(-d. Anollioj- prepared subsequent¬ 

ly at the time of the partition of the village modill- 
ed this j>rovisiou by ‘laying that in case of a 
sale the piv-empif.r iiad the right to pre¬ 
empt : ■* 

original wajib-ul-arz did 
csiabh.sh a custom excluding the legal right of 
pre-emption, but this custom was abrogated by 
th - a'neenient or the proprietors at the time of 
the pijrtitioii of the village; [p. 94 , col. 1.1 

(-> ttiat the agreement to supersede the custom 
was an agreement in relation to the right of 
transfer of tli.. proprietary interest in the soil 

col* ^ run with the land; [p. 94 , 

* 3 ) that eonsequontly the agreement was bind- 

}( 7 ud*y * the proprietoi*s, 
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Bunyad Husain v. Abdul Suhhan, 50 Iiid. Cas. 
800; 22 O, C. 20; 1 U. P. L. R. (O.) 34, referred 
to. 

Appeal from the decree of the Siih- 
ordinate Judge, Bara Banki, dated the 
29th January 1923. 

Messi's. Niamat VllahAHid Muhammad 
Ayub, for the Appellants. 

Mr. Bisheshwar Natk Srivastavat for 
Respondent No. 1. 

JUDGMENT.— This is an appeal 
against the decree of the Subordinate 
Judge of Bara Banki dated the 29th 
January 1923. It arises out of a suit 

brought by the respondent Bansidhar. 
The suit has been decreed. The appeal 
is preferred by Musammat !Maqbul-un- 
nissa, Munammat Mumtaz-un-nissa,Tafsil- 

un-nissa, Abditl Wahid and Abdul Jalil 
defendants. Bansidhar claimed to exer¬ 
cise his right of pre-emption in respect 
of a sale dated the 19th August 1920 
under ■which Musammat 8ultan-un-nissa 
and Musammat Kafiq-un-nissa defend¬ 
ants Nos. 4 and 5 respectively sold 
2 annas share in village Bisara, Pargana 
Kursi, District Bara Banki, to Abdullah, 
Abdul Wahid and Abdul Jalil, defend¬ 
ants Nos. 1 to 3 respectively. xVbdullah 
died after the institution of the siiit. 
Abdussattar, Abdul Jalil. Abdul Haiiz, 
Macibul-un-nissa, Mumtaz-un-nissa and 
Tafazzul-un-nissa are his legal repre- 
S6Ht&tlVCS 

Bansidhar's right of ])re-emption was 
obviously founded on the provisions ot 
sections 6 and 7 of the Oudh Laws lyA 
(XVIII of 1876). Tlie only defence, with 
which we are concerned in this appeal, 
was the existence of a custom to the con¬ 
trary. The provisions of section 7 men¬ 
tioned above are as follows:— 

“ Unless the existence of any custom 
or contract to the contraiy is proved, 
such right shall, whether recorded m 
the Settlement Record or not, be pre¬ 
sumed (a) to exist in all village com- 
mimities, however constituted, and whe¬ 
ther proprietary or under-proprietar\', 
and in the cases referred to in section 
40 of the Oudh Land Revenue Act, 
and (b) to extend to the village site, 
to the houses built upon it, to all lands 
and shares of lands within the villa ©Q 


CASES. 

boundary, and to all transfoialde rignts 
ahecting such lands.” 

It would seem to follow from these 
provisions that the alleged custom, if 
established, would constitute a valid 
defence to this claim for i)re-emplion. 
In i)roof of the custom the vendee 
relied on the icajib-ul-arzolihe village 
prepared at the First Regular Settle¬ 
ment. A certified copy of tliis icajih-ul- 
arz is produced (Exhibit A 3j. It is 
dated the 20th January 1870. The 
wajib-id~arz\V‘ds duly verified and attest¬ 
ed by the Settlement OfTicer. Para¬ 
graph 4 of the wajib-ul-arz relates to 
the rights of transfer and inheritance. 
Under this paragraph occurs the fol¬ 
lowing statement which is relevant to 
tlie question under consideration;—-''Iii 
this village each co-sharer has powei to 
transfer his share by sale, mortgage, 
etc. He is at liberty to transfer it to 
any one he pleases.” Similar statements 
in'other wajib~ul~araez of villages in the 
Province of Oudh prepared at the First 
Regular Settlement have consistency 
been construed l)y this Court as ]u*oof 
of custom excluding the legal right of 
pre-emption. The tlecisions of tliis 
Court to the effect mentioned above 
(*over a long period of time, the earliest 
of which seems to liave been i)assed so 
far back as tlie year 1885 in the. case 
of Bhoial Siiujk v. Tale Siiigh (Misc*?!- 
laneous Appeal No. 132 of 1885) and 
the latest was given by a Bench of 
two Judges in the year 1919 in the 
case of Bunyad Husain v. Abdul Suhhan 
(1). It thus appears that the phrase 
“ liberty to transfer it to any one -he 
Ijleases ” has acquired the chaiacteristic 
of a term of art always connoting tlie 
existence of custom contrary to the 
right of pre-emption. AVe are not pre¬ 
pared to disturb tliis course of decisiv.zi. 
It would follow that if tliere -were no¬ 
thing else to support the plaintiff's claim 
for pre emption he must lose it. He 
has, however, produced a copy of i,he 
wajih-ul-arz of the village prepared at 
the partition of it which took place ia 
the year 1886 (Exhibit 9). The first 
part of paragraph 4 of this exhibit iq 

(1) 50 Ind, Cas. 800; 22 0. C. 20; 1 U. P. X . R 
(0.) 3k 
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as follows:—“ Ev^ery co-sharer lias the 
power to transfer his shaie by means 
of mortgage, sale an 1 gift but the pre- 

emptor shall h ive tlie pre-emptio:! i-iaht 

in the case of sale. " His contention on 
ths basis of this entry is that the custom 
in derogation of the rightof pre-emptioa, 
which right was affinnetl by the Statute 
mentioned before, was abroiratefl bv the 
agreement of the co-.shai-ers of the vil¬ 
lage at the time of the partition of 18Sl>. 
This contention was accepted l_>y the 
Court below and is now imimgned lie- 
fore us on two grounds. (1) That there 
is no proof of any such agreement, and 

f2) that the agreement (if any) is not 
binding on the successors of the co¬ 
sharers who were parties to it. 

In support of the first groimd, reli¬ 
ance was placed upon certain paper.s 
(Exhibits A9 and A) 2 to A18) which 
are copitNs of the order-sheet relating to 
the jjartition proceedings, and upon tlie 
testimony of tliree witnesses, Abdns- 
sattar, Tajammul Husain and Abdullah 
In agreement with the Court below we 
are unable to attach any importance to 
the evidence of these witnesses. Abdus- 
sattar and Abdullah are obviously hiadilv 
interested witnesses. Tajammul Husaiu’s 
statement does not bear directiv on the 
circumstances in which the waitb-ul~f>r^ 
was prepared. The evidence furnished 
by the order sheet does not in anv 
manner lead to the inference that 
paragraph 4 of Exhibit 9 was pre¬ 
pared without the consent of the co¬ 
sharers concerned. Tne preparation of 
wajib-ul-arz on partition of a villa'^e is 
enjoined by the rules framed bv^^the 
Board of Revenue relating to partition 
proceedings. These proceedings are 
certainly of quasi judicial, if not'whollv 
judicial, character. The subject-matter 
of paragraph 4 of Si wajtb-ul-ar:: is such 
as it would not ordinarily be possible 
feo^makea record of it without the kuow- 
l^ge and consent of the co-sharers of 
the village. The public officials en^a-- 
ed m the preparation of a wajib~uUi?'- 

be guilty of dereliction in the 
perfbrmance of their duty if they failed 
to obtain such consent. In the absence 
of any reliable evidence that thev did 

iBjX m the discharge of their duty 


wo must, hold iJiat flio maxim omnia 
prcsinmnifin- }-ite acUi applies. 

As tu Jh- .second ground, we are of 
that it has jk) substance The 

a-roviuent, iv-lated to a right in e^se 

iouu(l,‘d on Ihf* custom excluding ])re- 
eaipii-.n then in vogue. It also jxdated 
to liie laiifU ill the vilhige. it was not 
<i eu.">tuui binding on tije co-sliarers 
tlien in exislcnee alone, ft. was a custom 
in j-elatiou to the rigiit of tjunsfer of 
lauds jjfissessed by tiie eo-sliaier.s. The 
agreement to supersede that eastom was 
therelore ait agreement in relation to 
the iight^ of traiislei* of the piopidetan' 
interest in the sru'l t>f the village. Such 
an agicenient must, tliereJ'ure, run witli 
tile land. J ne pioposition that the cus¬ 
tom of e.x.duding- the right of pre- 

eiu(jtion could be vrdidlv superseded by 
the agreement of (he proi-iietors of the 

^ 1 ^ 1 ^ i lhat such an agreement 

^^oul(l bind them sueeessors-in-title was 

.yji-nied by u of lliis Court in 

flic case ui Ahdid 

(^) already icferred to. We 
are eonterit to loltov.- tliat decision. 

1 he appeal, therefore.fails and is dis- 
nnssed with costs. 

Appeal dismissed. 


Civil Revision- Xo. 1317 of 19->3 

Marcii 14, 1924. 

T V -Mnkerji. 

JADA.J CilAXL'R.V SAXiTRA— 

iJefexdaxt—Rkiitio.n-eE 

GOPAL CHAXDRA DEBNATH— 
Ri.aixtiff—O rrosiTE P.\rtv 

Co,nls Act (/X of ISS7 

met’t o~ i.r I ' ^'‘nd.uriL and cultivator — SettU 

tlnarioi^ Tr /""P "7^ ’^’ op-Cultivator. wheike 
Court, jurisdiction 0 ^'* l<t-mUord-S„iall Caui 

thf hind Tvith the defendani 

shLe ci him a hal 

Uie laid -ir, straw tu be i;io\va 01 

per cent mnr“ deiauU, to ecliier 

iocal iP'erest ia acoordanca witl 

‘^>’'^=7lui.ithfto recover 

nothiuc to sus-^est that 
the defendant was a tenant, ^d not 
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and tho suit was not for rent so as not to be 
cognisable by a Court of Small Causes. 

In a suit by a landlord, against a p'^rson 
cultivating the ituid, to rccaver a sum agreed to 
be paid' to hiui for its use, the question whether 
the- defendant is a tenant or a servant o£ the 
plain.iif depends upon the terms of the agree¬ 
ment and all the circumstances of the case. 

SAoaia M^chta v. Rajani Bhwad, 1 0. W. N. 55, 
Lalji Pani^' w Urah:na.l.:o Ami.’//, 1> Ind. Cas. 
20; 16 C. \V. N. S\ Ka.h Man hi v. Ahaljli 
Molldy 6 Ind. Cas. 5 )t; 11 O. \V. N. (>i.) and Slut hh- 
Po<an y.Rajani Kamal Cha.'cravarty, 50 Ind. Cas. 
2j5; C. W. N. 611, distiaguislied. 

Rule against the decision of the 
Muusif, 3rd Court, Burdwan, exercising 
Small Cause Court po.vers, dated the 
24th September 1923. 

Babu NoA'cndra Nath Chaiulhitriy for 
the Petitioner. 

Babu Narendra Nath DalaU lor the 
Opposite Party, v 

JUDGMENT.—The question \vhich 
arises in this Rule is whether the Small 
Cause Court had jurisdiction to try the 
vSuit. The plaintiff instituted tlie suit 
for recovery of a sum of Rs. 49 alleged 
to have been due as price of bhag i^addy 
and sti’aw. The plaint alleged that the 
land had been settled with the defendant 
in the month of Jaistha and the 
defendant had sti[)ulated to deliver to 
the plaintiff by the month of Falgoon 
a half share <jf the paddy and straw 
that w'ould be grown on the land, and 
in case of default would he liable to 
deliver 25 per cent, more as bridhi or 
interest in accordance wdth local usage, 
that the defendant, in accordance vnth 
the aforesaid promise or stipulation, 
after liaving taken settlement of the 
land cultivated the land and grew 

paddy and straw of w’^hich the quantities 

were also stated and the price of hall 
thereof was claimed together wnth 
interest as aforesaid. One of the objec¬ 
tions taken in the written statement 
was that the suit was one for rent and 
so was not within the cognizance of 
the Small Couse Court. The opposite 
party in an affidavit filed in this Court 
has stated that this objection w-as not 
pressed at the hearing of this suit. 
This, however, is a question affecting 
the jurisdiction of the Court and there 


can be no waiver in a matter of this 
description. 

The answer to this question would 
depend upon the determination of the 
question as to whether the petitioner 
under the terms of the contract with 
the opposite party was a tenant or a 
servant, and in determining that question, 
the terms of tho agreement and the 
whole of the circumstances must be taken 
into consideration. 

On behalf of the petitioner reliance 
has been placed upon the decisions of 
this Court in Shoma Mehta v. Rajaiii 
Biswas (1) and Lalji Pandev. Brahviadeo 
Pandey (2), and upon the allegation in 
the plaint that the land had been 
settled w’ith the defendant and on the 
plaintiff’s evidence to the effect that it 
was so settled and on the finding of 
the Judge that the defendant held the 
land. On behalf of the opposite party 
the cases of Kade Mandal v. Ahadali 
Molla (3) and Shaikh Pokan v. Rajani 
Kamal Clnickravarty (4) -were relied 
upon. 

It is unnecessary to refer to earlier 
cases which deal with this point, as 
most of them have been elaborately 
discussed in the judgment of this Court 
in the case of Lalj Pande v. Bradmadeo 
Pandey (2). As observed by Mookerjee, J., 
in that judgment theie is no real 
conflict in the decisions bearing xipon 
this question and the real question to 
he determined first is whether the 
defendant is a tenant or not. With 
regard to this matter each case will 
depend on its owm facts. 

In tire case of Shoma Mehta v. Rajani 
Biswas (1) the judgment proceeded upon 
the assumption that the suit was one for 
recovery of produce rent. In the case 
of Kcide Mandal v. Ahadali Molla (3) 
the contract alleged in the plaint made 
the bargadar a servant. In the case 
of Lalji Pande v. Brahviadeo Pandey 
(2) the distinguishing features were 
that the claim was in respect of crops for 
four vears and the claim was explicitly 
described as the malik's share; and 


( 1 ) 

( 2 ) 

(3) 

{^) 


C. W. N. 55. 

, Ind. Cas. 29; IG C. W. N. 89. 
Ind. Cas. 594; 14 C. W. N. 629. 

I Ind. Cas. 285; 23 0. W. N. 614. 
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the^e fetilures enabled the Court, to 
pronoum e on the status of the dei'end- 
iuit as tiiat of a tenant. In the ease 
<_>f Sliciiklt l^ok'CDi V. liojant IvmticiL 
Chuckravarty (lA the knhtifiyat was deF.- 
eribed as one. for ae:rieuJlural laljour 
for cullivatin^r in partnershii) tbe khas 
khamar land, tlie executant .^tijndated 
that eveiy year before m'owhm eroijs 
he -would ask the "rantor M'liieii kind 
of paddy Avas to be grown nn Avhieli 
land, and shall gro^v jjaddy accoi'ding 
to tlie grantor's desire, and furtheT- 
agieed to take the Avliole of tlie ])addy 
to the grantors liouse for thi’esliing iind 
that he shall get the remaining paddv 
(after delivery of the grantor's share) 
as remuneration for cultivation, seeds 
looking_ after the labour, instead of 
money in cash. This unniistakeablv 
showed tnat the executant of tlie kaha- 
liyat was a serv'ant. 

In the lu'eseiit case the distinguisliing 
leatuies of the cases noted above are 
entirely jibsent. The ])laint on 1 he face 
ot It IS for recovery of price of a sliare 
of paddy and straw. The expressions 
settlement” and ‘diolding the land'’ 
maA be consistent Avitli eitlier A*iew of the 
c^fendant .s status. If it Avas a tenancA’ 
the period for Avliich it Avas to last is 
not stated. The Avords “i>i'oini.se” and 
stpnilatioii' are used, Avhich point more 
to a mere (-ontracl than to a contract ot 
tenancy. On the face of this plaint, tiiere- 
tore, there Avas nothing to suggest that the 
defendant Avas a tenant. 

If, therefore, the petitioner's case Avas 
that he was one and on that ground the 
Couit had no jurisdiction, it was for him 
to bring before the Court materials Avhich 
AAouldhave proA’ed the same. This he 
has not done. The Rule, therefore, must 
be discharged Avith costs, hearing fee one 
gold mohuv. 

Rule discharged. 


LAHORE HIGH COURT. 

First CivH. Appeal Xo. 3^:5 of 1920. 

March 24, 1924. 

Present: —Mr. Justice BroadAA'ay and 
^Ir. Justice Campbell. 
THAKAR DAS axd others — Defexdaxts 

—Appellaxts 

ro'sus 

^lasauDnat PUTLI— Platxtiff — 

Respoxdext. 

^iinur Asskmment of dtht in favour of inifior 

( oufiidc r<i( iiH), pafimcnt of — Minor, whether 
can s,Hc- Hindi/ Law - Joint family-- Acknowledg¬ 
ment oy head itf family, when binds co-parcenei’S. 

A minor is not I'jrecluded from suing' on an 
nssigninent of a (icd>t in liis favour wlien the 
‘•onsi<leration for it has been paid for in full to 
the [p. 9S. col. 2.] 

Mnkori Bibee v. Dharwodos Ghose, oO C. a39; 
n Horn. L. R. J2l; 7(\ AV. X. Ul; 30 I. A. IM 

. C distinguished. 

Itayhora Chnriar v. ^rinirasti liaqhava Chariar, 

:*.r> Ind. C’as. !)2I; Ml M. .308; :31 At. jf J. r>7.5; 20 At. 
b. 1. 2 Al. \v. S.oiVS, Munni Kuiiwar 

y. Madon Gopal, 31 Ind. Cas. 792; 38 A. (>2; 13 A. 
L. A. 1081,_ .VarcDt Das v. Dhania, ‘So Ind. Cas. 
-PAS A. lot; 1-1 A. J^. 4. G.A. I’lfat Rai v. Govri 
t>hankor. Hind. Cas. 20; X) A. 947; 8 A. b. rl. 
1>«0, Bohal-ud-Din v. Ro faqat Hussain, 18 Ind. 
Cas. lol and Steinberg v. Seala (Leeds) Limited, 
(192:D 92 L. J. K. P. 9J1: 129 L. T. 021; C7 S. J. 656; 
49 T. L. K. 542, followed. 

flic head (>f a Hindu joint family cniinol 
bind his ro-j>arc*ejiCMS by an acknoudocigment of 
a time-barrefl delu, but an acknowledgment by 
imu of a del)t within lime bintls all the other 
members of the joint family. Ip. 99, col. l.j 

1 irst appeal from a decree of the 
Senior Subordinate Judge, Delhi, dated 
the 3rd January 1920. 

The Hon ble Pandit Sheo N^araiii R. B., 
and Sardar Dalip Singh, for the Appel¬ 
lants. 

Bakhshi Teh Chand and Lala Mchr 
Chand Mahajan, for the Respondent, 

JUDGMENT. 

Bs’oaciway, J.—The suit out of 
which this appeal has arisen Avas 

instituted by Miisammat Putli, a minor, 
acting through her husband. Sat X’arain. 
She claimed from the defendants a 

sum of Rs. 5,127. During the pendency 
of the suit she attained majority and, at 
her instance, her next friend was 

discharged and she Avas alloAved to 

proceed Avith the suit in her oAvn 

name. 
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The Tollowiii" pedigree-table will 
show the relationship l^etween the defend- 
«nits:— 


THAKUK DAS 

i 


ShambLu Xath. Kidar Nath Baij Nath 

ladopted by 
Kami Mai). 


r ~ 

Clxaman. 


( 


Tirlock. 


Ainav Nath 


One Ram Rachhpal was also made a 
defendant. He is connected with Kidar 
Nxth througli Kidar Nath's adoptive 
father. The suit as against Ram 
Racnhpal was dismissed as being barre I 
by time. As against the otiier defend¬ 
ants, the plaintiff's claim was decreed. 
Tae Trial Court, apparently througli an 
oversight, did not allow interest from 
date of suit to date of realisation and 
refused to allow the plaintiff's costs. 
Against this decree the defendants have 
preferred this appeal. Ram Racuhpal 
was made one of the appellants although 
the suit as against him Jiad been 
dismissed. The plaintiff filed cross¬ 
objections through Mr. Tek Chand, 
claiming interest from date of institution 
of the suit till date of decree and 
costs. 

Tne facts are given and dhscussed at 
■great length in the judgment of the 
Trial Court, and it is only necessaiy to 
state them briefly here. It appears 
■that in IddI Kidar Nath was concerned 
in certain litigation with one Natlui Mai. 
It became necessary for Kidar N itli to 
■prefer an appeal to the Privy Council 
and he was called upon to deposit 
Rs . 4,033 or security to that extent iu 
connection with that appeal. His natural 
•father Tnakar Das was in the employ 
of Rai Bahadur Lala Sri Kishen Das 
■as his Head Chu’k. He asked Kai 
Bahadur Lala Sri Kishen^ Das ^ for 
assistance. Ultimately he, Kidar Natli, 
.Shambu Nath, Baij Nath and Ram 
Rachhpal are said to have gone together 
to Rai ’ Bahadur Lala Sri Kishen Das 
and asked him to arrange for this 
4,033. Out of consideration for his 
employee Rai Bahadur Lala Sri Kishen 

7 


D IS agreed, and it appears that a fixed 
deposit to the extent of Rs. 1,000 with 
the Allahabad Bank was tendered to 
the Chief Court. The fixed de|K)sit was 
refused and ultimately Government 
Promissory-Notes of tlie face value of 
Rs. 4,000 were acquired and deposited 
with the Registrar of the (’’hief Court. 
Kidar Nath lost his appeal in the Privy 
Council. In the meantime on the 
of September 1913 Kai Baliadur Lala 
Sri Kishen Das was adjudicated an 
insolvent by the High Court of Bombay, 
and the Official Assignee took possession 
of his estate including all outstandings. 
The Olhcial Assignee transferred the 
outstandings, including the present claim, 
to one Chliabil Das, the necessary 
assignments being drawn up. Chhabil 
Das in his turn transferretl the present 
claim to Mii.^anunaf FnWi, then a minor, 
under a deed, dated the 2nd of November 
1917. On the basis of tliis assignment 
Mutiaminat Putli sought to recover the 
amount. 

The suit avas filed on the 1st of 
December 1917. It lias been shown that 
the debt sought to be recovered was 
incurred on the 18th February 1907. 
The defendants set up various pleas, 
one of these being that the assignment 
to Chhabil Das by the Official Assignee 
was invalid, and another being that the 
suit was barred by limitation. The plea 
of limitation rested on the assertion hy 
the defendants that the transaction'sued 
upon was not a loan made by Rai 
Bahadur Lala Sri Kishen Das, but was 
really one by whic4a Rai Bahadur Lala 
8i'i kishen Das became a surety to the 
extent of Rs. 4,000 for Kidar Nath. It 
was contended, therefore, that the claim 
really was by a surety against his 
principal and was governed by Art. 8l 
which provides a limitation of three 
years. It was admitted by Mr. Tek 
Chand that if this plea of the defendants 
was correct the suit was barred. He 
contended, however, that the transaction 
was really a loan, and that, therefore, 
the suit was governed by the six years’ 
rule and was within time owing to the 
payment of interest by Kidar Nath and 
Thakar Das; the payment by Thakar 
being binding on Sbambhu Nath 
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and ]^aij Xath. and further. Iluit Thakar 
Das liad admitted his liaijilitv in two 
letter.s Exhil.its P-l and dated 

respectively 22nd and 27th February 
11313 « 

Althougli Mr. Sheo Xarain for the 
appellant.^ devoted most of his time to 
au endeavour to show tliat the transac¬ 
tion ivas really as alleged l)v the defend¬ 
ants, at the conclusion of' his addre.ss 
lie advanced a contention which if 
.given effect to, would conclude the case 
in his favour. This contention was that 
inasmuch as .Ua.sum/auf Pulti wa.s a 
minor on the 2nd of Xoveniber 1917 
when the assisrnnient of the debt was 
executed by Clihabil Das in her favour 
the contract evidenceil l,y tlu.t assign- 
ment was void and could not be made 
the basis of a suit. In .supi.ort of Ids 
contention he referred to Mohori Bibec 

Dhin-moclax Chosa ( 1 ). Oji the other 
hand, Mr. lek Chand iiointed out that 
this was an entirely new point, not 
raised m the written statement, and 
urged that Mr. Slieo Xarain should not 
be allowed to take it at this late sta<>e 
He contended that had this plea been 
advanced at the outset it could have 
been proved that the negotiations had 
been carried out on her l.iehalf bv her 
husband. He drew attention to Sat 
Aarains statement at page 55, line 30 
to the effect that he had acted for 
Mmammat Putli in the matter He 
further contended that Mohori Bibee 
V pharnioclax Ghose (1) was distinguish¬ 
able as it dealt with a transfer bv a 
minor, that the suit which was decided 
by their Lordships of the Judicial Com- 
niittee ivas one between the parties to 
the contract, and that in that suit it was 
sought to enforce an obligation entered 
into by a minor. The question whether 
a minor could purchase property and 
could enforoe an obligation entered into 
m las favour was not before the Privv 
Louncil. In Raghava Chariar v St ini- 

^hariar (2) it was iield bv 
a I ull Bench that a mortgage in favour 
I'f a minor was enforceable by the minor, 

.:i6 Ind. Cas..921: 40 M 308* •?! Ar t t 
a-i>| w Jl. t. X, ^7; yy’ Jf- I- , J. 
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and t]ie view was also expi'essed that in 
the same way a sale in favoi.ir of.a minor 
f'onld he enforcefl. Tliis view is in con- 
sonanee with Mioini Kimirai- v. Madan 
(^opn/ (3a Aa/ra/u 7>/.s- v. Dhania (4), 
^ l^<ii V. Gonri Shankar (5) and 

Bahal-iul-Din v. Rntaqat Husain (6). In 

my opinion Mr. Tek Chand’s contention 
IS eorrcfd. The assignment was hy 
C hlia])il ^ Das in favour of Musammnt 
Putli. 1 he consideration for the assigfn- 
ment had been paid in full to the 
assignor. 4 he niinoi' was, tJierefore, 
under no further oliligation to anyone, 
and I am unable to see an\' reason why 
\ such eireumstances is pre- 

muded from suing on sueii a contract. 

J ain supj)orted in this view by Steinhery 
V. Srala {Rc<ids) Rimited (7). 

Next, as te the nature of lliis transac¬ 
tion the plaintitT has produced the ?iaql 

^^^'[hjekha bain and rokar of the firm of 

Kai Bahadur Lala Sri Kislien Das. The 
relevant entries have been proved by 
witnesses against Avhose reliability 
nothing lia.s reallv been urged 
* * ‘ ^ * * 

* _ * ♦ * ♦ 
Aftei a cdnsidei'ation of all the evidence 

on the record and the argnments adr 

danced at the Bar I have no hesitation in 

'rith the Court below and hold 
tnat the transaction was a loan 

It was admitted by Mr. Sheo Narain 
tnat m the event of the transaction 
being lound to be a loan, the suit as 
a,^ainst rhakur Das and Kidar Nath was 
A\itmn limitation. He, however, contend¬ 
ed that any payment of interest or any 
acknowledgment made bv Thakar Das 
could only be binding on him. in order 
to save limitation, and on his sons, as 
members of a joint Hindu family, only 
if the jiaynients of interest made bv him 
had been paid us suck, within the 'mean¬ 
ing of section 20. A reference to the 
account-books shows that at the outset 
the payments made amounted to the 
interest due. The last payment was a 
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little vshoi*t of the aetnal interest, tlu* 
\shortage being Re. iodd. Having regard 
• to the previous nature of the payments 
J am of opinion that all these payments 
of interest, ^vhether made by Thakar 
Das or through him, were intended to be 
payments oi iutereat an ttuch within the 
meaning of the section, and that, 
therefore, these payments bring the 
guit within-liniitation as against all the 
.appellants. 

Further I think Mr. Tek Chaud's con¬ 
tention is correct tliat Thakar Das could, 
as head of the joint Hindu family, ac¬ 
knowledge the debt on behalf of the joint 
Hindu family and did so acknowledge 
the debt in his letters dated the 22nd 
February 19 L3 and the 27th February 
1913 Exhibits P-1 and P-2. It is true 
that while he could bind himself 
in an acknowledgement of a time- 
barred debt, he could not bind his 
co-parcenei*s. When these letters were 
^written, however, having regard to the 
.payments of interest already made by 
him, the claim was within time, and 
these letters therefore must be regarded 
■ as acknowledgments binding not only 
on Thakar Das but on the other mem- 
-bers of the joint Hindu family of which 
he was the head. In this view of the 
case the appeal fails and is dismissed 
with costs. 

Turnin.g to the cross-objections, no 
.real reason has been assigned by the 
Court below for disallowing costs. The 
defendants certainly are not entitled to 
any sympathy. The interest claimed is 
from the date of institution till the date 
of d 3 cree. Suc.h interest is usually 
allowed, and the omission to do so in 
this case appears to be due to an over¬ 
sight. I would, therefore, accept the cross- 

objections and modify the decree of the 
Court below by adding to it interest 
from date of institution to date of deci’ee 
and allow the plaintiff her costs in the 
Court below. 

Campbell, J. —I agree. 

K..8..D. Appeal dismissed: . 

CToss-objection accepted. 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Dkckees 
\os. 2195 AND 2540 of 1921. 

July 20, 1923. 

Present: —Sir Lancelot Sanderson, Kr., 
(.’hief Justice, and Justice 
Sir Thomas Richardson, Kr. 

GOPl SUNDARl DASI and others 
—Defendants—Appellants 

versus 

KHEROD OOBINDA CTIOWDHURY 

AND OTHERS - PLAINTIFFS—RESPONDENTS. 
lu’ideitce. Act (I nf s. 11- ’hid'iment 

inter parties, whether relevant Probative value. 

A judgment in a previous suit to which one of 
the parlies in a subsequent suit was not a party is 
relevent under section ll> of the Evidence Act. [p. 
100, col. 2; p. 101, col. 1.] 

Tepu Khan v. I'la}ani Mohan Das, 25 C. 522: 2 
0. \V. N. 501: i:{ Ind. Dee. is*, s.) lUl (F. and 
Dinomoni Chaudhurani v. Brojo Moliini ChaU- 
dhuranx, 2!) I. A. 21: 20 C. 1S7; 0 C. W. N. :}86; 12 
M. L. J. S;i: 4 Horn. D. R. 167; S Sar. I>. (’. J. 224 
tlV (\), followed. 

The legal etteet of the judgment as between the 
parties to the previous suit has to be determined 
from the judgment itself and. when determined, it 
does not become conclusive, as between tlu; parlies 
to the subsequent suit, but is a fact to be weighed 
in the balance like anv other fact. [p. 101, cols. 1 & 

Appeal against a deci-ee of the Addi¬ 
tional District Judge, Pabna and 
Bogra, dated the 31st May, 1921, affirm¬ 
ing that of the Additional Subordinate 
Judge, Pabna, dated the 14th March, 
1919. 

Dr. Dicavka Nath Hitter and Babu 
Tarakeswar Pal Chaudhuri^ for the 
Appellants. 

Babus Ram Chandra Majumdar and 
Jotindra Nath Choudknri, for the Re^ 
spondent in No. 2195. 

Babus Sureyidra Chandra Sen and 
Surendra Nath Bose, for the Respondent 
in No. 2546. 

JUDGMENT. 

Richardson, J.--This is an appeal 
from the appellate judgment of the Addi¬ 
tional District Judge of Pabna, dated 
the 31st May, 1921. The questions which 
the learned Additional Judge bad - to 
consider are thus stated- by-him;-- - 
“(1) Was Monza, Chur Rafiinagar in^ 
eluded within the puini held by the 
plaintiffs and other ^ pro fomna defend- 
jants under the 'defendants? - Wa'^j 
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mthtil No. 2159 cieated out of the lauds 
of tliat putni? 

(2) Art* the 'plaintili's entitled to a re¬ 
fund of tlie amount elaiinetl." 

Some slioil expiauatiou is necessarv to 
tlie nature of the dispute in conuecticjii 
Avitli which these questi(jns aro>e. 

The plaintiits and those defendants 
in the suit who are described as pro 
fontht defeiulants are tlie proju-ieloi-.s of 
j>utnL tenure within tlie estate of the 
principal defendants Xos. 1 to 7. The 
teiiuie is bounded on one side l^v the 
river Ganges and in the year 1912 1913 
a survey was made by the Government 
with the result that certain lands were 
formed into a separate estate No. 2159 
known as Mnnzrt (’Iiur Ranimmar, on tlie 
footing that the lands were an ciccretion 
to the parent estate, Hanina 2 :ar. the es¬ 
tate tliat is ofllie principal defendants. 
On that footing'a settlement was marie 
under which the putyiidar^' were to ijav 
^nt for these lands at the rate of 
Rs. 189 a year in addition to the 
rent payable for the original pntni. 
It IS stated in the judgn.ents of the 
Courts below that in liie Settlement 
the Government were recorded as Mh.'.dl- 
darti of the proju-ietors of the estate. No 

ap])ear,s to have been made 
that the putnidars were paitv to or bound 
by the proceedings. In the result, how¬ 
ever, they were compelled to pav this ad¬ 
ditional rent for four years and'thev then 
brought the present suit to retrieve the 
amount so paid. Their case is tiiat the 
oiigiuai pHtni, tlie pntni as originallv 

was payable under 
their engagement with the proprietors, 
included the land.s of the new estate 
.No. 2159 and lliey contend accordin'^Iv 
that in respect of this area rent has b^eii 
recovered from them twice over 
succeded in the Courts below and 
of the principal defendants (Nos 1 
have preferred this appeal. 

Now it is conceded by Dr. Hitter, the 
learned \ akil who has argued the case 
on Lehalt of the appellants, that the 
questions above set out were essentiallv 
questions of fact. The main burden of 
Dr, Witters argument has been that in 
deciding thovse questions of fact the 
bplw’ have committed an f>rrr»v nf 


1 hev 
three 
to 3) 


law in respect of the use which they have 
made of a certain judgment of the year 
1871. TJtp principal defendants, the pio- 
prietors, Avere not parties to the litiga¬ 
tion or hound by the result. The juag- 
ment, it seems, de-dded a suit or suits 
between the putnidars as plaintiffs and 
I he Secretary of State as defendant, in. 
■which the putnidars siu.’cessfully asserted 
their title to Chur Raniiiagar as part of 
tliis putni. The learned Additional 
Judge says : " it appears, that the plaint- 
ill's in those cases olitained decree for 
lands of Raninagar and Mouza Chur Rani- 
nagar as api)e]tainiiig to tlieir putni 
taluk, and tlie entire lands were made into 
one new .Mouza named Decieer Chur 
Ranimigar. ’ Then llie h^aiiied Judge 
(■nntiiiues : “It iscoiilcnded forlhe ajipel- 
lanls tlial tliey Were not parties to those 
suits, ami, therefore, the judgment and 
decree in tho.5e cases are not admissible 
against them. J’lie argument is against 
established case-law. and 1 liave no doubt 
that they are admissible in evidence. The 
decree and judgment prove that the pre¬ 
decessors ol the i)laintity.s claimed in 1874 

o[ Monzfi Chur Raninagar as ai^per- 
taining to tJie putni taluk; their claim 

was upJield, and they remained in posses¬ 
sion as before. ' 

Dr. Mitter has not, I think, disputed 
that tlie proceedings of 1874 and their re- 
suli were relev^ant under section 13 of the 
Evidence Act. Nor could he have suc¬ 
cessfully taken this position. In the judg¬ 
ment of a Full Bench of lliis Court in 
Tep/( Khan v. Rajani Mohan Das (1) 
the following passage occurs:—“It is 
clear from the decisions in the Privy 
C ouncil that under certain circumstances, 
and m certain cases, tlie judgment in a 
previous suit, to Avhich one of the parties 
in tlie subsequent suit was not a party, 
may be admissible in evidence for cer- 
tain purposes and with certain objects 
in the subsequent suit." In a later case 
|\\hich came before the Privy Council 
\Dinomoni Chaudhiirani. v.. Brojo Mokini 
Chaudhurani (2>J Lord Lind ley delivering 

^ 501; 13 Ind. Dec. (n- s.) 

^9 1. A. 24; 29 C. 187; 6 C, W. X. 366; 12 M. 

L. R. 167; 8 8ar. P. g. f Jfi 
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their Lordships' judgment observed that 
the words of section 13 of the Evidence 
Act were very wide. I have no doubt 
that the litigation of 187-4 was within the 
meaning of section 13, a transaction or in¬ 
stance in which the right of the plaintilYs 
to hold the disputed lands as part of tlieir 
patTii was successfully asserted and this 
transaction or instance was relevant or 
admissible in evidence in the present suit. 
So far, I think, Dr. Mitter would not dis¬ 
agree. His objection, as 1 understand it, 
is that the learned Additional Judge in 
someway gave judicial force to the judg¬ 
ment as against the petitioners who are 
not bound^ by it. Of course if the learned 
Judge had expressed himself to the elYect 
that the judgment was in law conclusive 
against tlie proprietors, he would have 
been guilty of serious error. As I read 
his words, however, 1 do not think that 
the learned Judge has attributed to tlie 
judgment any judicial force as against 
the proprietors. Retreats the judgment 
or the transaction which it discloses, as 
an item of fact in th3 history of the dis¬ 
puted lands. This clearly appears from 
what he says later in his own judgment 
which must be read as a whole. Two or 
three paragraphs further d->wn alter re¬ 
ferring to other matters, he says all these 
goto prove," meaning each of the dilFerciit 
events or items in the history of the land 
to which he had referred together went to 
show, the title of the pntnidarti. 

In the circumstances it seems to me 
merely hypercritical to find fault with 
the learned Additional Judges statement 
that the judgment proves “that tlie 
decessor of the plaintiiY claimed in 18/4 
lands of Mauza, Chur Rininagar as appei- 
tainingto the putni taluk^ their claim was 
upheld, and they remained in possession 
as before." The relevancy of the pre¬ 
vious suit and its result necessarily gave 
access to the judgment in that suit, and, 
in my opinion, tlie learned Judge was 
right in sajdng that the judgment proved 
the nature of the claim made and the legal 
effect or result that the claim was upheld. 
He was at liberty to use the j udgment for 
that purpo.se and to that extent. The 
legal effect of the judgment as between 
the parties to the previous suit had to be 
determined from the judgment itself and, 


when determined, it became not conclu¬ 
sive as net ween the parties to the present 
suit but a fact to he weighed in the ba- 
la.ice like any other fact. Its probative 
force or weight in the circumstances was 
matter for a Court of fact to tlecide. 

Tne point that this judgment of 1871 
does net prove the previous or subsequent 
state of tne possession is really a very 
small one. In Mie iirst place the learned 
Judge may have e.xpressed nimself b.idiy. 
'rnesabsequeat .state of the possession 
mast clearly have depended on otner evi¬ 
dence and there may have been other evi¬ 
dence also as to the lireviou.s state of the 
pos.-iession. But in any case, the judg¬ 
ment of LS74 declares the right of tiu^ 

to po.s.se.ssion and as to sub.se- 
qiie.it possession there appeal’s to be no 
dispute at all. 

As to the case of Kashi Nath Pal v. 
R xja Jagat Kisfiore Achai'jce Chondhury 
(3;, to which Dr. Mitter referred, in my 
opinion, the learned Additional Judge has 

not committed the error which was there 

* 

conde.nned. Apart from tne negligible 
point as to the previous state of theposses- 
sion, tlie learned Judge had not treated 
recitals in the judgment of 1871 as substan¬ 
tive proof in Ciie present case of the truth 
of oiie ra.'i.s recited, llis ireatment of the 
judgiuent of 1874 is within tne ]irinciple 
tu-U wiiere a jud.gment is admissible it i.s 
“ c ^ncUi uve evidence fi>r or against all 
liersons, wJielher jiartie.s, privicsor strang¬ 
ers, of its own existence, date and legal 
effect as di.stinguished from tlu' acr*ura-c\' 
of the decision rendered." 

The result is that, in my opinion, the 
learned N'axil's main contention is not 
substantiated. 

The learned Vakil raised another point 
in connection with a document described 
as a document of the year 1287 whicli is 
Exhibit A on the record. Thin ])oint, 
however, was not seriously pressed and 
no more need be said about it. 

The last contention of the learned 
Vakil is tliat the Secretary of State should 
have been a party to this suit. As to 
this point, it appears, that a comiJaint 
made in the Trial Court that the Secretary 
of State was not a party was overruled 

(3) 35 Ind. Cae, 298; 20 C. W, N, 643; 23 C. L. J. 
583. 
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bj^the learned Munsif. The complaint* 
however, does not appear to have l>een 
repeated in the lower Ai)i>ellate (^o\irt, 
and lliere is no <le(‘isi<)ii of the h‘arned 
Adtlitional Judge uiioii it. It would seem 
that if this oi>jection was ever seriouslv 
I.)ut forward it Avas afterwards aban¬ 
doned. ^loreover, tlie ]>osition of the 
Oovernment in res])ect of the disi>uted 
lands is not very (dear. 1 have referred 
to the statement in the judgments of the 
Courts below that the Oovernment is 
recorded in the Settlement jn'oceedings 
as the tajisilda r of the proprietors. Be- 
fore Ave could say that the Secretarv of 
State should or should not l^e a party, 
some further enquiry Avould he neces.sary 
as to the facts. That being so. I think 
this point fails in second appeal. 

For the reasons I have stated I Avould 
dismiss this appeal Avith costs. 

It is conceded that this judgment Avill 

govern Appeal Xo. 2546 of 1921. Avhich 

should accordingly be also dismissed Avith 
costs. 

Sanderson, C. J.— I agree. 

•lppc,a/.<f d/.s77M*.s.S'ed. 


MADRAS HIGH COURT 
FULL BENCH. 

('iviL Revision Petition X(». 8119 

OF 1922. 

April 11, 1924. 

Present: —Sir Victor MurraA^ Coutts 
1 rotter, Kt., Chief Justice, yir. Justice 

Kamesam and Mr. Justice Wallace 

MAXIOKAM PILLAI— Defendant 

Xo. 6 —Petitioner 
versus 

MAHUDl^M BATHUMMAL 

AND OTHERS—PLAINTIFFS AND DEFENDANTS 

Nos. 1 TO 5 AND 7—Respondents 

Civd Procedure Code (Act V of igr/S) () tt) 
r. ^ -Appeovancer meaning of -PUader 7-em>r( 
mg no mstructions except to apdy for adiourr 
ment -hndorsement on back of plaint— Xdloom 

Where a Pleader for the plaintiif in a cas 
asks foi an adjouriimeut and states that if th 
adjournment is refused, lie has no furiher in 
,structions to ka) ryi .with the case., and make 
an endorsement to that effect on the back c 


the plaint, there is no “appearance" and tha 
eii(lorsemeiit by the Vakil is a perfectly good 
yritten withdrawal from his duties and obligar 

lions undtM' tlic vakolat. fp. lO.'l, col. 2.] 

Ic'rc fi (’onrt a.s.sents to such cionduct of the 
^ akil and raises no uaestioii about his Avith- 
drawal. it must be takm to liaA-e giA’^en its 
onseut. [p. 10 1. col. 2.] 

Drder Id, r. 4, CiA’il Procedure Code, does not 
reciuire the Avriting containing the withdrawal 
by a Pleader of his vafcalat to be in any 
specilied form, nor is any formality necessary 
for tlie leave of Court, [p. UKl. col. 1.] 

Per Coutts Trotter, J-(Juicre: Whether the 
wiiljfirawal of vakalat under O. Ill, r. 4 must 
be in writing 'f 

liadho Kishan v. The Collector of -faunpu7’, 23 A. 
220; 2d I. A. 2d; 5 C. W. N. 153’(P. C.j, referred 

to. 

Petition, under section 115 of Act V 
of 1908, praying the High Court to revise 
an order of the Court of the Subordinate 
Judge, Tuticorin, dated the 2nd 
of August 1922, and made in Interlocu¬ 
tory Application Xo. 558 of 1922, in 
Original Suit Xo. 16 of 1921. 

This petition coming on for hearing 
in pursuance of tlie Order of Reference 
to a Full Bench made by the Hon’lde the 
Chief Justice at the suggestion of the 
H(3n’ble Mr. Justice Wallace, con¬ 
tained in his Lordship's note, dated the 
1st April, 1924, and made herein, upon 
]>erusing the petition, the order of the 
loAver ('ourt and the record in the case 
and the said note and upon hearing 
the arguments of Mr. P. T". Krishnasn'uwi 
jiyi/ar, for the Petitioner, and of Mr. 
A. Siraininathd Ayyar, for the First 
Respondeat, and of' Mr. K. R. Ranga' 

sxvaiui Ayy(i7\gai\ for Respondents 

Xos. 2, 4 and 5 and the other respondents 
not appearing in person or by Pleader 
the Court expressed the folloAving 

OPINION. 

Coutts Trotter, C. J.— In this case, 
the plaintitf's Vakil appeared in Court 
on the day fixed for the hearing of the 
suit, asked for an adjournment and 
stated tiiat, if that adjourn.nent aa’US not 
grantel, he h id no further instructions 

to go on AA’ith the case. He had pre¬ 
viously filed a vakalat in the ordinary 
form. He did something more than the 
mere asking for an adjournment. 
to >k tlie plaint AA’hifh he had diaAA'n 
and signed and endors d on it 8S 

foIloAvs: "I have no instructions 

except to apply for au adjournment 
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(Signed) A. V. Krishnaswami Ayvar, 
Vakil for the plaintift* (with the date)!” - 

The relevant provision of the Code is 
said to be O. Ill, r. 4. Sub-rule (1) of 
^at rule is “ The appointment of a 
Pleader to make or do any appearance^ 
application or act for any person shall 
be in writing, and shall be signed by 
such person or by his recognized agent 
or by some other person duly authorized 
by power-of-attorney to act on this 
behalf.” Sub-rule (2) is, “Every such 
appointment, when accepted by a iHeader, 
shall be filed in Court, and shall be 
considered to be in force until deter¬ 
mined with the leave of tlie Court, by a 
writing signed by the client or the 
Pleader, as the case mav be, and filed in 

Court.“ 

It is sought to be said here that, 
although this Vakil wrote Avhat I liave 
read on the back of the plaint after 
having filed a I'akalahiaina, the rdhtlai- 
nama must be considered to continue 
in force until something farther was 
done, and it is also argued that the effect 
of the vakalatnmnn being considered to 
be in force is to make the Pleader 
constructively appear in a proceeding 
in which he lias explicitly stated that he 
cio?s not appear. In our opinion, the 
Statute does net reejuire the Avriting 
containing tlie withdrawal !>y the l^leader 
of his vakalfit to be in any specified 
form, and it appears to us tliat that 
which he has endorsed on the liack of 
the plaint would be a perfectly good 
written Avithdrawal from Ins duties and 
obligations under the vakalat. That is 
really sufficient to dispose of this case, 
and Mr. Krishnaswami Ayyar very 
frankly said that, if we take that view 
as to the proper construction of the 
writing, the case, so far as he is 
concerned, Avas unarguable. But, Avhile 
basing our decision on that short ground, 
we think, in view of some decision of 
this Court,—one a very recent decision 
and the other which is unreported—that 
we ought to point out that AA^hen this 
matter lias been discussed in those 
Cases, attention does not seem to have 
been drawn to the decision of the Privy 
Council fCadha Kiskan v, The Collector 


of Jaunpiir (1). The facts of tliat case 
are set out in a quotation from the 
judgment of the Subordinate Judge, 
Avhich runs as follows: “That day {i.e.. 
the day fixed for hearing) the Pleader 
for the applicant stated that he could 
not c(>nduct the case, and he had received 
no instructions from his client. There¬ 
upon the Court proceeded to try the 
case and tried and decided the issues 
Oil the evidence adduced on the plaintiff's 
behalf and decreed the suit against the 
applicant.” Their Lordships held in 
that case that the applicant could not be 
held in the cinuiUistances to have 
appeared. AVe trust that Avlien this 
matter comes before the Courts again 
notice Avill be taken of that decision, 
because, so far as appears, a AA’ider 
question is determined there, as there 
is no statement—a feature that exists in 
this case—to the effect tliat the Pleader 
has filed an instrument in AAU'iting taking 
himself out of his vakalat, a withdraAva- 
oii his part Avhicli (). Ill, r. 4 conteml 
jilates. 

The exact question put to us is, 
Avhether when a Pleader reports no 
instructions, whether after he has asked 
for an adjournment, and been refused 
or not, the Court is correct in liolding 
that the party for AA’hom the Pleader 
AA’as a]ipearing has not appeared. We 
think that the only answer can lie that, 
at any rate, in the circumstances of this 
c.ise, the Pleader cannot lie deemetl to 
liave apiieared. 

I should add one other AA*ord. The 
section says that the Avithdrawal of the 
Pleader must be with the leave of the. 
Court. It doss not say, nor do I think 
AA'e are to import into it, that any 
formality is necessary about the leave 
of the Court and in the circumstanees, 
Ave must presume that, in a case like 
the present, the Court in assenting to 
the conduct of the V^kil and in raising 
no question about his AAuthdrawal, must 
be taken Avithin the meaning of the 
section to have given its consent. 

The case will go back to the Single 
Judge for disposal on any point not 
determined by this Full Bench. 


(1) 23 A. 220; 

(P. 0.), 


23 LA. 2?; A C. AV. X. 154 
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Wallace, 


V. N*. V. 
H, 


J. —I agree. 

J*—I agree. 

CV/.«e .^'cnf back. 



CALCUTTA HIGH COURT. 

APPF^^L from ApPKI.LATF DFf'REE 
Xo. 2358 OP 1921. 

Febi-iiary 25, 1921. 

Prc.^cnt: —-Mr. Jnstioe Suhrawartly and 

Mr. Justice Chotziier. 

IXDRA BPIUSAX SAHA and others— 

DfiFEXDA.N'TS Xos. 1 TO 9—APPELLANTS 

JAXARDAX"" SAHA and another — 

PLA I NT! FFS — R ES 1*0 N D EN TS. 

/Voocc/»r€ Code (Act V />/ l!UfS), f). XLf, 7 - 

— Uefenaant ^staiu.^, c/ueation of--Hecord of Riqht' 

'ixot produced in lower Courts- Due diligence — 

Stconi appeal—Finding of fact^ whether can bi 
iiistui'bcd. 

In a suit for recovery of possession of the 
property m dispute the District on appeal 

found that the defendants were neither occu¬ 
pancy nor undcr-roii/(ifsand on this lindinff decreed 
the suit. The defendants having preferred a 
second appeal to tlie High Court, it was urged 
ID that the linding was not based on legal evi¬ 
dence. and 12) that the Record of Rights which 
rais<-d a presuinplion in favour of the defendant.'^ 
<^juld not be placed before the lower Appellate 
Court owing to its late pul)lication and the case 
should be re-tried in the light i>f this record : 

/ie/d. (D that the lindings of fad of the lower 
Appellate Court could not be disturbed in second 
apjx'al; [p. 105, col. 1.] 

could not produce 
the Record of Rights in the lower Appelint- 
Court in spite of all due diligence it should bo 

X- evidence under O. XLI. r. 27 of the 

Civil Procedure Code ; [ibid.] 

oP that the case should be remitted to tl*e 
Court of first instance in order that that Court 
may try the question of the status of the defend¬ 
ants after admitting the Record of Rights as evi¬ 
dence in the case. [p. 105. col. 2.] 

Appeal against a decree of the Ad¬ 
ditional District Judge, Jessore, dated 
the 15th of August, 1921, aftii-niing the 
decree of the Munsif, First Court at 
Magura, dated the 21st Jtine, 1920. 

Bal^us Sureiidi'a Cbaiidra Sen and 
Bhuhan Mohan Saha, for the Appellants 

Babu Kshetra Monan Ghosc, for the 

Respondents. 

JL DGMENT. —In this appeal the 
question raised is whether the plaintiffs' 
suit is barred by limitation under Art. 3 


of Schedule III of the Bengal Tenancy 
Act. Both tl:e Coints below decieed the 

suit for recovery of posscssicn 
of tJie fiiof erty in dispute and the de- 
fendanl.s liave preferred the present ap¬ 
peal. 7'he decree passed l^y the loner 
-^.ppellate (\>iu't is sui)i)ortefl by the 
hnding arrived at by that Court to the 
effect tliat tlie tenancy was neither an 
occupancy nor an nnder-ran/ati one.. 
I lie learned Judge, therefore, finds that 
Art. 3, Schedule 111, Bengal Tenancy Act, 
does not apj^ly in this case. This find¬ 
ing virtually makes tlie status of the 
defendants that of a tenure-liolder. The 
controversy lietween the jiarties cenlied 
round tlie question wliether the defend¬ 
ants interest in tlie land was that of 
an (KT'upancy }-aiyat or of a temire holder. ^ 
1 he ]:)laintift’s are the tenants of the de¬ 
fendants tenant. Their case is that the 
defendants are the landlords of their 
landlord. The questions, therefore, that 
arise aie, first, wliether as tlie defendants 
are tlie landlords of the plaintiff’s Jancl- 

lord. Art. 3 of iSchediile III np|)lics to this 

ca^'C; secondly', whether the di feiidants 
are raiyats witliin the meaning of that 
Article. I'lie first (question uas not de¬ 
termined Iiy tJie lc>wer -Vppellate Court 
anri the <lefendants' ai:jpeal to that Court 
was dismi.'^sed on the liiKiing that they 
uere neitlier occupancy nor under-ru///u/.y. 

U itli refeience to this ([uestion the 
learned \ akil for the appellants contends 
mat tlu* finding of the lower Appellate 
Court is not ba.secl (ui lefral evidence. It 
appears that under tlie Talukdats, Gu- 
mani and Xakari held a non-tiansferable 
occupancy and under them Tilak Saha 

tlie predecessor-in-title of the defend- 

ants—-held a bekayemi jama. Gumani 
and Xakari surrendered their holding 
^^^1 the learned Judge says that Tilak 
then became a tenant under the Tahik^ 
da?*5 of the village. Pie does not say hew 
iuak on the surrenderof the tenancy ly 
the superior landlord hecaine a tenant 

^*ader the Talulahns —whetl er 
there was a fresh settlement with Tiick 
or whether by virtue of the surrender ty 
the superior landlord he became a tenant 
directly under the Tahtl.dcr.<t. The 
learned Judge further does not state the 

circumstances under which Tilak who* 
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had a bckayemi jama under the raiyat of 
a non-trauBteral)le occupancy hold ini; 
obtained h kaycmi viaurusi jama under 
the landlords. These are, no doubts 
- omissions in the judgment of the lower 
Appellate Court. Hut on a consideration 
of the evidence before liiin the learned 
Judge has come to the conclusion that 
the tenancy is neither an occu]mncy nor 
an under-ru/(/ct/ one. We are not justi¬ 
fied in second aj^peal in disturbing that 
finding of fact. 

The appellants have, however, raised 
another point. 

Tney say that the Record of Rights 
which has l)een prepared with reference 
to the land in dispute could not be pro¬ 
duced in time before the lower Appel¬ 
late Court and that the ca.‘=e should, 
therefore, be re-tried in the light of the 
Record of Rights which raises a presump¬ 
tion in favour of the appellants. It 
appears that the Record of Rights was pub¬ 
lished after the decision of the suit by 
the First Court but before the lower Ai.i- 
pellate Court pronounced its judgment. 
The appellants liave filed an allidavit 
to show that with all diligence they 
were not in a position to produce 
the Record of Rights in the lower Appel¬ 
late Court before the hearing of the 
appeal and we are satisfied that they 
were unable to produce it through no 
laches on their part. That is au 
important piece of evidence which shoidd 
be taken into account in determining 
the present question. As this evidence 
could not be produced before the lower 
Appellate Court, we are of opinion that 
it should be considered in determining 
the status of the defendants by the 
Courts which are entitled to deal with 
facts. We, therefore, propose to admit 
the Record of Rights in evidence under 
O. XLI, r. 27 on the application of the 
appellants. The course ^ which we 
propose to adopt is justified by the 
observations made by their Lordships 
of the Privy Council in the case of 
Raja Indrajit Pratap Bahadur Sahi v. 
Amar Singh (1). A similar course wes 
(i) 74Ind. Caa. 717; 50 1. A. l-S3; 28 C. W. N. 
277;21 A. L.. J. 5i=l; -1 P. L. T. f 47; (192J) A. I. R. 
(P. CO 128; 1 P. L. R. Md; 2 Pat. 6/6; .13 M. L. T, 233; 
45 AI. L. J. 5/8; 18 L. W. 728; 25 Bom. b. R. 1259; 
3 9 C. L, J. 318 (P. GO. 


followed in the case of Bhairab Chandra 
Dnlt V. Kali Kumar Dutt {2). The order 
that we make in this case is tliat this 
case should be remitted to the Court 
(tf first instance in order that that Court 
may try the (piestion of the status of 
tile defendants after admit t ing the Record 
i>f Rights as evident'O in tlic ca.se. The 
d(‘fendants will be entitled to adduce 
such evidence, if any, as is uecessaiy 
to prove tlie Record of Rights. Tlie 
plaintifl's will ha entitled to adduce such 
eviflence as they consider necessary to 
rebut the presumption arising from the 
Record of Rights.' It is not intended that 
there should be a de noro trial or that 
fre.sh evidence in respect of other points 
involved in this litigation slionld be 
adduced. The Court of first instance 
will then dispose of the case according 
to law. 

The result is that this appeal is 
allowed, the decrees of the lower Courts 
are set aside and tlie c;nse sent back to 
the Court of first instance to be re-tried 
according to the observations made 
above. The costs of this appeal will 
aliide the resiilt. 

K. s. n. Ap}ical allowed. 




Ind. rqs. 1.'):;: 37 ('. L. J. 



NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Sbcond Civil Appeal No. 35-H of 192.3. 

August G, 1924. 

Present: —Mr. Kinkhede, A. J. C. 
ABDUL MAJID KHAN —Plaintiff— 

Appellant 

versus 

BALAPPA AND OTHERS —Defendants 

—Respondents. 

S^teeijic perfonnince^ suit for- Dclay, how far 
e-ffzclivt reply — Abanlonment-Waiver—Time not 
of esitnze of confraet --[H juity, when can be 
invoiel—Secml ap jeal^Dzlay, linding of — t^ucs- 

tioit of fact or law. 

D Any i 1 itself is no reply to a suit for specific 
p;rfjrniae3 uiPss it amouits to a waiver or 
aoaiidonme.it of the contract or to latches on the 
part of the party seeking: specific performance, [p. 
103. col. 2.] , .. . 



IXDTAN’ CASES, 


[1924 



ABDUL MAJID KHAN' 1. BALAI'l'A. 


Kisscn yJopal Sadaney v. Kalhf Prosonno Serf. 

C. at p. (530, .foni.s'hi'.l Kholit i tint Iidui V. 

Biirjorji Dhuujiohai, 32 Ind. ("as. 2l-;: !(l II 2SU; 
30 M. L. J. l.'O; ;5 L. W. 2;'.); 10 .\I. I.. T. 1>1: 11 
A. 1.. J. 225; lOKi- 1 M. \V. X. 220; IS Kom. L, H. 
103; 23 C. L. .J.35S: 2i) (\ \V. X. 711: 1.3 A. 1. 20 

(P. C’.), ('fia)na} 1 1 Sil rj/nf.idi'ti.'io rn i/ndii v. Anmllit 
Bfik.-ih m hmra.'ii inh<n:hii / y nl It, 2.’> Ind. (’as. 20 

-M. Ij. J. aiS, t'>. 

Mere delay does 'lot aniuiint to waiver «ir 

abandonment. [p. lOG, eol. 2.1 

A plea of delay .should not be allowed to jne- 
vail if the paidie.s Imve not by tlicir words or 
conduct or by expres.s stipuluti<ai mad* lime 
of the essence of tlie eonlraet. {//).•//.j 

hqiiity will not assist where there has be--*n 
undue delay on tlie j'lart of <ine party to a ♦con¬ 
tract, and the other lias f^iven him reasimable 
notice that he mu.st complete within a dehnite 
time. [p. 107, col. 2.1 


A lindin*; of delay is a tindiim of fact b\it 
whether the concliisir'n <irawn th-^refrom, that it 
dismtitles the jilaintiff from claimin;; the i)ar- 
ticular relief, is right or wnmg is a niattcr wliich 
is opin to C‘)nsi<loration in s;=c(»nd appeal as tlie 
legal result of certain facts is a ([uestion of law. 
[p. 107, col. l.j 

Appeal against a deeree of the Addi¬ 
tional Distrlf't Judpre, Amraoti, in Civil 
Appeal No. 97 of 192:>, dated the 13th 
0,'*tober 1922. 

Dr. //. aS. f/'oa/■ and 'Mr. K. K. Gdtidhc^ 
for the Appellant. 

Sir B. K. Bnse^ for the Resj)ondenlR. 


JUDGMENT. —The sectnul and 
third i^ronnd.s of appeal in (.‘ase 

(‘orrec-tnessof the jitdt;inent 
dismissing plaintilY’s suit on tiie tjnnind 
of delay. Delay always inv(»lve.s a (pios- 
tion of fact because delay, iiiay or may 
not be accountable and whcllier it has 
been in llie \>articular case, reasonal.>le 
or unrea.sonable an i Avhethoi' it. has l)een 
duly accounterl for or not, is always a 
matter on which the First A]>]ie!late 
(V)urt must have a final .say. '^Phe matter 
cannot he said to be nceessarily open to 
second appeal. The learneci Counsel for 
the appellant has argued that though 
tlie finding of delay may remain a find¬ 
ing of fact still whether the conclusion 
drawn therefrom that it disentitles the, 
plaintiff from claiming the particular 
relief is right or wrong is a matter 
which is open to consideration in second 
appeal. That the legal result of certain 
facts is a question of law and can, there¬ 
fore, he raised in second appeal, is . a 
propositipn which is amply supported hv 
authority. ‘ ' 


I admit that delay is itpclf no reply 
to a siiir for siiecific i>ei foniiance unless 
it Jiinounts to a waiver or abandonment of 
the contract or to latches on the jiart of 
tlie piirty seeking specific performance. 
Kissi'ii (rO}i<il Sntlaneif v. K<tUy Prosonno 
(1), Jamshed Klxiduram Inivi v. 
Bn r]orji Dh ii yi ji bhd i {2), Chaviorti 

Su} }japr((kamrayadi( v. .l7*a?Y//n’ Lahshmi- 
yidfasiwhdcharpuhi f3). Mere delay does 
not also amount to waiver or abandon¬ 
ment Delav short of limitation does 
not di.'^entitle a person from enforcing 
his rights. Orflinaiily the plea of delayis 
(^liscouraged if tlie circumstances are such 
that tlie i^arties have not by their Avords 
and coiidnct or by express stipulation, 
made time of the essence of the con¬ 
tract. 

The respondents' contention is that 
the question of delay is ('oncluded by 
the lower Appellate Court’s finding. The 
defendants-res]iondents had distinctly 
pleaded that the plaintiff failed toper- 
form his part of tlie contract, and, there¬ 
fore, as there was default or breach on 
the plaintiff's part which entitled the 
defendants to rescind the contract, they 
actually rescinded the same and put an 
end to it. The lower Appellate Court 
has tound, a.grecing with the First Court, 
that th(' contract was expressly rescinded 
and tlie iilaintiff had expressly abandon¬ 
ed the contract. This finding is support¬ 
ed by evidence proper for consideration 
and excludes the plaintiff from claiming 
to enforce the right once expre.ssly 
abandoned. I have gone through the 
evidence «and I clearly see the de¬ 
fendants' notice dated the 26th Septem¬ 
ber 1918, by which the defendants gave 
the ultimatum to the plaintiff that he 
must exercise his option to purchase the 
field within the particular time thereby 
limited, otherwise the agreement Avas to 
be treated as cancelled. The plaintiff 
did not comply with this notice, beyond 
merely expressing a verbal Avillingness 

fll 3:i C'. (>33 jU p. 0.30. _ 

i2) :\2 Ind. C\s. 210; 40 B. 28 ) at p. 299; 30 M. ^ 
J. 18); 3 L. W. 23); p) M. L. T. 184; 14 A. L. J. 22 j; 
rl9lG) 1 M. W. N. 229; 18 Bom. L. R. 163; 23 
C. b. J. 358; 20 C. W. N. 744; 43 I. A. 26 
tP. C.). - 

^3) 23 Ind. Cas. 560; 26 M. L. J. 518. 
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to perform. He did not offer or tender 
any draft of a sale-deed or tender the 
amount of the consideration payal:)le 
under the contract and thus failed to 
carry out Ins part of tlie contract. The 
result of this failure as was expected 
was that the contract stood rescinded as 
soon as time limit expired and the 
parties became libenited from their obli¬ 
gations to perform the contract and one 
party only remained accountable for 
damages, if any, for breach of the con¬ 
tract of specific performance, to the 
other party who may not be in the breach. 

It is said tliat it was the defendants' 
duty to execute a sale-deed in plaintiff’s 
favour and he need not have waited 
for plaintiff to tender a draft sale-deed 
for his approval and for execution. 
This again raises a question of fact, as the 
parties have chosen to make it a mixed 
question of law and fact. Parties took 
an issue on this point to the following 
effect, after the case was remanded :— 

“Was defendant to ])erform his con¬ 
tract without application by plaintiff." 

The First Court held that it was not 
proved that defendant had agreed to 
buy tlie stamp and bear the expenses 
of sale and tiiat conclusion drawn by 
that C\>urt from this is that the con¬ 
tract was not to be ])erformed without 
application by the plaintiff and that this 
comes within section 18 of the C'ontract 
Act. That C-ourt also held on another 
issue as to whether time was of the 
essence of tlie contract, in the allirmativc; 
the defendant, being in need of money 
had to sell the property. This clearly 
shows that the defendants suffered detri¬ 
ment by the breach on plaintiff’s part 
and the latter cannot now, that a third 
party has become interested in the prop¬ 
erty, be allowed to turn round to say 
that it is still open to him to enforce 
his so-called rights after they have been 
allowed to vanish away by default on his 
own part. 

In this view of the case the ([ues- 
tion of res judicata needs no decision. 

The remarks quoted by the lower 
Appellate Court from the Privy Council 
case of Jamsked Khodaram Irani v. Bur- 
jorji Dhunjibhai (2) very fittingly apply 
tp the facts found here; 


107 


“But equity will not assist where there 
has been undue delay on tlie part of one 

]u\rty to the contract, and liie other has 
given him reasonalde notice that lie must 
complete within a definite time." 

There is thus undue delay coupled 
with a definite ahaiulonment on plaintiff’s 
jiart of his rights under the contract, and 
on both these grounds the plaintiff’s 
suit must fail. I, therefore, hold that the 
dismissal is proper and there is no valid 
ground for interference. I dismiss the 
appeal with costs. 'J'he plaintiff shall pay 
costs in all Couris. 

G. u. I). Appeal ditanif^.'^ed. 


MADRAS HIGH COURT. 

(Tvii. Revision Petitions Nos 2P^ 

AND 213 OF 1923. 

March II, 1924. 

Present: —Mr. Justice Venkatasiihba Rao 
ARUXACHALA GOITXDAN - 
RESpitNDENT No. 4 —Petitioner in uoth 

KATHA GOrXDAN and others— 

Pl.AlNTIFF AND DEFENDANTS XoS. 1 To3-- 

Respondents in C. R. P. Xo. 212 of 1923 
KATHA (KH^XDAX -Defendant No. 2 
Respondent in (’. R. J^. Xo. 213 of 1923. 

Civil Procedure Code (.Ic/ P of lUOSi^ (). JII, 
r. I, O. V, r. /, cl. ij), (). IX- AbacJice <tf pnrttf • 
Vfikil having uo inatniction'i ''Appearmtee" of 
luirtf! I'l.x i)artc decree Formal withdrawal of 
Vakil, ij nercssatff. 

WIiLTi* a Pleader ap])ear.s fora party in default 
and sUitos that he has no iiiBtruetioiis, there is no 
“appearanee*’ of the party, and the provisions of 
(). IX, Civil IV.»eedure Code, are ap])Iical)le. I n lOS 
col. 2.J 

When a Pleader appears and says he has no 
instructions, he intends to inform the (’ourt that 
tliouph ho has hied an apj)enranee he does not 
propose to appear for his client. It is not neee.s- 
sary for him to say that he severs his connection 
with the case or that he withdraws his vakalat. 
No set form of words is ncce8.sary to convey to the 
Court the information that he has ceased to 
appear, [ibid.] 

Failure to appear and refusal to appear stand 
on the same footing. In neither case is there an 
"anpearance.” [p. 109, col. 1.] 

Gopala How V. Maria Siisaya Pillai, .30 Itl. 27-1; 
17 M. L. J. 225, Sonnderlal v. Goorprasad, 2:i h’ 
4U; Chittys S. C. O. R. 561; 12 Ind. Dec. (x. s i 
275, Satis Chandra Mvkerjee v, Ahara Prasad 



Muhericc, 31 C. 4 J3; o C. L. J. 2-1T: 2 M. L. T. 123; 
11 C. \V. N. 32U {F. I'ollowefi. 

Petitions under Sff'tion 115 of Act 
of 1908 rind section 107 of tlieCi overn inent 
of India Act prayina: the iliy:h C’onrc to 
revise the orders of tlie Disli'ict C’onrt 
of Coinil> itore. in ('ivil M.letsis 
Appeals Xos. (>5 and (17 <il’ io'ctcrrerl 

accainst the ordei-s in Civil .Miseeliavicons 
Petitions Xos. 321 and 32i) of 192:^ in 
Oricrinal Suits Xos. 333 and 289 of 1 )2l of 
the tile ofthe Court of tiie Additional 
District Munsif, Coimhatoi(\ 

^Ir \\ . S. S i(hrah m ()} i/ii Ttjcr, for t!ie 
Petitioner. 

Mr. T. lidDtnrhditdra f. »r th.e Re- 

spoiKlents. 


JUDGMENT. —d'iiere weie two suits 
before the District Mimsif, tlie one he 
dismissed lor default oii aceiiuul (d’ the 
non-appearaiiv-e of the i>laintilY. and in 
the other he passed an c.r ficnic decree 
on account of the defendant not haviii" 
appeared. TJie idaintiff in the (irst suit 
and the defendant in tlie set'o.id suit 
happen to lie the same person. Api>li- 
eatiims were marie to the Dislricl iMunsif 
to set aside tlie order of dismissd for 
default in the first suit aiul to s^t aside 
the ex parte decree in the second suit. 
The District Munsif refused to allow 
these ap])lications, hut on apjie-d the 
District Jurl£;-c made orders favonraitlc 
To the a)Di)licnnt. ]«ropriety of thc'se 

orders is ehnllenu'rol in tlu* rrM'ision 
petitions liefore me. 

A Vakil apiieared for tlie part,/ in 
default and statv'd lie liail no in.'-^l ructions. 
It is arirued that notwith-tandina: this 
the Pleader must he held to have 
appeared on his elient’s hehalf and, 
therefore, .the provisions of O. IX do 
not apply. I am utterly unalile to follow 
this argument. Order III, r. 1 so far as it 
is material for tlie present i^urpose runs 
thus: “Any appearance in any Court 
required hy law to he made hy a j arty 
may be made by a Pleader diilv ay:)point- 
ed to act on his V>ehalf.’’ Onler V, r I 
sub-clause (2) provides: “A defemlant to 
whom a summons has been issued under 
sub-rule (1) may ayjpear («; in persmi, 
or (6) by a Pleader dul^’ instructed and 
able to answer all material questions 
relating to the suit, or (c) by a Pleader 


accompanied by some yierson able to 
answei' ail such questions." Tliis pro¬ 
vision, no doubt, refers in terms to a 
defendant, but in principle there seems 
1o he no distinction for this purpose 
butweeu a defendant anrl a plaintiff, 
and I am cpiile edear lliat tlie same mile 
i-^ to be apidied in regard to hotli. Wiieii 
a [deader ai>ponrs and says he has no 
instrtu'tions, i take it tJiat lie intends 
to inform the Court that lie has no 
instructions to conduct the case eitlier 
wludly or ])nrtial!y; in otiier words, he 
telLs tJio Court, tiial tiiough he lias filed 
an appearance lie does not propose to 
appeal’ for Ids client. It seems to me to 
be a coaliMdiction in terms to hold that 


a person who .says he do/s not appear 
d 3?s, in tact. a])])ear. It has been argued 
tiiat it is ueces.sary for a Pleader to 
say in such circumstances tliat he severs 
Ids connection with the case, or tliat he 
withrlraws his vdkdlnt. I do not think 
any set form of ivoi’ds is necessary to 
convey to the Court tlie infurmation that 
he has ceasetl to appear and that he, in 
fa^’t, does not apyieir for his client. 
There is no magir* in the words “1 have 
ceased niy connection with the case." 
In mv ot»inion tlie mere atL?ndcn'’e of 


a Idf'.ider who fnr want oi instiaictions 
is unable ‘‘to ansiver all material ques¬ 
tions i’(dating tc> the suit ” is not an 


a))pearam'f* <*n behalf of Ids client. An- 
ofln^r ca^c nia,\'arise where tlie IMeader 
ajipears and sn,\s that he ayiplies for an 
adjoiinimerit and on the adjournment 
being refused informs tl-e Coinl that he 
his no instructions. Here again, I am 
perfectly clear that there is no anpear- 
anc3 on behalf of the party. Then a 
third contingency may arise; the Pleader 
may be duly instructed aud be able to 
answer all miteraal questions, but still 
he may tell the Court ‘T have no instruc¬ 
tions. ' This conduct mav render him 
liable at th? instance of Ids client, but 
the quesdon that is material for the 
present purpo.se is. was there or was 
there not an appearance ? Supposing 
that a Pleader who has been retained is 
actually engaged in another Court and 
fails to appear, can it be said that there 
IS an appearance on behalf of his client? 
Failure to appear and re/w$a I to ajypear. 
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do, I think, stand on ths sains footin'^. 
In neither ca^e can thsre bs said to be¬ 
an app^aranss. Tiiemitter sea.n? to be 
si.nple in the extrsnis and but for the 
largo body of co iIUotin^ decisions on 
the pji.it, I should have had no diffi¬ 
culty in deciding the case. There is 
abundant authority in favour of the 
proposition, as I have stated it--G(>pa?a. 
A*o.y V. MiiJ'ia Sus:tya Pillai (1) and 
Soond 3 ?'/a^ v. Go(>7*prrt6ad (2) and Satis 
Ck^nlt\i Miikerje^ v. Ahara Prasad 

(3) and I am not ])repared to 
follow the dscisioas wnich take a 
dilfjrent view. 

The civil revision petitions ^ there¬ 
fore fail and are dismissed; No. 212 
with costs. In No. 213 the petitioner will 

pay the counter-petitioner only the 

printing charges; no Xakil's fe-e is 
allowed. 

V. N. V. Petitions dismissed. 


(1) 3JM. 271; 17 M. L. J. 225. 

(2) 23 3.414; C-iitty's S. C. C. R. 5til; 12 lud. 
Dec, (K. s.) 275. 

(3) 31 C. 1J3; 5 C. L. J. 217; 2 M. L. T. 123; 11 
C. NV. N. 329 (F. B.'*. 
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FULL BE^ICH. 
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August 8, 1924. 

Presejit :—Sir Lancelot Sanderson, Kt., 
Chief Justice, Mr. Justice Walm.dey, 
Mr Justice Newbould, 

Mr. Justice Miikerji and Mr. Justice 

Chotzner. 

BARADA KANTA RAY—Plaintiff- 

Appellant 

versus 

Sheikh MAIJUDDI— Defendant— 

. Respondent, 

Civil Procedure CoJU(Act V of 1908)^ ss. 7,0Ii, lot, 
0. XXX/Ill, rr. 5 . G—AUackm^^nt before jul'jnizni 
of iniiioeajLe property—Smill Cause Courts wne- 
thir can, order (UtazfinveiU—Provincial SiniU Cause 

Courts Aet {IX of ISSn, s. l7--*'AUachm,int" ^nd 
''orhr of aUx3.'imnt'\ dlstinztion between^"^ter^ 
lozutory oriir^" mzaninj of Smalt Cause Court, 
wkether has inherent powers. 

P^r Curiam, {Wal.mUy ani Chotzner, JJ., di6- 

'Pl^TYiaciai' SxnaU Cause Court uas 


jurisdiction to mnks an ord,'r for att^^ohmant of 
imnn^veablj property b.?forj judgmeut. |a>. lil, 
col. l.J 

ATe larnntli Paramanik v. llcni Xath Karmakar, 
7J InJ. Cu. 841; i.) O. JJl; (lV»25i A. I. K. (C.) 1.6. 
overruled. 

Naic.v Ali Y. Samel AH, 80 In.l. Cas. .300; 23 
O. W. N. IG atp. IJ; (1921) A. I. K. (C.) 193, 
atiirnied. 

Tlierj is a dilY^rouce between ordering the 
attachmnit of property and altachiug the pro- 
piii/. If a Prvwincial Small Causj Court ma...c.s 
an order for atlacliiuiut of iinraoveuble proi)3r1y, 
it would have to send it to ae ordinary Civil 
Court for execution, jj). 113, col. 1.] 

Per San.ierson, C. J —In construing an Act. 
words found therein should not be regard:d as 
surplusage and full effect should he given to 
llum if a reasonable interpretation cun be found, 
[p. 112. col. l.J 

The only re^isonable interpretation to be placed 
upon tlie words “.so far as they relate to in- 
iunctioes and iuterlocutorv orders” in s.'ction 7 
(6) of the (Tvil Procedure Code is that it was 
intended to exclude from the jurisdiction of u 
Provincial Small Cause Coiirt the matters par¬ 
ticularly specilied in clauses {c) and ((.*) of sec¬ 
tion 94. [7v/jd.j 

The meaning of the words “if it is so jjrescribed” 
in section 91 of the Civil Procedure Code. is. if it is 
prescribed ))y the rules and orders contained in the 
First Schedule of the Code. []■>. 112, col. 2 ] 

The order for attachment contemplated by sec¬ 
tion 91, edause (f) of the Code m\ist be such an 
order as is specilied in - O. XXXVIll, r. 6, viz., 
an order for attachment before judgment, [p. 113, 
col. l.J 

Per Mukerjee, J .—Something which is done 
between the commencement and the end of a 
suit or action, wliich decides some point or 
mutter which, however, is not a final decision of 
the matter in issue, is known as an interlocutory 
order, [p. 118, col l.J 

Order XXXVIll of the Civil Procedure Code has 
not been excluded either by section 7 read with 
s'Ctinn 91 or by 0. L and i.s applicable to a 
Provincial Court of Small Oaus.s. [p. iiO, col. l.J 

Ev'en a Provincial Court of Small Causes can 
act und ;r section 151, Civil Proc.'dure Code, and 
pass such orders as may be necessary, [ji. 121, 
col. l.J 

Per Cholzucr, J .—A Court which lias not the 
irower of executing a d.'cree by attachment of 
iinm^viabb pruperty after judginnit, cannot have 
th 3 pow'jr of attaching such property before judg¬ 
ment. |_p. 122, col. l.J 

Per \Valnislcy, J .—A Small Cause Court cannot 
attach property whether moveable or immoveable 
before jiulgmeiit. [p. 113, col. l.J 

Ksfereace to Full Beiicu by Mr. Justice 
Newbould and Mr. Justice B. B. Ghose 
on a Reference by the Court of Small 
Causes at Madarijour:— 

ORDER OF REFERENCE. 

“Tni 3 is a Rjference by the Judge of 

the Court of Small Caases at Maclari|)uj: 

• / 
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under O. XDVI. r. I, Civil Proeetlure 
(.'ode, for the decir^ioii by this ('ouil 
of the question whether the Proviiudal 
Small Cause Court is competent to 
attach immoveable property before judg¬ 
ment. The reason for the Reference is 
given to be the existence of conilicting 
decisions in this Court and apparently 
for this the Referring Judge has not 
recorded liis own opinion on tlie cpiestion. 
In the case of Kcdariiafli Furainanik v. 
Hon Xiith Ktu-)n<ikar {]), it was held that 
the Provincial Small Cause Court can 
attach immoveable property before judg¬ 
ment while the (‘ontrary view was taken in 
SffdekAli v. Stinted Ali (2). Tlic ear¬ 
lier case was not evidentlv brought to 
the notice of the Division Bench which 
decided the latter case. Each of us was 
a party to one of the two cases cited, 
one of which m\ist be overruled. I’nder 
thi.s circumstance, we are unable to de¬ 
cide the question finally and we lintl it 
necessary to refer the matter to a Full 
Bench. We, therefore, refer the follow¬ 
ing questions for decision by a Full 
Bench:— 

(1) Whether a Provincial Small Cause 
Court has jurisdiction to order an attach¬ 
ment of immoveable property before 
judgment ? 

(2) Whether the case of Kedavnaih 
Paramanik v. Hem Nath Karmakar (1) or 
the case of Sadek Ali v. Samed AH (2) 
was correctly decided?" 

Babu Santosh Ku7na}* Botse, for tlie 
Reference. 

Babu Sitaram Bancrjee, against the 
Reference. 

JUDGMENT. 

Sanderson, C. J. —The questions 
referred to the Full Bench are as fol¬ 
lows;— 

(1) Whether a Provincial Small Cause 
Court has jurisdiction to order an attach¬ 
ment of immoveable property before judg¬ 
ment ? 

(2) Whether the case of Kedarnath 
Paramanik w.Hem Nath Karmakar (1) or 
the case of Sadek Ali v. Samed Ali (2) 
was correctly decided ? 

(1) 70 Ind. Cas. 841; 49 C. 994; (1923) A. I, K. 
(C.) 176. 

(2) 80 Ind. Cas. 300; 28 C. W, N, 16 at p. 19: 

{mi) A. I. R. (C.) 193. • ' 


Tiie reference arises by reason of con¬ 
flicting decision of this Court in two 
cases viz., hetUtrnath Pa raitianik v. Hem 
Nath Karm ikar (1) and Sadek AH v. 
Samed AH i2). 

In the former case it was decided 
tltat a Provincial Small C'ause Court can 
atta(‘h before judgment immoveable pro¬ 
perty under the C'ode of Civil Pro¬ 
cedure of 1908. In the latter case it 
Avas decided that a Provincial Court of 
Small C'auses has no power to attach 
immoveable propertA’ before judgment 
under (). XXXVIIl of the C''ivil Pro¬ 
cedure Code of 1908 and tliat an order 
of such a Court adjudicating a claim 
to property so attached is ultra vires. 

Tiie decision in the case of Kedar- 
natk Paramanik a'. Hem Nath Karmakar 
(1) Avas not brought to the attention of 
the learned Judges who decided the 
latter case. 

1 am not surprised that there has 
been and is a difference of judicial 
opinion in respect of this question, for, 
in my opinion, it is l>y no means easy 
upon an examination of the various 
provisions relating to it to ascertain 
Avhat Avas the intention of the Legis¬ 
lature Avith regard to this matter 
AA'hen the Civil Procedure Code of 
1903 Avas passed. This pi’esents an 
unsatisfactory situation, for the Pro¬ 
vincial Small (’ause Courts are obviously 
intended for the expeditious disposal of 
small causes, and it is desirable that 
those AA'ho preside over such Courts and 
those who practise in them should be 
able to ascertain without any difficulty 
AA'hat are the jurisdiction and proce¬ 
dure applicable thereto. So far from 
that being the case in respect of the 
matter noAV under discussion, it has 
become necessary, in order to ascertain 
the powers of the Provincial Small 
Cause Courts, to refer the question to 
a Full Bench and during the argument 
it Avas necessaiy to examine minutely 
sections of the Provincial Small Cause 
Courts Act of 1887, the Civil Procedure 
Code of 1882 and the Civil Procedure 
Code of 1908 and the result is a difference 
of opinion. 

This therefore appears to be a matter 
Avhioh should engage the- attention oX 
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the Legislature so-tluit the jurisdiction 
of the Provincial Sjiiall Cause Courts 
may be made clear l)eyoud all (ques¬ 
tion. 

Section 15 of the Provincial iSniall 
Cause Courts A<d, 1887, provides that 
a Court of Small Causes siiall not take 
cognizance of the suits specitled in the 
Second Schedule as suits exce]>ted from 
the cognizance of a Court of Small 
Causes and amongst the suits excepted 
hv that Schedule from the coixnizance 
of a Court of Small Causes are a suit 
for the possession of immoveai)le qn'o- 
perty or for the recovery of anj* iiiten^st 
in such property, a suit for ])artition 
of immoveal)le property, a suit for 
purchase or sale or redemption of 
mortgaged property, a suit for assess¬ 
ment, etc., of rent of immoveahh^ pnt- 
perty. 

Section 17 of the Provincial Small 
Clause Courts Act, 1887, provides that 
the procedure prescribed in ti^e chapters 
and sections of the Code of C'ivil Pi\)- 
cedure (viz., Act XIV' of 1882) specilicMl 
in the Second Schedule to that Code 
shall, so far as these cliaiJters and sec¬ 
tions are applicable, be tlie procedure 
followed b^' a Court of Small Causes 
in all suits cognizable hy it and in 
all proceedings arising out of sucli 

suits. 

Section 5 of the Code of Civil Pro¬ 
cedure, 1882, provided that the chapters 
and sections soecitied in the Second 
Schedule theret) should extend to the 
Provincial Small Cause Courts and 
that the other chapters and sections 
of the Code should not extend to such 

Courts. 

The Second Schedule included Chajj- 
ter XIX (which dealt with the execution 
of deci'ees), section 266, but there was 
added the exception as follows.'—“Ex¬ 
cept so far as relates to immoveable pro¬ 
perty." 

The schedule also included Chapter 
XXXIV " Of arrest and attachment 
before judgment except as regards im¬ 
moveable property." 

It is therefore clear that at the time 
of the passing of the Provincial Small 
Cause Courts Act in 1887 the intention 
pr the Le^ielature was that-a Provincial 


Small Cause Court should not have 
power toattacli inimov(>ahIe property be¬ 
fore judgment. 

The (\xle of (’ivil Piocedure. 1882, 
was repealed hy tlie C\)de of Civil Pro- 
cedure, 1908 and section 158 provided 
as follows.*— 

" In every enactment or notirtca- 
tion passed or issued before the com¬ 
mencement of this (’ode in whicli 
reference is made to or to anv chapter 
or section of A('t of 1859 or any 

(\ide (>f Civil Procedure or any Act 
amending the same or any otlier enact¬ 
ment hereby repealed, such reference 
shall, so far as may he practicable, be 
taken t(' be niadt' to this (’(')de or to 
its corresponding part. (Jrder, sectioii or 
nde." 


'Phere is, however, no part (^f the Code 
of 1908 which corresponds to the Second 
Schedule of the (’ode of 1882 and where¬ 
as llie scheme of the 1882 Code was to 
specify the provisions of the ("ode which 
should api)ly to a Jh'ovincial Small 
Cause (V)ur(, the scheme of the J908 
("ode is to make all the provisions of 
the Code of 1908 ai)plicable except those 
which are t^\pressly excepted. The 
result is that section 17 of the Provincial 
Small Cause Courts Act is entirely in¬ 
apposite although it remains unre'peal- 
ed. This is one i-eason for the difficulty 
which has arisen. 


On examination of the Code of J908 
and the Orders contained in the First 
Schedule thereto, it seems to me that the 
most material sections and Orders are as 
follows:—- 

Sections 7, 36, 94 and 95; O. XVI (r 10) 
O. XXI (r- 82): O. XXXVm, O. XXXIX, 
O. L. 

Sectioji 7 of the 1908 Code provides 
as follows:—“Tlie following provisions 
shall not extend to Courts constituted 
under the Provincial Small Cause Courts 
Act, 1887, or to Courts exercising tiie 
jurisdiction of a (Joint of Small Causes 
under that Act, that is to say, 

(a) so much of the body of the Code as 
relates to 

(i) suits excepted from the cogniz¬ 
ance of a Court of Small Causes; (it) the 
execution of decrees in ■ such suitsj 
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(Hi) the execution of decree.^ au'ainst iin- 
movee.lde pi’operty ; and 

ibj tne following- sections, that is to 

^'•^y .sections 94 and 05 so far 

as they relate to injiinctious and interh>- 
cutory orders/' 

On reference to section 94 it will he 
found that all the ordei's therein men¬ 
tioned are ' inlei'locutory orders ' in the 
ordiniry meaning of 'the phrase and 
clause fc'j runs as follows:—"iNiake such 
other intei*locut(jry orders as mayappser 
to tlie ^Liturt to be just and conveni¬ 
ent. This clause therefore would go to 
show that all the orders speciticallv nien- 
tioned in section 94 are “ interlocutorv 
o.'ders. ' 

It was. thereloiv. aruuefl on the one 
hand tliat the intention of the I..-gislatuiv 
to exclude all the matters mentiamed 
in section 91 fr.,n, the iurisdiction of a 
Piovincial iSmall (\nisc ("ouri. On the 
other hand it was argued that, if this 
contention were adopted, no crYect Avould 
be given to the word.s, “so far as thev 
relate to injunctions and interh)CutorV 
orders" in section 7. It was argued 
tlicit some ofYtct miiist lit? to tlitfsp 

words, ciiicl I hut they cmiiiot be re^urded 

ge, and further that if it 
had l)een intended to except all the 
matters mentioned in section 91. there 
would have been no necessitv to refer 
to “injunctions" in section 7 for the 
only injunctions mentioned in section 
94 are “temporary injunctions" which 
would be included in the phrase "inter- 
lojutory orders " which are tlie .subject- 
matter of clause (e) of section 94. 

It is a well-known rule that in con- 
iStiuing an Act. words found therein 
.should not be regarded as surplusage, 
and full eftect should be given to them, 

if a reasonable interpretation can be 
found. 


In section 94 “temporary injunc¬ 
tions ” and “interlocutory orders" are 
specifically mentioned in separate clauses, 
vH.^ v,c) and (e) and in my judgment 
the only i*easonable interpretation to be 
placed upon the words in section 7, 
viz,^ so far as they relate to iniiiuc- 
tions and interlocutory orders " is, that 
it was intended to exclude froin tlie 

j^yiadictiou of a Provincial Small CSause 



Luurt tlie matters particularly specified 
in clauses Ppaiid (e.b 

[ am Cunhlined in this opinion by the 
u uid.s wlu(*h are to be found at the begin¬ 
ning of section 94. viz., “ if it is so pre- 
sc 1*1 bed." 

Having regard to the definitions in 

tlie second section of tlie Pode the 

nieaning of these words is, if it is 

prescribed by the rules and Orders 

contained in the Hirst Scliedule of the 
Code. 


(4n reference to the First Schedule, 
It will be oliserved that O. XXXVIll 
deals with “ arre.st and attachmei.t 
belore judgment " and O. XXXIX deals 
with “ lemporary injunctions and inter- 

locuturN' ordt-rs “ 


Ihereiorc, although “orders for 

attachment Iiefore judgment" are in 

the (jnlinary meaning of the words 

“ interlocutory oixlers " the>' are placed 

in a dilYei'enl category to “ temporary 

injunctions and “ interlocutorv 

orders." 


Again although “temporary injunc¬ 
tions are really “ interlocutory orders” 
tliey are specilieally mentioned in the 
schedule as l>eing sometiiing special 

and distinct from “ interlocutory 
orders. ’ 


Ihe result of my examination of 
thebe sections therefore is the conclusion 
liiat the framers of this legislation 
Avere dealing Avith “ temporaiy injunc¬ 
tions and “ other interlocutoiy orders” 
as matters distinct from the matters 
specifically mentioned in clauses (ah 
(/>) and (d) of section 94 and that it 
AAas intended that the proA'isioiis of 
section 94, Avliicli Avere not to extend to 
Couits c(.)nslituted under the Provincial 
Wmall Cause Courts Act, 1887, Avere the 
pioA'isions contained in clauses (c*) and (e) 
of section 94. 

C lause (6) of section 94 empoAvers the 

Court to “order the attachment of any 
property." 

Section 7 of the Code therefore does not 
prevent a Provincial Small Cause Court 
from making such an order. 

But sucli order must be of an inter¬ 
locutory nature, for section 7 of the 
Code and O. L in the First Schedule 
e;cpresBly provide that th© provisione oj 
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the-^ Code relating to the execution of 
decrees against immoveable property 
shall not extend to a Provincial Small 
Cause Court. 

Therefore the order for attachment 
contemplated by section 94, clause (6), 
must be such an order as is specified in 
O. XXXVllI, r. 6, I’ir., an order for 
attachment before judgment. 

As I am of opinion that the provisions 
of clause (6) of section 94 are not 
excluded by reason of section 7 and that 
the order for attachment there referred 
to must mean an order for attachment 
before judgment, it follows that, in my 
opinion, a Provincial Small Cause Court 
has jurisdiction to make an order for 
attachment before judgment of any pro-, 
perty, which would include immoveable 
property. 

I agree that at first sight it may appear 
strange that a Provincial Small Cause 
Court, which cannot entertain suits relat¬ 
ing to immoveable property, and whicli^ 
cannot execute a decree by attachment of 
immoveable property or entertain a 
claim, which an attachment may produce, 
should have been given power to make 
“ an order for attachment of immoveable 
property before judgment.'" There is, 
however, a distinction between making 
an order for attachment and making an 
attachment. It may be that if a Pro¬ 
vincial Small Cause Court were to make 
an order for attacliment of immoveable 
property before judgment, it would be 
necessary for that Court to transmit the 
order to a- Court of Ordinary Civil 
Jurisdiction for the purpose of the order 
being carried out and the property 
attached. 

In this connection I desire to refer to 
a passage in the judgment of Rankin, 
J.^ in Sadek AH Samed AH (2) which 
is as follows — 

‘Tt is by no means absurd to suppose 
that the Code of 1908 may have meant, 
subject to the right of the High Courts 
to amend the rules, to extend the power 
of attachment before judgment to ini- 
moveable property in the case of Proyin^ 
cial Small Cause Courts while refusing 
to such Courts the right to attach such 
property in execution of decrees.” 

I agree with that passage if the words 

8 


“power to order attachment before judg¬ 
ment” are substituted for the words 
“power of attachment before judgment.” 

The question, however, is whether 
the Legislature has extended such a 
power to the Provincial Small Cause 
Courts. 

It is to be noted that O. L, clause (a), 
excludes from the jurisdiction of the 
Provincial Small Cause Couiis the 
matters mentioned in clause (a) of sec¬ 
tion 7 of the Code and two other matters, 
viz., the execution of a decree against the 
interest of a partner in partnership 
property and the settlement of issues, 
and in clause (6) specifies certain rules 
and orders wliich are not to extend to 
Provincial Small Cause Courts. 

This order, however, does not mention 
O. XXXVIII which deals with attachment 
before judgment, and it does not mention 
O. XVI, r. 10 or O. XXI. r. 82. 

Order XVI, r. 10, deals with the proce¬ 
dure where a witness fails to comply with 
a summons to give evidence or produce a 
document. 

One of the powers given to the 
Court under that rule, is to attach his 
property. 

But it is expressly provided that no 
Court of Small Causes shall make an 
order for attachment of immoveable prop¬ 
erty in respect of the matters referred 
to in that rule. 

Similarly in dealing with the question 
of what Courts may order sales in execu¬ 
tion of decrees or orders, O. XXI, r. 82, 
expressly provides that sales of immove¬ 
able property in execution of decrees 
may be ordered by any Court other than 
a Court of Small Causes. 

These two rules, therefore, show that 
in respect of matters which are not 
dealt with in O. L, when tlie Legislature 
desired to exclude them from the jurisdic¬ 
tion of the Provincial Small Cause 
Courts, it expressly said so. 

In my opinion, therefore, it is not un¬ 
reasonable- to assume that if the Legis¬ 
lature had intended to'exclude the powers 
conferred iipon the Court by O. XXXVIII, 
IT. 5 and 6, from the jurisdiction of the 
Ih’ovincial Small Cause Courts, it would 
have expressly so provided as in the 

case of 0. XVI, r. 10 and Qi XXI, y, 82, 
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On the whole, therefore, though I think 
the matter is by no means free from 
(lifTiculty as I have already indicated, I 
am of opinion that the first question 
referred to the Full Bench, viz., whether 
a Provincial Small Ca\ise Court has 
jurisdiction to order an attachment of 
immoveable property before judgment, 
should be answered in the affirrnative. 

The subject of the decisions in the 
two cases referred to in the second 
question was the power of a Provincial 
Small Cause Court to attach immoveable 
property before judgment and in Sadek 
-Wi V. Sanied All (2) the question whether 
the Small Cause Court could adjudicate 
upon a claim to immoveable property 
arising by reason of the attachment was 
also involved. The decisions were not 
confined to the mere ciuestion whether 
a Provincial Small Cause Court has 
power to order attachment of immoveable 
I^Voperty before judgment. In my judg¬ 
ment, therefore, the answer to the second 
(piestion should be that Kedai'nath 
Paramanik v. Hem Nath Karmakar (1) 
was wrongly decided, and Sadek Ali v. 
Samed ALL (2) was rightly decided. 

Walmsley, J.—The questions refer¬ 
red are whether a Provincial Small Cause 
Court can attach immoveable property 
before judgment, and which of the two 
decisions, o])posed to one another, is 
correct, 

Thei*e was no doubt upon the main 
question before the present Code of Civil 
Procedure came into force : a Court exer¬ 
cising the powers of a Provincial 
Small Cause Court could not order such 

manner in which 
this restriction was enacted was as 

follows; The Provincial LSmall Cause 

section 17, runs as follows:— 

The procedure prescribed in the 
cha])ters and sections of the Code of 
Civil Procedure sjiecified in the Second 
Schedule to that Code, shall, so far as 
those chapters and sections are appli¬ 
cable, be the procedure followed in a 
Court of Small Causes in all suits cog¬ 
nizable by it and in all proceedino's 
arising out of such suits,'* The Second 
Schedule to the Code then in force 
(that of 1882J enumerated the chapters 
and eecUcns of that ; Code e^iterided to 


Provincial Courts of Small Causes and 
among them was Chapter XXXIV “ Of 
arrest and attachment before judgment,"' 
with the addition “ except as regards 
immoveable property," 

The Code nowin force proceeds on en¬ 
tirely different lines: there is no Schedule 
corresponding to the Second Schedule of 
the Code of 1882, and although the sec¬ 
tions of Chapter XXXIV are reproduced 
with slight modifications in the rules of 
O. XXXVIII and in section 95 of the 
present Code, there is nothing to be found 
which cori’esjionds to the clear words 
“except as regards immoveableproperty." 
The method has in fact been changed: in 
place of a detailed list of provisions which 
do apply to Provincial Small Cause 
Courts, there is first in the body of the 
Code in section 7 a description of the 
classes of provisions which do not apply» 
and in tlie First Schedule, in O. L] there 
is both an exclusion by class, and a list 
of particular provisions which do not 
apply* In spite of this radical change 
the language of the Provincial Small 
Cause Courts Act remains unaltered. 

The position is, therefore, very obscure, 
and it is difficult to say whether the 
legislature intended to lay down any rule 
on the subject or not. The learned Vakils, 
who have been good enough to lend us 
their help, have not, in my opinion, been 
able to advance any convincing argument 

in either direction. 

It appears to me that we must approach 
the matter from the standpoint that by 
the Act of 1887 Provincial Courts of Small 
Causes are generally forbidden to have 
any dealings with immoveable property, 
both in suits and in execution proceed- . 
ings. No change has been made in that 
principle by the new Code of Civil Pro¬ 
cedure, and in one instance, that is, in 
the matter of compelling the attendance 
of a witness, there is a specific direction 
lhat no Court of Small Causes sliall make 
an order for the attachment of immove¬ 
able property. 

It would be surprising if a Court that 
could not execute a decree by attachment 
of immoveable property should be able to 
attach the same immoveable property be¬ 
fore a decree came into being, and I am 
disposed to think that the provigicw c-f 
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section 7 may fairly be construed to give 
effect to this natural inference. That 
section says:—The following provisions 
shall not extend to Courts constituted 
xmder the Provincial Small Cause Courts 
Act of 1887 or to Courts exercising the 
jurisdiction of a Court of Small Causes 
under that Act, viz 

(a) so much of the body of the Code as 
relates to— 



{Hi) the execution of decrees against 
immoveable property. 

(6).Sections 94 and 95, so far as 

they relate to injunctions and interlocu¬ 
tory orders. Of these two sections, the 
latter is practically the same as section 
491 of the old Code, the last section of 
Chapter XXXIV, which, as I have men¬ 
tioned. was one of the chapters enumerat¬ 
ed in the Second Schedule. The former 
authorises the Court to take certain mea¬ 
sures to prevent the ends of justice be¬ 
ing defeated. The measures are not new 
but the section is. The measures, men¬ 
tioned are the power to demand security 
from a defendant to call upon a defen¬ 
dant to produce property, to attach prop¬ 
erty, to issue an injunction, to apj)oint 
a Receiver. This list is followed by a 
fifth clause in these words “make such 
other interlocutory orders as may appear 
to the Court to be just and convenient." 

The term “interlocutory orders" is not 
defined in any Statute but the orders men¬ 
tioned in the first four clauses are gener¬ 
ally regarded as interlocutory orders and 
I do not think that the heading to O. 
XXXIX can be taken to mean that only 
the orders mentioned in rr. 6 to 10 of that 
order are interlocutory orders. More¬ 
over the reference in the fifth clause of 
section 94 to “other interlocutory orders" 
seems to mean that the preceding orders 
are also interlocutory ordei’s. 

On this view of the section, I must hold 
that the Small Cause Court cannot attach 
property whether moveable or immove¬ 
able. That view is contrary to tlie view 
taken in the case of Kedaniafh Para- 
vuinik y.Hem Nath Karniakar (1) except' 
in so far as I hold that the pi*esent Code 
makes no distinction between the power 
to attach moveable pi'operty and the, 


power to attach immoveable property. 
The earliercase of Kumad Behari Pal 
V. Hari Charan Sardav to wliich the 
learned Judges referred for their rea¬ 
sons, was a reference as to the j)ower to 
attach moveable propert.v, and the learn¬ 
ed Judges were considering wJiether the 
present Code had taken away that power, 
and they held that an attachment, of 
moveable property before judgment was 
not an “interlocutory order" for the pur¬ 
pose of section 7 (6), because tliat eon- 
structioii would render the words “so 
far as they relate to injunctions and in¬ 
terlocutory (orders" superfluous. With 
all deference, I venture to ditYer, al¬ 
though I confess 1 can find no use for tlie 
phrase just mentioned in the view that 
I take. . 

The conclusion to which I come is that 
of Rankin, J., that the power to attach 
immoveable property before judginent is 
sufficiently, if not too clearly, negatived. 

I would, therefore, answer the first ques¬ 
tion in the negative and the second ques¬ 
tion by saying that the case of Sadek 
AH v. Samed AH (2) was correctly 
decided. 

Newbould, J. —The questions which 
we have to decide in tliis Reference 
depend primarily on the [)roper interjwe- 
tatioii of clause (h't of section 7 of the 
Code of Civil Procedure, 1908, which 
enumerates certain sections in the Code 
which shall not extend to Provincial 
Small Cause Courts. Among these sec¬ 
tions are included “sections 94 and 95 
sofarasthey relate to injunctit)ns and 
interlocutory orders." As pointed out 
by Rankin, J., in his judgment in Sadek 
AH V. Sained AH (2) “ this provision is 
badly drafted." The difficulty arises 
from the fact that section 94 apparently 
refers entirely to interlocutory orders if 
the expression ‘interlocutory order he 
given its ordinary meaning, as for exam¬ 
ple its definition in Wharton’s Raw 
Lexicon. But if this is done this quali¬ 
fication section 91 in clause (b) of sec¬ 
tion 7 l)econms ineaniiiirlcss. It is ;i 
general rule of cc>nstructiori that full 
effect must be given to every word and 

(3) 53 lad. CflS.eU; 46 C. 717; 31 C. L. J, 
170. 





tlie words of a Statute must be constru¬ 
ed so as to give a sensible meaning 
to them, if possible. It is possible to give 
a sensible meaning to the words “so far 
as they relatetoinjunetionsand interlocu¬ 
tory orders" by interpreting them as 
used in a technical sense and as re- 
ferrijig* to orders expressly described in 
the Code itself as injunctions or inter¬ 
locutory orders. That these words were 
used in this technical sense Vjy the framers 
of the Code would appear from the 
inclusion of the word “injunctions" in 
the sentence. The onlj^ injunctions re¬ 
ferred to in sections 94 and 95 are tem¬ 
porary injunctions and these would be 
included in interlocutory orders if these 
words were used in the ordinary sense. 
This was the view I held in 1918 when 
I Avas one of the Judges who decided 
the case of Kumnd Behary Pat v. Hari 
Pkaran 6a/dar (3) and I see no reason 
to change my Anew as to the principle to 
be followed in interpreting clause (6) of 
section 7 of the Code. But noAv that I 
iiaye iiacl the aclvantEge of liearing the 
point more fnlly argued I think that in 
‘'-Pplj ing this principle some modification 
should be made. My attention has now 
been drawn to the fact that the words 

If It IS so prescribed ” at the end of the 

first sentence in section 94 render this 
section inoperative apart from the rules 
which are contained in tlie First Schedule 
to the Code A reference to the First 
Schedule makes it easier to give a tech¬ 
nical meaning to the words "injunctions 
and interlocutory orders." We there 
find that O. XXXIX is headed “tem¬ 
porary^^ injunctions and interlocutorv 
orders and the order is divided into two 
parts with separate headings, rules 1 to 5 
being described “ temporary injunctions" 
and rules 1 to 10 “interlocutorv orders" 
It, therefore, appears tome that the mean¬ 
ing to be gh^en to clause (b) of section 7 
so tar as it relates to section 94, is that 
the provisions in O. XXXIX of the First 
Schedule of the Code shall not extend to 
Provincial Small Cause Courts, but that 
It does not exclude the extension of the 
provisions in O. XXXVIII to such Courts 
ihe present Code of Civil Procedure has" 
effect of making applicable to Small 

Caaise Courts all the pronsions of the 


Code tliat are not expressly excluded, f 
can find^nothing in the Code apart from 
section 7, AAdiich could be interpreted to 
exclude the application of O. XXXVIII to 
such Courts. Under rules 6 and 7 of that 
order a Court has power to order attach¬ 
ment of immoveable property. I AAWild, 
therefore, ansAver the first question refer¬ 
red to the Full Bench, “'Whether a Pro- 
A'iiicial Small Cause Court has jurisdic¬ 
tion to order an attachment of immove¬ 
able property before judgment ?" in the 
affirmatiA’-e.' 

At the hearing of this Reference my 
attention Avas draAvn to a point that es¬ 
caped my notice Avhen delivering judg¬ 
ment in the cases of Kumnd Behary Pal v. 
Hari Charan Sardar (3) and Kedarnath 
Paramanik a\ Hem Nath Kaymxakar (1), 
that is, that there is a difference betAveen 
ordering the attachment of property and 
attaching property. It does not follow 
that because, as I hold, a Small Cause 

Court has the poAA’er to order the attach¬ 
ment of immoveable property, it has also 
the poAver to attach it. From the pro¬ 
visions of section 36 and O. XXXVllI, 
r. 7 of the Code it appears that Avhen it 
is sought to give effect to an order of at¬ 
tachment before judgment, this must be 
done in accordance Avith the provisions 
of the C^ode for attaching property in 
execution of a decree. Since a Small 
Cause Court is prevented by the provision 
of section 7 fa) (Hi) and O. iL of the 
Code from executing decrees against im¬ 
moveable property it aa’ouM appear that 
it is equally debarred from executing an 
order of attachment of immoA’‘eable pro¬ 
perty passed by it. In order to give 
effecttosuch an order the assistance of the 
Civil Court of ordinary jurisdiction Avould 
have to be invoked and claims to im¬ 
moveable property attached under the 
order of a Small Cause Court Avould be 
heard and decided by the attaching Court 
and not by the Small Cause Court. 

I Avould, therefore, ansAA’er the second 
question in this Reference “ AA’hetlier the 

Kedarnath Paramanik v. Hem 
Aat/i Karmakar (1), or the case of . 
i^adek A.li v. Samed AZi (2) AA'as correctly 
decided ?" as folloAvs 

Having regard to the fact that the power 

to attach and not tha jroArej;- to order at- 
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tachment is the subject of these decisions, 
Ktdamath Paramanik v. Hem Nath 
^Karmakar (1) \Yas wrong and 5adeA: 
v, oOrTned AH (2) was correctly.decided, 

IVlukBPji, J.—The two questions re- 
'ferred to us for decision are simple 
enough. Th"»y resolve themselves into 
the question as to whether O. XXXVIII 
of the Code of Civil Procedure applies to 
a Provincial Court of Small Causes. 
The solution is not quite so simple. 

The two views that may be taken of the 
matter and the arguments in support 
of them may shortly be summarised thus. 

Section 17 of the Provincial Small 
Cause Courts Act (IX of 1687) lays down 
that the procedure prescribed in the 
chapters and sections of the Code of Civil 
Procedure specified in the Second Sche¬ 
dule to that Code shall, so far as those 
chapters and sections are applicable, be 
the procedure followed in a Court of 
Small Causes in all suits cognizable by it 
and in all proceedings arising out of such 
suits. Then follows a proviso Avhicli iiectl 
not be considered for our present pur¬ 
pose. Section 5 of the Code of (''ivil 
Procedure (Act XIV of 1882) provided 
that only certain chapters and sections of 
the Code (all specified in the Second 
Schedule thereof) \yere to extend to the 
Provincial Courts of Small Causes. From 
that schedule it would appear that the 
provisions regarding arrest and attach¬ 
ment before judgment (Chapter XXXIV) 
though made applicable to Provincial 
Snail Cause Courts did not apply to such 
suits when they related to immoveable 
property. It is, therefore, quite clear that 
so long as the Code of 1882 was in force 
a Provincial Court of Small Causes could 
not make an order of attachment in res¬ 
pect of any immoveable property before 
judgment. The S(;heme of the Civil Pro- 
'^dure Code (Act V of 1908) now in force 
is entirely different. It does not profess 
to lay down which particular provisions 
of the new Code are to apply to the Pro¬ 
vincial Small Cause Courts but simply 
lays down that certain provisions are not 
applicable to such Courts. These pro¬ 
visions are to be found in section 7 ‘ and 
O. L. ofthe Code and also in O. XVI, 
*r. 10 and O, XXI, r 82. The two rules 
last mentioned do ^not refer to the 


preaent question beyond suggesting dhat 
the scheme of the Code is to exclude by 
express mention. Section 7 is divided 
into two parts. Part (a) is confined to the 
provisions contained in the body of the 
Code relating to suits excepted from the 
cognizance of a Court of Small Causes, to 
the execution of decrees in such suits and 
to the execution of decrees against im¬ 
moveable property. Part (b)' mentions 
some ofthe sections, of which sections 9 
91 and 92 have obviously no application 
to a Court of Small Causes, sections 96 to 
112 relate to appeals and section 115 re¬ 
lates to revision. Part (6) also excludes 
sections 94 and 95 “ so far as they relate 
to injunctions and interlocutory orders.” 
Although all the orders mentioned in sec¬ 
tion 94 may in one sense be said to be 
interlocutory orders, the Legislature in¬ 
tended by the use of the words “ so far as 
they relate to injunctions and inter¬ 
locutory orders” in section 7 to mean 
only such of Ihem as nrc si^ecified as such 
in the ('ode, that is to say, injuu(.*tiors 
and such orders as are said to be intei- 
locutory orders in O. XXXIX of the (’ode. 
The juecise effect, therefore, of providing 
fo]’exclusion of the oj^eralioji of sections 
91 and 95 ” .so far as they relate to injunc¬ 
tions and interlocutory orders” is to 
exclude in reality orders which come 
under clause (c) and (e) of section 94 and 
not orders passed under the other clauses 
of the .section. Clause (b) of section 94 
under which a Court can order the at¬ 
tachment of any property is therefore 
not affected by section 7. O. L whicli 
specifies the portions of the First Schedide 
and the rules and ordei-s which shall 
not extend to Courts constituted und{ r 
the Provincial Small Cause Courts Act, 
1887, or to ('ourts exercising the jurisdic¬ 
tion of a ('oiirt of Small Causes uiuler 
thf\t Act does not refer to (). XXXVill 
at all. Consequently a Provincial Court 
of Small Causes is competent to make 
an order of attachment before judgment 
in respect of moveable as well as 
immoveable property 

In support of this view it may be 
urged that the main object of an 
attachment before judgment is to enable 
the plaintiff to realise the amount of the 
decree, supposing a decree is eventually 
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from Ml*:: defendants' pr'^perly. 

ft is a stt'v taken merely for the purpose 
of I»reveiitintc Iht' dei)tur from delaying’ 
or defeatinsx the enforcement of a decree 
and thereby obstructing or preventing the 
creditor from reaping its fruits. ^Un- 
ipiestionabh' that is a much valued 
right : and so fur as moveable property 
is concerned the plaintiff enjoved tha't 
right so long ns the (^ode of 1882 was in 
L'oi'ce. Tlie scheme of the Code of 1908 
is radiciUy rlifferent from that of the 
Code of 1882. I alike the latter it bv 
implication makes the whole Code 
applicable to Provinicial Courts of Small 
Cnnses stibjoct to certain express 

restrict icnis. 

F(U- the contrary view the reasoning 
in isiibstjince is thi.s. The rules under 
(P XXXA III have been prescribefl to 
ciinhh* the (’cant to make an ortler for 
the iittachinent ol any prt)pei*ty f(.>r 
jtreYenling t he ends of justice from being 
defeated. 'I herefore the order is one 
whicli c-omes expresslv within the last 
part of clause (b) of section 94 of the Code. 
An attachment before judgment cannot 
but be an interlocutory order. The Code 
does not detine what orders are interlocu¬ 
tory and what are not. Order XXXIX only 
specifies certain classes of interlocutory 
orders. Something which is done be¬ 
tween the commencement and the end of 
<i suit Ol action, which decides some 
point or matter wliich, however, is not a 
linal decision of the matter in issue is 
known as an interlocutorv order. An 
attachment l)ef ire judgment is undoubt¬ 
edly an interlocutory order according 
to the general aceeptaiiee of the expre^ 
Sion. Section 94 refers entirely to in- 
teiloeutory oniers in all its clauses, and 
this IS clear also from the wording of 
clause (e) which si)eaks of “such other 
interlocutory orders." Therefore bv 
section 7 of the Code they are all 
exeluded, and a Provincial Court of 
MnaU C auses is no longer competent to 
make any oi*ders for attachment of 

property, either moveable or immoveable, 
bclore judgment. 

The considerations that favour this 
view are that a Provincial Court of 
omall Causes is prohibited by its 
coustitutiojA from entertaining questions 
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ofrlghu in iinmovealoles, and rights to 
or interests in immoveable property are 
elaborately excluded from its considera¬ 
tion. It can only go into such questions 
incidentally, and there is in section 23 
of the Provincial Small Cause Courts 
Act (IX of 1887) a provision enabling 
liut not making it obligator^’^ for the 
Court to send the matter for decision to 
the ordinaiw Civil Court. A Provincial 
Court of Small Causes cannot deal ivith 
immoveables in execution of its decree, 
it cannot levy on immoveables, nor can 
it order the attachment of immoveable 
property to make a witness to appear. 
To hold that it is competent to attach 
immoveable property before judgment 
will be to open the. gates for claims to 
-such i)roperty V)eing ])ut in and allow 
the Court to investigate and decide on 
them with no right of appeal to the 
jiarty aggrieved by its decision therein, 
and to countenance the eventuality of 
its decision being final if no suit iB 
instituted to establish the right within 
the time allowed by law. To hold that 
it is competent to attach moveableB 
before judgment, when undoubtedly O. 
XXXIX, r. 6 which gives the power to 
order interim sale of moveables which 
are subject to speedy and natural decay 
or which for any other just and sufficient 
cause it may be desirable to have sold 
at once, does not extend to the Court 
an order under O. XXXIX, r. 6 being an 
interlocutory order specified as such la 
the Code and therefore expressly excluded 
by section 7 read with section 94, clausa 
(e)—would lead to an anomaly. , 

A close examination of these rival 
contentions leads us to a position which 
can scarcely })e ignored. To accept the 
former view would be to hold that the 
Legislature intended to extend in respect 
of immoveable property the p^'Wers 
which the Provincial Courts of SinaU 
Causes enjoyed with regard to moveables 
ever since the said Courts came 
existence by Act XLII of 1860 ; to adopt 
the latter view would be to hold that the 
object was to take away those yiowers. 
There is no escape from this position- 
It is difficult to imagine that such s 
salutarj’ power which affords protection 
to plaintiffs without causing 
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appreciable inconvenience lo defend¬ 
ants—for the proceedings in a Court 
of Small (■auses are nieant to he sum¬ 
mary, and if the plaintiff fails, the 
attachment fails under O. XXXVIII, r. 
9, and when there are ample provisions 
made under O, XXXVIII, rr. f>, 1) and 12 
protecting the defendant and also the 
rights of strangers, and the Code lays 
down stringent safeguards in the shape 
of conditions Avhich must he shown to 
exist before an order can he made under 
O. XXXVIII, r. 5—was intended to 
be taken, away without some express 
words indicating such intention.' On the 
other hand the scheme adopted by 
repealing Schediile II of Act XIV of 1882 
which expressly extended only some of 
the powers under the Code to Provincial 
Courts of Small Causes and adopting in 
the Code of 1908 the other mode of 
expression, namely, of restricting only 
the application of some of the provisions 
specifically mentioned therein, favours 
the view that the object was to en¬ 
large the iiowers rather than to limit 
them. 

Now, it is to be regretted that section 
17 of the Provincial Small Cau.se Courts 
Act has not yet been amended as was 
absolutely necessary on the amendment 
of the Civil Procedure Code in 1908. 
The language of the section, as it is, 
is wholly inapposite. With the repeal of 
the Code of 1882 and of its Second 
Schedule the words of section 17 of the 
Provincial Court of Small Causes can no 
longer have any meaning : for though by 
section 8 of the General Clauses Act and 
section 158 of the Code of Civil Proce¬ 
dure (Act IX of 1908) we have, as far as 
practicable, to look to the part. Order, 
section or rule which corresponds to the 
chapter or section of the earlier Codes, 
it will be seen that the Code of 1882 
excluded the same by express mention 
whereas the Code of 1908 has restricted 
them iDy express mention. 

There is little doubt that the amend¬ 
ments made by the Code of 1908 in this 
respect are anything but satisfactory. 
An examination of the provisions 
discloses a want of care and precision 
which is regrettable in an enactment 
dealing with proced^l^e largely in 
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use. It is difficult to reconcile the 
expression “so far as they relate to 
injunctions and interlocutorv orders ' 
appearing in section, 7 with the ])rovi- 
sions of section 91 all of which deal witli 
interlocutory (trders of one kind or tin* 
other. There is a clear ambiguity to the 
dispel which it is permissible to look to 
the earlier enactments; hut the earlier 
enactments afford us no real assistance, 
because in view of the fact upon either 
view it being admitted that a change has 
been effected—an extension of the powers 
to immoveables on the one view and a 
curtailment of the powers in the case of 
moveables on the other—it would be im¬ 
possible to proceed on the assumption of 
a supposed policy on the part of the Legis¬ 
lature not to depart from the law as it 
stood before. A change was intended 
and has been effected: and judging from 
the express words of the governing clauses 
of section 7 and O. L Iherc is no doubt in 
my mind that it was intended to extend 
the whole of the Code to Provincial t’oni-ts 
of Small Causes nnle.^s exi)rpssl,\* provid¬ 
ed for. The i)rovisions of section 7 
Inave to be leeoneilerl with those of 
section 91 and that can only be done 
by treating interlocutory oixiers as mean¬ 
ing only such orders as are expressly 
said to be interlocutory orders in the 
Code, that is to say, those that are 
mentioned in O. XXXIX. That the 
Legislature had this iji view is apparent 
also from the fact that in section 7 as 
also in O. XXXIX injunctions are treated 
as something other than interlocutory 
ordeis while in reality they are not so. 

1 am of opinion that effect inu.st also 
he given to. the words “so far as lliey 
relate to injunctions and interlocutorv 
orders" a]:)pearing in section 7 even at 
the risk of restricting the meaning of 
the expression “ interlocutory orders" in 
section 94 to such orders as are mention¬ 
ed as such in the Code and attributing to 
the Legislature a redundancy in the use 
of the word “other" in clause (e) thereof. 
In niy opinion section 7 only excludes 
orders passed under clause (c) and 
clause (e) of section 94 and not under 
any of the other clauses thereof. I 
find it difficult to imagine that if the 
Legislature intended to deprive the Pro- 
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vincial Courts of Small Causes of -the 
power to order attachment of moveables 

fhey could not think of a better way of 

expressinK themselves. I am therefore of 

opinion that O. XXX\ III lias not been 

excluded either by section 7 read with 

section 91 or by O. L, and that it is 

applicable to ti Provincial Court of Small 
Causes. 


rernains now to consider some of the 
cumculties that are said to follow from 
the acceptance of this interpretation, 
ihe principle that a Court which cannot 
attach primarily in execution of its decree 
cannot attach in anticipation of it which 
was applied m the case of Marthamma v. 
KtUu Sheragara (4) to the Code of 1859 

Tuc-** under Act XI of 

m .0 which provide.l by sc<-ti..i, 17 fm 

the ajiphcation of the provi.sions of that 

Code to Provincial Courts of Small 

applicable, cannot have any appreciable 
force unrler the pre.sent enactments, the 
more especially as the immediate objects 

attachment are widely 

Provincial Court 
ot Small Causes cannot deal with im¬ 
moveables m execution of its decree or 

rf u ^ immoveables; nor can it 

be doubted that it cannot make an order 
of attachment of immoveable propertv to 
compel a witne.ss to appear and tharis sc 
because it cannot onler the sale thereof 
Ihe occasion tor the exercise of these 

fhe'rewitr‘1 '-ircumstances connected 
attachment of immoveables before judg- 

t^rest P'''>t«'ftmg the plaintiffs’ in- 
from ."V can be drawn 

'I’hf* \ ■ of those powers 

and investigation 

and a.ljndication of claims, which ai 

attachincnt may produce, is more sub- 

■^Untial, 1,1,1 ,s there a real diflii-nltv o, 
that irroTiiKl? ■ ' 

-^aysthat ‘‘when 
' fails to shoAv cause whv h( 

should urn furi)ish security or fails U 

ti^m^'^fi security required, within tin 

^y the(\uut. the Court lna^ 

o dei tluit the fn-operty specified or srict 

(4) 6 M. H, C. R; 91, 
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portion thereof as appears suflSci^nt to 
satisfy ajfy decree "which may be paBsed 
in the suit be attached.” ^he Court 
therefore under this rule makes an order 
that the property be attached. In order 
to make the attachment or to attach 
the property this order has got to be 
executed. Rule 7 says tliat save as 
othenvise expressly provided, the attach¬ 
ment shall be made in the manner 
provided for the attachment of property 
in execution of a decree. If a Provincial 
Court of Small Causes makes an order 
of attachment before judgment in respect 
of immoveable property the order has to 
be executed under section 36 which lays 
down that ” the provisions of this Code 
relating to the execution of decree shall 
sr> far as they are api^Iicable be deemed 
to apjjly to the execution of orders.” 
Cnder the ])rovisions of section 38 and 
section 39 clause (d) the order should be 
sent to an ordinary (''ivil Court within 
the local limits of whose jurisdiction the 
immoveable property is situate, and that 
Court shoiild, under the provisions of 
O. XXI which deals with execution of 
decrees and orders, proceed to execute 
it. That Court would then attach the 
immoveable property in accordance "with 
1 *. 54 and investigate the claims, if 
any, under the provisions of r. 58 and 
the subsequent rules. 

If the above procedure is followed, as 
^ I^^^k it must under the Code, the 
objections as to investigations or ad¬ 
judications of claims will lose all their 
force. As to the argument based on the 

right of appeal, orders 
or far greater importance passed bv’ a 
I rovincial Court of Small Causes are 
also not open to appeal; and in any 
event the suit itself being expected to 
ne di.'-.posed of summarily no apfireciable 
hardship is likely to -be caused. As to 

ihe iion-api>lif.ahility of (). XXXIX, r. 6 

it seems to be due to an oiri.‘-sion rn 
^ legislature. In the Code 

^ provision was confined to 

moveable property which was the sub- 

of a suit; in the Code of 1908 the 
uoids “or attached before judgment in 
such suit were added, but no provision 
^^as made extending the application of 
the loile to Provincial Courts of Small 
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Causes^v The matter is not of any. great 
consequence, for I take it that even a 
Provincial Court of Small Causes can 
always act under section 151, Civil 
Procedure Code, and pass such orders as 
may be necessary. 

On the w’hole, I am of opinion, that 
O. XXXVIII, IT. 5 and 6 apply to the 
Provincial Courts of Small Causes and I 
would therefore answer the first question 
in the affirmative. The answer to the 
second question follows from the answer 
given to the first one and I would answer 
it by saying.tliat the case of Kedanath 
Paravianik v Hem Kath Kavmakay' (I) 
if it purported to lay down that a Pr(> 
vincial Small Cause Court can attach 
immoveable property and not merely 
make an order of attachment thereot, 
was not correctly decided, nor was the 
csise oi Sadek AIi v. Scnned Ali (-) cor¬ 
rectly decided if it meant to lay down 
that'no such order can be passed by a 
Provincial Court of Small ('auses. Ju 
conclusion I should like to add that this 
is a matter to which the attention of tlio 
Legislature should be directed as early as 
possible in order that the defects pointed 
out abpve may be remedied. 

Chotzner, J. —The question referred 
for the decision of the Full Bench is whe¬ 
ther the Provincial Srnall Cause Couit 
is competent to attach immoveable pro¬ 
perty before judgment. „ 

That question was decided in the atni- 
mative in the case of Kedaimath 
manik v. Hem Nath Karmahar (1) and in 

the negative in the case of Sadck -d” - 

Samed Ali (2). It may be conceded that 
while the former Code of Civil Procedur 

(Act’XIV of 1882) was in force, such at¬ 
tachments were beyond the jurisdiction 
of the Small Cause Coiirt. The pro- 
ceduie prescribed in section 17 . 

Provircial Small Cause Coiir's Art 
1887) was regulated by the Secouct k,cne- 

dule of the Code, which was also m 

con Eormitv with the provisions (d section 
15 of the ‘Act and the Second Schedule 
appended thereto, whereby all suits re¬ 
lating to immoveable property were com¬ 
prehensively .excluded from the cogniz¬ 
ance of the Small Cause Court. Chapter 
XXXIV of the Code-dealt with arrest and 
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atlachmeut before judgment e.xcept as 
regards immoveable property. 

It has now to be considered what 
changes have been introduced into the 
procedure laid down in section 1 1 of the 
Small Cause Court Act by the Code of 
Civil Procedure (Act V of 1908). 

It should be premised that no alteration 
has been made in the wording of the 
Small Cause Court Act so far as the 
Second Schedule and sections 15 and 17 
are concerned, though in the case of the 
latter section it is plainly inapposite. In 
view, however, of section 158 of the Code, 
it mu.st be taken to refer to section 7 and 
O. L of the Code the schedule to which 
declares that certain of its provisions do 
not apply to Small Cause Courts. It 
will be noticed that in the Code of 19('8 
the Second Schedule of the Code, of 1882 
has disappeared, and that no new Schedule 
has been provided in its place. On the 
other hand sections 477 to 490 of the 
former Code are now with slight modifi¬ 
cation reproduced in O. XXXVIII, rr. 1-11 
while section 491 reappears (again with 
slight modification) in section 95 of the 

new. , 

Order XXXVIII deals with “arrest and 

attachment before judgment.” Rule 1 
.says: “Where at any sta.ge of a suit 
other than a suit referred to in section 
16, clauses (a) to (d)the Court is satisfied” 
(to put it broadly) as to any dishonest 
intention of the defendant in regard 
to the disposal of his property or person, 
it may issue a warrant for his arrest. 

Section 16 lays down the Courts in 
which suits relating to immoveable pro¬ 
perty are to he instituted and ex-hypothesi 
excludes suits which are not cognizable 
hy the Small Cause Court. It would 
follow therefore that a Small Cause 
Court is not competent to arrest a de¬ 
fendant in any suit other than one where 
the subject-matter is moveable property. 

Rule .5 says; “ Where at any stage of a 

suit, the Court is satisfied that the de¬ 
fendant is about to dispose of his pro¬ 
perty or remove it from the local 'limits 
of the Court, it may direct him to furnish 
security to produce and place it at the 
disposal of the Court,” failing which 
it may, under r. 6, order it to be 

attached. 




IN'DIAN’ nASl5f5. 


JfOHAMMAD MCMTAZ ALI KHAX 


GANGA PKUSHAO, 



Xow if it be correct that O. XXXVIII 
substantially represents Chapter XXXIV 
of the Code of 1882, there seems to be 
no good reason for importing into r. 5 
a meaning -which was "specifically 
negatived in section 483 of that Code 
by extending the jurisdiction of the 
Small Cause Court to attach immove¬ 
able property before judgment. 

^I^ lxe ^11 ^flc IX11 \ XIX t lie way of this inter¬ 
pretation lies in the wording of section 94 
(6) where the Court may order the attach¬ 
ment of any property and the Small Cause 
Court seems under section 7 f/») to he 
given the power of attaching such pro¬ 
perty before judgment. Section 7 more¬ 
over makes certain sections inapplicable 
and these include sections 94 and 95 so 
far as they relate to injunctions aiul 
interlocutory orders, but as Rankin, J., 
points out section 91 appears to refer 
entirely to interlocutory orders and even 
to call them so but the parts of this sec¬ 
tion intended to be excluded are appa¬ 
rently clauses (cjand ic). 

(In the other hand powers under section 
94 are only conferred “ if it is so pre¬ 
scribed " and if it is said that they are 
so prescribed under section 7 (6), it would 
seem to be inconsistent with clause (a) 
immediately preceding it. which excludes 
from the jurisdiction of the Small Cause 
(?ourt so much of the body of the Code 
as relates to suits excepted from the 
cognizance of a Court of Small C'auses 
the execution of decrees in such suits 
and the execution of decrees against im¬ 
moveable property. 

Again O. XVI, r. 10 prohibits the 
attachment of immoveable propertv bv 
a Small Cause Court to enforce' the 
attendance of a witness and O. XXI 
r. 82 forbids the sale of such lU’ojierty bv 
a Court of that description. It would 
therefore be anomalous that a Court 
which has not the power of executing 
a dt'cree hy attachment of imniovealxle 
property after judgment, should have 
the power of attaching such property 
before judgment. ^ 

The conclusion, therefore, at winch I 
arrive is that under the Code of 1908 
there has been no departure from the 

principles underlying Chapter XXXIV of 
the Code of 1882, and that consequently 


ths question referred should be decided 
in the negative. 

Per Curiam. —The result is that the 
Reference will be answered in accordance 
with the opinion of the majority of the 
Judges constituting the F'ull Bench, and 
will therefore be answered in the manner 
stated in the judgment of the learned 
Chief Justice, 

Xo order is made as to the costs of the 
Reference. 

We direct that a printed copy of the 
judgments of the Full Bench be forward¬ 
ed to the Government of India as earl}^ 
as possible. 

!>■ Reference answered. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

C’ivn. Rhvision- Xo. 22 ok 1924. 

July 3, 1924. 

Kendall, A. J. C. 

Kaja MOHAMMAD MUMTAZ ALI 

K H A X'—D E FEN* DA XT —A P PL ICANT 

versus 

Lida GAXGA PERSHAD and axother— 

P I. AIX T1FFS— OpPOS ITE pA RTY. 

CiVil Procedure Code {Act T of JOGS), a. 20 * 
e nu.'ie of action — Implied contract to pay— -Jt(T’iii~ 
diction of Court. 

Defendant selected .some cloth in District 13. 
and ordered it to be sent to District G. when 
ne promised to purchase such pieces as should be 
selected by his wife. The cloth v.-as sent ncccrd- 
m§rly. Some pieces were selected and the re¬ 
mainder returned with a payment of price. 
Subsequently other consignments of cloth were 
sent to G. either by parcel post or were taken 
there m person. In a suit brought at H. by the 
S 0 II 61 for the balance of price r 

Held, that there was aii implied contract to 

pay at B and the Court had jurisdiction to trv the 
suit. [p. 123, col. 1.] 

A\ here no place of payment is specified either 

implication a debtor must 
creditor and pay where his creditor is. 

Itmd.j 

Suraj Kumar y. Gokal Chand, 11 O. C. 191, 
referred to. 


^Wlication for revision under section 

Procedure Code, from the order 
ot the Subordinate Judge, Bahraich, in 

1^2 of 1923, dated the 
November, 1923. 
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SUNKER PEDDArr4 VEKKiVTAPPA. 

Mr. Hyder Husain, holding Inief of 
Mr. M. Wasim, for the Applicant. 

Mr.' Zahoor Ahmad, for the Opposite 

P&rtv* 

order.—T he applicant in this case 
is the defendant in a suit brought against 
him by some shop-keepem who h''’® 
Bahraich. The applicant defendant had 
visited the plaintiif's shop m Bahraich 
and selected some cloth and ordered it 
to be sent to his home in Utraula, Qonda 
District, where he promised to purchase 
such pieces as should be selected 
bv the Rani. Some of the cloth was 
selected and the remainder was returned 
to Bahraich with a payment of Ks. dSU. 
Subsequently other consignments ot cloth 

were either sent l)y parcel post by the 
plaintiff to Utraula, or taken there in 
person. Eventually the plaintiff had to 
sue for the balance of the money dne 
and he filed a suit in Bahraich Ihe 
objection has been taken that the con¬ 
tract was made in Utraula and that the 
suit could only lie in the f^nda Dis- 
trict This objection Avas decided against 
the applicant by the learned Subordinate 
Judge^^ I have no doubt that, that de¬ 
cision is correct. It may be that the 
contract between the parties ^ . 

complete until the Ram had selected 
the cloth in Utraula. The cause of 
action, however, did not arise until tlm 

contract was broken, 

happen until there ’"’as a failure to pa> . 

The learned Subordinate Judge has fonnd 

that there was actually an c->PJess pri 

mise to make payment in Bahraich. E^en 

if there Avas no express promise there 

AA^as certainly an implied contract to make 

payment at Bahraich. The payment. 

were not cash payments but ciedit pa> 

ments (with the exception ^ t^e hist 

one) and it certainly could not have been 

the intention of the parties that Plam 

should have to go all the way to bt ran la 

for his money. In ^uraj 
Gokal Chand (1) it was held that uheie 
no place of payment is specified mth 
expressly or by implication the debto 
must folloAV his creditor andpayAAheie 

his creditor is. The applicant has here 


not been able to show either an express 
or implied contract to make payment 

at Utraula. There is, therefore, no force 

AA'hateA^er in the application, Aviuch is 

dismissed Avith cosis, . 

Q II Application dismis-^cd. 

N. II. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1394 of 1921. 

April 22, 1924. 

Present;— Mr. Justice Madhavan Nair. 
SUNKER PEDDAPP A—Plaintiff- 

Appellant 

versus 

VENKATAPPA and others— 
Defendants Nos. 2 to 6—Respondents. 

Cu'il Procedure Code utef V of W08), s. 100 
Suit for specific performance or damages — Dain- 
ages, award of- Suit u hethtr of small cause nature 

Second appeal. . 

In decidin^j; the quostion whether u suit is 
of a small cause nature or not, attention has 
to be paid to the nature of the suit as it was 
presented in the First Court and not to the 
subsequent shape that it may have taken as a 
result of the lindinp:s of the lower Courts. |p. Ill, 

tOl 1.1 . i. * 4. 

A. suit for specific performance of a contract 
relating to immoveable property or in the 
alternative for damages was decreed by awarding 
of Ks. 160 as damages, but was dismissed lu 

^^Held that the suit was not one of a small 
cause nature within the meaning of .section lOU 
cf Civil Procedure Code and a second appeal, 
therefore, lay to the High Court against the decree. 

Second appeal against the decree of 
the Court of the Subordinate Judge, 
Anantapur, in A. S. No. 183 of 1920, 
pj'fifgprpd against u deciee of the 
Court of the District Munsif, Penu- 
konda, in O. S. No. 890 of 1918. 

Mr. A. Venkatarayaliah, for the Appel- 

lant. 1 

Mr. V. C. Scs/trtc/iaria7*, fortheRespond- 

ents. 

JUDGME NT.— Plaintiff is the 
appellant. Plaintiff’s suit Avas for the 
enforcement of an agreement to sell and 
in consequence for the establishment of 
his right to four-ninths share, in the 
.zamiri^described in the schedule or in 

'the alternative lov damages. The 
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learned Murisif gave him a decree for 
damages, but on appeal that has been 
set aside by the Subordinate Judge. 
This second appeal is against the 
decree dismissing the plaintilfs suit 
and is valued at Rs. IGO; the damages 
disallowed by the lower Appellate Court. 

Mr. Seshachariar, tlie respondents’ 
Vakil, rais'd a preliminary objection 
that there is no second appeal in this 
case as the suit is one of a small 
cause nature for a sum below Rs. 500. 
In deciding the question whetlier a 
suit is a small cause nature or not, 
attention has to be paid to tlie nature 
of the suit as it was presented in the 
First Court and not to the sul)se(pient 
shape that it may have taken as a 
result of the findings of the lower 
Courts. The suit in this case was 
clearly for the specific performance of 
a contract or in the alternative for 
damages. 

Such a suit is not of a small cause 
nature. See Lakshmamm Das v. Anna 
(1), Riistomji Ardeffhiy' v. V^iyiayak Gayiga- 
dhar Bhat (2). I overrule the pre¬ 
liminary objection. Going to the merits 
the first question for consideration is 
whether the agreement of November, 
1015, has been proved by the plaintiff. 
The facts relevant for the decision of 
the question may be thus shortly stated. 
The deceased brother of the 1st defend¬ 
ant, Thimmayya by name, agreed to 
convey the property to the plaintiff 
and the plaintiff* is alleged to have 
given him the consideration for the 
transaction. The first defendant after¬ 
wards executed the agreement Exhibit B. 
He died in the course of the suit and 
after his death the other defendants 
Nos. 2 to 4, his children, have been 
brought on record as his legal repre¬ 
sentatives. Evidence has been given 
by the plaintiff as P. AV. No. 1 in 
support of the facts of his case, and 
P. W. No. 2 proves Exhibit B. These 
.witnesses have not i>een cross-examined 
by the defendants. All the same the 
learned Judge came to the conclusion 
that the contract .has not been proved 

a) 30 B. 356. 

( >) 7 Ind. Ca3, 955;.35 B, 29 p. 32; 12 Bom. L 
K 723, ^ • 


by the plaintiff. ^he fact that the 
witnesses have not been cross-examined 
by the defendants cannot in any way 
affect the truth of the plaintiff's case. 
The question is whether from the 
plaintiff's evidence it becomes clear 
that there was an agreement as alleged 
by him in liis plaint. The learned 
Judge says ; ‘T cannot uphold the argu¬ 
ments of respondents’ Vakil to the 
contrary as tliere is an utter absence 
of proved cogent circumstances upon 
which the question of first defendant 
haAung been a party to Exhibit B in 
a representative capacity cannot be 
decided." I believe what he means to 
say in this sentence is that there may 
be evidence given by the i)laintiff’s 
witnesses in support of liis case but 
he is not jjrepared to act upon that 
evidence. Tlie plaintiff is an interested 
witness speaking about facts which are 
in hi.s favour and the Subordinate 
Judge has selecterl not to believe him 
though he had specifically stated so in 
his judgment. In hearing second appeal 
I am precluded from weighing the 
evidence wliich has not been believed 
by the lower Ai)pellate Court, I have, 
therefore, to dismiss tlie second appeal 
with costs. 

V. X. V. Appeal dismissed. 


BOMBAY HIGH COURT. 

Civil Extr.vordinary Applicutio.n’ 

No. 414 OF 1922. 

September 4, 1923. 

Present :—Sir Lallubhai Sliah. Kt., 
Acting Chief Justice, and 
Mr. Justice Crump. 

MOTILAL RATANCHAND MARWADI 

—Defendant—Applicant 

versns 

NANDRAM DALPATRAM MARWADI 

•—Opponent. 

Ciin7 Procedure Code (Act V of 100$), 0* V, r, 1 
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hy a Pleader duly instructed 


^), 0. IX, r, IJ, 0. XVII, rr. 3 —Decree passed 
in absence of defendant but presence of his Pleader, 
whether ex parte— Application to set aside decree, 
whether maintainable. 

If the Pleader for au absent defendant is not 
duly instructed, and takes no part in the conduct of 
the case on the date of the hearing, the liearing of 
tha case is ex parte even though the Pleader is 
present in Court, and aii application to set aside 
the decree is maintainable. But if the defendant 
appeal's properly as required by O. V, r. 1 
of the . Civil Procedure Code, that is, by a Pleader 
duly instructed and able to answer all material 
questions relating to the suit, the hearing is 
not ex parte, and the application would not be 
maintainable, [p. 125, col. 2.J 

Civil Extraordinary Application 
against the order passed by the District 
Judge, Nasik, in Miscellaneous Appeal 
No. 16 of 1922, summarily rejecting an 
appeal against the order passed by the 
Subordinate Judge at Pimpalgaon, in 
Application No. 65 of 1922. 

Mr. G. S. Rao, for Mr. B. G. Rao, for the 

Applicant. 

Mr. G. S.Mulgaokar, for the Opponent. 

JUDGMENT.— The facts which 
have given rise to this application are 
these. In Suit No. 468 of 1921 filed 
by the plaintiff, the defendant was re¬ 
presented by a Pleader, a written state¬ 
ment was filed, and the case was ad¬ 
journed from time to time when the 
defendant was absent. The case was 
ultimately fixed for hearing on Septem¬ 
ber 7, 1921, when the Pleader was pre¬ 
sent in the Court. The defendant was 
absent. At that time the Pleader did 
not ask the-Court to adjourn the case, 
nor did he state to the Court whe¬ 
ther he had any instructions to go on 
with the case but in fact he took no 
part in the conduct of the suit. The 
result was that when the plaintiff s 
evidence was recorded, the Court pro¬ 
ceeded to give judgment and passed 
a decree on that day. It is stated in 
the judgment that the defendant does 
not appear to contest the suit. 

Thereafter the defendant made an 
application to the Trial, Court on the 

basis that it was an ex parte decree and 

prayed that it should be set aside as 
he was absent for sufficient cause. He 
alleged .that he was not represented 
because his Pleader had no proper in¬ 
structions. In other words, he contended 
that he did not appear on the date of 


and able to answer all material ques¬ 
tions relating to the suit within tlie 
meaning of clause (6) of rule 1 of 
Order Y of the Civil Procedure Code. 
The Trial Court rejected this application 
lidding that the case was not decided 
ex parte because the defendant’s Pleader 
was present in the Court at the lieai- 
ing. The learned Judge further ob¬ 
served;— 

“He never said he had no instiuc- 
tions to conduct the case. After fram¬ 
ing the issues the ease was fixed for 
evidence. On that date the defendant’s 
Pleader was present but he did not 
say that he was not going to conduct 
the case. Under the circumstances I do 
not think it was an ex parte hearing. 
I need not goon with tlie merits of 
the case as J am dismissing the ap¬ 
plication summarily.” 

From this order the defendant ap¬ 
pealed to the District Court, but that 
appeal was dismissed under O. XLi, r. 11. 
Apparently the defendant appealed from 
the decree also, and that appeal which 
was heard on the same day, was also 
dismissed under O. XLI, r. 11. 

The defendant has now applied to 
this Court for having the oraer of the 
Trial Court set aside, and to have his 
application heard and decided on the 
merits. He has also preferred a second 
appeal to this Court, which is at pre¬ 
sent pending. The judgment given on 
September 7, does not in terms indi¬ 
cate whether the learned Judge pur¬ 
ported to act under r. 2 or r. 3 of 
O. XVII. The judgment in term stales 
that the defendant does not appear to 
contest the suit, and the defendant’s 
allegation is that his Pleader was not 
properly insti*ucted. It is clear that if 
the defendant is able to make good his 
allegation that the Pleader M'as not duly 
instructed, the hearing of the case 
would be ex parte, even though the 
Pleader was present in Court. If, how¬ 
ever, the defendant appeared i>roperly 
as required by r. 1 of 0. V, that 
is, by a Pleader duly instructed and 
able to answer all material questions 
relating to the suit, the hearing would 

not be eajparfe. This question has not 
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lieeii adve^rtecl to in the judgments of 
either of the lower Courts. It seems 
to us that unless it is determined that 
the defendant appeared liy a Pleader 
duly instructed, the disposal of tlie suit 
would he ex parte, and in that case it 
would be competent to tlie defendant 
to make an application with a view 
to sliow that there was sufficient 4 *ause 
for hi^ not apiiearing on the date oi 
the disposal. If. however, the defendant 
is unable to prove that the Pleader 
Avas not duly instructed and able to 
answer all material questions relating to 
the suit, the hearing would not be 
rx- parte, and in that case his applica¬ 
tion to set aside the decree, on the 
basis that it is an ex paj'tc decree, 
could not be- entertained. 

As the Trial Court has not considered 
this question on the merits, Ave must 
send back the case to that Court for 
disposal according to laAv. We accord¬ 
ingly make the Rule absolute, set 
aside the orders of the lower Courts 
and send back the application for dis¬ 
posal according to laAv. Costs of this 
application and of the loAver Appellate 
Court to be costs in the application. 

H. Rule made absolute. 


NAGPOR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

First Civil Appeal No. 13 of 192-1 

July 22, 1924. 

Present:—^!-. Baker, J. C. 

Musammat KESARBAI and another— 

Plaintiffs—Appellants 

versus 

JAMADAR AND OTHERS — Defendants— 

Respondents. 

Landlord and tenant—Occupancy rights, acquisi¬ 
tion of,hy proprietor--Proprietary rights, acquisi¬ 
tion of, hy occupancy tenant- Effect of .vnch actiuisi- 
Uons- C. P. Tenancy Act (XI of ISUS), .v. OjpjL. 
Document IransUrring occnpancy rights cannot hi. 
registered—liegistration illegal even with regard ti> 
transferable property—Estoppel on point of law^ 
Jrans^er nualid—lJuty of Com t. 

J he ac(iuisitiou by u proprietor of occui»an<*\' 
nguts or the uccjiusition by au occ-upanev tenant 

prviirAfitary rights uuiouuts Ig the saiae thing 


■lb m eitlier case tlie occupancy and proprietary 
lights are, after the transfer, combined in the 
same ))crson. A co-sharer who purchases the 
Jioldiiig of ail absolute occupancy tenant be- 

absolute occupancy tenant, 
nat IS to say, when the riglits of a (to-sharer and 
an f)ccu])ancy or absolute occupancy tenant coalesce 
m the &i?ne person, lie is an occupancy or 
absolute occupancy tenant, according to the nature 
of the tenancy, [p. 128, col. 1.] 

If an occupancy tenant purchases the land 
under his occupancy, his occupancy rights are 
not extinguished and he does not become an 
absolute owner or the land his khudkasht, unless 

lie becomes the sole proprietor of the patti A the 

village in which the occupancy tenancy land is 
situated, [p. 127, coJ. 2.] 

A Kegistration Officer has no power to re- 
gistei a mort^jage-deed purporting to mortgage 
occupiuicy rights which cannot be mortgaged, but 
U such a document i.s registered, it is to be 
regarded as not registered at all. And even if 
the deed includes some transferable property, 
resides the occupancy rights, its registration is 
Illegal and must be ignored in toto. Ip. 127, 

col. l.j LI > 

I' Dhok V. Moreshwar Yenkatesh 
O/ia/pure.v, I N. L. R. 112 and Xilkant v. Ghulya, 
Ind. Cas. .-iSd; I.'! N. L. R. 1(;5, referred to. 
me rule that the grantor cannot derogate from 
iis gi'aiU, does not operate in a case where the 
transa_etion is expressly forbidden bv Statute. 

[p. I2i, col. 2.1 

There is no estoppel on a point of law. [ibid.] 

1 a4Ind. Cas. f>75; 12 X. 

K. inOaiid Bai Parrati v. Dayabai Manckha- 

at p. 492; 22 Bom. 

Li. K. lUl, referred to. 

I here is no rule of law which can prev'eut a 

r>aity frcin asking the Court to hold that a 

paiticular transaction which, as a matter of fact, 

IS »nvalid should be held to be invalid. Jii fact, it 

the duty of the Court as soon as the invalidity 

nt a transaction is pointed out, if it is satistied that 

there is such an invalidity, to set aside the trans- 
ac'tion. [ibid.] 

^'■^<^uabhai Manchharam, 53 Ind. 
Cas. -bb; 44 B. 488 at p. 492; 22 Bom. L. K. 701, 
relied upon. 


Appeal against the decree of the Sub- 

. dated the 10th October 

1923, in Civil Suit No. 29 of 1923. 

Ar^ n’ Appellants. 

Mr. D. T. Mayigalmoorti, for the Re¬ 
spondents. 


JUDGMENT.- -The plaintiffs sued 

to lecover Rs 8,200 odd due on a regis- 
leied moiTgag’e deed executed by de- 
lendants Nos. 1 and 2 in favour of the 
plaintilTs’ firm on 11th May, 1912, and for 
loreclosure of the property mortgaged. 

XUG defeadutit No, 3 is tho secoud soa 
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of defendant, No. 1 and was joined as 
having an interest in the mortgaged 
property. The consideration of the mort¬ 
gage was Rs. 2,000 of which Rs, 1,600 
were borrowed for payment of part of 
the price of a village share imrchased 
the same day and Rs. 400 for household 
expenses. The village share purchased 
was in Mauza Sarsoli. The property 
mortgaged includes the share so purchas¬ 
ed with 22*81 acres of land, which Avas 
fonnerly held by the mortgagors as 
occupancy tenants but which is now said 
to have become the kliudkanht land of 
the defendants by virtue of the purchase 
of the share. It is this occupancy land 
which gave rise to the ditiiculty in the 
present suit. 

The First Court, the Subordinate 
Judge, Bhandara, held that the land after 
the purchase remained the occupancy 
land of the defendants and could not be 
mortgaged under the law, and as the 
mortgage deed purported to transfer 
occupancy rights which could not be 
mortgaged, under section 46 (5) of 

the C. P. Tenancy Act of 1898 the 
Registering Officer Avas not empoAA'ered 
to admit the mortgage to registration 
and the result Avas tliat the document 
must be regarded as not registered at all 
as held in Daji Vithol Dhok v. Moreshivar 
Venkatesli Gkar'purey (1). He further 
held that no decree could be passed for 
the rest of the mortgaged property, after 
excluding the occupancy holding the 
inclusion of which made the registration 
illegal, following Nilkant v. Ghulya {2) 
in Avhich it Avas held that a registration 
Avhich had been effected in direct con¬ 
travention of any provisions of laAV must 
be ignored in toto. He, therefore, held 
that the plaintiffs' mortgage-deed A\'as 
Avholly inoperative and dismissed the 
plaintiffs’ suit. 

The question, therefore, on Avhich 
this appeal depends is as to the nature 
of the occupancy land after it had been 
purchased by the occupancy tenant from 
the original proprietor. There Avould be 
little difficulty in dealing Avith it Avere 
it not for the fact that the occupancy 
tenant did not become the sole proprietor. 

ajljj. U K. U2. 

is W, Cas. 13 ly, L. l\ 169. 


If the defendants Nos. 1 and 2 had be¬ 
come the sole proprietors of the ])atti of 
the A'illage in Avhich the occupancy 
tenancy landAvassituated, there could not 
be anv doubt that their tenancy rights 
Avould liRA'^e merged in their proprietary 
rights and they Avould liave become ab¬ 
solute OAvners and the land Avould liave 
become their khudkasht the occupancy 
rights being extinguished: c/. Sakharani 
Sonar v. Madho Rao (3) Avhere it A\'as held 
that if an occuptuicy tenant purchases 
the entire proprietary rights in a village 
there can he no question but that the 
occupancy rights are extinguished. The 
present case is complicated by the fact 
that the original proprietor of the patti, 
Vithoba, sold half of it to the defendants 
and half to one Antu Patel on the same 
day and thus Antu and the defendants 
became co-sharers in the luahal. 

It is contended that the mortgagors 
described the property as khudkasht in 
the mortgage deed and the plaintiffs 
accepted the description. No (luestion 
of estoppel, hoAvever, arises as the mis¬ 
representation, if any. is of Irav and 
there can be no estoppel on the point of 
laAV. I need not quote any authority on 
this point; this Court’s ruling is Govind 
V. Chayidiabhaga (4). 

It has been contended that the 
grantor cannot derogate from his grant. 
But I do not think that this rule can 
operate in a case Avhere the transaction 
is expressly forbidden by Statute. In 
Bai Parvati v. Dayabhai Maiicharam (5) 
it AA-as held that there is no rule of laAv 
Avhich can prevent a party from asking 
the Court to hold that a particular trans¬ 
action AA'hich, as a matter of fact, is 
invalid, should be held to be invalid. 
The same case lays doAvn that there can 
be no estoppel on a point of law, and 
that it is the duty of the Court as soon 
as the invalidity of a transfer is pointed 
out, if it is satisfied that there is such an 
invalidity, to set aside the document. 
There is, therefore, nothing in Ihav to 
prevent the defendant from contending 

(St 2 N. 1.. K. 29 fit p. :jo. 

(-1) 'M Incl. Cus. e?.'); 12 X. h. K. 100. 

(5) 58 Ind. Cae. 28(>; H B. iSH at p. 192; 22 Brm 

L. ll 701. 
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that the mortgage was invalid Ijecause 
the land could not be alienated. 

It is clear that tlie actiuisition by a 
proprietor of occupancy rights or the 
acquisition by an occupancy tenant of 
j^roprietaiy rights amounts to the same 
thing, as in either case the occupancy 
and I'Toprietary rights are, after the 
transfer, combined in the same person. 
In the present case after the purchase 
the defendants became possessed of the 
rights of a co-sharer along with Antu, 
M'hile retaining their occupancy rights 
Their position, therefore, is precisely 
that defined in Jairani v. BalajL (6) 
which lays down that a co-sharer who 
purchases the holding of an absolute 
occupancy tenant becomes himself aii- 
absolute occupancy tenant. That is to 
say, Avhen the rights of a co-sharer and 
an occupancy or ahsolute occupancy 
tenant coalesce in the same person lie 
is an occupancy or absolute occupancy 
tenant, according to the nature of the 
tenancy. The case of Ramdayal v. 
Gulabia Bai (7) lays down what course 
maybe adopted by the other co-sharers 
in such a case. We are not, however, 
concerned with this in the present case 
because the mortgage-deed and sale-deed 
were admittedly executed the same day 
and, therefore, nothing had happened 
to change the nature of the holding. 
Therefore, at the date of the mortgage, 
the holding was occupancy and would 
so remain until the co-sharers (in this 
case defendants and Antu) come to some 
agreement that it should be treated 
otherwise. In this case there was no 
agreement at the date of the sale and 
mortgage. Consequently the land at the 
date of the mortgage was occupancy 
land and could not be mortgaged and the 
view of the lower Court is correct. 

_The appeal is consequently dismissed 
with costs, 

s. D. Appeal dismissed 

iB) u C. P. L. R. 9. 

C) I N. L. R. 120. 


|:i9247 

NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Judicial Case No 18- 

OF 1923. 

September 27, 1923. 

Present:—:Slr. Hallifax, A. J. C. 

Mrs. AGNES .vnd another— 

Applicants 

ve^'SLis 

JAMES WILLIAM and another— 

Non-Applicants. 

, Court Fees Act (VII of 1870), s. 19-1, applicabil- 
ai/ of—Provide-nt Fund -Probate duty--Exemption. 

V rovideiit T imd money Ls exempt from Probate 
or Administration duty, as it passes to a nominee, 
jind even in the absence of an Administrator it 
does not form an asset of the estate of the deceased. 

Mr. hrakshah, for the Applicants. 

ORDER. —Mi\ Erakshah appears for 
the petitioners. The Collector of Nagpur 
reports that the furniture is woi’th Rs. 340 
and this valuation is accepterl. It appears 
that the matter of the liability to duty 
of a sum standing at the credit of a 
deceased per.son in tlie Eastern Bengal 
Railways Provident Fund was referred 
1^' the Boai'd of Revenue of Bengal to 
the Advocate-General, and the Board 
held with him that Provident Fund 
money is exempt from duty and that this 
Administration Jias nothing whatever to 
do with the fund which passes to the 
nominee even if there is no administrator. 
It does not form an asset of the estate. 
In this I concur but Mr. Erakshah states 
that the Railway Company perhaps pro 
majore cautela, ordinarily" refuses to pay 
this money without Letters of Adminis¬ 
tration. The amount will, therefoiCj be 
mentioned among the assets but no 
Court-fee will be payable in respect of it. 

A he total assets for that purpose will be 

^ Rs. 

(told chain ... 100 

Gold ring .... 100 

Furniture ... 340 

Total ... 540 

Letters of Administration will issue aa 
praj'ed. 


G. R. D* 


Petition allowed. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 54 of 1924. 

May 8, 1924 

Present: —Mr. Justice Scott-Sniith and 

Mr. Justice Fforde. 

MAM CHAND— Accused—Appellant 

EMPEROR— Respondent. 

Evidence Act (I of s. 167 — Criminal Pro¬ 

cedure Code Mce i' of ISOS), s. 2SS~ Statement 
before Committing Magisti'atc transferred to 
Sessions record, value of — Statement, whether 
*'t€stimony" —5^a^e^neHf before Police whether can 
he used iii con oboj'ation. 

The statement of a witness recorded l)y the 
Committing Magistrate and tnmsferred under 
section 2S8 of the Criminal Procedure Code It) 
the Sessions record is the “testimony^ of a 
witness within the meaning of section lo7 of the 
Evidence Act, and, therefore, a statement mtuje 
by the witness before the Police is atlmissible 
to corroborate the statement made in Court. 

[p. 130, col. 2.] T 

Velliah Kone v. Emperor, 72 Ind. Cas. ol9; ly L. 
W. 239;‘43 M. L. J. 222; (1922) M. W. N. 50U; 31 M. 
L. T. 175; 45 M. 766; (1923) A. I. R. (M.) 20; 24 Cr. 
L. J. 417, followed. ^ 

Queen-Empress y. Jadub Das, 27 C. -9o; 4 C. . 
.K. 129; 14 Ind. Dec. (k. s.) 194, referred to.^ 

A.ppeal from an order of the Sessions 
Judge, Hissar, dated the 14'th Deceniher 

1923. 

Mr. Nanwa Mai, for the Appellant. 

The Public Prosecutor, for the Re¬ 
spondent. 

JUDGMENT. 

Scott^Smith, ;J.— Mam Chand, 
appellant, . has been convicted by the 
.Sessions Judge of Hissar of the murder 
of Bhiman, , his cousin, on or about 
the night of the 13th Febniary, 
and has been sentenced to death. The 
pedigree-table from whicli the relation¬ 
ship of the appellant to the deceased 'vvill 
appear is as follows:— 



HIRA 



1 


Mittar Saiu 
! 


Rain Singh 
! 

Bed Ram 

. Mam Chand. 
(accused.) 

r 

Chajju 

1 

J 

1 

] 

Dhan Singh 
1 

Ram Lai. 

BhxmCn . 


Ohet Ram 


(deceased.) 


(Fakir.) 


According to the prosecution* the motive 
for the murder was to get possession of 

9 


Ram Lahs land wliicli -was in. the 
possession of Bhiman. Ram Lai shortly 
})efore his death made a gift of 7.V bighas 
of land to Mam Chand, Init died before 
mutation was attested. Bhiman appeared 
and claimed the land as Ram LaTs heir 
and mutation was elYected in his favour. 
According to the evidence Mam Chand 
did not contest the mutation in Bhiinaii’s 
favour and the two of them lived cpiite 
happil.v together in Mam Chand’s house. 

I, therefore, agree with the learned Ses¬ 
sions Judge that there is no clear evi¬ 
dence in this case of any motive for the 
murder on the part of Mam (diand. It 
appears from the evidence of Ram 
Chandar, lambardar (P. W. No. 5). that 
when Bhiman did not appear in the 
village for 2 or 3 days, lie asked Mam 
Chand where Bhiman had gone to. 
Mam Chand said that he had gone to 
Delhi to see the jalsa there. A few days 
later people returned from the jalsa, but 
Bhiman did not come back. The witness 
again asked Mam Chand who replied 
that Bhiman might have gone to see his 
brother Chet Ram who is a bairagi and 
lives in Jasana. No trace of him was 
found there, and .shortly afterwards Mam 
Chand disappeared from tlie village. The 
lambardar then on the 28th February, 
reported the disappearance of Bhiman 
at the Police Station. On the 1st March, 
the Sub-Inspector came to the village and 
was told l)y Miisammat Xihali (P. . 

No 2), the wife of Mam Chand, that her 
husband had killed Bliiman and buried 
him inside the kotha. The Sub-Inspector 
sent information of this to the Sub-Divi¬ 
sional Magistrate of Palwal, and on the 
3rd March, the latter together with the 
Civil Surgeon came to the village, and 
the place pointed out by Musavimat 
Nihali was dug up and the corpse of 
Bhiman was discovered buried there. 
There were numerous wounds on the 
body which indicated that he had been 
killed with blows of a sharp-edged 
weapon. A search was made. for. Mam 
Chand who could not.he found,;and he 
was not arrested until the 9th-September, 
1923 , on which day ho presented .-a com¬ 
plaint (Exhibit P. S.) (page 8 of the 
pai)er-book) in the Court of the District 

Gtirgaoii', iu which lie accusecj 
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Ram Chandar and otliers of the murder 
of Bhimaii. 

The ehief witne.ss for the prosecution 
is MLimDinidt Xihali. In her statement 
(Exhibit P. N.) (page 9 of the ]>aper- 
liook) made }:)efore the C’ommitting 
Magistrate, she at lirst said that she did 
not know anything ab(.)ut the death of 
Bhiman, though she admitted that liis 
corpse was rec-overed from the corner of 
liis house. IVlien further questioned she 
admitted that lier husband had killed 
Bhinian with a f/(i/n/u.sci and had then 

in the kotha. She 
resiled from this statement at the 
trial, and tlie statement made by her 
before the Committing Magistrate was 
jmt in evidence under the provisions 
of section 2S8 of the (h’iminal Proce¬ 
dure CV)de. In order to c-orroborate this 
statement, a statement made bv her 
Ijefore the Police fPbxhihit P. F.) (printed 
on j)ages 4 and 5 of the j>arper-b()ok) 
was ]»r<)ved and put in evidence. A 
l)reliminary ciuestion arises whether it 
admssil:»le to prove the statement 
P- P j in t)rder to corroborate 
that made l»y the witness before the 
Committing Magistrate and transferred 
nnder the provisions of section 288 of the 
Criminal Procedure Code. Section 157 of 
the Indian Evidence Act , savs that in 
order to corroborate the testimony of a 
witness, any former statement made bv 
such witness relating to the same fact 
at or about the time when the fact 
took place, or before any auth(n’itv legallv 
competent to investigate the faVt, "mav 
be i»roved. Now, it is not denied that 
tlie statement (Exhibit P. F.) might be 
proved in order to corroborate the 
tptimony of Munanniiat Nihali, but 
^ p is whether the statement 

ot Muscniiviat Xihali transferred under 
^ction 288 of the Criminal Procedure 
Code is the “testimony" of a witness 
Muthin the meaning of section 157 of the 
Evidence Act. Section 288, Criminal 
Pr^edure Code, lays down that the 
evidence of a witness duly taken in 
the presence of the accused before the 

Magistrate may, in the 
the Presiding Judge, if 
is produced and examined 
evidence m the cage. It 


Committing 
discretion of 
such witness 

be treated as 


was held by a Division Bench of the 
^ladras High Court in the case of 
^'^€lli(Ih Kotie V. Emperor (1), that the 
and effect of section 288 of the 
(himinal Procedure Code is to place 
the deposition in the committal enquiry 
on exactly the same footing as the de¬ 
position in the Sessions Court, and that 
su(4i a deposition is “testimony" within 
the meaning of section 157 of the Evi¬ 
dence Act, wliich a prior statement by 
the witness is admissiljle in evidence 
to coiTobrate. I agree fully with the 
decision in that case and would hold 
that the evidence of the witness 
mat Xihali recorded before the Com¬ 
mitting Magistrate is, l)y the operation 
of section 288 of the Criminal Proce¬ 
dure Code, just as much evidence in 
the case as that recorded at the trial 
in the Sessions Court and is, therefore, 
testimony within the meaning of sec¬ 
tion 157 of tlie Indian Evidence Act. 
A Division Bench of the Calcutta High 
Court in the case of Queen-Empress y. 
Jadnb Das (2), said that it had been 
long settled by the decisions of that Court 
that unless there was something to show 
the truth of the former statement it should 
not be preferred to the statement made 
subsequently in the Sessions Court, 
that is to say, there should be some- 
thing to corroborate that statement on 
some material point. I do not see in 
what better way the statement made by 
Musammat Xihali in the Committing 
Magistrate s Court can be shown to be 
correct than by the proof of a former 
statement made hy her to the same 
effect. The part of the statement (Ex¬ 
hibit P. F.) on page 5, lines 31 to 49 of 
the paper-book, corrobortates the state¬ 
ment made by her before the Committing 
Magistrate, printed at page 9, lines 26 
to 40. Xo doubt the evidence of such 
a witness must 1 e leceived with great 
caution, and probably it would not be 
safe to base a conviction upon it unless 
it were corroborated by other evidence. 


506:31 M. L. 
W. *66; (ly2o) A. I. R. (M.) 23; 24 


43 M. L. J. 
T. 175; 43 

Cr. L. J. 


27 C, 295: 4 C. W. 
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It is clear from the evidence of the 
doctor that there was blood on the 
walls of Mam Chand's house in which 
the body was found buried. It is also 
proved that Mam Chand falsely stated 
that Bhiman had gone away to Delhi. 
It is further proved that a few days later 
Mam Chand absconded from the village 
and was not seen again for more than 
18 months. He and Bhiman were liv¬ 
ing together in the house where Bhi- 
man’s dead body was found buried, and 
it cannot be believed that Bhiman could 
have been murdered and his body 
buried there without Mam Chand being 
privy to it. 

I, therefore, consider that there is 
ample evidence in this case on which 
to base the conviction of Mam Chand 
for the murder of Bhiman, and I would 
accordingly dismiss the appeal and 
confirm the sentence of death. 

FfOPde, J.— I agree. 

g, p. Appeal di'imissed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 197 of 1924. 

April 16, 1924. 

Present: —Mr. Justice Greaves and 

Mr. Justice Duval. 

DWARKADAS HARIDAS— Petitioner 

versus 

Mr. AMBALAL GANPATRAM— 

Opposite Party. 

Cinminal Procedure Code (Act V of ISOS), sa. >4. 
SO 61 171 scope of-—Magistrate demanding bait 

from accused on Police request to appear before 
another Court-Order, propriety of-Criminat 
breach of trust—Offence where triable. 

Tho precautions laid down in sections 51. (>U anci 
61 of the Criminal Procedure Code seem to be 
designed to secure that within not more 
than 24 hours of the arrest of an accused person, 
some Magistrate shall have seisin of what is 
going on and some knowledge of the nature of the 
charges against the accused, however, incomplete 

the information may be. [p. col. l.J 

The Secretary of a limited Company carrying on 
business at Ahmedabad presentsd a petition ot 
complaint before the Deputy Inspector-General of 
Police of the Poona Criminal Investigation Depart¬ 
ment against on® D., alleging that D. as com¬ 
mission agent of the Company in Calcutta com¬ 
mitted criminal breach of trust in respe^ of sale 
proceeds of the ^ds belonging to the Company. 


The C. I. D. Officer appointed Jo investigate 
into the matter obtained a search warrant 
from a First Class Magistiale at Ahmedabad 
for the books and documents, came to CalcutUi 
and in execution thereof took charge of the books, 
etc. from the house and office of D after making 
a search list. Having arrested 1) under the pro¬ 
visions of section 54 of the (.’riniinal Pruceduro 
Code, he produced him before tlie Chief Presidency 
Magistrate, Calcutta, asking that D might lie 
forwarded under proper escort to the First Class 
Magistrate, Ahmedabad. On D applying for bail 
the Chief Presidency Magistrate granted bail for 
Ks. 50,000 "to appear before the Fifst Class Magis¬ 
trate, Ahmedabad" on the date specified. D there- 
iiI)on moved the High Court: 

Held, (1) that the charge was triable only in 
(’alcutta where the offence alleged under section 
lOJ. Penal Code, was committe<l; [i‘. l.l.’l, 

col. l.j 

(2) that the Chief Presidency Magistrate ought 
to have refused to act on the mere statement of 
the investigating Police Officer but should have 
required him to produce a warrant from Alimed- 
abad, releasing D in the meantime on bail to 
appear when called on before himself, [p. l.’h'l, cbl. 2.] 

Rule against an order of the Chief 
Presidency Magistrate, Calnutta, dated 
the 6th March 1924. 

Mr. Jackson, Babus Naretulra Kuinar 
Bose and Satindra Nath Mitkei'jee, for the 
Petitioner. 

Mr. B. L. Mitter, for the Crown. 

Babus Tarak Nath Sadhu and Bibhuti 
Bhusan Saha, for tlie Opposite Partv. 

JUDGMENT. 

Greaves, J.— One Shantilal Lajja- 
shankar, the Secretary of a limited Com¬ 
pany carrying on business at Ahmedabad 
in the Bombay Presidency, presented a 
petition of complaint in, I think, Febru¬ 
ary or March last before the Deputy 
Inspector-General of Police of the Poona 
Criminal Investigation Department of 
the Bombay Presidency against Dwarka- 
das Haridas of Calcutta. Ambalal 
Ganpatram, an Inspector of Police^ 
the C. I. D., Poona, was directed by the 
Deputy Inspector-General of Police, 
C. I. D., Poona, to get the case registered 
at Ahmedabad and to investigate into 
the matter. iSmbalal Ganpatram had the 
complaint recorded in the Police Station 
of Kalupur in Ahmedabad Cit 3 ^ and 
took up the investigation. The complaint 
was filed by the complainant as repre¬ 
sentative of the limited Company and on 
its behalf. The complaint alleged that 
Dwarkadas had been acting since 1920 
as commiesiou agent of the Umjted Cbjn' 
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pr^ny and that as such he was entrust¬ 
ed with yam and cloth bales belongini? 
to the Company for sale at Calcutta, 
that he was responsible for the value 
of the goods sent and that it was his 
duty to remit the money representing 
the value of the goods sol'd and to retain 
the unsold balance of the iroods. It 

^^^^Sed that Dwarkadas in July 
1922 professed with the sanction of the 
mills agent fwho was one Lalbhai 
Tncumlal) to have made a contract for 
the sale of GOl bales at certain rates 
vhich he intimated to the Companv bv a 
letter of the 24th July 1922 and that in 
pursuance of the intimation the Com¬ 
pany despatched 595 bales between the 
1st August 1922 and the 23rd November 
1922 and that Dwarkadas submitted 
stock-sheets from time, to time acknow¬ 
ledging receipt of the 595 bales in pursu- 
ance of the contract. 

It furthei’ alleges that the accused was 
responsible for Ks. 2,97,292-15-6, the 

value of the bales but that with the 
intention of causing wrongful loss to the 
Company and wrongful gain to himself 

represented to the Companv 
that the person who had contracted to 
purcliase the bales was unwilling to take 
delivery and that thereupon it was 
apeed that tlie contract rates were to lie 
charged for 300 bales and for the lialance 

accused 

lefused to give the name of the contraet- 
ing party, that the accused later repre- 
to^^^contracting party refused 

bv must sell 

and I 0^' private contract 

pff^L ‘f ‘‘""^secpiently reported bav¬ 
in,, effected private sales of 313 hales 
and public auction of 5 bales, that the 
accused according to his acounts had 
received Rs. 2,53,314-2-0 for the 595 
bales and had remitted Rs. 1,86,296-4-9 
only, that on the 13th Februarv 1923 

a'conv‘^“o'f *^ 11 P^^'Ported to be 
a copy of the original contract signed 

by one Ram Chandra Baijnath. The 

that in Julv 

^ '\asuo such firm in Calcutta 

tw ^ fictitious name and 

that the accused had put forward a 

maucod the Company to revise and 


reduce its rates. The complaint then 
charges^dishonest and fraudulent mis- 
ap]^ropriation by the accused of a sum 
of Rs. 67,017-13-3 admitted hy the accus¬ 
ed in his accounts to have been received 
and cluirges him witli an offence under 
section 409 of the Indian Penal Code 
and witli such other offences as might 
be disclosed in the evidence and asks 
for seizure of the books of account re¬ 
lating to the sales and of other books 
and documents bearing on the case, for 
the arrest of the accused in respect of 
an offence under section 409, Indian 
Penal Code, and that a Police Officer 

may be deputed to Calcutta for the pur¬ 
pose. 

Ambalal Ganpatram states that in the 
course of the investigation lie examined 
tlie complainant, LalljJiai Tricumlal and 
other witne.sses at Alimedabad and the 
correspondence and accounts. On the 
1st March, he obtained a search warrant 
from a First Class Magistrate at Ahmed- 
abad for the books, documents, etc., and 
came to Calcutta and in execution 
thereof took charge of tlie l)ooks, etc., 
from the house and office of Dwarkadas 
after making a search list and ari’ested 
DAvarkadas iinder the provisions of sec- 
tion_ 54, Criminal Procedure Cotie, on 
the 5th March and produced him on the 
otli before the Chief Presidency Magis¬ 
trate asking that he might be foiAvarded 
under proper escort to the Fii*st Class 
Magistrate, Ahmedabad. 

In making the application" Ambalal 
Ganpatram produced a letter in the fol- 
loAving terms:— 

To 

The Cliief Presidency Magistrate, 

Calcutta. 

bir, 

I have tlie Iionour to report that the ac¬ 
cused DAvarkadas Haiadas a\ 4 io is Avant- 
ed ni the marginally noted* case of Kalu- 
pur I dice Station in Ahmedabad City 
was arrested by me at Xos. 167 and 168 

Charge—CrinAT- 

-o trust as an agent in respect of 

Rs. Section 409. Indian Penal Code. 

Case No. 30 of 1924 of P, S. Kalupur forwarded. 

(Sd.i. L, N. Bird, 
iJif.'Com., D. D.,- • 

Oth March 1924. 
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Lower Chitpiir Road last night at 0-36 p.si. 
I, therefore, i>rodiK*e the accused before 
your honour and pray that he may be 
forwarded to the First Class iragistrate 
ot Ahmedabad under i)roper escort. 

I have the honour to be, 

Sir, 

Your most obedient servant, 

(Sd.) Ambalal Gas'patua.m, 
Inspector, C. 1. D. Poona, 

6th March 1924. 
Dwarkadas applied for bail to the Chief 
Presidency Magistrate who made the fol¬ 
lowing order on the 6th March. 

“Accused Dwarkadas Haridas. Petition 
for bail filed. Grant bail Rs. 50.000 to 
appear before the First Class Magistrate, 
Ahmedabad on 10th March 1924. Sec¬ 
tion 409, Criminal Procedure Code.” 

I do no not think that the Chief Pre¬ 
sidency Magistrate was right in making 
this order. There is no doubt that 
under section 54 of the Criminal Pro¬ 
cedure Code a Police Oflicer may arre.st 
without warrant in tlie case of a cogniz¬ 
able offence but under section 60 he 
is bound without unnecessary delay to 
take or send the person arrested before 
the Magistrate and under section 61 this 
must be done within 24 hours. The 
precautions laid down in these sections 
seem to me designed to secure that within 
not more than 24 hours some Magistrate 
shall have seisin of what is going on 
aiid some knowledge of the nature of the 
charges against the accused, however, 
incomplete the information maybe. The 
order of the Chief Presidency Magistrate 
has given the go-by to any such safe¬ 
guard's. Ambalal Ganpatram, the investi¬ 
gating Police Officer is the only person 
so far (if we except the Deputy Inspector- 
General of Police, C. I. D., Poona) who 
knows anything about the matter and it 
does not seem to me right or in conso¬ 
nance with the provisions of the Criminal 
Procedure Code that on his mere ipsi 
dixit Dwarkadas should be hailed from 
Calcutta to Ahmedabad to answer a 
charge under section 409, Indian Penal 
Code, which upon the facte before us in 
accordance with the decisions of this 
Court is triable only in Calcutta where 
the offence alleged under section 409, 
Indian Penal Code, was committed. 


I think, as I have already said, that 
the order of the Chief Presidency Magis¬ 
trate AVHS wrong and 1 lliiiik liiat lie 
sliould liave refused to act uj)ou the 
mere statement of the investigating 
Poli(*e Oftieer hut retpiired him to pro¬ 
duce a warrant from Ahmedabad, releas¬ 
ing Dwarkadas in the meantime on bail 
to appear when called on before himself. 
If this course bad been adopted it is 
accompaiiie.vd by various safeguards, for 
the Police Officer would have had to 
satisfy the Court issuing the Avarrant 
of the nature of the offence charged and 
that it could be enquired into and tried 
in Ahmedabad. The Court would have 
to so decide bearing in mind the pro¬ 
visions of section 177, Criminal Procedure 
Code Avhicli provide that every offence 
shall ordinarily be enquired into and tried 
hv a Court witliin the local limits of 
whose jurisdiction it was committed. 

Various other (piestions were raised 
before us—notahlv that the facts show 

ft 

tliat tlie whole matter was really a 
civil dispute and not of a criminal nature. 
I think there is considerable force in this 
contention having regard to tlie lu-evious 
dealings between the Company and 
Dwarkadas and between Dwarkadas and 
Lalbhai and the Conii:)aiiy. It is too 
noticeable that for the purpose of these 
proceedings the complainant accepts 
Dwarkadas' accounts as correct and it 
would api^ear from the letter of the 24th 
July 1922 from Dwarkadas to the Com¬ 
pany which is exhibited to the complain¬ 
ant's affidavit that the contracts referred 
to in the complaint Avere made AA’hen 
Lalhhai, the Company’s agent, Avas in 
Calcutta and presumably Avith liis 
knoAvledge and assent. This appears to 
gi\*e the go-hy to a good deal of the 
complaint and to do aAA^ay Avith any 
question of cheating. These matters 
certainly raise an apprehension that 
these proceedings are being used to put 
pressure on Dw'arkadas ,ahd that the 
Criminal Courts are being invoked in 
respect of matters AAdiich should haA-^e 
been litigated in a civil suit on the 
Original Side of this Court. 

In the view vre take it is not necessarj^ 
for us to decide this question and I feel 
spme,, doubt- as to our jurisdiction to - do 
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SO in these proceedings. One other 
matter I should refer to, namely, that 
it IS said the facts disclose a case of 
cheating which under the circumstances 
would he triable at Ahmedabad. This 
^ye need not pursue as ail along the 
oftence charged in the complaint speci- 
tically and upon the facts lias not been 
one of cheating but of criminal breach 

letler 

of the 24th July 1<)22 is accurate that no 
<luestion of cheating arises. For the 
reasons already stated I think the order 
of the Chief Presidency Magistrate is 

cannot stand and 
should be set aside and tlie bail bond 
cancelled. 

Duval, J.— 1 agree. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Reference No, 258 of 19^3 

May 9, 1923. 

Present;—Mr. Justice Daniels. 
hMPRROR—P ro.secutor 

S* 

ABDU8 SAMAD KHA'N-(),.po..rT Part 

Cnniraci .Acf (XIII 

JS.K)}, s. B-hrivoUms <n- vexations complaint- 
i ompensation- Sotice to showcau.se 
An order under section 2H of thp 
Breach of Contract Act directing. LmpensaOon 
be paid in respect of a frivolous or vexatious 
idaint cannot be legally made without callil 
Irder '^how cause against t] 

Reference made by the Sessions Jud^^ 
Benares. » 

REFERRING ORDER.— This 

an application for revision of an ordc 

Krishan Kiimi 
Sahib, Magistrate, First Class, in a ca‘ 

under Act XIII of 1859, as amende 

by Act XII of 1920. The applicai 

made a complaint against Ram Xanda 

under section 2 of that Act on the groun 

that Rain Xandan had received a 

advance of Rs. 70 and had ahandone 

his work without re-paying the advanc 

The learned Magistrate held that the coi 

Rf 7n’'‘u K ^ the advanc^; 

Rs. 70 should be paid to Ram Nandai 


and that the balance should be paid to 
Narotam Sahu to whom Ram Nandan, 
already owed Rs. 65-11-0. No money 
was ])aid to Narotam Sahu, and accord¬ 
ingly Ram Nandan ceased to work for 
the ar-plicant. On these facts the learn¬ 
ed Magistrate found that the charge 
made Avas vexatious and accordingly 
ordered that the applicant should pay 
Rs. 20 as compen.sation. 

The facts as found by the learned 
Magistrate are not in dispute before me. 
it is, however, urged that the provisions 
of section 2B of the Act have not Teen 
complied with. This section provides 
that in cases where the Magistrate con¬ 
siders the complaint to liave been frivo¬ 
lous or vexatious, he should call upon the 
complainant to show cause why an order 
for compensation should not be passed 
against him. If after having considered 
such explanation he considers that com¬ 
pensation should be awarded to the de¬ 
fendant tlie Magistrate is to make an 
order awarding compensation, and to 
give his reasons therefor. 

In the present case it is clear tliat this 
procedure has not been followed. The 
order for compensation is an integral 
pait of the judgment, and it seems clear 

that the first intimation 
which the complainant had was the order 
directing that ccmpensalion should he 
paid. Nor are any definite reasons given 
for making this order, although it is 
tine that a jierusal of the judgment 
as a vhole cleaily shows the leaetrs 
which must Ijave led the learned Magis¬ 
trate to his decision. It is clear that the 
order ccmplained against, being made 
without the complainant having had an 
opportunitj’^ of objecting, and not being 
accompanied by a clear statement of 
the reasems which induced the Magistrate 
to make the order, is illegal. Aceord- 
mgkv under section 438 of the Code of 
Criminal Procedure, I send the record 
to the Hon'bJe High Couit for orders, 
■\yRB a recommendation that the order 
directing the pRyirent of Rs. 20 ccmpen- 
sation be quaslied. 

ORDER. —This is a Reference by the 
learned Sessions Judge of Benares in a 
^se under the Workman’s Breach of 

C antract Act, 1859, as amended by Act 
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XII of 1920. It is admitted that the 
Magistrate omitted, before ordering the 
complainant to pay compensation under 
section 2B of the Act, to call on him to 
show cause. I accordingly set aside the 
order of compensation passed and direct 
the Magistrate to do now what he should 
have done in the first instance, namely, to 
call upon the complainant to show cause- 
why he should not be ordered to pay 
compensation. The Magistrate will then 
pass final orders after considering any 
cause that may have been shown. The 
amount of compensation, if already de¬ 
posited, will remain in deposit pending 
the decision of the case. 

K. s. D, Rtvision allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER'S COURT. 

Criminal Appeals Nos. 63 and 64 

OF 1924. 

March 17, 1924. 

Present: —Mr. Neave, A. J. C., 
and Mr. Kendall., A. J. C. 
PARMESHWAR and another—Accused 

—Appellants 
versus 

EMPEROR— Complainant—Respondent 
Approver, evidence of—Retracted confession of 
co-accused- Conviction for miirdei’- Independent 

corroboration, necessity of. 

It is unsafe to convict an accused for murder 
on the testimony of an approver and the retracted 
confession of a co-accused, especially when they 
are in conflict with each other and there is no 
independent corroboration, [p. 137, col. 1.] 

Appeals against an order of the First 
Additional Sessions Judge at Bara Banki, 
dated the 12th January 1924. 

Messrs. St. G. Jackson and R. F, Baha- 
durji, for the Appellants. 

The Government Pleader, for the 
Crown. 

JUDGMENT.— Debi Din Ahir and 
Parmeshwar Pasi have been convicted 
by First Additional Sessions Judge of 
Lucknow under section 302, Indian Penal 
Code, and sentenced to death. They 
appeal and the record is also before us 
for confirmation of the sentence, 


The case for the prosecution was that 
these two men along with Ram Bakhsh 
Pasi and Kallu Julaha had murdered 
one Lachman Pasi. The motive for 
the crime was alleged to be that Par¬ 
meshwar had been carrying on an intrigue 
with Musammat Jasodawho had for some 
years been living with Lacliman as his 
wife. Lachman duscovered their relations 
and forbade Jasoda to meet Parmeshwar 
any more. The latter determined to get 
rid of Lachman and persuaded the 
others to join in making away with 
him. The crime was committed on the 
night of the 8th of September but was 
not discovered till the 12th when a 
corpse was found floating in a well at 
Seongi Purwa and was identified as 
Lachman's by his brother Bhagwaut. 
The body was too decomposed for 
certain recognition and Bhagwant was 
only able to state that he believed it 
to he that of Lachman but was not sure. 
Later on in Court he became more 
positive and declared that he had re¬ 
cognised it with certainty. When found 
the body was wrapped in a sack and 
was clothed in a dhoti and angaucha. 
These have been identified as Lachman’s 
by Musammat Jasoda who claimed to 
recognise the former by some holes 
which she said had been caused by 
burning and the latter by a patch which 
she had herself sewn on to it. The 
learned Counsel for the appellants has 
questioned the identilication of the corpse 
but Ave do not think that there is any 
sufTicient reason to doubt that it is that 
of the missing man. The first clue 
obtained by the Police was from the 
witness Sohan Lai who informed the 
Sub-Inspector that he had seen Parmesh- 
Avar and Debi going towards the Avell 
Avhere the body Avas afterAvards found 
at 6 gharis after dark on the night of 
the 8th September. ParmeshAvar and 
Debi were arrested on the 15th Septem¬ 
ber. On the following day Debi made 
a statement Avhic.h Avas recorded imder 
section 164, Criminal Procedure Code, by 
a Magistrate who afterAvards committed 
the accused for trial. He named three 
other j^en Rw Bakhsh, Puttu and Kallu 
as having taken part in the crime and 
stated that Raw Bak^gh, Avho is the 
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father of Panneshwar, was sent lo reloii 
Lachnian from his house on tiie oretext 
of A\antinii’ him to join in ^■^.>mlnittin^■ 

a tiiet't. It may I>e meiit ioned lieic t h^'t 

Lneliman ami Parnieslnvar were hotli 

leL^isteiet] l^a<is ami all the aeciiser) are 

Jiien oj more or h-ss nohu-itaish' had 

eliai'actor. In eonsoipienee (if Dehi's eon- 

• • ^ ^ 
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tessioii tlie Otlier men named ity him Wtu') 
arrested ami all live weresentUp hviht 


Poli( 


r'»r trial. After tlie lirst wiim-ss s 


statement JkuI been i-eeonled ny the 

(’uminiuiiiir .Ma-istrale Puitu iiniKMUK-ed 

tliat il lie was triveii a tianli.n he would 
discdose the real facts of the ease \ 
pardon was tendiu'ed to Idu, aiul he'u'as 

made ail apiuover. Before the Commit- 
tins: j\Ia"islrate Delii reli-acted the state¬ 
ment whieh he had in-evionslv made 
aiul in the .Se-smiis Com-t df.,,p,,| 

that he Invl never made it. He plead¬ 
ed tiial he had lieen sniTerin- from Polls 
"" -I’ Hie time when the murder 

'\as (Mimiiitted and tliat he liad lieen 
imi.lleated owm- lo ||,e enmilv of 
Kunwar Bahadur Sinuli with hi.s em- 
yo.verl alia Bakli.sli. 'Phe Snl.-lnsi.eetor 
.iue.-,ied liim al ihe mstioation of Knnwar 
Bahadur and Hie latter ma<le him drunk 
. list liefore he was taken to the .Ma.-istiate's 
louse. As has l.reeii remarked l,v the 
learned Ses.sions Judge the case Iiinges 
“r H"’ yliie I'l lie placed on the evidenee 

ot Hem. The only corroboration of these 

consists in the evidence of Sohan Ird 

Prasad''wV'''''l ‘''V' “'K' 'niakiir 

riasad vho deposes to liaving- .seen Held 

Parmeshwar and Lachnian going tm^m^ cr 

towards the .south from the direction of 
. faii^aGanra J or 4 ijhat is after night-fall 

lelimrued Judge has considered that thi.s 

to bring the Clime home to 

has accpidted 

Hit to agree 

se V if T‘"‘"i'- .1 udge hini! 

Tas iTttie - eoi.fession of Held 

differs in fm' Hie prosecution. It 

fffAi 1 T \ Rakh.sli who 

etched Laclunan from liis liouse wIhIp 

SSL s r" '5 


saw Debi, Par- 
.iroin<2.- alon 


Thokur Pra.^^ad that be 
iue.'iln\;ir and Eacliman uoin;^' aion^ 
together. V urtlu*r anolhej’ vciv suspicious 
(_irmmwlauc't^ refernHl to by'tlie learned 
' iiMRe is tiial J)ebi volunteered the 
inhiiimition that 'while he ami Parniesh- 
war were going towards the scene’of 
tiic murder they met Sohan Lai. It 
wt I be rememliered that it was from 
■Sidian Lai's statement that he had .seen 
aimn.-IiMar ami Hf'bi log’ethei* that 

night that tlie Police obtained their lirst 

clue. In their account of the murder 
I nttn ;uid Debi agree verv clo.selv. d'hey 
s.-iy that Parmeshwar struck al Lachmaii'.s 
neck from behind witli a hanica, that 
Litchinan stood nji, that the re.'-t of them 
at once lln,ig them,selves upon him and 

hat Parme.shwar then.sirnek hima.-econd 

dow ,.n the neck. According to Held, 

uowever, this was snlTicdcnt to kill Lach¬ 
nian, tliongh Paiimshwai- after adding 
in his lust dep-osition the detail that 
tlie neck almost left the trunk" goes 

on to say -M-e threw him down and 
pressed him filj be dierl." 

Both statementsagree in this that onlv 
Hw) bloiys were St ruck williilie lunil.a. 
Ihe me.lieal evidenee, liowever, shows 
1 hat Hiere was one wound on the tip of 
the righ, .shoulder and a second long one 
acro.sslhe iroiit. ami the upjier part of 
the neck which in tlie n|dnion of the 
ivil Surgeon tvas probably the result 
o ^'iits. 1'rom this it would seem 

Ihat actually thiee blows nm.st liave been 
bean Ihou-h nu doubt lo the lav eve 

rpV \w)uld have l>een apparent. 

Ihi.s vamld seem to indicate that Debi 
and lu tu were not de.^cribin- what 

i ‘T thev 

nuuiit Jiave oeen expected to see. Amiin 
ni cios.'s-exainination in the Sessions Court 
Puttu said Laclimaa’s neck was lialf 
cut throu^di by tlie lirst blow”; but as 

1 ^ lirst ]>low jiiust have 

i PiHHi definitely 

f.-fti .1 ''-us not hit except 

nith the banka twice," There are one 

f curious variations in the two 

statements made by Puttu. Before tlie 

Committing Magistrate he said that the 

tliat he should join in a 
1 ei was made to him at noon by 
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Pjjrmesliwar and Debi and that the 
crime was committed that very same night. 
Jn the Sessions Court he said in examina¬ 
tion-in-chief that the first suggestion was 
made the day before the murder and that 
he atlirst refused to take part in it. In 
cross-examination he stated that it was in 
afternoon 8 days before tlie murder that 
he Avas first approached, and denied that 
he then refused. Three days later they 
had another meeting in a lane and discus¬ 
sed the plan for the murder. Musammat 
Jasoda’s evidence has been relied on to 
prove the liaison wliich has, been put for¬ 
ward as a motive for the murder but in 
the Sessions Court she denied that such 
a liaison had ever existed. No doubt this 
change of front may be due, as suggested 
by the learned Judge, to a desire to shield 
Parmeshwar, but it has the eft'ect of con¬ 
siderably diminishing tlie value of her 
evidence. The inherent improbability of 
the story tliat Farmesliwar should liave 
been selected to persuade Lachman to 
join in an imaginary theft only a short 
time after Lachman liad detected Parme- 
shwaFs intrigue with his Avife has been 
commented on by the learned Judge. One 
very curious fact about the confession of 
l5ebi may be mentioned. This is that 
though it Avas recorded by the Magistrate 
who aftei'Avards committed the case that 
officer evidently attached so little import¬ 
ance to it that he did not even question 
Debi about it AA^hen. recording his state¬ 
ment in Court and the prosecution 
ignored it altogether. The confession 
Avas only discovered as the Juge says, 
“ during the trial more or less by 
chance.” Another detail in Puttu's state¬ 
ment which points to a desire to secure 
the corroboration of Sohan Lai is liis 
stoiy that Avhen they Avere all on tlieir 
Avay to the place AAdiere the murder Avas 
committed ParmeshAvar and Debi Avent 
round by haura chanki. Puttu himself 
admitted that he did not knoAv Avhy they 
should liave done this and the only 
possible explanation is that it Avas to give 
them an opportunity of falling in Avith 
Sohan Lai. We feel grave doubts as to 
the statements of both Debi and Puttii 
afid we db not consider that the corrobora¬ 
tion forthcoming is all adequte. We, 
accordingly, allow the appeals of Debi 


and ParmesliAvar, set aside their convic¬ 
tions and sentences and direct that they 
be set at liberty. 

K. s. D. Appeals allowed. 


CALCUTTA HIGH COURT, 

Cri.minal Revision No. 132 of 1924. 

April 15, 1924. 

Present: —Mr. Justice Greaves and 
Mr. Justice Duval, 

VARAJ LALL— Accused— 
Petitioner 

{versus 

EMPEROR— Opposite Party. 

Motnr Vehicles Act (VIII of 1011,), s. 11, rules 
framed under -Calcutta Rules, Part II, rr. 3, 16 — 
Driving Inrrg at excessive speed—Owner of loj'ry 
whether liable. 

AVherc a particular intent or state of mind is not 
of the essence of an offence, a master can be made 
criminally liable for his servant s acts, if an act is 
expressly prohibited, l)ut not otherwise, and ho 
cannot he .so made liable if the act provides for 
liability for permitting and causing a certain thing, 
unless it can be shown that the act was done with 
the master's knowledge and assent, ex 2 >ress or 
implied, (p. 139, col. 1.] 

The owner of a motor lorry was prosecuted on 
the ground that he allowed the driver of the lorry 
to drive at an excessive speed. It appeared that he 
was not in the n\otor lorry at the time of the 
alleged offence and had cautioned the driver not to 
exceed the regulation speed and to drive with due 
care and caution; 

Held, that in the circumstances of the case, 
having regard to the terms of rule 3 of Part II of 
the Rules regulating Motor Vehicles in Calcutta, 
made under section 11 of the Motor Vehicles Act, 
the owner was not liable. Q). 139, col. 1.] 

Edward Thornton v. Emperor, 9 Ind. Oas. 480; 
38 C. 415; 15 C. AV. N. 390; 13 C. L. J. 335; 12 Cr, 
L. J. 89, dissented from. 

Rule against the order of the Additional 

Presidency Magistrate, Calcutta, dated 

tlie 12th Fehi'uarv 1924. 

• 

i\Ir. P. C. Mitter and Babii Kshitish 
Chandra Chakrahutty, for the Petitioner. 

JUDGMENT. 

Greaves, J. —The petitioner is the 
oAAmer of motor lorry No. 630. He 
was prosecuted on the ground that he 
allowed the driA-’er of the motor lorrj^ to 
drive it at an excessive speed at 5-30 in 
the evening of the 23rd October last on 
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Lower Circular Road and thereby com¬ 
mitted an oit’ence under r. 16 of Part II 
of the Rules regulating the use of motor 
vehicles in Calcutta framed under 
section 11 of Act Vlll of PJ14, the 
Indian Motor Vehicles Act, 1914. 

The petitioner was not in the motor 
lorry at the time of the alleged offence and 
had cautioned the driver not to exceed 
the regulation speed and to driA'e with due 
care and caution. 

The i)etitioner was convicted on 
the 17th January last by the Addi¬ 
tional Presidency Magistrate and fined 
Rs. 15. the driver of the motor lorry 
admitting that lie drove at an excessive 
speed. 

The Magistrate in his explanation 
relies on the provisions of r. 3 of Part 
II and refers to Thornton v. Emperor 
( 1 ). 

The Rule was granted on the ground 
that the petitioner was not liable under 
the circumstances. 

Rule 3 of Part II is, so far as material, 
as follows:— 

“No person sliall drive or have charge 
of, or cau.se or permit to be used, any 
motor vehicle or trailer which does not iii 
all respects conform to these rules, or 
Avhich is so driven or used as to con¬ 
travene any of these rules." 

Rule. 16 of Part II is, so far as mate¬ 
rial, a^ follows:—“No motor vehicle 
shall be driven at a greater si>e?d than 
ten miles an hour, if a heavy motor 
ear. and H miles an hour, if the axle 
weight of any axle of the heavy motor 
car exceeds six tons, or if it draws a 
trailer." 

In the case of Thornton v. Empei'or 
(1) upon w'hich the Magistrate relies the 
conviction was in respect of an offence 
under rule 20 of the Rules then in force 
framed under Bengal Act III of 1903 
Avhich is almost identical with rule 19 

of the present rules which is as 
follows:— 


“No motor vehicle shall be driven reck¬ 
lessly or negligently, or at any speed or 
in any manner w*hich is likely to endanger 
human life or to cause hurt or injury^to 
any person or animal or damage to anv 




goods carried in any veliicle or by any 
person, or which would be otherwise than 
reasonable or proper wdth due regard to 
all the circumstances of the case, includ¬ 
ing the nature, condition and use of the 
street or public place and the amount of 
traffic which is actually on it at the time or 
which may rea.^onably be expected to be 

* A > > 

on it. 

Rule 4 of tliose rules was identical with 
rule 3 of the present rules. 

Rule 16 by itself, I think, would only 
make the driver liable as it only contains 
a proliibition against driving at a 
greater speed than that stated in the 
rule. Rule 3, it is true, prohibits the 
causing or permitting a motor vehicle 

to be driven in contravention of rule 16 

but apart from authority I do not think 
that under the circumstances of this case 
the petitioner can be said to have 
caused or permitted the motor lorry to 
be flriven in contravention of rule 16. 
He was not in the lorry at the time and 
lie had cautioned liis driver toobseiwe the 
rules. 

The general principles of law applicable 
in cases of this nature are stated in 
Volume IX of Halsbury's Laws of Eng¬ 
land, page 235. 

“The condition of mind of a servant 
or agent is not imputed to the rnaster or 
principal so as to make him criminally 
liable. A masier is not criminally liable 


merely because his servant or agent com¬ 
mits a negligent or malicious or fraudu¬ 
lent act. But ill cases where a particular 
intent or state of mind is not of the 
essence of the offence, the acts or <^" 
faults of a servant or agent in the 
ordinary course of his employment may 
make the master or principal criminally 
liable, although he was not aware oi 
such acts or defaults, and even where they 
were against his orders." 

The principle of what I may call vmari- 
ous criminality has been applied 
land in cases under the Sale of Food an 
Diaigs Act, 1875 and in cases under tne 
Licensing Acts; see Commissioners oj 
Police V. Cartman (2) referred to 
Thornton v. Emperor (1). In that caa 

(2) (1896) 1 Q. B. 655; 74 L- T. 726; 44 W R 
18 Cqx. C. C. 341; 60 J. P. 357, 
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the licensee was absent when the offence 
was committed, but there was an express 
prohibition of the sale of intoxicating 
liquor to any drunken person and the 
word “permitting” was not used in the 
section as regards tliis particular offence. 
Similarl}' in the Sale of Food and Drugs 
Act, 1875, the prohibition against particu¬ 
lar sales is absolute and the word “per¬ 
mitting” does not occur. In Somerset v. 
Hart (3), a case under section 17 of the 
Licensing Act, 1872 [also cited in 
Thornton v. Emperor (1)] there was no 
conviction of the licensee in whose ab¬ 
sence gaming took place on the ground 
that unless he knew and connived he 
could not be said to have suffered gaming 
to go on; the word “suffer” appears in the 
section in question. In Somerset v. 
Wadc(4)[also cited in Thornton v. Em¬ 
peror (1)], a case under section 13 of 
the Licensing Act, 1872, there was no 
conviction on the ground that there could 
be no permission if there was no know¬ 
ledge. 

The principle I should adduce from 
the cases is that where a particular 
intent or state of mind is not of the 
essence of an offence a master can be 
made criminally liable for his servant s 
acts if an act is expressly prohibited but 
not otherwise and that he cannot be 
so made liable if the act provides for 
liability for permitting and causing a 
certain thing unless it can be shown 
that the act was done with the masters 
knowledge and assent, express or im¬ 
plied. 

In this view of the law I think the peti¬ 
tioner was not liable in the circumstances 
.of this case, having regard to the terms of 
rule 3 and I think the conviction and 
tence should be set aside and the fine be 

refunded. 

It may be said that Ave are differ¬ 
ing from the view expressed in 
Thornton v. Emperor (1) and this may 
be so, but having regard to^ the fact 
that that decision Avas given in respect 
of the breach of a different rule frani- 
ed under a different ActAve do not think 

(3) 12 Q. B. D. 360; 53 L. J. M. C. 77; 48 J. P. 327. 
U)a8 W)lQ. B.574; 63 L. J. M 0. 126; 10 R. 
105; 70 h, T. 452; 4? W, R. 399; 58 J, P. 231., 


Bench. 

Duval, J.—I concur. 

s, Rule made absolute. 

N. H. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 265 of 1923. 

May 21, 1923. 

Present: —Mr. Justice Walsh. 

EM F E RO R—P Ros ec utor 

versus 

JWALA PRASAD— Opposite Party. 

U. P. Excise Act (IV of 1910), s. 6‘4 (c)~~Sale by 
one partner out of prescribed hours—Other partner, 
liability of. 

For purposes of agency two partners stand to 
one another in the same relation as master and 
servant. 

Where, therefore, one of the partners in a 
liquor shop commits a wilful breach of the license 
and sells liquor after prescribed hours, he does so 
as agent for the other partner who is therefore 
equally liable. 

Queen-Empress v. Tyah AH, 24 B. 423; 2 Bom., 
L. R. 52; 12 Ind. Pec. IN. s.) 815, liebu Lai v. 
Emperor, 14 Ind. Cas. 666; 34 A. 319; 9 A. 1j. J. 
283; 13 Cr. L. J. 232, referred to. 

Referance made l)y the District Magis- 
fTofp A erra 

referring order.— Two 

excise licensees, Avho are partners in a 
country liquor shop license, have been 
convicted under section 64 (c) of the U. P. 
Excise Act, 1910, of committing a breach 
of the conditions of the license by selling 
liquor out of the prescribed hours and 
also by selling adulterated liquor. 
One of the partners, Tika Ram, Avas 
present at the shop Avhen these offences 
Avere detected. It is admitted that 
jAvala Prasad, the other licensee, 
AA'as not present and there is no sugges¬ 
tion that he kneAv anything about the 
irregular sales. The Deputy Magistrate 
has convicted JAA^ala Prasad on the 
strength of the ruling of the Hon'ble 
High Court in Babu Lai v. Emperor 
(1). It has been argued before me 
that that ruling establishes only the 
liability of a master for the act of his 
servant, and that it does not folIoAv 

(1) 14 Ind. Cas. 666; 34 A. 319; 9 A; L. J. 288; 13 

Or. Li J. 282, 
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that one partner is liable for tlie acts 
of the other partner. I do not aeeept 
this contention. It seems to me lliat 
one partner must he held to be liable 
for the acts of the otlier i)artner. The, 
secoml ’point, liowever, linked before 
me in revision appears to be valid. 
The important point in the rulini;* 
(iUote<l, which followe<l the case (»f 
Quccn-Emprcss v. Tpah .1// (O), was 

that in order to establisli the (dfeiice 
under the, section of the Opium Act 
it was not necessary to prove intention 
v\ens rea or knowledge ami that, the 
mere act constituted the offence. In 
the present case, section 04 {c) of the 
U. P. Excise Act makes it an olTence 
if any one, being the liolder of a 
licence, wilfully does or omits to do 
anything in breach of any of the con¬ 
ditions of the license. The use of the 
word “wilfuily" appears to me to make 
it clear tiiat in order to establisli tiiis 
olfence it is necessary to prove intention 
or knowledge, and on the facts found 
by the Deputy Magistrate there is ik> 
such proof against Jwala Prasad. I 
therefore, forward the record for the 
orders of the Hon'lde High C'ourt with 
the recommendation that the conviction 
of Jwala Prasad be set aside. 

ORDKR. —I do not agree with tlie 
District Magistrate. Mens rea has 
nothing to do with it. It is quPe 
true that the section requires a wilful 
breach of the condition. A man mav 
accidentally commit a breach. For 
example, if a man's watch was five 
minutes slow and he sold liquor at 
two min\ites to eight hy his ovm tinm 
and it turned out to be two minutes 
past eight by the right time, that 
would not be a wilful l)ieach. But a 
sale is a sale, and I have not the 
slightest doubt that the servant intended 
to sell the liquor and to take the inonev 
for it, and if he pocketed the monev 
and refused to liand it over to Id's 
master and said that it was an acci¬ 
dental sale and not a wilful sale, ami 
therefore, the monev did not belong- to 
the master but to the seiwant, the nutter 

24 B. 423; 2 Bom. h . R. 02; 12 Ind. Dec. (nv s.) 


'^vonld liavc l)ceii very angry. The 
real test, so far as agency is concerned, 

IS not tin* nature of the act but the 
nature of the l)usiness. Tlie nature of 
llie act IS the test \vhi('h decides the 
erinunality. If the sale is wilful or 
the bivaeh ol the license is wilful, 

* i-'" servant lias committed an 

onense. But tlie fpiestion still remains 
M'hether his master is liable, and in 
all these civil transactions, which 

aie leally ({uestions of contract, the 
view has always been liehl that the 
Eegisiature intended that the maxim 
making the sujierior answerable should 
apply to sale.s which arc carried through 
in l:>reaeli of tlic conflitions of the 
license by a man wliom the master 
has jmt in t iu' shop foi* the purpose of 
selling on lii.s heliaif and for his jirofit, 
and therefore, if the man who actiiallv 
took the money and iransferred the 
iKpior to the purchaser had been a 
sei \ ant, Jwala would have been answer- 
a ) e , 1 .-^ his niastc'r. Idle law of ])artner- 
«hip IS inendy a lu-anch of tlie law of 
ageue\, pist like liie law of master 
am scivant, ami for this purpose two 
paitners stand to one another in tiie. 

^*^* '^^*^** ’Piaster and servant, 
was a wilful l)i-eacli of the license, 
it was committed liy Tika Kam as 
agent lor Jwala, the other partner, and 
III ny\ opinion tiiat makes Jwala equally 
liahle, an<l the Magistrate was right. 

see no leason to interfere and I 
direct the record to ]>e returned to the 

ihstnet Magistrate. I may add that 
agiee Avith both the cases wliicli have 
leeji cited, namely Qneen-Empret;o‘ v. 

(J Efihii X. Emperor 

( k it IS iiard on Jwala if he Avas on 

jac terms Avith Tika Kam and objected 

o this class of illicit dealing: but if 

ic can prove that, he can press for 

the ^recovery of his fine from Tika 

Kam, i think, in tlic taking of the 

liaitncr.ship accounts. Let the record be 
returned. 

Record returned. 
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EDIGATHIMMIAH, III VC. 

MADRAS HIGH COURT. 

Criminal Revision Case No. 890 of 1923 
(Criminal Revision Petition No. 711 

OF 1923.) 

April 10, 1924. 

Present: —Mr. Justice Spencer. 

J)i re EDIGA THIMMIxVH and others 
—Accused—Petitioners. 

CHminal Procedure Code. (..let V of ISOS), s. 123 
—Court Fees Act {VII of IS70), s. 31—Direction to 
accused to pay complainant's Court-fees — Enhance¬ 
ment of sentence. 

Section 31 of the Court Fees Act provides that 
all fees ordei-ed to be re-paid under the section 
shall be recoverable “as if they were lines’, but 
does not thereby make them part of the sentence. 

The making of an order by an Appellate 
Criminal Court, under section 31 of the Court 
Fees .Act, does not ordinarily amount to an 
enhancement of sentence within the meaning of 
section 423 of the Criminal Procedure Code but 
it may be made as an incidental order to bring 
the judgment into conformity with the law. 

In re Vemuri Seskanna, 26 M. 421; 2 Weir 488, 

followed. rt-* >r 

Queen-Empress y. Tkangavelu Chetty, 22 M lo3; 

1 Weir 724, distinguished. 

4 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Coui’t of the Joint 
Magistrate, Penukonda, in Criminal 
Appeal No. 26 of 1923, preferred^ against 
the judgment of the Court of the bherista- 
dar, Third' Class, Magistrate, Madakasira, 
in C. C. No. 124 of 1923. 

Mr. D. A^idinarayaniah for Mr. V, S. 
Narasimhachar, for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER.— This criminal revision has 
been admitted on the question of the 
validity of the Appellate Court's order to 
pay the complainant’s Court-fees under 
section 31 of the Court Fees Act. 

At the hearing an objection has been 
raised that the Appellate Court’s judg¬ 
ment is defective under section 367 of 
the Code of Criminal Procedure because 
the Joint Magistrate did not discuss the 
bearing of the evidence of each prosecu¬ 
tion witness on the guilt of each accused. 
This is not one of the grounds stated in 
the revision petition and. 1 do not find 
any substance in it. 
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The order to collect Court-fees from 
the accused passedby tlie Appellate Court 
is not an enhancement of the sentence 
under the authority of In re Vemuri 
Seskanna (1). The case in Queen-Empress 
V. Thagnavelu Chetty (2) was decided by a 
Single Judge in September 1898. The 
head-note to the report indicates that it 
was a decision under the Code of 1882 
which had not the same provision under 
section 423 (d) for passing incidental or 
consequential orders in appeal that was 
introduced by the Act V of 1898. I hold 
that the making of an order under 
section 31 of the Court Fees Act does not 
ordinarily amount to an enhancement of 
sentence but may be made as an incident¬ 
al order to bring the judgment into 
conformity with the law. Section 31 of 
the Court Fees Act provides that all fees 
ordered to be re-paid under this section 
shall be recoverable “as if they were 
fines”, but does not thereby make them 
part of the sentence. In Qtieen-Empress 
V. Tkangavelu Chetty (2) the Assistant 
Magistrate who tried the case made 
an order for a part of the Court- 
fees claimed by the complainant to 
be re-paid out of the fine collected 
as sentence, and it was for this reason 
that Justice Moore was compelled 
to treat the Assistant Magistrate’s order 
to pay the fee as an integral part of the 
sentence, and to regard the Deputy 
Magistrate’s order to pay an increased 
amount as an enhancement of the sentence 
I do not find any such objection to exist 
in the present case to the Joint 
Magistrate’s order. 

The criminal revision is, therefore, 
dismissed. 

V. N. V. Petition dismissed, 

(1) 26 M. 421; 2 Weir 488. 

(2) 22 M. 153; 1 Weir 724. 
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SOOSALAL V. EMPEROR. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 59 op 1924 

June 21, 1924. 

Cre-sf/U.-—Mr. Kinkhede, A. J. C. 
bOOSALAL BA NIA— Accu.^ed— 

Appellant 


t f o tc 


EMPEROR— Resp< iSVKST. 

hvnhnce Act (I nf S, ir,7—Penal C<nli 

vlcf A/-.1 of ISt>ih^ .s*. .i7f! Rape, o'^eyice of - 
W oman crying and weeping ~ Statement to persons 
admissihiluy t>f -Explanation of conduct Cor 
roooratwn - Ravished woman, evidence of, value o] 
— Punishment, measure of. 

A statement tiy a firirl. alle^jing that sin 
was rajied. made immediatedy after the raiie, \( 
u itnesses who saw her crying? and asked her th« 
reason thereof, is admissible, as an explanatioi 
of her act of cryiiijj. under .section 8 of tin 
lAvidence Act. as also under section 137 of the saic 
Act by way of corroboration, [p. 1-14. col. l.l 

In the case of the ra|.e of an iniK cent girl 

tender the evidence of tlic ravished girl 

of great value and where she makes a stateinei 

»>y way ot disclosure iminodiately after the occ; 

Sion It IS a strong piece of evidence corrohora 

ing her credibility and proving the consistenr 

, conduct and also as negativing consent o 

her jiart. 

T 'I905i 1 K. B. 551; 7 

.Vj and Ke.7 v. Lid/i/man. (1896) 

Mi' • i'' i.: 1^5; 60 J. P. 536; 4 1 W. h 

oo4; /•! L. T. /dO, followed. 

In a case of rape the punishment should b 
proportioned to the greater or less atrocilv o 
the crime, to the conduct of the criminal and t 
the defence ess and unprotected state of th 
injured female, whether she is a low native or 
high Luropean. [p. 14 4. col. 2.] 

Queen y. Jhantah Xoshipt, 6 \V. H. 59 Or fol 
lowed. ’ 


Appeal against an order of the Sub- 
Divisional iMagistrate. Saugor, in Crimi¬ 
nal Case No. 4 of 1924, dated the 4th 
Jebruary 1924. 

Messrs. S, K. BaHinge and V N 
Herlekar, for the Appellant. 

Mr. P. Lobo^ for the Crown. 

Cl ^^P^MENT.—This is an appeal bv 
ooosa Lai who has been convicted undeV 
section 376 of the Indian Penal Code for 

one Tnlsia, P. W. No. 3 
a girl of about 11 years of age, on 27th 
December 1923 at about 8 a. m. when he 
found her all alone in his own house. 
She and her mother Putria, P. AV. No. 2 
have been staying in a room of the 
house of the accused for sometime past 
futna used to supply water to Soosa 


Lai for domestic purposes. After having 
supplied water that day she went out for 
sii])[.lying water to some one else, and 
asked her daughter Tulsia, P. W. No. 3, 
to plaster the kitclien of tlie accused in 
tile mean time till lier return. It is 
necessary to state here that Soosa Lai 
liad sent away his wife and mother to 
Laskar and was all alone in the house. 
After the girl had jilastered the kitchen, 
the prosecution storv goes, Soosa J>al 
asked her to take a cradle upstairs. The 
girl not suspecting anything went up¬ 
stairs with the cradle and placed it 
there as ilesired. In the meantime, the 
accused, v'ho followed her there closed 
the doors, caught her by the hand and 
threw lier on the ground, Init finding 
that she was crying for help he thrust 
her wrapj^er into lier moutli. and in spite 
or the resistance she offered by tossing 
her legs, wliich he lield fast on the 
ground, committed lape on her with the 
result that tlic hymen was ruptured and, 
her private jiarts became inflamed and 
tender to touch, and tiie labia stained 
with blood. Tliere was a profuse dis¬ 
charge of blood from her vagina. The 
eyideni'e of the Assistant Surgeon (P. W. 
Ao. 8) shows the deplorable condition 
in V hich he found lier Avhen he medically 
examined her even two days after 
on the 29th December 1923. " He also 
examined her ghangaria (Exhibit A) 
and found considerable portions of it 
saturated with blood. P. AV. No. 3, 
Tulsia, also describes her ovti condition 
from the witness-box and I think her 
e\idence derives ample support in this 
respect from the medical evidence 
of the Assistant Surgeon. Soon after 
she was ravished she issued out crying 
from the house, in order to go to her 
mother. She met Bhujbal fP. W. No. 4) 
Pyarelal (P. W. No. 5) on her Avay, and 
on being questioned happened to nar¬ 
rate the occurrence to them and while 
she was repeating what took place to 
her mother at the well, one Lalli (P. 

x' ' heard it. Putria (P. W. 

^o. 2) at once took her to the Police 
Station between 10 and 11 a. m. and 
reported the matter, and also at the 
suggestion of the Head Constable put in 
a writt^a report (Exhibit BA). 
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ghangaria of the girl which had blood¬ 
stains on it was seized as per seizure 
memo (Exhibit P-2'1 dated the same 
day. The investigation was immediately 
started. The dhoti which the accused 
had on, when he ravished the girl was 
also seized the same day as per Exhibit 
P-3. The investigating officer went to 
the house of the accused and inspected 
the spot where the offence was com¬ 
mitted and found that the accused had 
managed to plaster the blood-stained 
spot with ashes but the blood was ‘‘ too 
thick to be blotted out of existence ” as 
the Trying Magistrate puts it. He 
accordingly removed the blood-stained 
earth and mentioned that fact in his 
seizure memo (Exhibit P-3) Putria (P. 
W. No. 2) has deposed that when her 
daughter came crying to her she noticed 
a lot of blood on the ghangaria (Exhibit 
A) and also on the legs, and that it was 
■with great difficulty that Tulsia was able 
to walk. Bhujbal (P. W. No. 4) happen¬ 
ed to pass by the house of the accused 
when Tulsia was just opening the door 
and coming out of it crying aloud. Her 
cries naturally led him to question her 
as to their cause. He says he then 
noticed that her ghangaria was blood 
stained. While passing she told him 
that Soosa Lai, whom she addressed as 
Soosa Ixil Mama had ravished her. As 
the girl was crying and proceeding 
towards the bazar evidently to meet 
her mother, this witness could rendei 
no help to her or investigate the matter 
with a view to verify her statement or to 
find out the culprit. Witness No. 5, 
Pyarelal, whom Tulsia met next, was 
somewhat dull as fi'om what he heaid 
from the. girl, he does not appear to h^-^® 
formed any idea that she was ravished. 
His indifference was, therefore, excus¬ 
able. Udaichand (P. W. No. 7) was 
present at the inspection of the scene 
of the Oifeace pointed out by the girl. 
He says that the spot was blood-stained. 
Tua blood-stained earth was dug out and 
piciel up and similarly Soosa Lars dhoti^ 
waicii .vas half-dry. was also seized in 
the presence of Soosa Lai. No doubt 
this witness (P. W. No. 7 has written 
tie report (E.'chibit P-1) at the Police 

but that ought not to detraot 


from the value to be attached to his 
testimony as an eye-witness to the seizure 
of the dhoti and the blood-stained earth 
made for the house and in the presence 
of the accused. The Assistant Surgeon's 
evidence as also his report (Exhibit IM) 
are relied on as showing that the stains 
on the dhoti could not be made out ns 
being blood-stains, but the fact tiiat the 
dhoti was half dry at the time it was 
seized and that the accused had washed 
it while bathing, as P. W. No. 7 deposes, 
sufficiently account for this state of 
things. I have no hesitation in holding 
that the taking of the bath and the wash- 
ingof the dhoti were evidently resorted to 
by the accused for causing the evidence 
of his crime to disaijpear; and thus making 
it difficult for tlie prosecution to connect 
him with tlie crime. 

It was argued lieforeme by the learned 
Pleaders for tlie appellant that the 
absence of blood-stains on his dhoti 
establishes his innocence. They, there¬ 
fore, urge that somehow or other the 
guilt was being sought to be fastened 
on the accused either because the Police 
had a grudge against him, or because 
Putria (P. W. No. 2) was turned out by 
him, and she wanted to take revenge on 
him, or because Tulsia (P. W. No. 3) 
liaving herself committed mischief from 
a wicked impulse, witli somebody else and 
being afraid of the serious consequences, 
which resulted tliereform, invented a 
story whereby she threw the whole blame 
on him. I am not at all impressed by 
this argument nor by the argument 
that the accused was called away to the 
Police Station and sometime before the 
spot inspection was made the Police 
managed to throw blood on the floor in 
order to make the story more plausible 
and thus to connect the accused with 
the crime. These pieces of highly 

imaginative arganieatsdjcredit to nobody. 

Tlie story told by Tulsia, corroborated 
as it is in material particalars, has a 
ring of truth about it; it does not sound 
to m3 as an ifiventiju as the appellant 
is attempting to suggest. From her de¬ 
position an 1 thestraignt manner-iu which 
she gave it, sheapps-ars to be a guileless, 
innoeaut girl of teqder age, who has had 
no exporieaca of the man ©v^sr boforo, 
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it is too much to ascribe sncli an 
inventive brain to her as ivould enable 
her to connect, in a moment's time, a 
false stoiy involving the very person, 
under whose roof she and lier mother 
had been staying. The First Information 
Report {Exhibit P. 1) was lodged within 
a short time of tlie occurrence and very 
soon after the girl had complained of 
it to her mother. These facts iiegatiA-e 
the possibility of the story being invented 
by the girl. 

The next ground of attack is in con¬ 
nection with the evidence of witnesses 
P. W, Nos. 4, 5 and 6. An objection is 
taken to it on the ground of its being 
inadmissible under law, as the witnesses 
were not eye-witnesees but have repeated 
what they say they had lieard from 
Tulsia shortly after the occurrence. In 
my opinion every one of these witnesses 
had seen Tulsia crying and this must 
naturally have made them incpiisitive, 
and led at least two of them to question 
her, and the latter to disclose the inci¬ 
dent to them in order to explain lier 
act of crying. Her statement is, there¬ 
fore, admissible as an explanation of her 
act under section 8 of the Indian Evi¬ 
dence Act. It is also admissible under 
section 157 of the said Act by way of 
corroboration. 

It is next urged that the conviction is 
virtually based upon the testimony of 
only the girl who is the real prosecutrix, 
and that it is very unsafe to convict a 
person on such interested testimony. 
This may be so in otlier cases, l)ut tlie 
peculiar nature of the offence with which 
we are concerned here makes the evi¬ 
dence of the ravished girl of great value 
and her statement byway of disclosure 
immediately after the occasion is a strong 
piece of evidence corroboi’ating Ixer cre¬ 
dibility and proving the consistence of 
her conduct: Rex v. Williavc Osborne (1) 
and also as negativing consent on her 
part: Reg v, Lillyman (2). 

On the whole after a careful considera¬ 
tion of the entire evidence on record and 
the probabilities of the case I see no 


. (1) (1905) 1 K. B. 551: 74 L. J. K. B. 311; 69 J P 

J89; 53 W. R. 494; 92 L. T. 393; 21 T. L. R. 288 
. ^2) (1896) 2 Q. B. 107; 65 U ^T. fX. . C. 195:, 60 J, 

f 5?, 536-; R, 654; '74 li. T. 7301 ' ■' * 



reason to differ from the conclixsions ' of 
tlie Trying ^lagistrate. I agree with him 
ill lioldiiig that it lias lieen satisfactorUy 
proved that the accused did commit the 
crime ^\'ith which lie was charged and 
that he lias been rightly convicted for 
the same. 

As legards the sentence it is urged 
that it is unduly severe, looking to the 
social positions of the accused or of the 
party injured. I am asked to reduce the 
sentence in consideration of the fact that 
the accused is a young man of 25 with a 
family, and the girl is a daughter of a 
day labourer, /, e., of a low station in life. 
In Queeyi v. JJuuita/i Noshijo (3) where a 
similar remark was made by the Magis¬ 
trate himself, it was held tli'at tlie nature 
of punishment should lie prox>oi tioned to 
the greater or less atrocity of the crime, to 
the conduct of the criminal, and to the 
defenceless and unprotected state of the 
injured female, whether that female were 
a low native or a high European. The 
evidence on record and ])articularly the 
medical evidence clearly shows the crime 
to lie atrocious. The gii l was a lielpless 
victim and if one Avere to look to her 
cross-examination it is no Avonder if 
she almost becanu' unconscious Avhile 
she Avas raA'ished by the accused. I 
<lo not think, under these circums¬ 
tances, the accused could be said to 
liaA’e been sentenced to an unduly seA'ere or 
long term of imprisonment. The sentence 
passed by the Trying Magistrate rather 
leans the other A\'av, but 1 do not Avish to 
disturb it. 

I confirm the conviction and sentence 
passed in the case and dismiss the appeal 

G. R. D. Appeal disinissecU 


(3^ 0 \V. R. 59 Cr. 
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CALCUTTA HIGH COURT. 

Criminal Reference No. 12 of 1924 

May 29, 1924. 

Pcesenf;—Mr. Justice NeM bould and 
Mr. Justice B. B. Ghose. 
EMPEROR— -Prosecutor 

V€ 7*S^liS 

SAGARMAL AGARWALLxV— 

Accused. 

Criminal Procedure Code (Act 1' of ISPS), s. S07 
^Reference by Sessions Judye—High Court, duty 
of — Unanimous verdict, when can be 7'eversed- 
Punishment— Penal Code (Act XLV of ISSO), 
s$. Jf6o, !t71 — Foi'gery--~Offence, nalui'e of. 

Section 307 of the Criminal Procedure Code 
requires the High Court to give due weight to 
the opinion of the Sessions Judge and of the 
Jury after considering the entire evidence and 
then to convict or acquit the accused. It does 
not require the High Court to reconstruct the 
verdict of the Jury. [p. 149, col. 1.] 

In giving due weight to the opinion of the 
Jury the High Court should always he.sitate to 
reverse a unanimous verdict unless it holds it to 
he unreasonable. [ ihid.] 

The nature of the offence of forgery does not 
depend on the use to which the document 
is put. If it is used fraudulently or dishonestly 
and if it purported to he a valuable security, 
the punishment provided by section 467 and not that 
provided by section 465, Penal Code, would 
be that to which the accused would be liable under 

section 471. 

Reference made hy the Sessions 
Judge, Assam Valley Districts. 

Messrs. B, C. Chatterjee, N. K. Nag^ 
Bahus Satindra Nath Mukherjee and 
Prafulla Chandra Ghose, for the Accused. 

Babus Kshitish Chandra Chakrabutty 
and Monmotha Nath Roy (II), for the 

Complainant. 

Mr. P.'C. Mitter, for the Crotvn. 

JUDGMENT. —The accused Sagar- 
mal was tried before the Sessions Judge 
of the Assam Valley Districts on two 
charges, firstly, with having forged an 
^kramama, Exhibit 2, a valuable 
security purporting to have been execut¬ 
ed by Kaijai Lai on 21st January, 1905, 
and secondly, with having fraudulently 
and dishonestly used as genuine hy 
filing in the Court of the Extra-Assistant 

Commissioner, Mr. S. Goswami, in a 
sectiori 145, Criminal Procedure Code, 
proceeding in 1922 the ekraimama 
Exhibit” 2 purporting'^ to have been 
executed by ^Kanai Lai on 21st Jajiuarj% 
1905, which he knew or had reason to 

10 


lielieve at the time of filing to be a 
forged document. The Jury returned a 
unanimous verdict of not guilty. The 
learned Sessions Judge disagreeing with 
the Jury’s verdict on the second charge 
has thought it necessary to refer this 
case to this Court under the provisions 
of section 307 of the Code of Criminal 
Procedure. 

The main facts of the Ciise are as 
follows:—On the 21st November, 1901, 
Kauai Lai purchased a j)iece of land 
from Ram Chandra Brahmin for Rs. 
1,000. On the 9th March, 1905, Kauai 
Lai died leaving a widow Musanunat 
Gigi. Kanai Lai left several debts and 
Gigi executed a deed of sale in respect 
of this land to one Joy Narain. It appears 
that though the document executed was a 
valid deed of sale there Avas some con¬ 
temporaneous verbal arrangement be¬ 
tween the Avidow and Joy Narain that 
Joy Narain should hold the property as 
trustee for Kanai Lai’s creditors and 
after paying oft* Kanai Lai’s debts out 
of the profits from the property should 
restore it to the Avidow. Effect was given 
to this arrangement and on the 24th 
April, 1917, Joy Narain re-transferred the 
land to her. The land AA^as in three 
plots occupied by different tenants. On 
one of those plots the tenant Ghanesyam 
had erected a mill. On the iSth 
August, 1920, the accused Sagarmal 
purchased the mill and Ghanesyam’s 
interest in this plot. On the 1st March, 
1921, Sagarmal sold to Nagarmal, the 
complainant, the property purchased 
from Ghanesyam. Nagarmal Avas given 
possession of the mill and it aa'hs 
arranged that possession of some other 
buildings in the property should not be 
delivered for three months. Sagarmal 
failed to keep his promise and on the 
10th June, 1921, Nagarmal instituted a 
suit against Sagarmal for possession. 
On the 30th July, 1921, Sagarmal 
dispossessed Nagarmal from the mill by 
locking it iip. Nagarmal then instituted 
proceedings under section 145, Criminal 
Procedure Code, and got possession of the 
mill and the other houses in this plot of 
land through the Court. Then on the 
6th July, 1922, Sagarmal instituted fresh 
proceedings under section 145, Cri- 
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minal Procedure Code, in respect of 
the land on whicli the mill stood and in 
the course of these proceedings on the 
18th October, 1922, he filed a document, 
Exhibit 2, which is the document 
alleged to be forged on whicli the 
present prosecution is based. 

This document is an ckrai'iximtt wliicli 
purports to V)e executed by Kauai Lai 
on the 2Lst January, 1905. In it Kauai 
Lai acknowledges that Sagarmal had 
bought the laud bemnni in Ins name 
and that it would be returned to Sagarmal 
after 20 years and during that period 
Kanai Lai would enjoy the land but 
would have no right to transfer the 
same by sale or otherwise. It also 
provides for re-entry by Sagarmal in 
the case of transfer. In the meantime 
Xagarmal had brought two civil suits 
against Sagarmal, one on the 10th June, 
1921, which was decrec'd in Nagarmal's 
favour on the 10th May, 1922, after 
reference to arbitration. Then on 
the 15th November, 1922, he brought a 
second vSuit on the basis of a lease which 
he had obtained from the widow Gigi 
and that suit was decreed ex pai-te on 
the 4th January, 1923. When the docu¬ 
ment, Exhibit 2, was filed in tlie 
section 145 case, a few days later on 
the 24th October, 1922, a petition was 
filed on behalf of Sagarmal stating 
that there were good grounds for be¬ 
lieving the ekrarnama to be a forgery 
and asking the Court to put its signa¬ 
ture on both its sheets and to note the 
letters appearing in the water-mark of 
the cartridge paper of the second sheet. 

The case for the prosecution rests on 
evidence which can be classified under 
three heads. The first is the direct evi¬ 
dence that the signatures on the docu¬ 
ment purporting to be those of Kanai 
Lai are not Kanai Lai's signatures. The 
Second class of evidence relates to circum¬ 
stances which make it improbable that 
the document was executed hy Kanai 
Lai. The third class of evidence is evi¬ 
dence that from the water-mark on the 
second sheet of Exhibit 2, it appears 
that that piece of paper could not have 
been in existence in 1905. 

As regards the first class of evidence 
V© tbmk that the learned Sessions Judge 


did not direct the Jury properljE Three 
witnesses have definitely deposed that 
they were acquainted with the signature 
of Kanai Lai and that the two signatures 
on Exhibit 2 which purported to be his 
are not in liis handwriting. The first 
of these is Nagarinal, the complainant, 
who deposed that Kanai Lai was bis 
uncle and that he often received 
letters from him and knows his signa¬ 
ture and that the two signatures marked 
“2 (1) and 2 (2)" are neither of them his 
signatures. The second of these wit¬ 
nesses is Bholaram who deposed that 
Kanai Lai was his sister's husband and 
that he was his gomastha for 17 or 
18 years. He l)a.s akso deposed that 
neither of these signatures 2 (Ij and 2 
(2) Avere Kanai J..ars signatures. The 
third of the Avitnesses is Ram Protap 
who had business dealings Avith Kanai 
Lai and has depo-'^ed that he knoAA's 
the signature of Kanai Lai and that 
Exhi)>its 2 (T) and 2 {2) are not his 
signatures. In dealing Avith this evi¬ 
dence the learned Sessions Judge has 
only referred to that of Bholaram’s 
and has said to the Jury: “In any case 
I do not suppose that you will re¬ 
gard this part of the evidence as con¬ 
clusive." It has been argued before 
us that this means that both the learned 
Sessions Judge andlhe Jurj^ haA^e reject¬ 
ed the evidence entirely. This is cer¬ 
tainly not the correct inteipretation of 
the learned Sessions Judge's remarks 
giving them their ordinary meaning. 
We think, it AA'ould have been better 
if he had told the Jurj' that they should 
consider this evidence and attach such 
Aveight to it as they thought fit and 
not suggested to them that it was not 
of much importance. In our opinion 
it is of considerable importance, though 
AA;e agree to this extent with the Ses¬ 
sions Judge that a conviction of forgery 

could seldom be based solely on non¬ 
resemblance of handA\riting. But AA-lien 
this evidence is considered with the 
other evidence in the case it strongly 
supports the case for the prosecution. 
In connection with this evidence there 
is also the evidence to prove the only 
specimen of Kanai Lai’s handwriting 
which has been produced on eitlier 


INDIAN CASES. 


147 


Vol. 82] 

EMPEROR y. SAGARMAL. 

side, p]xhibit 15 (1). that is au entry 
in the Ichata produced by Ram Protap, 
and although on behalf of the defence 
it has been attacked as a spurious entry, 
we see no sulfieient ground for doubting 
its genuineness. Our attention has been 
drawn to certain facts which are said 
to be suspicious, such as the fact that 
Kanai Lai did not add his caste Agai- 
walla to his signature, that the inx of 
the entry of which the signature is part 
is diiferent to that of the entry of the 
account in the khata, that the stamp 
appears to have been regumnied and 
that other persons had signed acknow¬ 
ledgments in the kfiata by signing 
right across the page. In our opinion, 
none of these are sufficient reasons for 
rejecting this evidence, when there 
appears no other sufficient reason for 
doubting the genuineness of the account 
boox in which the entry is made. 
Explanations liave been given as regards 
the form of the signature and the diifer- 
ence of the iiiRs which to us appear 
satisfactory and the other objections 
seem to us trivial. We hold, tlierefore, 
that there is very strong evidence on 
the record that the signatures on this 
document are not those of Kanai Dal- 
As regards tlie cii'cunistances of 
case the docunaent in itself is one \\ hich 
it seems highly imporbable that Kanai 
Lai should have executed. We have 
never in our experience known a case 
of henami sale in which the benarmda7' 
was allowed to be in po.ssession oi 
the land to which he had no right 
for a period of 20 years. The pro¬ 
perty was of considerable value being 
situated in the town of Gauhati and 
no satisfactory reason has been 
why Kanai Lai should have been allowed 
the benefit of this land for 20 years. 
It is suggested that the consideration 
was that he was to improve the land 
and induct tenants. But this, having 
regard to the nature of the land, would 
not be a sufficient consideration for 
the benefit to be enjoyed. Further 
it was not proved that the accused 
at that time was in such pecuniary 
difficulty that it was necessary for 
him to resort to benami transac¬ 
tions. The facts show that Kapai Lai 


himself was in difficulties and this 
axes it extremely improable tli it the 
accused should have chosen him as hi.s 
bzmm'ular at taat time. It is furtiier 
urged oil behalf of the prosecution that 
had this document been genuine tiie 
accused could hav'e asserted his right 
to possession at the time of the transfer 
to JoyNarain. We think there is some 
force in the contention on behalf of the 
accused tnat if this document were 
genuine it is possible that the accused 
might have been a consenting party 
to the arrangement with Joy Narain 
and, therefore, took no action in tlie 
matter. But this does not remove the 
initial improbability that such a docu¬ 
ment would have been executed. An¬ 
other suspicious point is the conduct 
of the accused in allowing the second 
case instituted by Nagarmal to be 
decreed against him ex parte after he 
had taxen adjournments for the purpose 
of iiliug a written statement. Had lie 
really believed this document to be 
genuine, he would surely have defended 
that suit. 

We now come to the evidence as to 
the water-mark in the second page 
of the document. This sheet of paper 
is what is known as cartridge paper 
which is sold by Government to the 
public. There is evidence that the 
water-mark letters A, Z were not in 
existence at the time in 1905 when 
the document is alleged to have been 
executed. The case for the prosecution 
is that since 1907 secret marks have 
been introduced in the water-marks on 
this paper and they have been varied 
from time to time so that the officers 
of the Controller of Stationery can say 
from an examination of the document 
the period when the paper of the docu¬ 
ment was issued. It has been proved 
hy Mr. Coster, Deputy Controller of 
Stationery, that mark Z was first used in 
1920. Ill support of this statement also 
the letter of the Controller, dated 19th 
December,1919, tothe paper manufacturers 
directing the use of this letter on water¬ 
marked papers manufactured during the 

year 1920 has been proved. The evidence 
of Mr. Coster has been attacked on two 
grounds, firstly, on the ground that h^ 
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has made contradictc.ry statements, and 
secondly that a ,G:ood deal of his evidence 
is iiielcAantas he is not spenkinc fjom 
personal knowledge. We have l,(eji 
taken through the whole of Mr. Co'^tcr's 
evidence and we think tliat the altitude 
he adopted in the witness-l)ox was 
unfortunate. He seems at first to liave 
insisted on claiming privilege of not 
replying to questions and was not willing 
to give the assistance to the (V)urt vliich 
he should have done. Put his attitude 
u^scertninly not one which was unfavour¬ 
able to the defence and we can see nf>th- 
ing that would justify us in thinking 
that he was not telling the truth in the 
dehnite statement wliicJi he did make. 

Asregards^ the second ))oint it would 
appeal that it is difficult to }')ri?i**' Avithin 
the provisions of the Phddence* Act cer¬ 
tain portions of his evidence. But so far 
as the introduction of the letter Z from 
the commencement of 1920 is concerned 
the letter of the Controller to Avliich we 
have refen^d is sufficient to establish 
the fact Then Mr. Coster has definitely 

stated that secret marks were first intro¬ 
duced in 1907. That statement, he savs, 

pi*esumpti{)n from the letter, 
ii-xhibit 33, which was produced in 
original In that letter the Controller 
asked the manufacturers of the paper to 
make arrangement that each sheet of 
paper shall hear a secret mark that the 
mark for preference should be a letter and 

the letter should he changed at intervals 

fr. informed 

confidentially. It is urired that as tliis 

letter IS one accepting tender of the manu¬ 
facturers It does not necessarily follow 
that secret marks had not been in use 
beforehand. But the inference drawn by 
Mr. Coster is supported by other evidence 
on the record. The cartridge papers that 

and 1907 were proved Exhibits 18 and 
1/ and on thew no letter was found in 
water-marks. These were taken out at 
random fr^ a large number of records 
produced fi-om the Ses.sions Judge’s 
record room and it has not been shown 
that on any cartridge paper used before 

mark fu secret 

mark m the water-mark Avhereas in 

papers fil^d m 1908 a letter water-mark 
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aj)reais, it having been the letter B in 
that Aeai". It A\ciild have heen easy for 
tlie accu!-efl 1o have shoAvn tl at a letter- 

Uiajk if it J.acl been in exiirtciice pievicusly 

A\j s t( I e iound in f^en.e of theee docu- 
nicnt.'^. I ut 1,0 alien pt was made to do 
this. AA e hold on the evidence of Mr. 
Costei uhicJi is admissiljle tliat there can 
he no leasonahle doubt that the second 

Exhibit 2 was not in existence 

A\ e think the Jury Avere prol ably ron- 
lused and did notpiopeily appreciate the 
cumuJative effect of tlie diffeient classes 
or evidence. After taking their verdict 
tlie learned Sessions Judge asked them a 
rurther question as he intended to refer 
tins case. He asked tliem to give their 
reasons for their doubt and tlicir reply was: 

lo our mind the only part of the evidence 
that seems to hear on the question is the 
cucumstantial part of it and that does 
not seem conclusive." It AA'ould appear, 
thei efore, that the Jury entirelv overlooked 
the direct evidence to Avhicli Ave have 
a 1 re a d y i*ef erre d. 

On behalf of the accused considerable 
reliance Avas placed on the fact that the 
endorsement on the back of the stamp 
which c^mstitutes the first sheet of 

that the stamp was 
-f 1 1 Lai. It seems verA’’ doubt- 

fi ^Oicther this entry is any evidence 
lat fact. But it is unnecessary to 
iscuss this point as it appears at the 
trial not to have been disputed that this 
stamp may have been actuallv sold to 
Lanai Lai. W hat is pointed out by the 
piosecution is that the stamp of five 
lupees IS not the proper stamp for the 
ek7‘ar7ia77m written on it. It is further 
tiggested that such a stamp might have 

Kanai lial’s papers unused 
? accused had access to those 
p pers. J his appears to have been so 
cA iiig iegard to the contention that the 
accused Avas a party to the arrangement 
viui Joy Larain and there is direct 

accused’s brother 
_b" took some interest in the Avidow’s 

tliink that it is extremely* 
that this stamp was found by 
Enr) the finding of this stamp 

I’no- to him the idea of forg¬ 

ing this document. 
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It is further contended that thefre is no 
Evidence that the accused used the doctl- 
nient knowing it to be forged. It was not 
td be eixp/^cted that the prosecution should 
give direct eviddilCfe on this point. But it is 
impossible to conceive that the accused 
could have received this document 
Acknowledging a henami transaction in 
nis fAVour believing it to be genuine if 
in fact there nevdi' Itdci been such a 
henavii transaction. It is also cOrttended 
that if we hold that the accused used the 
document we should hold that he is liable 
for the offence punishable under section 
471 read with section 465 and not for an 
offence punishable under section 471 read 
with section 467. It is said that he did not 
ilAA thd docunlerits relying on it as a valu- 
Able seciirity. Whether he did so or not 

the nature of the offencedoesnotdepend on 
the use to which the document was put. 
If it was used fraudulently or dishonest- 
.ly and if it purported to be a valuable 
security the punishment provided by 
section 467 and not that provided by 
section 465 would be that to which 
the accused would be liable under 

Section 471. 

It is further contended that having 
regard to the unanimous verdict of the 
Jury and to the fact that we have held 
that there has been some mis-direction 
by the learned Sessions Judg3> we should 
put ourselves ia the place of the 
and find as to what their verdict woulrl 

have been if they had been rightly 
directed. This argument is based on a 
mis-conception of the provisions of 
section 307, Criminal Procedure Code. 
That section requires us to give due 
weight to the opinion of the sessions 
Judge and of the Jury after considering 
the entire evidence and then to acquit oi 
convict the accused. It does not requnc 
us to attempt to reconstruct the verdict 

of the Jury. In giving due weight to the 
opinion of the Jury we should always 
hesitate to reverse a unanimous verdict 
unless we hold it to be unreasonable. In 
the present case we hold that that verdict 
having regard to the cumulative effect 
of the evidence is not a reasonable one 
and that . there cannot be any doubt as 
to >the accused’s guilt. 

W© accordingly accept this reference. 


The accused Sagarmal is acquitted of the 
first charge that of having committed 
the olfence of forging the ekraynnivia^ 
Exhibit 2, punishable under section 
467, Indian Penal Code. We convict him 
of the offence of fraudulently and 
dishonestly using as genuine the 
ekmruama. Exhibit 2, knowing or having 
reason to believe it to be a forged docu¬ 
ment, and under section 471 read with 
section 467, Indian Penal Code, we 
sentence him to four years’ rigorous 
imprisonment. 

The accused must surrender to his bail 
and serve out this sentence. 

K. s. D. Reference accepted. 


MADRAS HIGH COURT. 

Criminal Revision No. 900 of 1923. 
(Criminal Revision Petition No. 719 

OF 1923.) 

April 15, 1924. 

Present: —Mr. Justice Spencer. 

In re NARAYANA and others— 
Accused—Petitioners. 

Penal Code (.4c( XLV of 1S60), s. 445 —House 
tresoass—Criminal intent —Bona tides. 

The ofrance of house trespass is not complete 
unless thftfj is an intent to commit an offence or 
to intimidate, insult or annoy some one in pos¬ 
session of property. It, is not enoue:h that the 
accused should know that his act is likely to have 
such an effect, [p. 150, col. 2.] 

When the action of an accused is open to two 
constructions, one criminal and the other honest, 
the Court should not assume that it was criminal. 
Lp. 150. col. 2; p. 151, col. 1.] 

On informition that the complainant had a 
pot of toddy in his house in excess of the 
quantity which one individual may possess witli- 
out license, the accused, a village taliari, went 
inside the house, brought out the pot and placed 
it on the verandah and remained guarding it, 
till the Police, to whom he sent a message about 
the commission of the offence, arrived. On revi¬ 
sion against conviction for house trespass : 

Held, that although the accused as a taliari 
had no authority to seize and detain liquor which 
he believed was liable to confiscation under the 
Abkari Act, his conduct in entering the house was 
bona fide and without any criminal intent, and his 
conviction could not stand. Q). 150, col. l.J 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
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praying the High Court to revise the 
judgment of the Court of the Sub-Divi¬ 
sional Magistrate, Kurnool, in Criminal 
Appeal \o. 2/ of 1923. preferred agaimst 
the judgment of the Court of the' Sta- 

a c! xo. 

Mr. S. Verikntn.-oi Tyenunr, for the Pc- 
titioner. 

The Public Prosecutor, for the Crown. 

ORDER. The facts of this case are 
not disputed. They are that a pot of 

t^oddy in e.xcess of the quantitv which 

one individual may po.ssess without 
heense was brought by a ii-oman nam^d 

St^KTatV”-^ f complain¬ 

ant K. Lakshmiah. The three petitioners 

and one man who has been dischar"ed 

came to the complainant’s house. The hist 

petitioner who, according to the Revenue 

Inspector, was an acting tubuW went 

and' Dlaced '’i’«i'glit out the pot 

thiie^ nctp;.. ‘® verandah, and all 

untlf tpi P r®'® ^^niained guarding it 
mtil the lolice, to whom thev sent a 

message about the commission of an 
Abkari offence, arrived. When the Sub- 
Inspector of the Police arrived, he com¬ 
pletely turned the tables on the petition- 

f-- house trel 

pa.ss. The\ were convicted, and when 

Ma-isS fheir^” ‘^'®i visional 

.via^ictrate their appeal was dismissed 

Xow a pnvate individual has no autho 

rity to .seize and detain liq.u.rwhL 1 '' 

Only “b”",''', o!T 

Revenue, Police and Abkari Dep^rtme^t 
1% sol^ 

peti^io^^^-t^^^ 

absenttahan or that the third petitioner’s 
appointment as taliari had leased 
days before the case. Even if they ] 
been peimanent taliaris of the vilh 
they wouhl have had no legal ritrht 

donl^^^ • hrst petitioner is said to h 
done, gone inside a private ho 

permission of its owner i 
fetched out a pot of toddy. 

th? Abkar/r^^® offence un 

me ADKari Law was apparently coma 



ted by the complainant, (2) that the peti- 
tioners niay have thought tliat it Mas 
a tf/hftri s duty to stop illicit transport 
and (lossession of liquor and (3) that they 
sat and watched the pot till the Police 
came, throw a flood of light on the 
question whether they acted M’ith hona 
iides or with a criminal intention. 

According to the deci.sion of the 
majority of the Full Bench in V^illappa 
y. Rhecina Roiv {\) the oflence of tresj ass 
IS not complete unless there is an intent 
to commit an offence or to intimidate, 
insult or annoy some one in possession 
of property. Jt is not enough that the 
accused should knov' that his act is 
likely to have such an effect, The cem- 
plainant dej^osed that tlie petitioneis in¬ 
tended to annoy him because he was a 
witness in a case against one Naiasim- 
hayya who according to him is their 
mend, but he contradicted himself tn 
the pciint whether he had already deposed 
against Xaiasimhayya or whether he 
M’as about to do so. His staleneit that 
the accused announced that they had 
taken llie t(?ddy I ecause he had gi\en 
evidence against Hanumayya. is iinjic- 
bable and is not corroborated ty the 
woman w ho brought the toddy, or by the 

s son, Avhose version is that 
the accused offered to return the pot of 
toddy if Complainant did not gi^ e evi¬ 
dence against Narasimhavva. The cem- 
plainants staten.ent fE.^hibit HI) Hat 
the petitioners ohjecled to the pot lieirg 
taken aw'ay till tl, e toddy v as measiii ed 
shows that tl eirieal object was losee 
that the Abkari offence which thev had 
detected was not huslied up. 

The iStationary Sub-Magistrate has not 
recorded a finding as to the intention of 
trie accused. The Sub-Divisional Magis¬ 
trate observed that there w’as no necessity 
for the accused to stop at thecomplainant’s 
iiouse wi^h the toddj’ till the Police caire 
If it were not to annoy him. I entirely 
disagree. 1 think their remaining there 
indicated their good faith. AVhen the 
aelioii of the accused "was open to two 
constructions, one criminal and the other 
nonest, I think that the Appellate Court 

(1) 43 Ind. Cas. 578; 41 M. 156; G L. W. 794; 33 
CP (19t8)M. W. N. 81; 19 Cr. L,. J. 162 
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should not have assumed that it was 
criminal. 

I. therefore, set aside the convictions 
and direct the fines imposed on the accus¬ 
ed to be refunded. 

V. K. V, Convictio7i set aside. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Application No. 14 

OF 1924. 

February 18, 1924. 

Present : —Mr. Kennedy, A. J. C., and 
Mr. Rupchand Bilaram. A. J. C. 
TILLIBAI— Accused—Petition er 

x'ersus 

EMPEROR— Opposite Party. 

Evidence Act (I of 187i), s. So—Excise Oncers, 

whether Police Officers. . , . .i. 

Excise Officers are not Police Officers within the 

scope of se(‘tion 25 of the Evidence Act. 

Ah Foong v. Emperor, 48 Ind. Cas. 504; 46 O. 411 
at p. 419; 22 C. W. N. 834; 28 C. L. J. lOo; 20 Cr. 
L. J. 24, followed. 

Application to revise the order ol the 
First Class Magistrate, Guni, dated the 
14th November, 1923. 

Mr. Phawevdas Rahoomnly for the 

JV.ccus@d« 

Mr! T. G. Elphinstony Public Prosecutor, 
for the Crown. 


JUDGMENT.— This is a revisional 
application and all that we have to see 
is whether on the facts found by tno 
learned Magistrate the conviction is 

proper. , 

The facts found by the learned Magis¬ 
trate are that there was found in the 
open compound of accused Tillibai a large 

jar containing excisable articles. Accused 

does not seem to have denied that they 
were excisable articles, therefore, any 
technical deficiency of proof that they 
were excisable article is not of very much 
importance. 

Now there is a presumption that a 
person who is found in possession of 
excisable articles is so in possession in 
circumstances in which it is possible to 
convict him under section 43 (1) (a). The 
consequence, therefore, is that the ques- 
tio?i as to lyhether the accused was 


actually in possession of the jar was a 
vital element in the case. The learned 
Magistrate relied especiallj’^ on the conduct 
of the accused wlien the .search began. 
So fill'as this question we have nothing 
to say e.vcept that the conduct of the 
accused is certainly consistent with her 
being in possession of this pot. Further 
he relied upon the statement made to 
the Investisrating Officer and Mashirs at 
the time when the search was made, iii 
consequence of which search this property 
was found. Now. it appears certain that 
if the investigating persons had been 
Police Officers, that evidence would not 
have been admissible under section 25 of 
the Indian Evidence Act. But it appears 
that the Investgating Officers were as a 
matter of fact, the Abkri Inspector and 
peon and the Mashirs and notliing has 
been pointed out which extends the 
operation of section 25 to an Abkari 
Inspector and Abkari peons. On the 
contrary there is a case in Ah 
V Etnppi'or (1), see remarks at page 419, 
■which is authority for the proposition that 
Abkari peons and officers are not to be 
considered as Police Officers for the 
purpo.ses of section 25 of the Evidence 
Act. There is also nothing to show 
that any undue pressure was pnt upon 
the woman and in that case, the learned 
Magistrate was quite right in taking iiUo 
consideration the statement made by 
this woman Tillibai at the time whem 
the goods were found in her courtyam. 
And if that, statement be believed she 
claimed ownership though of course in¬ 
nocent on-wership over the contents of 
the jar. She does not demonstrate that 
the ownership was innocent. Thus we 
cannot say that there was no legal 
evidence sufficient on wffiich to basehncl- 
ing that Tillibai w'as in criminal posses¬ 
sion of excisable articles and consequent¬ 
ly w^e must hold for the purposes of this 
application that the lenmed Magistrate 

in fin diner tlitit slift nsd 
committed the offence under section 43 
(1) (a) of the Bombay Abkari Act, 1878. 

We, therefore, reject this application, 
p b] a Application rejected. 

m 48 Ind. Cas. 504; 46 O. 411 at p. 419; 22 C. W. 
N. 834; 28 C. E. J- 105; 20 Cr. L . J. 24. __ 
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FMPEROR V. XAIPAL. 

OUDH JUDICIAL COMMIS 
SIGNER’S COURT. 

Criminal EEFEiiExcE Xo. 13 ov 19:21. 

May 13. 1924. 

Preseyit: —!Mr. Wazir Hasan, J. (\ 
EMPEROR— Complainant 


DARYal.-U, V. EMPEROk'- 

DisS’ ATto him. 

be . that if he desires to take 

anv fu. ^ proce edings against hv'aipal 
he'mayau ^'ic'ooniing to la-w. 

G. iL Ct'^nviction' aside. 


vcrsvs 

X AIP. V L —A cc USED. 

Criminal Procedure Code \Ac* T of ISffS), 10], 
Jit 0 -Magistrate instituting proceedings — Aurisdic- 
tinn to trif case —0/nfsv^jtin to inform accused of 
pririlege of transfer. 

here a Ala^i.strate instituting prooeedinps 
under section 470. ('riininal Procedure Code, takes 
oogTiiaancc of the offence liiinsclf without inform¬ 
ing the accused undcu* section 101 of the Code 
that he is entitled to luivc his case tried l)v 
another Court, the omission is more than a mere 
irregularity and vitiates the whole trial 

.-ob. - A. L. J. / lo; '2 Cr. L. J, 800, relied upon. 

Case reporter! by the Sessions Jud^e, 
ryzahad, under section 438 of the Crimi¬ 
nal Procedure Code. 

ORDER, -This is a Reference under 
section 438 of the Code of Criminal 
Procedure by the Sessions Jnd.ge of 
Fyzabad.^ Xnipal was convicted under 
^ction 171 (/) of the Indian Elections 

Inquiries Act (XXXTX of 
1920) and sentenced to pay a fine of Rs. 35 

oi in default to undergo one month’s 
rigorous imprisonment. 

The learned .Judge is of opinion tliat 

the trial of Xaipal and consequently his 
convi^ion by tlie Joint Magistrate, Mr. 
A. J. Hopkinson, was illegal for the reason 
that tlie Magistrate had liimself institut¬ 
ed the criminal proceedinirs against 
Aaipul under section 476 of the Code of 

nminal Procedure and, therefore, heivas 
debarred from trying tlie accused under 
section 191 of the same Code unless and 
until he had informed the accused before 
taking any evidence that he was entitled 
to have his case tried by another Court, 
-ft IS admitted that no such information 
Avas given to Xaipal. According to the 
decision in the case of Emperor v. Chhedi 
(1) this omission is more than an irregul¬ 
arity and vitiates the whole trial. 

I, therefore, accept the recommenda¬ 
tion of the learned Judge, set aside the 
conviction of Xaipal and direct that the 

S cr. u t m:- 2 A-J- -‘•5; 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeals Nos. 194 & 198 cm l923- 

December 11, 1923. 

Py'esent: —Mr. Kennedy, A. J. 0^.' 

DARYALAL and another— Accusttfr*--- ■' 

Appellants 

EMPEROR— Respondent. 

Criminal Procedure Code (Ac? V of 1S98), s. S62,.'. 
applicahility of — Court, ^ohat must consider. 

before applying section 562 of the Criminal 
Procedure Code, the Court must consider whe¬ 
ther there is a gcod ease for its application or 
not. and must guard against two things, viz. :— 
one, danger to the public and the other, danger 
to the accused himself, which may result from 
the applicability of the section, [p. 153, col. 1.] 

Where a juvenile offender has shown crimir- 
nality rather than mere thoughtIesaiesS‘ ar 

general character of ci'aft and deceit, section'562i 
of the Criminal Procedure Code should not he^ 
applied, [p. 153, col. 2.] 

Ai)peal against the judgment o*&'the • 
City Magistrate, Karachi, dated the 29tli’ 
October, 1923. 

Mr. Motiirnn Idaiimal, for tlie: 
Appellants. 

Mr. Pa?'fa6rai D. Pumvani., 2nd Assist¬ 
ant Public Prosecutor, for the Crown. 

ORDER. —In this case one Dhanbai, 
widow of Khimji, was in possession of 
considerable property which she kept in 
a safe which was originally in her house. 
About three years ago she lost one set 
of keys of this safe. She, therefore, 
removed the safe to the shop of a friend 
which shop was generally occupied by 
the friend or his relation. Unfortunate¬ 
ly both the friend and the relation wep^ 
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DARYALAL tK EMPBEi!)! 

away for some days recx 'ntly and in that 
time the shop was bix^i ai open and the 
safe was unlocked and & weral thousand 
rupees worth of propert.T removed. 

A portion of this property ultimately 

traced to the house of Ga^ 9:aram where 
it was found concealed in bedding. 

Gangaram is the father of t\ appellant, 
Daryalal, who is a boy of ab^ >ut 17 years 
of age. Daryalal eventuall. v pleaded 
guilty ; he has not made a ver truthful 
statement but on his OAvn ad mission it 
appears that he under the in. iuence of 
the appellant No. 1 Khatoo, having 
accidentally come into posses ^lon of 
these keys stole this property fi fhe 

safe and concealed part of it the 

bedding. As regards the guilt of l 
lal, therefore, inasmuch as he has ple^'^ded 
guilty there can be no doubt, and his 
appeal is only as to the sentence. 

Before dealing with that question c'f 
sentence, I must dispose of the appeal ol 
Khatoo as it would certainly seem that 
the evidence against him is not suffi¬ 
cient. No part of the property was found 
with him and the direct evidence of his 
connection with the crime is only the 
evidence of his co-accused Daryalal. 
There is in fact no corroborative evidence 
and I do not think that the evidence of 
Daryalal in itself justifies the conviction 
of Khatoo. As far as Khatoo is concern¬ 
ed, his appeal must, therefore, be admit¬ 
ted and the conviction and sentence set 
aside and he must be acquitted and 
discharged. 

As regards the offence of Daraylal he 
has been sentenced to one year, and the 
sentence is to be served in Dharwar, and 
I am urged in appeal to apply the 
provisions of section 562. I daresay 
section 562 may be a very valuable section 
if properly applied ; and it may very 
aften happen that a juvenile offender 
who is sentenced to J ail for a short 
period of imprisonment for a trivial offence 
may be practically ruined for life, 
whereas he would be saved by the due 
application of section 562. But in passing 
a sentence at least two things are neces¬ 
sary, to guard against, viz.^ one danger to 
the public and the other danger to the 
accused himself. The public must not 
led to suppose that all juvenile offend¬ 


er 3 may commit any crimes that they 
li ke without any fear of punishenient 
j because that of course would be an 
J.ncentiveto criminal parents to initiate 
their children into a life of crime. And 
even cliildren themselves being immune 
from the fear of punishment might be 
tempted to go astray from the unpleasant 
paths of virtue into paths of crime. It is 
obvious, therefore, that before applying 
section 562 one must consider whetlier 
there is a good case for its application 
or not. In the present case there can be 
no doubt that the dictum of malitia 
supplet cetatem applies becuse the crime 
vcommitted by Daryalal is by no means 
n simple crime such as is committed 
by children out of mere thoughtlessness 
rather than criminality, but it shows a 
-singular combination of design and 
ingratitude, and a general character of 
<?raft and deceit, which in the case of an 
-adult would surely call fora very severe 
punishment, indeed. If an offence of 
this kind is not to be punished it is 
difficult to say how any juvenile offender 
could ever be punished for any offence 
^s liort of murder. That is as far as the 
pi iblic is concerned. As regards Darya- 
i'll himself, I am by no means certain 
th^a t his home influences are at all good. 
Hi.-B father Gangaram has apparentlyiDeen 
guil ty of doubtfu'I, if not criminal, 
behi^ viour in respect of property belong¬ 
ing U '> other members of tlie family ami 
on hh own admission Diayalal has*made 
a frien d of a recidivist convict in Khatoo 
who is under this order in appeal free 
to cor .sort Avith him. On the Avhole it 
looks very doubtful Avhether Daiyalal 
Avill be free from danger without being 
removed from the temptations of 
Karachi' for as long a period as possible. 

I, theref ore^ dismiss his appeal. 

p. 15. A, Appeal dismiiisefL 
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JAXKI V. SHEO NARAIN SIN’OH. 

OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

^IlSCELLAN'EOUS APPLICATION Xo. 1G6 

OF 1924 
April 3, 1924. 

Present:—'Sir. \Vazir Hasan. J.C. 
JANKI—Complainant—Applicant 

VC vsu s 

Thakur SHEO NARAIX SINGH 

AND OTHERS—At'CUSED—OPPOSITE PartV. 
Crirninal Procedure Cole lAcl V of y ^>0 

—Comdainaut or his Plea ler disnlloived "tn 
examine witnesses-Court examinin', witnesses if^ 
self-Fieasonable apirehemion- -Transfer of case. 

(jOJierally, it is not th? province of the Court 
to examine witnesses, and as a rule the C>urt 
should leave tlie witnesses to the Pleaders, to be 

dealt with as is provided for in s etioa Ids of th“ 

Evidence Act or lu section suh-section fd), 

of the Code of Criminal Procedure. 

Where a Magistrate does not permit the com¬ 
plainant or his Pleader to examine his witnesses 
but proceeds to examine them himself, the pro- 
ceduie adopted by him is one that is likelv to raise 
a reasonable apiirelieiision in the mind of the com¬ 
plainant that he will not obtain a fair trial in 
hisC mrt and constitutes a su.ficieat ground for 
transfer of the case to some other Court. 
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Application for transfer of a case from 
the Court of a Magistrate. 

Ml. IT. C. Dutf, for the Apj^licant 

JUDGMENT.- This is an apnli- 
cation under section 526 of the Code of 
Criminal Procedure askins? for the 
trpsfer of a criminal proceeding in¬ 
stituted by the aiiplicant against''four 
p?r.sons under sections 2!)5 and 3,‘5 of 
the Indian I ennl Code and section lOB 

C^nr^* H ’'"‘TMagistrate, in %vl,ose 
Court the complaint was filed, instituted 

pioceeuings under section 202 of the 

Code of (Timinal Procedure. For the 

purpo,ses of that section the case was 

in.stance on the 
5th February 1924. On that date the 

Ajipeared before the Sub- 
Hivisional Magistrate accompani 3 d by a 
legal practitioner. His witnesses, whom 
lie wanted to produce in support of tlie 

complaint, were not permitted to be 

examined by him or his Pleader Tlie 
Court took the witnesses into its own 
hands and proceeded with their ev^mi- 
nation. The case was again heard on 

the 4th March. 1924, and the procedure 


li^DlAN CASES. 

EMPEROR V MANU. 

in respect of examination of the com plain- 
ant s witjies.ses adopted on the preced¬ 
ing heanng was repeated on this date. 
Generallj- it is not the province of the 
bourt to examine witnesses and as a 
rule the Court should leave the wit¬ 
nesses to the Pleaders to be dealt with 
as is provided for in section 138 of the 
Indian Evidence Act. Section 495, sub¬ 
section (3), of the Code of Criminal Pro¬ 
cedure al.;,o tends in the same direction, 
the procedure adopted by the learned 
Magistiaie in thi.s ease, has given rise 
to a reasonable apiirehen.sion in the 
iniiK. o. the complainant, that he will 

not obtain a fair trial of his case in the 
onit in which it is now pending. 
Notice of this ajiplication was issued to 
tiie District Magistrate and to the Gov¬ 
ernment Pleader of this Court No 
appearance is made on their behalf 
at the hearing of this application. 

1. therefore, order that the case be 
tiansferred from the Court in which it 
IS now pending to some other Court 
‘ * '*•'? in Lucknow and competent to 

1.' It. The Di.sti-iet Magistrate will 
name tlie said Court. 

Applicutiov allowed. 


COMMIS- 
SIGNER’S COURT. 

C-UIMINAL Kepokt Xo. 7 of 1924 
February 18, 1924. 

PreseRL-—Mr. Kennedy, A. J. C., 
and Hupcliand Bilaram, A. J. C. 
EMPb^BOR—P rosecutor 

ATix-TY versus 

ISMAIL—Accused. 

7 wl- . Code {Act V of ISOS), ss, 113, 

2-^ o;^ences — Sureties, production 

siireiieF !' fresh conditions— Good iaith of 

suieUes- UruTt, jurisdiction of. 

P* Chapter VUI „f the Criminal 
fusD»e. punishment of a 

hirrf crim?s but tD prevent 

au Dt.nrt olTenc?s and to afford him 

col. 2?]^ reforming himself. [p. 155, 

‘Vagistrate has, while passing 
Code Criminal Procedure 

surpfLe as to the nature of 

sureties and the amount of their liability, he 
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cannot, when making the order absolute under 
section 118 of the Code, vary his previous order 
and impose fresh conditions, and he cannot 
reject as unlit sureties who comply with con¬ 
ditions originally laid down and are not person¬ 
ally unfit. 

Muhammad Ibrahim v. Emperor, 27 Ind. Cas. 
US; 8 S. 1 a. R. 173; 16 Or. L. J. 100, relied 
upon. 

Sureties an; not unfit because it is alleged 
that the suspect cannot be controlled by them, 
nor can it be made a condition precedent for 
acceptance of sureties that they should show 
their good faith and infiuence over the suspect, 
t.g.y by pi'oducing his father who is absconding, 
[p. 155, col. 1.] 

Report under section 438, Criminal Pro¬ 
cedure Code, by the Sessions Judge, 
Hyderabad (Sind), dated the 7th January, 
1923, against the order of tlie District 
Magistrate, Hyderabad, coniirniing the 
order of the Sub-Divisional Magistrate, 
Tan do. 

Mr. T. G. Eljjhinston, Public Prosecutor, 
for the Crown. 

JUDGMENT.— In this case the 

Sub-Divisional Magistrate, Tando, rejected 
the sureties tendered by the suspect Manu, 
firstly, on the ground that the suspect 
was a notorious thief and the control of 
the sureties over him will, therefore, not 
likely be effective or give protection to 
the public, and secondly, that the father 
of Manu Avho was one of the leaders of 
the gang had absconded and unless the 
sureties showed their good faith and the 
influence they could exert by producing 
the fathei’, he declined to release the son 
and allow him to remain under their con¬ 
trol. In apjjeal the second ground found 
favour with the District Magistnite, 
Hyderabad, and he confirmed the action 
of the Sub-Divisional Magistrate. This 
matter has come before us on a reference 
made by the Sessions Judge of Hyder¬ 
abad. 

In the order issued by the Sub-Divi¬ 
sional Magistrate under section 112 of the 
Criminal Procedure Code, which was 
subsequently made absolute the suspect 
was required to find two sureties in the 
sum of Rs. 500 each, the sureties to be 
men of position and respectability, 
living in the neighbourhood and belong¬ 
ing to the land holding class. It is 
admitted that the sureties offered by 
the suspect comply with this somewhat 


high standard imposed by the leamed 
Sub-Divisional Magistrate. 

In the case of Maliammad Ibrahim v. 
Emperor (1) it was pointed out by this 
Court that if the sureties offered come 
fairly M’ithin the terms of the order 
under section 112 thev can only be 
rejected on this ground that they 
are personally unfit, and that it is 
obviously unfair to a suspect to call 
on him to produce sureties of a 
certain class and standard and then 
to reject the persons offered on certain 
arbitrary grounds. It is not alleged 
that the sureties offered in this case are 
badmashes themselves or are personally 
unlit to be accepted as such. Nor is 
there any allegation that they have 
been terrorized by the suspect and are 
offering themselves as sureties under 
threats of coercion. It has been often 
laid down and it seems desirable to 
repeat once again, that the primary 
object of Chapter VJII of the Criminal 
Procedure Code is not the punishment 
of a suspect for past unproved crimes 
but to prevent him from committing 
offences and to afford him an oppor¬ 
tunity of reforming Jiimself. Section 112 
requires the Magistrate to impose reason¬ 
able conditions as to the nature of the 
sureties and the amount of their liabi¬ 
lity. Section 118 bars the right of 
the Magistrate to impose fresh condi 
tions at the time of making his order 
absolute. Ipso facto it follows that it 
is not open' to the Magistrate to reject 
sureties as unfit because they do not 
comply with certain arbitrary conditions 
which were not included in the order 
under section 112. A somewhat high 
standard was fixed in this case by the 
learned Magistrate on account of the 
notorious character of the suspect. It 
is not open to him to say arbitrarily 
that though the sureties answer the 
conditions imposed hy him, they are 
unfit as the suspect cannot be control¬ 
led by them. This is tantamount to 
saying that as the suspect is a notorious 
scoundrel, he must be consigned to Jail 
and denied the opportunity of re¬ 
forming. 

(1) 27 Ind. Cas 148; 8 S L R. 17,3; 16 Cr. L J 
100 . 
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Thp s6coiid g^roiiiicl is iiiort; urbitrcirv 
tlicin. tli 0 first. Ill it condi¬ 

tion precedent to liie ac;.vptin-- of the 
sureties thut tliey siiuuld show tiieir 
good faitii and inriiience over the susjtect 
by poducing his hoary headed fatlier who 
■was absconding, is again tantamount to 
punishing the son for the sins of his 
father and to introducing in ('’riminal 
1 loceduie Code sut)j)limcntar\' provisions 
for securing the apprehension of abscond¬ 
ing offendei-s. 

\Ve are of the opinion tliat the learned 

bub-Divisional Magistrate has failed to 

exeicise the di.scretioiiary jjower v'estefl 
in him in a inoper and reasonable 
manner and we aecu'.rdini>lv mike this 
Knle ahsoliite and .set aside his order 
rejecting the sureties and order that the 
said sureties be accepted. 

Hide nifidc (dtso/utc 


^atna high cogrt. 

l^EATH Reference Xo. 6 of iy:>3 

WITH 

C riminal Appeal Xo. 20 of 1023 

ANU 

IJeath Reference Xo. 7 of 1'!2; 

WITH 

vyHIA{IX.4L \pPK W ;i: \^ri ' 01 -V 

.it-PhAL^ Ao.>. 21 and 22 OF 19*53 

March 12, 1923. 

1 '•«.V('/yt;-Jn.stice «ir B. K. .Mulllek, Kt 

Iv w*’ Adami. 

Dr.ith Rei-ekrnce Xo, 6 of 1923 

WITH 

EALJ1.SI.\GH .\md others— AfccsED 

—Appellants 

ver.sus 

In Death Refere.nce Xo. 7 of 19-:>3 

-NARE^HI SIXGH andothers-Accused 

—Appellants 

Penal —RESPONDENT 

-Murder-Right of Uvau Tfi^7e "'veot 
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T’ -'® belonging to the party 

of tl.e complainant trcsp.assed hi to a maize tied 
l.elonguio to Ihe party of tlie accused Ths 

a^.TlvXn 'm "T'*’*'-*?'! the cat'tfe 

, (line tliem towards the badld 

poun.l, M liereupon the inembei^ Of the opposite 
party, armed w,t|, lathi:., etc set unon tliLCnd 

::ri::'r' «Tere 

seiio.i:, hoht which resulted in the death of 

pi:r „Ttiei:rb^‘‘- Theiigirtook 

^r^used 'belonging to the party of (he 

to Vhln amounted 

entered'“uu the party of the complainant 

tile ■icrn^iw -o to the party of 

assault ('ommitting an 

livsir s^ *be> were guilty of the otlence of criminal 

•leciLtu yitji the members of the partv of thS 
u..ea had the right to eject them hr 9ubti 

t'Lce as was necessary { [iOirf.] 

tlwt thei^ Vnt^ irdthing wrong on the part of 

^ ill awaitingthe coming 

-11 antagonists anrl in maintaining their 
possession of Lhe which thev had lawfully 

[p. 161, col. 2.] ^ 

D) that it was not the diitv of the party of the 

accused to release the cattle and complain to the 
authorities. 

Where pos.session is undisputed or where therfl 

J? the authorities, 

la ho obligation upon a person entitled to 
exercise tiie right of private defence and to 
aerend Ins i^crson or liis proi-crty, to retire from 
le held merely because iiis assailant threatens 
him with violence, [p. 161. col. 2.) 

lo U-'*" 7 L\ h. J. 359; 

r ■ '' . ‘ - 3 -56; 3 M. L. T. 385, 

diPlin^uishcd. 

A man acting under an appreliensioii of death 
cannot be expended to judge too nicely the force 
of lusowii blow. He is not liound to modulate 
his defence step by step according to the attack, 

before there is reason to believe that the attack 

IS over: he is not obliged to retreat but nin.v 

pursue his adversary till he finds himself out of 
danger, and if in a contliet between them, he 

happens to kill, sndi killing is unjusliliablc. 
ip. 162. col. 2.J ° '* 

R the members of an assembly’ act with the 
common object of exceeding the right of private 
^hyn they are not only all generally 
ffuilty of rioting but also of the particMilar offence 
constituted by such excess of user, [ibid.] 

An assault is a crime except under certain 
special circumstances. But in one sense criminal 
force is a CjntinvAng wrong and tliere is a limit 
the plea uf jusliiicaiion ceases to operate 
and the liability to puni.-hment revives; if one 
member in pro.secutioii of the common object of 
an as^^mbl.v exceeds that limit eveiy other mem¬ 
ber shares with him the guilt of his act. LP- 
col. 2; p. 163, col. l.J . Lv 
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LALJI SINGH l\ EMPEROR. 

Death reference with criminal appeal 
from a decision of the Sessions J udge, 
Saran, dated the 3rd February, 1923. 

Cr. a. No. 20 OF 1923. 

Messrs. Hasan Imam, Naimatnllah, 
and Jafar Imayri, for the Appellants. 

The Government Advocate and Assist¬ 
ant Government Advocate, for the Crown, 

Cr. a. Nos. 21 and 22 of 1923. 
Messrs. Manuk, G. C. Pal, H. P, 
Sinha and Nageshwar Prasad, for the 
Appellants, 

The Government Advocate and Assist¬ 
ant Government Advocate, for the Crown, 

JUDGMENT. 

Death Reference No. 0 of 1923 

WITH 

Cr. a. No. 20 of 1923. 
Mullick, J. —About 8 a. m. on the 
llthAugust, 1922, a serious fight took place 
between the inhabitants of Mauza Gopal- 
pur on the one hand and Mauzas Chain- 
purwa and Naraon on the other resulting 
in the death of five men, naniel}’, Doman 
Ahir, Mahabir Ahir, Sheogulam Ahir, 
Jangi Ahir and Bhirgu Mahto on the 
Gopalpur side and three men, namely, 
Deonandan Singh, Kamla Singh and 
Deepan Singh on the other side. Among 
the wounded were also Mukhram Singh, 
Kamla Singh, Prem Narain Singh, 
Pokhan Ahir and Ambica Ahir on the 
’Gopalpur side and Narayan Singh and 
■Sheobaran Singh on the Ghainpurwa 
^nd Naraon side. 

Gopalpur, Chainpurvva and Naraon are 
all villages within the jurisdiction of 
Police Station Garka, which is six miles 
from Gopalpur, but instead of going to 
their own Police Station Mukhram Singh 
of Gopalpur and Ram Andeshi Singh of 
Ghainpurwa went by train to Chapra 
and appeared at the Police Station there 
at 1-15 p.M. and lodged First Informations 
giving their respective versions of the 

occurrence. 

Mukhram Singh’s information was to 
the effect that nine buffaloes and cows 
belonging to Birchi Singh of Ghain¬ 
purwa and Lalji Singh of Naraon had 
trespassed into his maize and raher field 
and that i while he accompanied by his 


co-villagers, Bhirgu Mahto, Prem Singli 
and Nursing was driving them towards 
the ])ound at Santa, 60 to 70 men of the 
opposite party armed witli lathis, spears, 
garasas and pherasas, set upon them and 
rescued the cattle, and in the course of 
the attack caused injuries to the persons 
mentioned above. 

Ram Andeshi Singh’s account was tliat 
owing to long standing enmity some 
Ahirs of Gopal|nir Avere cutting Deonan¬ 
dan Singh’s paddy, that Deonandan 
Singh and his son Kamla succeeded in 
catching an Ahir named Binda, that 
thereupon 100 to 150 men from Gopal¬ 
pur came up and attacked Deonandan 
and Kamla, wlio Avere re-inforced by a 
number of ('hainjmrwa and Naraon men 
and that a fight resulted in the course of 
Avluch Deonandan and others of his side 

received serious injuries and Binda Avas 
rescuetl. Deonandan's paddy field in 
question is aljout 300 steps from the 
Local Board Road to Santa Aviiich runs 
north and soutli and separates Naraon 
from Gopalpur. Muldiram's maize field 
is a little to the south of the road; to the 
Avest of it is the i)addy field of one 
Ghamru and to tlie W'est of it again is the 
orchard of Mukha Singii; north of this 
orchard are the fields of Jangi Ahir, 
Ghirkut Ahir and Pokhan Ahir. 

The Police on arrival in the village on 
the night of the lltli August found 
copious marks of blood in the orchard 
and in the parti fields of Ghirkut and 
Pokhan. It AA^as conclusively proved at 
the trial tliat the fighting took place in 
these fields and that the casualties occurr¬ 
ed there. On the other side of the road 
in the field of one Rambhajan the Police 
found marks of the trampling of many 
feet and north-Avest of this field is the 
orchard of Pertap Singh, AA'here, accord¬ 
ing to the Gopalpur men, their assail¬ 
ants halted after the fight. 

On the Gopalpur side Doman, Mahabir 
and Sheogulam are alleged to have died 
on the spot Avhere they fell. As for 
Bhirgu and Jangi they Avere taken by 
train to Ghapra by Mukhram and some 
others and their dying declarations Avere 
recorded in hospital at 2-25 and 2-40 p m 
respectively and they died there later in 
the day. 
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By the same train went Ram AnrleMii 

with Deonandan’s body and witii Kamla 

and Sheobardii, two of the injured men. 

Kamla sdyin" declaration was recorded 

in Chapra liospital at 2-35 p. m. and lie 

a so died a few hours later. Slieobaraii 

also made a dying deelarafion but he 

recoveied and is one of the Chainpurwa 
accused. 

It appears that the train got into 
Chapra some time between 11 and 12 and 
that Mukhram went straightway to two 
iUukhtar.-,\ named Sukhdeo Narain and 
Kam Lai. The former prepared a draft 
cornplaint which the latter coiiied out 
and presented before the Depute Ma^-is- 
trate of Chapra. The other 'side did 
not hie any complaint, but both partie.s 
appeared at 1-15 p..m. at the Police Station 
and lodged formal First Informations. 
Maulvi Zahiruddin, the Sub-Inspector of 
Carkha who happened to be at that time 
at the C hapra Police Station on some busi¬ 
ness, recorded the statement of Mukhram 
Singh while the Sub-Inspector of Chapra 
recorded the statement of Ram Andeshi 
and a number of accused on either side 
tvere arrested by the Police imrnediatelv 
after these First Informations were re¬ 
corded. 

After recording the First Information, 

appears to have gone by motor 
car to Santa and to have found” at the 
Railway Station the dead body of Deepan 
Singh one of the Chainpurwa men which 
the t hampunva men were just taking to 
Chapia. From the Railway Station he 
t\ent b} boat to Gopalpur and found 
every house in the village deserted bv 

he male occupants with the exception of 
the chaukidavs. 

The result of tlie Police investigation 
was that the Sub-Inspector found that 
Mukhram Singh's information was sub- 
stantially true and on the 6th September 
1922, he sent up for trial 22 men from 
Uhainpurwa and Naraon for offences 
under sections 147, 148 and 302 read with 
149, ludi^ Penal Code, but his superior 
officers being of opinion that the 
accused m the counter-case should also 
be sent up for trial he on the 18th 
October, sent up 19 of the Gopalnur nien 

for trial for similar offences. 


The Sessions Judge began the trial of 
the former case on the 3rd January, 1923, 
and concluded the liearing on the 16t.h 
January. He began the othercase on the 
Idid January and concluded the hearing 
on tlie 31st January. On the 3rd Febru¬ 
ary, 1923, he delivered judgment in both 
cases. Out of the 20 men on the Chain¬ 
purwa and Naraon side, who were com¬ 
mitted for trial, the Sessions Judge ac- 
ejuitted five and sentenced the remainder 
under section 302 read with section 149, 
Indian Penal Code as follows: Narayan 
Singh and Lalji Singh to death; and Ram 
Andeshi Singh, Birchi Singh, Ranibaran 
Singh, Suraj Singh, Sheobaran Singh, 
Hapri Singh, Sheonandan Singh, Khuba 
Ahir, Xaresh Singh, Sahdeo Singh, 
Chanderdeo Tewari and Jwala Singh to 
transportation for life. Out of the 18 
men in the counter-case the leaimed Judge 
acquitted nine and sentenced the re¬ 
mainder under section 302 read withsec- 
tion 149, Indian Penal Code, as follows ; 
Nareshi Singh to death, and Kamla Singh 
and Mukhram Singh, Narsingh Singh, 
Prem Narain Singh, Subhag Singh, 
Pokhan Ahir, Ambika Ahir and Jamuna 
Singh to transportation for life. 

The accused in the former case have 

preferred Appeal No. 20 ( Death Refei ence 

No. 6) and tliose in the latter have pre¬ 
ferred Appeals Nos. 21 and 22 of 1923 
(Death Reference No. 7 of 1923). 

Before proceeding to deal with each 
appeal separately, it is necessary to 
obseiwe that neither the Public Pro¬ 
secutor nor the learned Judge nor in one 
case the Assessors seem to have believed 
the ie.s])ective accounts of either party 

regarding the origin of the fight. The 

Police were inclined to believe the 
chenii (grazing) story but in the 

Sessions Court the Public Prosecutor 

have boldly told the Court 
that he would not support either that 
story or the paddy cutting story and he 

fk ^ theory, namely, 

that both sides by agreement had fought 

a pitched battle. The learned Judge has 

accepted that view with the result that 

a situation of some difficulty has arisen 
before us. 

XT® against the Chainpurwa 

ana Naraon men, the accused cro34 
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examined the prosecution witnesses in 
order to show that their story as to the 
grazing and the capture of cattle was 
false, but they aid not call any evidence 
to show that their own account as to the 
paddy cutting was true. Some of them, 
however, went to considerable trouble to 
call evidence to prove alibis. 

In the counter-case, the Gopalpur men 
took the same course and one of the 
Assessors Avas inclined to believe the 
story of paddy cutting set up by Ram 
Andeshi. 

Before us the learned Counsel for the 
appellants in both appeals have had a 
somewhat easy task in overthrowing the 
finding of the learned Judge that there 
was a premeditated and preconcerted 
fight, for the simple reason that tiiere is 
no evidence whatsoever upon which such 
a finding can be based. The learned 
Judge in the case against the Chainpurwa 
men relies on the evidence of prosecution 
witness Sukan Ahir, but that evidence, 
in my opinion, proves very little. It 
merely shows that the tAvo sides Avere at 
enmity AAuth each other and that a fight 
did take place. It altogether fails to 
show how the fight originated and it can¬ 
not w’arrant the inference that the 

1 

parties turned out by agreement to 
have a fight merely for the sake of fight¬ 
ing. 

Mr. Hasan Imam on behalf of the 
ChainpurAva and Naraon men and Mr. 
Manuk on behalf of the Gopalpur men, 
therefore, both contend that as the 
learned Judge's finding cannot be sup¬ 
ported and as he himself has disbelieA'ed 
the prosecution story in both cases the 
convictions cannot possibly be main¬ 
tained. 

The learned Gevernment Advocate, 
however, takes up the following position. 
He agrees with the Police in accepting 
the ckzrai theory and contends that 
the conviction of the Chainpurwa and 
Naraon men is correct on the ground 
that they formed an unlawful assembly 
with the common object of assaulting 
the opposite party Avho had lawfully 
seized their cattle. 

With regard to the counter-case, the 
learned Government Advocate admits 
that the allegation of paddy cutting is 


false, but he does not accept ^Ir. Manuk's 
contention that the Gopalpur men acted 
in the exercise of the riglit of private 
defence of person and property. 'I'he 
learned Government Advocate contends 
that in this case the right of priA'ale 
defence did not arise and that the Gopal- 
pur men AA'ent to the assistance of 
Mukhram Singh not for the purpose 
of defending him but for the purpose 
of having a trial of strength Avith 
their enemies. It is obvious, therefore, 
that the Crown has an easier task in 
Appeal No. 20 of 1923 than in Appeals 
Nos, 21 and 22. 

1 propose now to discuss the evidence 
in Appeal No. 20 and tlie connected 
Deatli Reference No. 6 of 1923. 

[After discussing the evidence His 
Lordship concluded :] 

In these circumstances I agree Avith 
the Police in accepting the story told 
by the Gopalpur men as to the origin of 
the riot. 

The evidence in the case conclusively 
shoAvs that there Avas enmity betAA’een 
Askirit Singh of Gopalpur and Ganesh 
Singh of Naraon and generally betAveen 
the residents of the tAvo villages and the 
nature of the injuries found by the 
Civil Surgeon upon the eight men killed 
in the fight clearly shoAvs the deadly 
nature of the contest. Deatli in ever}’- 
case AA'as due to injury in a vital part 
such as the chest, or the stomach or the 
lie c used l3\ a AA-eapon such as 

a spear or an axe and there can be 
no doubt that the offences of murder 
under section 302, Indian Penal Code, 
and rioting accompanied with murder 
under section 302 read with section 149, 
Indian Penal Code have been com¬ 
mitted. 

It remains to consider which, if any, 
of the appellants Avere members of the 
riot, and it is necessary, therefore, to 
examine the evidence against each of the 
accused. 

[After examining evidence against 
each accused and finding Avhich of them 
were members of the riot His Lordship 
proceeded as follows:—] 

It noAv remains to consider the sen¬ 
tences. The learned Judge has sen¬ 
tenced Lalji and Narain Singh to deatl^ 
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on the ground that they Avere tJie 
leaders. Noav there is nothing to show 
that Narain took any active part, 
Mukhram and Prem Narain state that 
he was armed with ^igaras*i and Bhir^u 
mentions him in his dying declaratimi; 
but he certainly cannot be placed in 
the same categoiy as Lalji Singli Avho 
appears to have taken a leading part 
in the attack. In my opinion, Narain 
Singh does not deserve a sentence of 
death any more than many of his co- 
aijpellants who have been sentenced 
to transportation for life. The sentence 
of death passed upon him must, there¬ 
fore, in my opinion, be set aside and 

altered to one of transportation for 
life. 

With regard to Lalji. lie certainly 
A\as d leader but Naresii and Sheodani 
t^ingli appear to liave been just as 
active in using their Aveapons and if it 
could be quite certain that the Avit- 
nesses AA’ere in a position to state Avhat 
t)art the various appellants took in the 
attack it might have been possible to 
connim the sentence of death passed 
upon Lalji; but it is extremely doubt¬ 
ful Avhether in a mob of 60 to 70 men 
the prosecution Avitnesses eA'-en us 
regaids their own injuries can be ti'usted 
as to the specific acts ascribed to the 
various accused and I think it Avould 
be safer to put all in the same category 
and to sentence them to transportation 
for life. The sentence of death passed 
upon Lalji Avill, therefore, be set aside 

transportation 

for life. 

There can be no doubt that the in¬ 
juries caused Avere such that the offence 
Avas one Avithin section 302, Indian Penal 
bode, and no other sentence but that of 
transportation for life can be passed in 
this case. 


^ The result is that the appeal of Jaa'£ 
is allowed and Ave direct that he be £ 
■quitted and set at liberty 

The sentences on Lalji and Nara 

are modified as indicated above to trar 
portation for life. 

The appeals of the remaining app( 

lants Khuba Rant, Ram Andeshi, She 
baran. Buchi. Suraj, Rambaran, Haza 
Sheonandan Singh, Sahadeo ' 



Naresh, Sheodeiii and Chanderdeo Teivari 
are dismissed. 

De.ath Reference No. 7 of 1023 

AVITH 

Cr. a. Nos. 21 and 22 of 1923. 

In this case out of 17 men from Gopal- 
pur AA-hom the Police sent up for trial 

Superintendent 
td Police and against their oaa’h judg- 

«ient, only ten Avere convicted. Out of 

these ten men the appellant Ram Nareshi 

(tlias Nareshi has been sentenced to 

<[eath and the I'emaindcr have been 

sentenced to transportation for life 

under section 302 read with section 149" 
Indian Penal Code. 

The learned Judge states that 'lie is 

not in a position to find which of the 
accused caused the deaths of Deonandan 
^5^ng4l, Ivamla Singh and Deepan Singh, 
>ut he finds that one or more members 
of the unlawful assembly committed 
murder by killing these men in prosecu¬ 
tion of the common object of the unlaAv- 
lul assembly. 

As in the counter-case the learned 
Judge has declined to accept the story 
tfiat Deonandan and Kamla caught a 
number of Ahirs of Gopalpur cutting 
tfieii paddy. The Gopalpur men, aa'Iio 
A\eie the accused in this case, have 
given no substantiA’e evidence in proof 
oi their allegation that the riot originat¬ 
ed out of a seizure of cattle by Mukh- 
lam Singh, but fortunately for them 
the prosecution have put upon the 
record the evidence given by the appel¬ 
lants in the counter-case AA'hen they 
A\ere prosecution Avitnesses. It is clear 
liom that e\*idence and from the 
reasoning of the learned Judge that the 
account given by the Gopalpur men as 

to the origin of the riot is substantially 
correct. 

There is no evidence 
the theory put forAvard 
J tidge that the Naraon 
purw^ men came to remonstrate Avith 
the Gopalpur men as to the cattle 
glazing of the previous day and of previ¬ 
ous acts of aggression and that a quaiTel 
bioke out in Avhich both parties joined 
and engaged in something in the nature 
of a pitched battle. 


ill support of 
by the learned 
and the Chain- 
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The learned Government Advocate, 
however, contends that accepting that 
the riot originated as alleged by the 
Gopalpur men in the seizure of cattle 
by Mukhram Singh yet this is a case in 
Avhich no right of private defence can 
be claimed by tlie Gopalpur men. He 
contends that in taking the cattle to 
the oi'chard of Mukha Singh and col¬ 
lecting re-inforcements and in awaiting 
the attack of the Chainpunva and 
Naraon men the appellants in this case 
were cleiirly members of an unlawful 
assembly, and he relies strongly upon 
Kabir-ud-din v. King-Emperor (1), In 
that case the learned Judges appear to 
have approved of the following state¬ 
ment of the law as given in tiae Ses¬ 
sions Judge's charge to the Jury; “In 
laying down the law I rely first, on the 
clear' language of section 141 (4), which 
refers to an actual right as well as a 
supposed one, and then on a long 
series of rulings whicli begin with 
Queen v. Jeolall (2) and end with Anant 
Pandit v. Madhnsitdan Mandal (3). 
There can, I tell you, be no right of 
private defence, either on one side or 
on the other, where both parties are 
evidently aware of what is likely to 
happen and turn out in force. The 
right of private defence cannot be 
pleaded by persons who expecting to 
be attacked go out of their way to 
court an attack. When the parties of 
the complainant and accused are pre¬ 
pared to fight, it is immaterial who was 
the first to attack, unless it be shown 
that the accused were acting in the 
exei*cise of the right of private defence. 
If the accused—it was held by the 
Judges at Allahabad not many years 
ago, see Queen-Empress v. Prag Dat (4)— 
were determined to vindicate their 
supposed rights and engaged in a fight 
with men equally determined to vindi¬ 
cate them no question of private defence 
can arise. It comes to this simply, that 


(1) 35 C. 3f)8; 7 C. L. J. 359; 12 C. W. N. 384; 
7 Or. L. J. 256; 3 M. L. T. 385. 

(2) 7 \V. R. 34 Cr. 

(3) 26 C. 574; 13 Ind. Dec. (n s.) 969. 

(4) 20 A. 459; A. W. N. (1898) 117; 9 Ind. pec. 

(s. H.) 051. ^ 


our law does not permit rival claimants 
to enter in cold blood into battle to 
settle a dispute which can be settled 
in a lawful manner.” And the learned 
Judges of the Calcutta High Court draw 
attention to the. woids of Holloway, J., in 
Madras High Court Proceedings, Stii 
January 1873, No. 59 (5) where that 
learned Judge observes as follows: 
“ The natural tendency of the law of all 
civilised States is to restrict within con¬ 
stantly narrowing limits the right of self- 
help, and it is certain that no other prin¬ 
ciple can be safely applied to a country 
like this.” 

It is clear, however, that the decision 
in Kabiruddins Case; (1) was founded 
on the fact that the question of i^osses- 
sion was in dispute and that the appel¬ 
lants before their Loixlships were mem- 
bei*s of an unlawful assembly, firstly, 
because they we^e attempting to enforce 
a right or a supposed fight by vio¬ 
lence, and, second/?/, because there was 
sufficient time to inform'- the authori¬ 
ties. Where, however, possession is un¬ 
disputed or where there is no time to seek 
the assistance of the authorities, I caniiot 
agree that there is any obligation upon 
a xjerson entitled to exercise the right 
of pnvate defence and to defend his 
person or his property to retire from 
the field merely because his assailant 
threatens him with violence. I see 
nothing wrong on the part of the 
Gopalpur men in awaiting the coming 
of their antagonists and in maintaining 
their j)ossession of the. cattle Avhicli 
they had lawfully seize,d. The law 
did not require them to. retire as soon 
as Deonandan and Lalji went away to 
fetch re-inforcements. The learned Gov¬ 
ernment Advocate seems to suggest 
that it was their dutj" 'to release the 
cattle and to complain to the authorities, 
but I entirely disagree;AVitli him. He 
next contends that ' it- ■ was not their 
intention to impound the cattle at all; 
and that their object Was merely to 
fight for fighting’s sake; and he relies 
on the circumstance that'they remained 

(:>) r M. n. c. r?, x-';xv i Wnir .-s, 
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m Mukha Singh's orchard for an hour 
before the fight began. Tliere is, how- 
eA'er, no clear evidence in support of 
the uieon- that the common object of 
the Gopalpiir men was not to' resist 
aggression but to re.sorf to tlie orrienl 

f'on- 

sistent vith their allegation tliat thev 
did intend to take the cattle bv the 
Local Board Road and that as it passes 
Chalnpur\^a it was necessary for them 
to col ect men in order to resist a 
possible attack. Something might per¬ 
haps have been .said for the learned 
Government Advocate's theorv if thev 
bad let the c;attle go and liad theii 
assembled on Mukha Singh's orchard 
and given a challenge to the other 
side to come there and fight; hut the 
evidence does not disclose anv such 
conduct and as the rescaie of the cattle 

Peu.Tr^ ‘he Indian 

the Cattle Trespass Act, the right of 

onhP^^ ‘‘'ifeiice of property was,' in my 
opinion, clearly available to them As 
a matler of fact the cattle e.scapTiii the 

( ouise of the light and, in mv opinion 

it IS established that the 'Gopalpur 

men did intend to maintain their pos¬ 
session of them. ' 

‘^hainpurwa and Xaraon 
men entered upon Mukha Singh's plot 
without the consent of the Gopalpur 

assault"^then' ^h^objectof committbig an 
assault then they were .gniltv of the 

oftence of criminal trespass‘and tlm 

Gopalpur men had the right to eject 

R'wo.d-d h"*' necess'arv 

It would have been otherwise if the 

iJ'nffe t" h* “i answer to a chal- 

dence ^ 

entitlJd'^tn‘^'®1 appellants are 

eiititlea to plead section 97 of tlie 

Indian Penal C^ode and the only ques¬ 
tion is whether the force used was ev- 
cessive. 

Regard to the savage nature 

?ey Uian% that no 

less than five of their men were killed 

1 cannot say that the right of private 

defence was exceeded by the appellants 

Aa was observed by Jenkiifsr C J 


[1924 


in Bhul Nath Dome v. Emperor 
(o) a man acting under an apprehension 
ot death cannot be expected to judge 
too nicely the force of his own blow; 
and the Common Law of England which 

also our law on this 
topic says tliat he is not bound to 
motlulate his defence step b}^ step ac¬ 
cording to the attack before there is 
reason to believe that the attack is 
o\ er, he is not obliged to retreat but 
niay pursue his adversaiy till he finds 
himself out of danger and if in a conflict 
between them he Jiappens to kill such 

killing IS justifiable. 

Tile evidence is that the attack was 
commenced by the Chain})ur\va and 
iSaraon men and in my opinion the Gopal¬ 
pur men did not use unnecessary force 
in repelling it. 

1 he learned Counsel for the appel¬ 
lants in one part of his argument 
seemed to suggest tliat once the right 
of private tlefeiice is conceded there 
can be no conviction under section 302 
lead Avith section 149. Indian Penal Code, 
lie contended that individuals might 
l^eniaps be convicted of exceeding the 
light of private defence but there could 
ne no .conviction of tlie other members 
or the assembly of that excess by ini- 
]ilic*alion, and he reUedonKnnjaBh uriiya 
V. hmperor (7). I do not, however, 
unclerstand that case to lay down any 
such general proposition. In my opinion 
the law is that if the members of an 
assembly act Avitli the common object 
14 ? ^^ceeding tiie right of private 
detence, then they are not only all gener- 
guiltv of rioting but also of the 
])articular offence constituted by such 
excess of user. 

Under our law an assault is a crime 
except under certain special circum¬ 
stances. But in one sense criminal 
lorce IS a continuing wrong and there 

a limit where the plea of justifica¬ 
tion ceases to operate and the liability 
to punishment revives; if one member 
in prosecution of the common object 
of an assembly exceeds that limit eA'ery 

r 'SAi'* 13 C. W. X. 1180; 10 Cr. L. 

oyi. 

17) 15 Ind. Cas. 181; 3Q C. SOG; 16 C, tV. N. 1053; 

14 Cr. L. J, 181. 
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Other member shares Avith him the guilt 
of his act. 

la the present case, however, the right 
of private defence not having been ex¬ 
ceeded the question does not arise. 

The result is that the conviction and 
sentences must be set aside, and, acquitt¬ 
ing the appellants, we direct that they 
be set at liberty. 

Adami, J. —I agree. 

s. D. Convictions and 

Sentences set aside. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 555 of 1923. 

March 3. 1924. 

Present .-—Justice Sir Ewart Greaves, Kt., 

and Mr. Justice Panton. 
KSHITISH CHANDRA DEB ROY— 

Accused—Appellant 

vei'SHs 


EMPEROR— Respondent. 

Penal Code (Act XLV of ISOO), s. WO-Criminal 
hreaeh of trust—Sale of fjoods taken on approval 
with condition to pay cask — Title, of buyer of such 
goods—Criminal Procedure Code V o) lyJSi, 

ss. 517, 590--Contract Act {IX of 1872), s. 7S~- 
Passing of property in goods. 

Where g;oods are taken on approval under tiie 
arrangement that property in theni will pass to 
the person, who has taken them, <^nly 

when he exercises his approval and 
(ti) pays cash for the goods, 
the trust continues and the i>roperty in the ^oods 
does not pass to him until hotli the conditions 
are fulfilled, [p. 1C5, col. 1.] 

WA buyer of the goods from such aperson, before 
the property in them has passed to their seller, 
acquires no title to them and is not entitled, there¬ 
fore, on the conviction of the latter for criminal 
breach of trust, to get the goods from the Court. 
Ip. 165, col. 1.1 

Criminal appeal against an order of 
the Third Presidency Magistrate, Cal¬ 
cutta, dated the 7th September, 1923. 

Babus Narendra Kumar Bose and 
Bibkuti Bhusan 5a/ia, for the Appellant. 

Babus Mritanjoy Chatterjee, Sai^at 
Chandra Chatterjec and Biraj Mohon 
for the Complainant, 

Mr. Khondkar^ Officiating Deputy Legal 
■Bemeiubrancer, for the CroAVii. 


JUDGMENT. 

Greaves, J. —The appellant lias been 
convicted by a Presidency Magistrate of 
an offence under section 406 of the Indian 
Penal Code and sentenced to undergo 
rigorous imprisonment for a term of two 
years. Section 406 under which the appel¬ 
lant was convicted relates to criminal 
breach of trust and criminal breach of 
trust as defined in section 405 means 
dishonest misappropriation or conver¬ 
sion b}^ some one of property entrusted 
to him or over which he has been given 
dominion. 

The facts of the present case are as fol¬ 
low;—On the 31st of May last year the 
appellant called at Messrs. Boseck and Co. 
a jeweller in Chowringee Road and re¬ 
presented that he was a relation of the Raja 
of Naldanga and stated tliat he wanted to 
buy some jewellery for his daughter’d 
Avedding and that he Avanted the goods 
for approval as his daughter could not 
come out. According to tlie i>rosecution 
story the appellant selected some articles 
of jeAA’ellen^ and signed a receipt for 
them in the inspection book and took 
them away. He siibsetjuently returned 
on the 1st of June, brought back two 
of the articles taken liy liini on tlie 
31st May of Avhich he did not approve 
and selected some further articles of 
jeAvellery Avhich he look av'ay also on 
approval. On the 4th June, the accused 
came again to the shop and took some 
furtlier articles which he put on his 
person. It subsequently transpired that 
on the 2nd June, he had sold the arti¬ 
cles taken aAvay by him on tlie 31st 
May and the 1st June, as to tlie arti¬ 
cles taken away on the 1st June at prices 
about a third of those at Avhich they 
were priced by Messrs. Boseck & Co. 
Under these circumstances the appel¬ 
lant has been convicted and it is now 
contended on his behalf that he Avas 
Avrongfully convicted of criminal breach 
of trust under the provisions of section 
406 of the Indian Penal Code and re¬ 
liance is placed on the provisions of 
section 78 of the Indian Contract Act 
and Illustration {b) thereto. It is said 
that AA'hen a person is given articles of 
jeAvellery, as in the present case, for 
approval, nothing being agreed or said 
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as to the terms of payment, tlie propertv 
in the goods passes to the person en”- 
trusted with the goods, whenever he 
exercises his approval and elects to 
take tlie goods and, it is .said, that tiiere- 
npon the trust ceases aiul the propertv 
becomes the aljsolute i)ropertv of the 
person to whom the goods liave been 
banded over and reliance is further 
placed on two cases that were cited to 
us in the argument, namely, Ex parte 
\\irigMld tn re Florence fit and 
Ki ikhain v. Attenborough (2). Boththo.se 
cases are cited as authorities for the 
proposition that where iiropertv has been 
banded over on approval the riropertv 
passes to the person to whom it is entrust¬ 
ed as soon as he has elected to approve 
ot the property and that in these circum¬ 
stances no case of criminal breach of trust 
arises. As against this we have been 
referred by the Deputv Legal Reniemb- 
rancer U. the case of v. GRM3) 

fact« o/h ’ '-■''’■‘^ely resembles the 

facts of this case. It is neeessarv under 

the ciicumslances to see on what terms the 

goods were entrusted or handed over to 

the appellant on the 31st of Mav and the 

1st of June of the last vear. ‘ The first 

prosecution witness Mr. Ball, who is a 

partner or Director of Messrs. Boseck 

appellant 

on the 31st May and that the arrange¬ 
ment was that the goods apiuoved of 
Meie to he paid for in cash Mr Ball 

HMav on the 1st June that the apnel- 
lant stated that he would pav for these 
goods together with those preWol sh 

smted O ?-ii ^ross-examination he 

hi on the 1st June 

e states that the cashier was ordered 

>>dls as the accused 

uas ready to pay and he denied that 

tneie uas any talk of imynient hv instal- 
nieiits i should say that in the events 

M Uicii luive happened certain small sums 

Meie i>aid l>y the accused on account 
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(isru) 10 Cl,.11. 301; .10 L. T. 15; 27 W. K. 
543-45 w'y Q- 75 L. T. 


but I do not think that this realh^ 
attects the matter. IVhat one has got 
0 see is what was the arrangement 
arrived at between the parties on the 
•list 31a.y and the 1st June. The evi¬ 
dence of prosecution witness No 5, the 
cashier of Messrs. Boseck and Go, is 
a so material. He stated that on the 
dtb otJune he made out two bills at 
the recpiest of the appellant and that 
the apiiellant handed him a note for 

Li rupees and asked him to 

debit 800 rupees to one bill and 200 

lupeestothe other. It appears that the 

handing of the note for one thousand 
luiiees took place after the first visit 
of tlie appellant to Messrs. Boseck and 
Cos shop on the 4th June. On the first 
occasion he fumbled in his pockets and 
pretended that he had left his money 
behind by mistake and asked Messrs. 
Boseck and Co. to send an assistant 
uitb bim to his house ostensibly to 
fetch the money. Tlien, as I have alreadv 
said, when he came back, instead of 
paying the whole amount of the bills 
tliat vvere made out he tendered the 
note for thousand rupees making a 
lequest for its division between the two 
bills in the manner, I have already in¬ 
dicated. yie cashier states that he there¬ 
upon took the two bills to Mr. Ball for 

H of Bab said 

lat this was not the arrangement, the 

airanpment niade on the 1st June being 

that the goods taken away on that day 

-Ffon the spot 
regard to the other goods 
■ . . on the 31st May half was to be 

boif ,®PP^oval and the other 

half subsequently. 

*he evidence and con- 
g the documents the conclusion 
y'"®, come to is that nothing was 

at., Pa.vment of cash as 

a ainst the acceptance of the goods 

cn the 31st May. But I accept, 

Vfi- Magistrate has done 

account of what happened 

tti if because, I think 

borne out b^’- two things 
Miucli subsequently happened, that is 

,.^3^ the conduct of the accused, to 
Jf]/T ^ already referred on the 

' June when he purported to be ready 
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to make a cash payment for the hills of 
the whole amount, and also the part 
payment in respect of the other articles 
and I think it is further corroborated 
by what the accused himself surrepti¬ 
tiously wrote on the Exhibits 4 and 
5. If there had been no arran.a'ement 
for payment in cash either on tlie 31st 
May or on the 1st June there would 
have been no need to write as the 
accused did on Exhibit 4, “payment 
of Rs. 200 a month," and further to write 
“ instalment payments" on Exhibit 5. 
Under these circumstances it seems to 
me that the arrangement of the 1st 
June, was that the property in the 
goods was only to pass if the appellant 
exercised his option to take the goods 
and paid cash in respect of the goods, 
that is to say, a payment in full in 
respect of the goods taken on the 1st 
June, and a payment as to half the 
amount in cash for the goods ^vhich he 
took on the 31st May. In this view 
of the case the trust continued until 
the option to take the goods was exer¬ 
cised and the cash payment was made 
and the property in the goods did not 
pass from Messrs. Boseck and Co. 
to the accused until both these conditions 
were fulfilled. This being so we think 
that the offence under section 406 of 
which the accused was convicted has 
been established and that the only 
course open to us is to dismiss the 
appeal. We, however, under the circu¬ 
mstances of the case, reduce the sentence 
to 18 months. 

With regard to the two applications 
made by tlie purchasers for 'the return 
to them of the goods which they have 
purchased from the accused the only 
course open to us is to dismiss these 
applications having regard to our finding 
in the appeal that the property in the 
goods remained in Messrs. Boseck and 
Co., and has never passed to the accused. 
This being so the accused could give 
no title to the puicliasers and the two 
applications are accordingly dismissed. 

Panton, J.—I agree. 

K. I). Sentence reduced. 


PATNA HIGH COURT. 

Criminal Revision No. 356 of 1024. 

July 4,1924. 

Present :—Mr. Justice. Kulwant Saliay, 
JAGARNATH SINGH— Accused— 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (ncf V of ISOS'., ss. Sf'C, 
— Appeal—Summary dismissal - Judgment 
Appellate Court, duty of—Penal Code (.-Iri XLV of 
ISdlP, ss. ISfi, ISO — Ain'est — Obstruction— Threat (if 
viole ncc — Offerice. 

An Appellate Court is not required by law to 
writs a judgment wlien dismissing an appeal 
summarily, but it is necessary that it should 
give reasons for dismissing the same. [p. 160, col. 
1.1 

Gurubaid Behara v. Emperor, 4d Ind. Cas. 439; 

2 P. L. J. 695; 4 P. L. W. 153; 19 Cr. L. J. 151, 

followed. 

Where a person arrested in e.xecution of a 
decree refuses to follow the peon who arrests 
him, and threat 2 ns to use violence, the whole 
occurrence amounts to one offence under sec¬ 
tion 189, Penal Code, and a conviction for two 
offences under sections 186 and 189, Penal Code, 
is not justified, [p. 166, col. 2.] 

Criminal revision from an order of the 
District and Sessions Judge, Monghyr, 
refusing to interfere with an order of 
the District Magistrate, dated the 22nd 
May 1924, by which he dismissed an 
appeal against an order of the Deputy 
Magistrate, Jamui, dated the 20th of 
May 1924. 

Xlx. Janak Kishor, for the Petitioner. 
The Assistant Government Advocate, 
for the Crown. 

JUDGMENT. —The petitioner has 
been convicted by the Deputy Magis¬ 
trate of Jamui under sections 186 and 
189 of the Indian Penal Code. He has 
been sentenced to simple imprisonment 
for fifteen days and to i)ay a fine of 
Rs. 50 under section 186; and simple 
imprisonment for six weeks and to pay 
a fine of Rs. 50 under section 189, Indian 
Penal Code. His appeal has been sum¬ 
marily dismissed under section 421 of 
tlic Code of Ch’iminal Procedure by the 
learned District Magistrate and an 
application for revision has also been dis¬ 
missed by tlie learned Sessions Judge. 

The facts are shortly these. It ap¬ 
pears that one Mr. Christian ob¬ 
tained a decree for money against the 
petitioner. Pic took out execution of the 
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decree and applied for the nrre.^^f of 
the petitioner in execution of the decree 
Tlie warrant of arrest u'as i,ssued l)v 
the i\Iunsif aiul ma<le over totlu' pi'on 
Ajodhya Siiiirh. Ajodhya Siuuii re- 

poi-ted that he went lo the place of 
tlie a(,-cusc<l, showed him llie wjirraiil, 
arre.sted^ him and demanded llie pay¬ 
ment of the decretal amount and fail¬ 
ing payment, he direetwl him to folluw 
him. The aeeused, however, refused 
the Court's order to pay the amount 
and cried out “Go out, I do not r.u,.,- 

the ^ ’m'v- V • ; : -I 

tile rUlKMUlt . i...: 

tened and left the place. The Munsii 
thereupon lodged a complaint under 
sections 186 and 189 of the Indian 
Penal t ode, and the accused was placed 
on his trial and convicted and .sentenced 
as ^ated above. The finding of the 
the Tp-ing Magi.strate is that tlie peon 
was obstructed in the di.seharge of his 
< iity and he was also threatened and 
deterred from di.seharging his .lut\- as 
jmblic servant. 

The first point taken by the learned 
Uakil for the iietitioner is that the 
District Magistrate was wrong in dis¬ 
missing the appeal summarilv without 

4„1 of tne Code of Criminal Procedure 
empowered the District Magistrate 
to dismiss the appeal summarilv 
and it is not necessary that in di.s- 

appeal under section 421 
the Magistrate should write out a 

section 367 

of the Code. The learned Vakil relies 
upon the case of Gurubari Behara 
V. .Emperor (1). That case is a clear 

proposition that an 
Appellate Court is not required by law 

to write a judgment ' when dismissing. 

an appeal summarily. It is, no doubr 

necessary that in dismi.ssing theanneTl 

summarily the Appellate CVmrt slZud 

gi\e reasons for dismissing the samp 

A mere order to the effect that the 

appeal is summarily dismissed, withour 
giving any reason whatsoever would 
be, according to the axithorities, bad in 
law. In the present case the Magistrate 

^ ^ P. L. W 
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.gives bis reasons for dismissing the 
appeal summarily; and, having regard 
to the fact that the issue for decision 
in the ease was a very simple issue 
"I facts and then* were no eornplications 
ill th*' ease, 1 am not jnejiared to say 
that tile dismissal of tlie appeal under 

seetiou 421 was in the present case bad 
in law. 

4 he second point taken by tlie learned 
' akil is that upon the linding arrived 
at. tlie utmost that nan bp tc ♦Vni 




ble. In my opinion, this contention is 
sound. been found is that 

the ]>etitioner refused to follow the 
jieon when he arrested him and 
threatened to use violence towards him. 
In my oj»inion, the whole occurrence 
amounts to one offence under section 
189, Indian Penal Code, and two separate 
convictions unrier sections 186 and 189 
are bad in law. 1 would, therefore, set 
aside the convietion and senteiieo under 
seetiou 186, Indian Penal (.'ode. 

As regards the conviction under sec¬ 
tion 189, it lias been contended that 
the facts found do not amount to an 
offence under section 189. I am, however, 
of opinion that the Trying Magistrate 
was right in his finding that the 
facts do amount to an offence under 
section 189. As regards the sentence, 
however, the learned Trying Magistrate 
has observed that he would have let 
off the accused witli a punishment of 
fine only; but, having regard to the 
fact that the accused was an elderly 
man and has lived to an age to know 
that laAvs are to be obeyed and debts 
to be honoured, he thought that a severe 
sentence was required. I am of opinion 
that tlie fact of his being an elderly 
man does not aggravate the nature of 
the offence. I am informed that the 
petitioner lias already undergone im- 
P^’^'^^'nment for more than three weeks. 

Having regard to the circumstances 
of the case I am of opinion that the 
sentence already undergone is sufficient 
to meet the ends of justice, I, there¬ 
fore, reduce the sentence of imprison¬ 
ment under section 189, Indian Penal 
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Code» lo the period already undergone. 
The sentence of tine under section 189 
will stand. The fine imposed under 
section 186, Indian Penal Code, if paid, 
will be refunded. 

s, I). ScnUnicc ruthiccd. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 276 of 1924. 

June 18. 1924: ^ 

Present: —Sir Cecil Henry Walsh, Actg. 
Chief Justice, and Mr. Justice K^’ves. 

KASHI RA^I AND OTHERS—APPLICANTS 

versus 

EMPEROR TURoruH iMlYAN JAN— 

Opposite Party. 

Penal Code iAct XLV of ss. ISd, JIO— 

“Fa/ss report" and '\rahc charge" rh^tuiction 

between — Intentioii. 

If the complainant confines himself to report¬ 
ing what he knows of the facts, stating his 
suspicions, and leaving the matter to be further 
investigated by the Polio?, or leaving the Police to 
take such course as they think right in the per¬ 
formance of their duty, he may be making a report, 
but he is not making a charge. But if iio takes 
the further step, without waiting for any official 
investigation, of definitely alleging his belief in the 
guilt of a specified person, and his desire^ that 
the specified person be proceeded against in Court, 
that act of his. whether verbal or written, if made 
to an officer of the law authorised to initiate pro¬ 
ceedings based upon the complainant a statement, 
whether amounting to an expression of the com¬ 
plainant's belief in th? guilt of the specified per¬ 
son, or his desire that Court proceedings be taken 
against him, amounts to making a charge, [p. 168, 
col. 2.] . 

Af'atfiura Prasad v. Knipcror, 42 Ind. Caa. n>l,' L» 
A. L. J. 767; 18 Cr. L. P. 1017: .40 A 715. apiuuvcd. 

Kmperor v. ilariliv(i7\ 16 lud. (Vis. .>10; .M A .i22; 
10 A. L. J. Cl; 1.4 Cr. L. <1. 702, ilisscntcd from. ^ 

Criminal reference inade by the. Se.s- 

sions Judge, Saharanpur, dated the 24th 

April 1924. 

Mr. Nehal Chandy for the Applicants. 
Mr. Mushtaq Ahmady for the Opposite 

Party. 

JUDGMENT.— This is, (if it were 
not for the referring order of Mr. Justice 
Boys in which he seems rightly, in 
our opinion, to think that further con¬ 
sideration is required of one authority 
to which we will refer in a moment), 
a matter of no importance to anybody 
except V the parties, none of whom seem 
to be very attractive persons, or to be 


worth the time which has been already 
spent upon them by a large munlier 
of judicial authorities. Somehow or 
other Kashi Ram, the present appli¬ 
cant, got it into his head that he had 
been robbed by two ]U’ostitutes ' and 
their hrother, or one or other of them. 
Ultimately criminal proceedings ' were 
taken against these persons, or rather 
against tlie two women, their l:)rother 
being omitted from the charge. The 
two women were acquitted, and now the 
brother, who was only verballj' cliarged 
and never put upon his trial, Avants 
to vindicate the law and clear himself 
by taking proceedings against Kashi 
Ram and his associates who made the 
charge. The Magistrate, who wasoriginally 
seized witli the matter in Sahranpur, 
rightly, according to our view, held 
that the offence committed by Kashi 
Ram and Ids two associates was an 
offence under section 211 and no pre¬ 
liminary sanction was neces.sarv. In 
« • 

revision the matter came before the 
Se.ssions Judge who liehl the contrary 
and referred to the authority which we 
have already meutioned, namely, Emperor 
V. Hardivar Pal (1). He then, in the 
ordinary course, referred the matter to 
the High Court, thinking the Magis¬ 
trate was wrong and also submitted 
the matter to the Magistrate again for 
his explanation. The Magistrate was 
converted by the authority winch the 
Sessions Judge quoted and being bound 
by a two Judge decision of tins Court, 
naturally came to the conclusion that 
Ids previous opinion was wrong, saying 
tliat he was not aware of the autliorily 
when he decided the case. 'Phe mutter 
thereupon came before Mr. Justice 
Boys on a reference from the Sessions 
Judge, and Mr. Justice Boys, not 
agreeing w'ith the view laid down in 
the case in Emperor v. Hardwar Pal 
(1), referred the matter to a Bench, 
and it now comes before us with a 
view to clear the ground, if possible. 
Ill our view there is a fallac 3 ’ under¬ 
lying the decision in Emperor v. 
Hardivnr Pal (1) wldch Mr. Justice 
Bo.vs has rightly pointed out. The 

(1) 16 liid. Oas. 510; 31 A 522; 10 A. L. J. 61; 13 
Cr. L. J. 702, 
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fact that stihseqtient proceedings 
in t ourt are taken either against the 
person originally charged, or against 
somebody else, cannot effect ivhat ^vas 
done when the original charge was 

^ charge. In Emperor 
■ Hardwar Pal ( 1 ) a charge was made 
against several people including one 
*, but S was never charged in Court 

‘rial and no 

riel/1 W ’ ‘he ralio 

decidendi m Emperor v. Hardwar Palllj 

to a^eL against S amounted 

to a charge m Court because Court 

boTv eif 7"® against some- 

y else. In this respect we are 

dull- pS ^free with Pwperor v. Ear- 
,1 (1)* It SO happens as regards 

the question, what amounts To a 

"'hat is 

IctTon Is/Ti "-ithin 

ocSsiln ilVf on a previous 

Possib^iri®'r 1 f-’^Press my opinion. 

tike a hrl?"® ' ‘empted to 

Eniand the 7 '"i*«*riuch as in 

pearly defined, and tlie step involved in 
making a charge is identified because 
station Officer has a chaigisTlt 

'lirt-pSp 

ino-the ehnU tJ , ‘ho person mak- 

:.e'L‘£r>P-“ 

»™r be®m.' 

Avhere a the question 

nnri stops and charge begins 

and my brother and I, agreeing in 
substance with the view which I took in 

\Tnfh^^^^ ^ decided, reported as 

^^^thvra Prasad v. Emperor (2) have 

o e‘ed iipon tile following formula wliich 

in 'everT t; neces.sar^v 

cfnf or expression, correctlv 

c-Iassi Kts-’i® ‘he two 

If the complainant confines himself to 
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reporting wliat he knows of the facts, 
stating his suspicions, and leaving the 
matter to be further investigated by 
the Police, or leaving the Police 
to take such course as they think 
right in the performance of their duty, 
he niay be making a report, but he is not 
making a charge. But if he takes the 
further step, without waiting for any 
official investigation, of definitely alleg¬ 
ing his belief in the guilt of a specified 
person, and his desire that the specified 
person be proceeded against in Court, 
that act of his, whether verbal or written, 
if made to an officer of the law authoris¬ 
ed to initiate proceedings based upon 
the complainant’s statement, whether 
amounting to an expression of the 
complainant’s belief in the guilt of the 
specified person, or his desire that Court 
proceedings be taken against him, 
amounts to making a charge”. 

Applying that to the facts of this case, 
what happened was, that these three 
people, having apparently reason to sus¬ 
pect the other three of theft, approached 
the Police and desired that a search be 
made. Up to that time they had made 
no charge. Search was made in their pre¬ 
sence, and an attractive article of clothing 
was identified by Kashi Ram as being 
unlawfully in the box of Miyan Jan, the 
present complainant. He identified it 
nnd indicated to the Police Officer that 
Miyan Jan was guilty either of having 
stolen, or wrongfully received it knowing 
It to have been stolen. That, in our 
view amounted to a charge. The Magis¬ 
trate was right, on thecomplaintof Miyan 

formulating a charge against 

Ivashi Ram of having made that charge, 

assuming it to have been false to Kashi 
Kam s knowledge. Witli regard to the 

persons, Shikri Prasafl and 
Hip Lhand, all that we know about them 
13 that they were present, and may fairly 
be presumed to have demonstrated 
a sympathetic approval of the conduct of 
Ivashi Ram. Whether this amounts, as a 
matter of special pleading, to aiding and 
abetting Kashi Ram in making the charge, 

IS a matter of no importance. AVe think 
that justice will be done by sending back 
the record with a direction to the Magis¬ 
trate to proceed with the case against 


I 
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Kaahi Ram. The charge against the other 
two persons is not pressed, and, therefore, 
the ’case against them must not be 
proceeded with. It should be added that 
the precise question of formal sanction is 
no longer relevant because of the amend¬ 
ment of the Criminal Procedure Code, 
and that under section 195 (1) (5; of the 
Code of Criminal Procedure a complaint 
by the Court was not necessary because 
the charge was not in a Court. 

K^s. D. Reference answered accordingly. 


LAHORE HIGH COURT. 

Criminal Appeal No. 998 ok 1923. 

January 7, 1924. 

Present: —Mr. Justice Maftineau. 

HUSSAIN alias UMAR— Convict 

—Appellant 
rei'sws 

EMPEROR— Respondent. 

CHminal Procedure Code (Act V of ISVS), s. J,0.i 
—Penal Code (Act XLV of ISdO), ss. IJOB, IJIA 
"^Conspiracy to ovei'awe Govemiment by killhiff 
Europeans-Conviction for compxracy to orciaxve. 
Government—Sxtbsequent tmal for conspiranj to kill 
Europeans, maintainability of. 

A person, who lias already been convicted of 
an offence under section 121A, Penal Code, for 
a conspiracy to overawe the Government of 
India by means of criminal force, to wit, by 
causing bombs to be thrown at Hritish officers, 
cannot, on the same facts, be subsequently convict* 
ed under section 120B, Penal ('ede, for a conspiracy 
to kill the Europeans, having regard to sec¬ 
tion 403 cf the Criminal Procedure Code, for in 
such a case there are not two conspiracies, one 
to overawe the Government of India and another 
to kill the Europeans ; but the conspiracy is one, 
the killing of Europeans being the means to be 
employed for carrying out the object of overawing 
the Government of India. 

Appeal from an order of tlie Special 
Magistrate with section 30 powers, 
Gujranwala, dated the 10th May 1923. 

Babu S. C. Chatterji, for the Govern¬ 
ment Advocate, for the Respondent. 

JUDGMENT. — The appellant 
Hussain alias Umar has been convicted of 
two offences, one under sections 302/120B 
of the Indian Penal Code for having en¬ 
tered into a criminal conspiracy with the 
Mujahidins in Asmas, Chamarkand, and 
British India to kill European British 
subjects in the Punjab, and the olher 
under section 20 of the Indian Arms Act 
for having imported bombs, rifles, and 


109 

ammunition into the Punjab and conceal- 
ed them at Kot Kazi in the Gujranwala 
District. He has been sentenced to seven 
years' imprisonment and a fine of 
Us. 500 for the former offence and to seven 
years’ imprisonment for the latter. 

The appellant was tried l)va Magistrate 
exercising powers under section 30 of the 
Criminal Procedure Code, and his first 
contention is that the Magistrate Avas not 
competent to try him for an offence under 
sections 302/120B of the Indian Penal 
Lode. I his contention is Avrong. Murder 
Avas not committed in pursuance of the 
conspiracy, so that the offence aa'us not 
punishable AA-ith death and tJie Magistrate 
AA’as competent to try it. 

But the appellant's second contention 
that section 403, Criminal Procedure Code 
is a bai to the trial for the offence under 
sections 302;120B by reason of his hav- 
ing already been convicted b}’ the Addi- 
tional Sessions Judge of Peshawar on the 
samefacts of an offence under section 
121A of the Indian Penal Code appears 
to be correct. The charge on which he 
was convicted in tlie case tried at 
Peshawar was that he had at Chamarkand 
conspired to overawe tlie Government of 
India by means of criminal force to wit 
by causing bombs to be thrown at British 
officers. Although the charge in that case 
was for an offence falling under a different 
section of the Indian Penal Code from 
that under which the offence falls of which 

he has been convicted in the present 
case tlieie is no practical distinction 
bciAA 60 n the tAA'o off6nc6s. There AA^ere not 
tAvo distinct conspiracies, one to overaAve 
the Government of India and another to 
kill the Europeans; but the conspiracy A\'as 
one, killing of Europeans being the means 
Avhich A\as to be employed for cariyin*'*’ 
out the object of overaAving and Ava^inS 

Avar against the Government of India A't 

any rate the facts constituting the tAvo 
(fifences Avere exactly the same and the 
appellant could liave been convicted in 
tlie former case of the offence for Avliich 
he has now been tried if the Additional 
Se.s.sions Judge of Peshawar was compe¬ 
tent to try it. The Magistrate thinks that 
the offence was not committed in the 
Punjab and that, therefore, the Additional 
bessions Judge of Peshawar could not 
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liave tried it but hea^'pears lo lx- roiifuH- 
in" the acts committed in pursuance of 
the conspiracy -with the conspiriu*y itself. 
The conspiracy to commit minder was 
entered into at (Miamarkand beyond the 
limitsof British India, and the Additional 
Sessions Judge of Pesliawar was compet¬ 
ent to try the appellant for that otfence 
under the provisions of section 188 of the 
Criminal Procedure Code. I. hold, there- 
Un-r. that section 403 of tlie Criminal 
Pj-in-(^dufi' ('«»«h' >s ;i liar to tlie tidal for 
iho ''iK'iiei' ii’id'.e of 

1 he 'C'uai Code. 

There is, however, no such bar to the 
trial for the offence under the Arms 
Act. and I think the conviction hir tliat 
offence is justified. Bombs, rilles, and 
ammunition were found buried in a house 
at Kot Kazi in the Oujranwala District. 
The evidence of the approver Obedullah 
shows that four bombs were brought to 
that house by the present appellant and 
his evidence is siuTiciently corroborated 
by the appellant’s confession recorded by 
a Magistrate on the 3rd September 192i, 
the day of his arrest, in which the apijellant 
said he had brought bombs to Kot Kazi 
from Chamarkand. That Magistrate has 
been examined with regard to the conft^S’ 
sion and no reason has been shown for 
doubting that the confession was volun¬ 
tarily made. I accordingly upliold the 
conviction and sentem^e for the offence 
under section 20 of the Indian Anns xVet, 
for the reason given 1 set aside the convic¬ 
tion and sentence for the offence under 
sections 302/120B of the Indian Penal 
Code. 

N. H. 

Conviction for oneojferiee set aside. 


^LAHABAD HIGH COURT. 

Orimixal Revision’ No. 239 of 1924. 

June 4, 1924. 

Present:—Ur. Justice Boys. 
Musarmnat RAM SRI —Accl’sed — 

APPLiaiKT 

versus 

SRI KISHUN AND OTHERS— 
Opposite Party. 

Criminal Procedure Code (Act V of 1S9S),' s vn 
‘ Competent Court," meaning of~~S{utation cn-^r 
■Person entilted to possession, whether determined 


Tlie u-urtlsrr.mpetent Court ” in .section MG of 

the Criniinnl thocediire Code are nnt confined to 
mean only a ■‘e.-mpetent Civil (’ourt. '[p. 171. col. 2.J 
An «•|■<]el•clf Uc'venne (’onrt flireetint*; mutation 
l'» i»e mad<' in hn’oiu’ of a certain })erson i.s an oi'der 
of a ennipefent C’onif determining' the person 
ontith-tl to p(j.<ses.‘^ion u'illiin the meaning of section 
11(> 'I'of the Criminal Procedure ('ode. [j7;jV/.] 

(-’nmiiial revision from an order of 
tlie .Magistrate, Kirst ('lass, Etawah, dated 
the 17th of Aiiril 1924. 

Messrs. Balcshirnrl Parshad^ Kumuda 
fb'u.svo/ and Ambika Prasad, for the 
Applicant. 

Dr. .i/. Wali (Jllah, for the Opposite 

Partv. 

% 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT. “Jn t]ii.s case one 
Jado Rai died on May the ffth, 1923. 
There were three claimants to his pro¬ 
perty. Firstly, the present applicant, 
his widow, secondly, some collaterals and 
thirdly, I'liakurji through Sheo 

I^lanohar. M ith the fliird of these we 
are not concerned. A civil suit was 
filed on behalf of 8ri Thakurji but Sheo 
Maiioliar exi)re.ssed his inability to pui'sue 
it and it M’as dismis.sed, Tlie remaining 
two parties, tin* widow applicant and 
the f'ollateials have iieen contending 
befoie the ^Magistrates under Chapter 
XII of the Code of C'riminal Procedure 
and in mutation proceedings liefore the 
Revenue (.’onrt. At the request of the 
jimties on the 10th of August 1923, the 
District Megistrate attached the property 
under section 146 of the Criminal Pro¬ 
cedure Code. In the mutation proceed¬ 
ings mutation was ordered on the 20th 
of February 1924 in favour of the widow 
practically on the basis of title. No 
emphasis, however, need be laid particu¬ 
larly on this last point because whether 
the mutation Court finds a party entitled 
on the basis of possession, supported bv 
evidence of title or on title 
alone, it declares that person's possession 
and if nceessaiy orders that he be put 
into possession. In this case the order 
would necessarily he one that the appli¬ 
cant widow he put into pos.session as 
she could not lie in possession already, 
the property being under attachment. 

In pursuance of this order in favour of 
the present applicant widow, the Assis- 
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tant Collector on the 26t]i of February 
ordered the Receiver to “ hand over" the 
property to the wido^\^ One day before 
this, the Collector had, on the applica¬ 
tion of the opposite party \vithout notice 
to the present applicant, passed an order 
staying the delivery of the property to 
the applicant by the Receiver. Of this 
order the Assistant Collector liad been 
unaware. On the 2Sth of February tlie 
Collector refused till the 
i n . ’; 


cUiU on tiie ooii ui April me col¬ 
lector again refused the widow's appli¬ 
cation for possession until the period of 
limitation for a second appeal had ex¬ 
pired or if a second appeal was filed till 
that appeal was decided. The applicant 
widow, next on the 17tli of April 1924 
tried to get the Assistant Collector to 
order the execution of his order of the 
26th of February. This he naturally 
refused to do in view of the fact that 
his superior Court, (that of the ('ollector) 
had already refused to allow the ])roperty 
to be handed over. At the end of all 
these proceedings, the apj^licaiit has come 
up in revision against the order of the 
Assistant Collector dated the 17th of 
April and lias made no application 
against the order of the Collector dated 
the 8th of April. If, however, it appears 
to me that the Collector was not justified 
in refusing to hand over possession, I 
think, I in turn should not be justified 
in refusing to give the applicant here 
an order merely because she has applied 
in revision against the order of the 
Assistant Collector instead of that of the 
Collector. It would obviously be desir¬ 
able in the plain interest of justice to 
pass such an order as I could properly 
pass under section 561 (a) if not other¬ 
wise. In one sense the applicant in not 
wholly to blame for coming up against 
the wrong order, for originally it was the 
Collector himself who made a mistake 
on the 25th of February 1924 in passing 
his order without notice. It was this 
that led to alternative cross-applications 
in his Court and that of the Assistant 
Collector. The point now that I have 
to consider is whether the order of the 


Revenue Court in favour of tlie applicant 
widow was an order such as is contem¬ 
plated by section 146 clause (1) of the 
Code of Criminal Procedure, /. c., an 
order of a competant Court determin¬ 
ing the person entitled to possession. 
Two questions arise in this 
connection:— Firstly, Do tlie Avords 
“competent Court" mean “a competent 

Civil Court . I think that it is r^fillvclenr 

■ , { 

... j' i 11 >1 > 

' .No v-iMc i.'f 1882 

actually had the phrase “a competent 
t'ivil Court" and tiie word “civil" Avas 
deliberately dropped in the Code of 
1891. The next question is Avhether the 
Revenue Court’s order under sec¬ 
tion 40 determined the person entitled to 
possessit.)M. I think this also is hardly 
open to doubt. Section 40, clause (2), 
says that the Court, if unable to satisfy 
itself as to Avhich party is in possession 
“ shall ascertain by summary enquiry 
Avlio is the person best enlitied to the 
proi)erty and shall put such person in 
possession . It, therefore, appears clear 
that a competent Court has noAv (letermin- 
ed the rigid of the Avidow-applicant liere 
to possession. I may note liere that the 
Collector has not supported his refusal 
to alloAv the A\*idow to have possession 
by any argument that Iier right to pos¬ 
session has not been determined by a 
competent Court but merely apparently 
has been guided by his idea of its being 
likely to prove convenient to Avait fur¬ 
ther till the matter had been conclusive¬ 
ly determined in favour of the Avidow 
or the other party. Possession in this 
view might have to remain Avith the 
Receiver until the matter had been decid¬ 
ed, some ten years hence, possibly more 
by the Privy Council. 

The application is, therefore, alloAA'ed 
and I order the Collector to take action 
under section 146 of the Code of Criminal 
Procedure to release tlie property from 
attachment and to order the Receiver to 
hand it over to the applicant, Musainma 
Ram Sri. 

s. D. Application allowed, 
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ALLAHABAD HIGH COURT. 

Criminal Kevision Xo. 181 of 1921 

May 21, 1924. 

Present: —Mr. Justice Bovs 
HIRA LAL— Applicant 

^'ersus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V of IS9Si, S3. 
r50J—Order unler.'i. h/J passed in summary trial— 
Sentence — Appeal. 

An order passed under section oG’i. Criminal 
Procedure Cede, in a summary trial, is appealable, 
[p. 17*2, col. 2.] 

Section 414. Criminal Procedure C<jde. says in 
what cases there shall l)c no appeal. It does not 
say in what cases there shall be an appeal, [ibid]. 

Obiter :—An order under section 562, Criminal 
Procedure Code, does not amount to a sentence. 
( iui/i. I 

Criminal revision against an order of 
the Additional Sessions Judge, Cawn- 
pore, dated the 14th Marcli 1924. 

Dr. K. N, Katju, for the Applicant. 

Mr. R. Malcomson (Assistant Govern¬ 
ment Advocate), for the CroAvn. 

J^UDG]^A£1NT•—This is an applica¬ 
tion in revision against an order of the 
Sessions Judge refusing to hear the 
appeal of one Hira Lai against whom 
an order in a summary trial has been 
passed under section 5G2 of the Criminal 
Procedure Code, the refusal being leased 
on section 414 of the Criminal Procedure 
Code which he held barred the right of 
appeal. 

Section 408 gives an appeal from the 
order of a Magistrate of the First Class to 
the Sessions j u<lge. vSection 410 gives 
an appeal from the Se.ssions Judge to 
the High Court. If these two sections 
are uncontrolled there can be no ques¬ 
tion that an appeal lies under them 
from orders under section 562 by a Mao-is- 
trate or by the Sessions Judge res¬ 
pectively. 

The case for the (^'rown here is that 
as there was a summary trial an appeal 
is barred by section 414; the argument 
being that as there is no sentence at 
all it must be held to be a sentence 
less than the maximum which is referred 
to in section 414. 

To support the exclusion of a rio-ht 
of appeal, it will have to be argued that 
“ no sentence " is “ a sentence of less 
than a certain maximum”, I it 


impossible to hold that this is a per¬ 
missible meaning to give to the language 
used. Jt is only necessary to read 
section 414 to realise instantly on com¬ 
ing to the words “passes a sentence” 
that here there was no “ sentence”. It 
has not been suggested here that an 
order under section 562 amounts to a 
sentence. It clearly does not do so and 
m this connection reference may be made 
to the words in section 380 “pass such 
sentence or make such order”. This, to 
my mind, is really sufficient to conclude 
the question. The learned Sessions 
Judge says; “Section 414 provides that 
notwithstanding anything hereinbefore 
contained there shall be no appeal by 
a convicted person in any case tried 
summarily, in which a Magistrate em¬ 
powered to act under section 260, 
passes a sentence of fine not exceeding 
^00 rupees only.” This is a perfectly 
correct statement of wliat section 414 
provides, namely, that there shall be no 
appeal in certain cases. It does not 
say anything at all about whether there 
shall or shall not be an appeal in other 
cases but the learned Judge continues: 

By this section an appeal is allowed 
only in cases in whicli the Magistrate 
empowered to act under section 260, 
Criminal Procedure Code, imposes a fine 
exceeding 200 rupees or passes a sentence 
of imprisonment”. It is tins latter 
paraphrase of the section tliat he has 
misdirected himself. Tlio section says 
in what cases there shall be no appeal. 

It does not say in what cases there 
shall be an appeal and it is by para¬ 
phrasing it in this Avay that he suggests 
the inference that there shall be no 
appeal in other cases and in this way 
has led himself to the conclusion that 
the section says what it does not say 
that there shall be no aj^peal where there 
is no sentence at all. 

There are one or tAvo further points 
that 1 may mention. It is asked Avhy 
should the Legislature haA’e taken away 
any right of appeal AA'heii there is a 
definite sentence, certainly a fine and 
possibly a sentence of imprisonment, 
and yet have alloAved a i*ight of appeal 
AA'hen no sentence AA'as passed. An ex¬ 
planation. readily suggests itself. It is 
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quite coneeivaLle that many persons 
■would regard an order of release under 
section 51)2 of the Code of Criminal 
Pix)cedure, coupled with having to enter 
into a bond to keep the peace and to 
be of good behaviour for any period 
up to three years, as something very 
much more serious than a substantive 
sentence of fine of, perhaps Rs. 10 or 
even Rs, 200. In this connection one 
may notice that an appeal always has 
been given ‘ to the District Magistrate 
against an order of a Magistrate de¬ 
manding security for good behaviour, and 
now the right to appeal against an order 
for security for good behaviour and also 
an order for security for keeping the 
peace has been still further extended. 
Thei’e is, therefore, nothing whatever 
unnatural or unreasonable in giving a 
right of appeal to a person wlio under 
section 562 has to file a bond both for 
good behaviour and for keeping the 
peace. Again, thei’e can be no particular 
significance in the fact that this was a 
summary trial. If there is anything in 
this argument for the exclusion of the 
right of appeal, that exclusion will be 
effected just as surely by section 413 
whether the trial was summary or not 
as by anything in section 414 and we 
may, therefore, take it that anything 
which is authority for the proposition 
that section 414 excludes a right of 
appeal is equally authority in reference 
to section 413. 

Again, if the argument for the Crown 
be accepted that a right of appeal is 
excluded by sections 413 and 414, then 
the whole right of appeal given by 
sections 408 and 410, under ordinary 
circumstances, goes clean out of the 
Statute Book. If that be so, then what 
is the meaning of the words in section 
562, clause (3) “ the High Court may, on 
appeal, when there is a right of ai)Xjeal 
to such Court” To suggest that there 
never is a right of appeal is to make 
nonsense of that clause. Section 562, 
clause (3), only happens to make men¬ 
tion of a right of appeal because it is 
considered desirable to give the High 
Court a power of what practically 
amounts to an enhancement when hear- 
iag the appeal. But in whatever con¬ 


nection the mention may be made of a 
right of axipeal, it is a certain indication 
that such a right must exist. If then 
there is a right of appeal to the High 
Court from an oi'der under section 562 
made by a Sessions Court, there is no 
logic in suggesting that there is not a 
similar right of appeal to the Sessions 
Court from an order of a Magistrate 
The order of the Court is that the order 
of the Sessions Judge, dated the 14th of 
March 1924, dismissing the appeal is set 
aside and he is directed to re-admit it and 
hear it in accordance with law. 

s. D. Re-hcarhig of appeal ordered. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 73 

OF 1924. 

March 1, 1924. 

Present: —Mr. Justice Fforde. 

ABDUL AZIZ— Petitioner 

versus 

E^MPEROR— Respondent. 

Criminal Proccilvre Code (.lot V of IHOS), s. 
—Two persons tried together—One person acquitted 

and other convicted—Appeal by convicted person _ 

Appellate Court's right to express opinion against 
acquitted person — Remarks, expunging of. 

In disposing of the appeal of one of two 
co-accused, who were tried togetlier, and one of 
whom was acquitted, the Appellate Court has 
no right to make use of expressions which amount 
to a finding that the acquitted accused was 
wrongly acquitted. Once a person is tried and 
acquitted of an offence by due process of law and 
no appeal is preferred against his acquittal, he 
must be deemed to be innocent of the charge upon 
which he was tried, and a Court superior to that 
which tried liim has no right to express the opinion 
that he is in fact guilty although acquitted by the 
Trial Court. The High Court will not allow such 
expressions to remain on record, [p. 17X, col. 1.] 

Petition, undei- section 439, Criminal 
Procedure Code, for revision of an order 
of the Sessions Judge, Lahore, dated tlie 
5tli November 1923. 

Sheikh Nia.r Muhaminad and Lala 
LachhviL Nardiiiy for the Petitioner. 

JUDGMENT.— This is an applica¬ 
tion on behalf of Abdul Aziz asking 

that certain statements concerning him 
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appearing in the judgment of the Ses¬ 
sions Judge dated the 5th November 
1923, should be expunged. The judg¬ 
ment in question Avas made upon an 
application by Abdul Aziz for an order 
for sanction of prosecution of certain 
Avitnesses avIio had given evidence 
in a criminal case in whicli he and 
one Abdul Majid had been prosecuted 
under section 381 of the Indian Penal 
Code. In that prosecution Abdul Majid 
was convicted of the olTence charged; 
but the applicant was acquitted. 

In the course of the judgment, Avhich 
is now complained of, the learned Ses¬ 
sions Judge made the folloAving re¬ 
marks :— 

“ (1) The manner in Avhich these 
cigarette cases were delivered at Julliin- 
dui does render it probable the a])plic*ant 
Abdul Aziz had a considerable hand in 
the successful delivery of this consign¬ 
ment. But as the prosecution witnesses 
were Avon over he was lucky enough to 
be acquitted though the Ioaa'cf Court 
^cis of opinion that a p?‘i7Ha facie case 
had been made out against him and he 
Avas charged. 

“(2) The case was a true one. The 
cigarette cases Avere stolen and one of the 
accused has been convicted. Therefore, 1 
have no reason to believe that the Avit- 
nesses falsely implicated this man He 
hoAvever, Avas lucky enough to get oil 
because some of the Avitne.sses Avere 
inimical or because some of the prosecu¬ 
tion witnesses Avere won over to him ” 

In my opinion the learned Sessions 
Judge had no right to make use of ex¬ 
pressions Avhich amoimted to a finding 
that the applicant had been AvronglA^ 
acquitted. He AA-as tried and acquitted 
by due process of laAv of the offence for 
Avhich he had been tried. No appeal 
Avas had against that acquittal, and 
accordingly he must be deemed to be 
innocent of the charge upon which he 
was tried. The words used by the Ses¬ 
sions Judge place on the record an ex¬ 
pression of opinion of a Court superior 
to that Avhich tried the appellant to 
the effect that he is in fact guilty although 
acquitted by the Trial Court. In mv 
opinion It Avould be a grave injustice to 
allow such expressions to remain on the 


record and I accordingly order that the 
Avords complained of he expunged from 
the judgment in question, 
s. D. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 266 of 1924. 

June 4, 1924. 

Present:—Mr. Justice Boys. 

RAJ PATTI— Applicant 

versus 

E!MPEROR THROUGH Musammat 
DEOLI— Opposite Party. 

Criminal Procedure Code {Act V of ISOS), s.J^SSiS) 
proviso HcatiiiUion of conjugal rights, dect'ce for— 
Subsequent ilNreatment—Order for maintenance— 
\\ ife, whether can be absolved from living with 
husband—Decree, how far binding—Court, discre¬ 
tion of. 

The weifylit to bo attached to a decree must 
depend upon the particular circumstances of the 
case and no hard and fast rule can be 
laid down that a decree of a Civil Court is 
for ever and always binding on the Magistrate 
or that his discretion is never fettered, fp. 175. 
col. 1.] 

here in an application for maintenance 
under section 468 of the Criminal Pro¬ 
cedure ( ode It appeared that some 13 months 
before tlie application tlie husband had obtained 
a decree for restitution of conjugal rights but 
soon after taking the wife to his house had 
turned her out with blows ; 

. the Magistrate was justified in exercis¬ 

ing his discretion in favour of the woman and 
in favour of absolving her from the condition 
that she must live with her husband, fp. 175, 
col. 2.] 

Criminal refernce by the Sessions 

Judge, Benares, dated tlie 29th April 
1924. ^ 

Messrs. Kumuda Prasad and Amhika 
Prasady for the Opposite Party. 

JUDGMENT. —This is a Reference 
by the Sessions Judge of Benares recom¬ 
mending tliis Court to quash the ordeT 
of the Joint Magistrate of Benares order¬ 
ing the accused in the case Rajpatti to 
pay a monthly alloAA-ance of Rs. 8 to 
Musammat Deoli, the applicant in a case 
under section 488 of the Code of Criminal 
Procedure. It appears that on the loth 
of November 1922 the husband got a 
decree against the wife for restitution 

of conjugal rights. The Magistrate in 
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this case was asked hy the wife to give her 
an order for maintenance unrestricted by 
any condition that she should live -with 
him. The order actually passed by the 
Magistrate does not expressly free lier 
from any condition. But it was clearly 
intended so to do, in that the Magistrate 
says that he thinks “ she is quite justified 
in refusing to live with him'’ and then 
goes on to give her an order. That order 
he was entitled to make under the pro¬ 
viso to clause (3) of section 488 of the 
Criminal Procedure Code under ordinary 
circumstances. The learned Sessions 
Judge remarks that he would consider 
the Magistrate’s oi'der justified if the 
matter were res integra. But he con¬ 
siders that the decree passed on the 15th 
of November 1922 was binding on the 
Magistrate. It seems to me that the 
weight to be attached to a decree must 
depend upon the particular circum¬ 
stances of the case and that no liard and 
fast rule can be laid down that a decree 
of a Civil Court is for ever and always 
binding on the Magistrate or that his dis¬ 
cretion is never fettered. It is clear that 
if the decree had only been passed the 
day before it would require something 
very strong indeed to justify a Magis¬ 
trate in ignoring it. It is equally, clear 
that if it had been passed 20 years before 
and the woman had yearly endeavoured 
to get her husband to allow him to live 
with her and he had driven lier out with 
blows, the Magistrate could not possibly 
be expected to hold himself bound in 
any way by the terms of that decree. 
Now in this case the decree Avas passed 
some 13 months before. She made her 
application on the 11th of January 1924. 
It is equally clear from her own evidence 
which I have had read to me that after the 
decree she Avas taken to her husband's 
house and Avas driven out from there 
Avith bloAA's. In other Avords she A\’as so 
ill-treated Avhen there that she had to 
go. The truth of this evidence is con¬ 
firmed by Damri the Chaudhri of the 
caste Avho says that he and others had to 
go to the husband’s house at the request 
of the husband’s mother in order to 
bring the applicant Musammat Deoli 
away because there Avere constant roAvs 
uud she Avaa being ill-treated. Under 


the circumstances it appears to me that 
the Magistrate Avas justified in exercising 
his discretion in favour of the AA^oman 
and in faA’^our of absoUing her from the 
condition that she must live Avith her 
husband. In fact, any other order AA’ould 
simply amount to this that the husband 
can first get a decree for restiUition of 
conjugal rights and then turn his Avife 
out AA'ithout an alloAvance at all. Let the 
reference be returned. 

K s. D. Reference returned. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 881 of 1923. 

(Criminal Revision Petition No. 707 

OF 1923.j 
April 5, 1924. 

Present: —Mr. Justice DeA^adoss. 

SOMU PILLAI— Complainant- 

Petitioner 
ve r^is 

KRISHNA PILLAI— Accused- 

Respondent. 

Criminal Procedure Code (Ac/ 1' of 1898), s. .'>20 
—Sessions Judges power to vary order of Sub^ 
Divisional Magistrate passed in appeal—Courts of 
Appeal, Revision, Reference, or Confirmatimi, what 
are. 

A Sessions Court has no power under section 
520, Criminal Procedure Code, to vary or revise 
an order of a Sub-Divisional Ma^jistrate passed 
in appeal against a conviction by a Sub-Magis¬ 
trate, as in respect of such orders, the Sessions 
Court is neither a t^ourt of Appeal or Revision 
nor a Court of Reference or Conlirmation. I p. I7G. 
col. 2.] 

Criminal Revision No. 236 of 1904, relied on. 

A Court of Reference means a Court to which 
references are made and which on reference is 
entitled to go into the matters and dispose of 
them. [i6id.] 

Petition, under sections 435 and 439 
and 520 of the Code of Criminal Pro¬ 
cedure, 1898, praying the High Court to 
revise the order of 30th October 1923 
of the Sessions Court, South Arcot, 
in Criminal Miscellaneous Petition No. 
19 of 1923, preferred against the order, 
dated 1st February 1923, of the Court of 
the Sub-Divisional First Class Magistrate, 
Chidambaram, in Criminal Appeal 
No. 57 of 1922. 
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^Ies?;rs. K.V. KrisJinaswami and 

S. Panchapacjam Iyer, for the Peti¬ 
tioner. 

Messi's. r. L. Ethiraj •3 .\m\ K. S. Jaya- 
ravid Aiyar, for the Kespondeut. 

* 1 1 lis is an application to 

revise the order of the Sessions Judge of 

South Areot in Criminal Miscellaneous 
Petition No. 19 of 1923. The complain¬ 
ant, Somu Pilli, brought a case of theft 
of bulls against the accused in the Court 
of the Second Class Magistrate of Chidam¬ 
baram Taluk. The Sub-Magistrate con¬ 
victed the accused and directed the bulls 
to lie handed over to the complainant. 
Ihe accused appealed to the Sub-Divi¬ 
sional Magistrate of Chidambaram who 
acquitted the accused and declined to 
interfere with the order of the Sub- 
Magistrate regarding the bulls. Against 
this order of the Divisional Magistrate 
an appeal was preferred to the Se.ssions 
Judge of South Arcot Division who set 

aside the order of the Divisional Magis¬ 
trate and directed the bulls to be handed 
over to the accused. It is urged before 
me that the Sessions Judge had nopoAver 
under section 520 to vary the order of 
the Divisional Magistrate. Section 520 
IS in these terms; “ Any Court of Ajipeal, 
conhrmation, reference or revision may 
direct any order under section 517 
potion 518 or section 519, passed by a 
Court subordinate thereto, to be staved 
pending consideration by the former 
Court, and may modify, alter or annul 
such order and make anv further 
o^rdep that may be just.” The Court of 
Session of South Arcot is not a Court 

^ order of the 

oecond Class Magistrate concerned. 
Appeals from the decisions of Second 
Class Magistrate lie to the District Magis¬ 
trate and to Sub-Divisional Magistrate 
^vao ai;e empowered to hear appeals from 
Second Class Magistrate. So the Sessions 
Court IS not a Court of Appeal so far as 

the Stationary Magistrate is concerned. 

it cannot be said to be a Court of Anneal 
in respect of the order by the Sub- 
Divisioual Magistrate. The Sub-Divi¬ 
sional Magistrate heard the appeal from 
the decision of the Second Class Ma«-is- 

P mrt second api)eal lay to the 

CJiut uf bcssiuli ag^iiust the order of 


the Sub-Divisional Magistrate. The 
Sessions Court is not a Court of 
cc.nfirmation in cases of this kind. It 
was feebly urged by Mr. Ethiraj that the 
Sessions Court may be called a Court 
of Reference. I tliink, a Court of Refer¬ 
ence means a Court to which references 
aie made and which on reference is 
entitled to go into the matters and dis- 
pose of them. The High Court is a Courtof 

i Jury cases wliere the Judge 

diners from the Jury. The Sessions 
Couit IS not a Courtof RcAusion so far as 
the judgment of the Second Class Magis¬ 
trate are concerned and the Sessions 
Court lias no reyisional powers over the 
oiders of a Divisional Eirst Class Magis¬ 
trate in appeal Ccyses. Section 520 lias, 
therefore, no application to the Sessions 
Court in cases like this. This 2 -)oint came 
up for decision in Criminal Case No. 236 
ol 1904 before a Bench of this Court. In 
that case the Second Class Magistrate 
convicted the accused and directed the 
property to be taken possession of bj^ 
the h orest Officer. This order was made 
under section 44 of the Madras Forest 
Act. Oil appeal the First Class Magis¬ 
trate, reversed the order of the Second 
Class Magistrate and acquitted the 
Reused under section 47 of the Madras 
-T orest Act and made the order which 
the Sessions Judge took upon himself 
to r^dse. The learned Judge held that 
the Sessions Court was not a Court of 
Appeal, etc*., in those circumstances from 
the Fu'st Class Magistrate, and had no 
jurisdiction to revise the order. I hold 
that the order of the Sessions Judge is 
not authorised by section 520 or anj'other 
^ection of the Criminal Procedure Code. 

-I set aside the order of the Sessions 
o direct that the order of the 

Sub-Divisional Magistrate of Chidam¬ 
baram be given effect to. 

^ • Order set aside. 
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BULAKIDAS I'. AGEXT, B. X. RY. CO. 

NAGPUR JUDICIAL, COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 32 of 1923. 

August 16, 1924. 

PreseJit: —Mr. Baker, J. C, 
BULAKIDAS— Plaintiff No. 2— 

Appellant 

versus 

The agent, B. N. Ry. Company and 
another—Defendant and Plaintiff No. 1 

—Respondents." 

Civil Procedure Code (Acf V of lOOS)^ O. VI, r. 17 
—Suit Agent of Railway Company—Defence 

by Railway Company—Amendment of plahit — 
Prejudice. 

In a suit against a Railway Compan.v, the de¬ 
fendant was described as the Agent of the Railway 
Company, but all the parties were perfectly aware 
that the'suit was against the Railway Company and 
the relief asked was against the Huilwtiy Company 
who defended the suit as such : 

Held, that the amendment of the plaint by strik¬ 
ing out the word “Agent" would not prejudice 
any rights acquired by the Company by virtue 
of the Statute of Limitation, [p. 178, col. 1.] 

Appeal against a decree of the 
District Judge, Nimar, dated the 7 th 
October 1922, in Civil Appeal No. 93 of 
1922. 

Mr. W, R. Piiranik, for the xVppellant. 
Mr. J, C. Ghosh, for the Respondents. 

JUDGMENT.— In this case the 
plaintiff sued the Agent, B. N. Raihvay 
Company, for damages for failure to 
deliver goods consigned to the Railway 
Companj^ within a reasonable time and 
obtained a decree for Rs. 1,487-8. The 
claim was against the Bengal Nagpur 
Company, and the suit ^vas defended hy 
the Company. 

No objection was taken in the First 
Court as to the form of the suit. On 
appeal to the District Judge, Nimar, 
it was contended that the suit was bad 
as being brought against the Agent of 
the Company and not the G Railway 
Company itself. The District Judge 
accepted this coiitenlion and dismissed 
the suit. The plaintiff makes this second 
appeal. 

A preliminary objection is taken that 
the appeal is time-barred by six days. 
The plaintiff put in an affidavit to the 
effect that he was prevented by illness 
from taking any steps in the matter 
of filing the appeal from October to 
January, No counter-affidavit has been 

12 
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put in, and the appeal was admitted 
by my learned predecessor without 
any note as to limitation; so it appears 
that he accepted the appellant’s affidavit. 
It is true that this is not binding on 
the respondents, but in the absence of 
any evidence that. the plaintiff is not 
speaking the truth and in view of the 
fact that the plaintiff has a decree in 
his favour and that his suit is dismiss¬ 
ed in appeal on technical grounds, 
there seems to l)e no reason why the 
plaintiff’ should not have appealed 
against that decision. I, therefore, hold 
that under section 5 of the Limitation 
Act the appeal should be admitted. 

As regards the question of the suit 
being brought against the Agent of the 
Railway Company instead of the Rail¬ 
way Com]iany itself, there are numerous 
authorities on this point, and the 
High Coui'ts have taken different views. 
The learned District Judge has relied 
on the case of Sinehi Ram Bihari Lai 
V. The Agent, East Indian Rallicay Co, 
(ll. It is on all fours with the present 
case. That case relies on Ram Dass 
Sein V. \Cecil Stephenson (2j, Kaheen 
Chunder Paul v. Cecil Stephenson (3), 
and India General Steam Navigation 
and Railway Company, Ltd. v, Lai Mohan 
Saha (4). The Patna case has been 
expressly dissented from in a recent 
case. The Saraspur Manufacturing Cn, 
V. H. B. and C. I. Railway Co, (5). 4'he 
Patna case was also not followed in an 
unreporte<l case of this (^ourt [Firm of 
Haji Sulenian Hussan v. Agent, G. I. P, 
Railway Company (Civil Revision 
No. 114 of 1922, decided on 27th 
January 1923)]. The facts in that case 
are precisely the same as in the present 
case and the Bombay case. 

It has to be obseiwed that in the 
present case the Raihvay Company 
defeated the suit on its merits. I find 
that the printed form of vakalatnama, 
used by the Bengal Nagpur Railway 
Company in suits against them, has the 

I 

(1) 64 Ind. Gas. 125; 2 P. L. T. 679. 

(2) 10 W. R. 360. 

(3) 15 W. R. 534. 

(4) 31 Ind. Cas. 35; 43 C. 441; 22 0. L. J. 241. 

(5) 73 Ind. Cas. 1027; 47 B. 785; 25 Bom, L. R, 
513; (1923) A. I. R. (B.) lot 
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Agent, Bengal-Nagpur Kaihvay ’ printed 
as the name of the defendant. 

No question arises of anv uncertaintv 
as to who was being sued. The suit 
w’as against the Railway Company and 
was defended by the Railway Company 
and not by the Agent in his personal 
^pamty It is sought to distinguisli 
the Bombay (*ase oji tlie ground "tliut 
the Bombay High C\)urt held that tliere 
was a practice in the Presidency of 
Bombay filing suits against Railway 
Companies m the name of their agents, 
but the same appears to be the case 
here in the unreported case of this 
Court quoted above, and also in Civil 
Revision ^o. 113 of 1922, decided on 

M-as also 

against the Agent, B. B. & C I Rail- 
way Company. 

observations of 
the Bombay High Court in the Saraspur 
Mannfacturmg Co. v. B. B. and C l 

Railway Co. (5) {Supra), and I would 
adopt the reasoning of Crnmn J nt 

pages 788 and 789. In the present case all 
the parties were perfectly aware that the 

suit was agamst the Railway Companv 

and the relief is asked against the 
Railway Company who weresubstantiallv 
on the record, and the amendment of 

'"•'i 1 out the word 

Agent would not prejudice anv ri^-hts 

acquired hy the Company In- virtue of 

the Statute of Limitation, ialsoao-ree 
with the \uew of my learned prede- 

t Lent cl .f 

. Agent, G. / I. Railway, that this 

IS a mere misde.scription and that it 

su'ed.^^^ Company who was really being 

In these circumstances the decree 

the lower xVppellate Court dismissi 

the suit will be set aside and tl 

appeal remanded for its disposal on tl 

merits, the plaintiff being allowed i 

amend the plaint by striking out tl 

word “Agent”. Cost^ in this appi 

^m 11 be borne by the respondents* tl 

^ lower Appellate Court i 
abide the result of the appeal. 

Appeal remanded 


PATNA HIGH COURT. 

pRiyy Council Appeal No. 5 of 1924. 

June 17, 1924. 

Prc.sy?iL*—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Foster. 

MAGNl RAM BUXGAR and others— 

Appellants 

X^Cl^SilS 

8RIDHAR CHOUDHURY and others— 

Respondents. • 

Ciiil Procedure Code (Act V of WOS), $.100— 

Order appoirjtinrf or refusing to appoint 7?e- 
ceiver- Application for leave to appeal to Privy 
Cou ncil. 

An order refusing: or granting the appoint- 
^itnt ()f a Receiver does not fall within the 
provisions of section 109, Civil Procedure Code. [p. 
180. col. 1.] 

As the appointment of a Receiver is in no 
way a matter which tinally determines the rights 
of the parties, an order of ajipointment does 
not fall under section lOi) (a), [p. 179, cols. 1 & 2.] 

Application for leave to appeal to 
the Privy Council from a decision of the 
Patna High Court (Mr. Justice Das and 
Mr. Justice Ross), pi-inted as 78 Inch Cas. 
620, setting aside an order of the Subordi¬ 
nate Judge, Dhanbad, appointing a Re¬ 
ceiver. 

Messrs. Hasan Imam and S. K. Mitter, 
for the Appellants. 

Messrs^ S. M. 'MiiUick, ..L B. Mnkherji 
and A'. A, Sen, for the Respondents. 

JUDGMENT. 

Miller, C. J.— This is an applica¬ 
tion for leave to appeal to His Majesty 
in Council from a decision of this Court 
setting- aside an order of the Subordi¬ 
nate Judge of Dhanbad appointing a 

Receiver of the properties, the subject of 
the suit. 

1 he suit was a mortgage suit instituted 
by the petitioner against Nil Money 
Clioudhury andthemortgagewhich was to 

secure an advance of eight lakhs of rupees 
hypothecated certain property for that 
purpose. Amongst other terms in the 
mortgage-deed it is provided that if 
default shall be made iii payment of 
any instalment of interest or if the 
mortgagor should make any breach of 
^ny of the covenants and conditions to 
be performed by him, the mortgagee 
shall be entitled to call in tlie Avhole 
of tlie. priiici]ial and interest notwith- 
titandiiig the fact that the date of re- 
payment shall not have arrived, and in 

the event of a suit being it shall 
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be laM’ful for the mortgagees without 
any further consent on the part of the 
mortgagor to apply for the appointment 
of a Receiver to take possession of the 
mortgaged property. The property in 
this case was certain coal lands and col¬ 
lieries. lu the i)laiut the plaintifts 
claimed in addition to their ordinary 
remedies in a mortgage suit that a Re¬ 
ceiver should be appointed. Before the 
suit came on it appears that the mort¬ 
gagor Nil Money Choudhury and his 
brother Siddhar Choudhury (the 
not being a party to the mortgage bond) 
had instituted a suit in the Calcutta 
High Court for dissolution of partner¬ 
ship, it being contended that they were 
in partnership and that the mortgaged 
property (the subject of the present suit) 
was part of the partnership assets. In 
that suit a Receiver was appointed and 
put in charge of the partnership assets. 

The learned Subordinate Judge oi 
Dhanbad, before whom the mortgage 
suit came for trial, in a preliminary 
application asking for the appointment 
of a Receiver, after discussing at some 
length the (luestions raised in that ap¬ 
plication, ordered a Receiver to be ap¬ 
pointed. It should be mentioned that 
before the present suit was instituted 
the plaintiff had obtained leave from the 
Calcutta High Court to add the Receiver 
appointed by that Court as a party to the 
suit. In the result the Receiver Mr. K. 
Mitter, who had been appointed in the 
proceedings in the Calcutta High Court, 
was appointed Receiver on behalf of the 
mortgagee in the mortgage suit by the 
Subordinate Judge of Dhanbad. 

From that decision Sridhar Choudhun', 
the brother of the mortgagor, appealed 
to the High Court at Patna. The appeal 
was heard before a Bench of two Judges 
who overruled the decision of the lower 
Court and set aside the order appointing 
a Receiver. One of the grounds, if not 
the main ground, for that decision was 
that a Receiver having been appointed 
bv the Calcutta High Court there would 
be a conflict of jurisdiction if this High 
Court were to appoint another Receiver 
or even the same Receiver in the interests 
of other parties. 

From tliat decision we are asked Tor 


leave to appeal to His Majesty in Council. 

In my opinion this was not a hnal 
order within the meaning of «^ctiou 
109 (a) of the Civil Procedure Code, the 
appointment of a Receiver is in no way 
a matter which finally determines the 
ri«'hts of the parties. It was pointed 
out, however, that in the present case 
the appointment of a Receiver was one 
of the lemedies which the mortgagee 
was entitled to in certain events, and that 
his right to such appointment was a 
substantive part of the claim in the 
mortgage suit. I do' 'not take this vieu. 
In the clause which deals with the matter 
in the mortgage bond, the right, that is 
o-iven to the mortgagee in certain events, 
seems to me to be practically no more 
than a right he would have without such 
a clause. The only right he is 
is in the event of a suit being filed to 
apply for the appointment of a Receiver, 
to take possession of the coal land and 
it stipulates that he may do that without 
aiiv further consent on the part of the 
mortgagor. But in any event it is always 
for the Court to say in its discretion 
whether it will ap)joint a Receiver or not. 
But for the complications which have 
arisen by the appointment of a Receiver 
by the Calcutta High Court in this case 
I have no doubt whatever that upon an 
application being made on the mortgage 
suit being filed the Court would have 
appointed a Receiver forthwith Ine 
matter, however, is one entirely for the 
discretion of the Court and whichevei 
way the Court decided it certainly does 
not to mv mind, finally determine any of 
the’ rights of the parties which have 
arisen out. of a mortgage bond. For 
these reason I do not think that the case 
falls under section 109 (a) of the Civil 
Procedure Code. 

We have been asked to say, however, 
that the case is of such importance that 
we ought to exercise our jurisdiction 
in f^ranting leave under section 109 (c) 
and certify that this is a fit case for 
appeal to "His Majesty .in Council. It is 
true that a question arises in this case 
as to what is to be done where there 
would be apparently a conflict of juris¬ 
diction between two different Courts if 

the order M'cre acceded to. I do »o 
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think, however, that this is in itself 
any .sufficient ground for allowing an 
appeal to he carried to His Majesty in 
Council. It .seems to me that in the 
existing circumstances the Receiver, who 
is now fully aware of the claims of the 
mortgagee, will he acting at his peril if 
he deals uitli the pro])ei'l\’ in any wav 
contrary to his interests.' Moreover, it 
is always open to the mortgagor to 

apply in the i>roceediiig.s ik>w goin<>- on 

in the Calcutta High Court, if he con¬ 
siders that his interests are in any wav 
heing jeopardised. Jr. the only'case's 
which have heen drawn to our attention 
in hich this matter has heen consider¬ 
ed, namely, the cases of Chiiudi Dutt Jlia 
y. Pudmanund Singh Bahadur (1) and 
Muhammad Musaji Saleji v. Ahmed Musa- 
ji Salcji (2) it "was laid down on both 
occasions that an application, sucli as 
tins, asking for leave to appeal to His 
jVlajestj in Council from an order re¬ 
fusing or granting the appointment of 
n Keceiver was not such an onler as 
fell within the provisions of section 109. 
It may he that tlie present case is 
somewluit unusual and rai.ses (piestions 
which have not been determined on a 
lirevious occasioji, hut at the same time 
1 do not think the matter is one of such 
importahee that we ought to exercise 
our powers under section 109 and grant 
this application. The application should 
he dismissed with costs. Hearing fee 
gold mohurs. 

Foster, J.— I agree. 

ppliccit 10u fllafiiLS'-ofl 

a) 22 C. 028; 11 Ind. Dec. (y. s ) ^ 1.1 

{2) 10 Ind. Cas. 43<J[ V.i C. L. J. 507 ' 


ALLAHABAD HIGH COURT 

Second Civil Appeal Xo. 131 of 19-> 

June 2C, 1924. 

Pi-eseat .-—Mr. Justice Dalai. 
BJSHUXATH KAI-Plaixtjff 

- Appellant 

versus 

JODHl RAI and others—Defendani 
, 7-Respondents. 

/-aiu—:7oint family-Fathers debt—iS. 
duty to pay Mortgage-decrce against fathe 
Ancestral property sold-Suit to cancer He 

proof ^ Immoral or 


It is the pious duty of ;i Hindu son to pay 
a simple money debt due from his father even 
durin*' the lifetime of the father, [p- 160, col. 2.] 

\\ Jiere 5i Hindu son .sues for euncellation of a 
sale of joint family property in execution of a 
mortsa.ge-decree against lii.s father, tlic burden is 
f^'n Jiim to ))ro\'e that the debt in resjiect of 
uiiiHi the decree was ]‘as.sefl was contracted 
for illegal or immoral purj.o.ses. j]). 18d. col. 2.] 

Second appeal against a decree of 
the District Judge of Ghazipur, dated 
the 12tli October, 1922. 

Hr. Htiwid Ha.sau, for tlie Appellant. 

Dr. M. L. Agd'ru'nhi, for the Respond- 


JUDGMENT, —A Hindu son sued 
for the cancellation of two auction sales 
of joint family ancestral property sold 
in execution of decrees which the lower 
Appellate Court held were not binding 
on him. Ihe question was wlielher the 
decrees were such as would hind a 
Hindu son. One sale was lield on the 
2oth June 1911 in execution of a decree 
foi sale on loot of a mortgage and the 

l^'^k place on the 28th iSepteni- 
hei 1,)H in executitui of a simjile money 
deciee. 1 lie simple money decree was 
for a debt conlracted liy the father to 
pay j)re-emption money. Botli the lower 
t ourts have lield that this was a legal 
necessity for whicli the father, the 
inanaging member of tlie family, ma}' 
borrow money. The propertv is still in 
the possession of the family. Apart 
from tliat it will be the pious duty of 
the son to pay a simple money debt 

his father even during the 
lifetime of his father. 

The second sale raises a question of 
burden of jiroof. It was argued here 
that it lay on the auction-purchaser to 
prove that the debt was contracted for 

’ "I'his is not correct. 

J he F ii*st Court held that the plaintiff 
and ms father were members of a joint 
lamily and that the familv property 
V as jointly Jield. Thus the plaintiff 
f oiud not claim half share of the 
piopei ty in suit as there lias been no 
division of the joint family property, 
-tie can avoid the sale entirely if he 
could prove that the debt was contracted 

lor immoral purposes. This he has 
failed to do. 

The argument was that the burden 
lay oil the purchaser. I had occasion 



Vol. 82] 


INDIAN CASES. 



ASHAHFILAL MAHTIIA V. SURAJMAYA MISHRAIX. 


ill Oudh to discuss this matter in First 
Appeal No. 70 of 1921 [Rup Kiahorc v. 
Kanhaiya Lalj. The distinction between 
the son’s liability under a mortgage 
executed by a father in a joint Hindu 
family and his remedy after proceedings 
taken against the father on the foot of 
the mortgage was first stated by Lord 
Hobhouse in the Privj^ Council judgment 
of Nanomi Babiiasin v. Modhun Moliii)} 

u). 

“It appeal's to their Lordshiyis that 
sufficient care has not always been taken 
to distinguish between the question how 
far the entirety of the joint estate is 
liable to answer the father's debt, and 
the question how far the sons can Tie 
precluded by proceedings taken hy or 
against the father alone from disputing 
that liability. Destructive as it may be 
of the principle of independent co- 
parcenaiy rights in the sons, the 
decisions have for some time established 
the principle that the sons cannot set 
up their rights against tlieir father’s 
alienation for antecedent debt or against 
his ci'editors' remedies for their debts, 
if not tainted with immorality. On this 
important question of the liability of 
the joint estate their Lordships think 
that there is no conflict of authority.” 

In Sahu Ram Chandra v. Bhup Singh 
(2) the law on the subject was again 
examined by the Privy Council. The 
question at issue there was the nature 
of an antecedent debt. Tlieir Lordships 
pointed out that so far as tlie joint 
family estate was concerned the law 
had been inA’oked for Ihe ju'otection of 
third parties whose rights in or with 
regard to it have been acquired in good 
faith and they went on to observe : — 

“A perusal of the numerous authorities 
will show that where a joint family 
property has been sold out and out, or 
where a decree in execution of the 
mortgage has been obtained against the 
property, and rights have thus sprung 
up with regard to the joint family 

(Disr. 21; l:tl. A. 1; 10 IikI. Jiir. 151; 1 Sar. 
P. O. J. 682; 6 Ind. Deo. (n. 510 iP. (\». 

(2) 59 Ind. Cab. 280; 59 A. 457; 21 C. VV. N. 698; 
1 P. h. W. 557; 15 A. L. J. 457; 19 Bom. L. K. 498; 
28 O. L. J. 1; 55 M. L. J. 11; (1917) M. W. N. 
439; 22 M, L. T. 22; 6 L. W. 215; 14 I. A. 126 
(P. O.). 


estate, these rights are not to be defeated 
by the members of the joint family 
simply questioning the transaction 
entered into by its liead.” 

These pronouncements leave no douTit 
that the burden of proof in a case like 
the present lay on the plaintiff. It is 
admitted that he has not discharged it, 
so the decree of the lower Court is 
perfectly correct. 

This appeal is dismissed Avith costs 
which will include fees here on the 
higher scale. 

K. s. I). jippeal di.^misspd. 


PATNA HIQH COURT. 

Civil Revision No. 71 of 1921, 

May 30, 1924. 

Present: —Mr. Justice Das and 
Mr. Justice Ross. 

ASHARFILAL MAHTHA and others— 

Petitioners 

ve}‘sn.s 

SURAJMAYA MTSHRAlN^OrrosiTE 

Party. 

Cojnpromise decree — Fraud—Decree set usHe-— 
nights of parties. 

When a compromise decree is set aside on the 
ground that it was obtained by fraud, the Court 
is bound to proceed with the original case, as 
tlie effect of setting aside the decree is to remit 
both parties to their original rights, [p. 182, col. l.J 

Civil revision from an order of the 
Munsif, Darbhanga, dated the 10th of 
January 1924. 

Mr. Murnri Prasad^ for the Petitioners. 
Mr. Lachmi Kant Jha, for the Oppo.site 

Partv. 

JUDGMENT. „ 

DaSy J. —This application must 
succeed. A consent-decree was passed 
in a suit on the 20tli of November 
1920. Thereafter the defendant in that 
suit, the opposite party before us, in¬ 
stituted a suit, being Suit No. 791 of 
1922 , against the plaintiff, the petitioner 
before xis, for setting aside the consent-^ 
decree on the ground that it Avas obtained 
by fraiul. That suit succeeded and the 
petitioner thereupon askerl the (Tourt 
to proceed with vSuit No. 210 of 1920 
on the ground that the consent-deciee 
having been set aside he Avas entitled 
to proceed Avith the suit, The learned 
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PrX.UnA.TSA V. niAGAN'LALSA. 

Munsif dismissed this application hold¬ 
ing that “the plaint is now dead*' and 
that “it cannot l)e received without any 
formal judicial order of a competent 
Court to that effect." 

The learned Vakil ai^pearing on l)ehalf 
of the opposite party has relied upon the 
decision in BhtDiaji Gavind Ktilkitnil 
V. Rukmahai (1). But he has very 
properly given us a list of cases against 
him. Of these cases there is <me whicli 
was decided l)y the Judicial Ccmimittee 
in 1876 v\z.^ Khajoortutnissn v. J^nii'shrnt 
Jehan (2). In that case it was held 
that “the effect of setting aside the 
compromise was to remit l>olh parties 
to their original rights." There is a 
large number of cases on this point, 
ljut it is unnecessaiy to refer to them; 
and, it is sufficient to say, that we are 
hound by the decision of the Judicial 
Committee and that there is no justifica¬ 
tion of the order passed bv the Court 
below. 

The order of the Munsif is accord- 
set aside and he is directed to 
proceed with the hearing of Suit No. 216 

of 1920. There will be no order as to 
costs. 

Ross, J. —I agree. 

S- t). Application allowed. 

(b 10 li. 3.18; 5 Ind. Dec. s.l G13. 

. (2) 2 C. 184; 3 I. A. 291; 26 W. R. 36; 1 Ind. Doc. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 134 of 

1923. 

March 19, 1924. 

Present: —Mr. Baker, J. C. 
PUNJARAJ8A —Defendant No. 1— 

Appellant 

versus 

CHAGANLALSA and another— 
Plaintiff and Defendant No. 2— 

Respondents. 

C. P. Land lievenue Act {II of WI7J s '>03 
—Abadi site, occnpaticn of, by tenawi—Trarj^/er 
by landlord—Right of tenant to resist entry bu 

transferee—Adverse possession, ^ 


/I'iio occupation by a tenant of nn aladi site in a 
village makes him a licensee and unless the land 
is given t(* him as a house site he is not protected 
by section 203 of tlie Land Revenue Act. A sale 
by the landlord ]>uts an end to the license, [p. 183, 
col. 1.] 

Xo title by prescription can be acquired in res¬ 
pect of such land by the tenant iu the absence of 

any assertion (.>£ adverse title against the landlord. 
[ibid.] 

Ai)peal against a decree of the District 
Judge, Nimar, in Civil Ap>peal No. 191 
of 1922, dated the 2nd Fehniary 1923. 

Mr. A. ('. Hop, for tlie Appellant. 

^Messrs. J. C. Ghosh and W. R. Puranik^ 
for the Respondents. 

JUDGMENT. —The plaintiff sued 
to recover possession of two small pensions 
oiabadisiie sold to him Ijy defendant No. 2, 
the malguzar, from defendant No. 1 wJio is 
alleged to have taken wrongful possession 
of them. The defendant No. 1 contend- 
e<l tliat they were his property. Both 
the Courts below have found that though 
he had been long in possession, his 
possession was merely that of licensee, 
and under section 59 of the Easements 
Act, the transferee of the grantor is not 
bound by the license. 

The flefendant No. 1 ap]')enls on the 
ground that the site isnccupierl by him as 
part of the ahadi, in which he has a herit- ' 
able though not a transferable right under 
section 203 of the Land Revenue Act. 
Reference is made to B}toi}diisao v. 

Ram il) Bhayalalx. ChiinnUal (2) 
Govind Rao v. Amrit Rao (3) and 
Motiram v. Rnp Khan (ly 

These are all cases of transfer by 
tenants and are not applicable to the 
present case, and the remarks in the 
last 2 cases go against the appellants. 
In Govind Rao v. Amrit Rao (3) it is 
remarked that the object of the uajib-ul- 
arz is to recognize the proprietary right 
of the landlord consistently with the 
undisturbed occupanc}' of village build¬ 
ing sites by the licensed occupants and 
their customary successors, and in the 
next case at page 156 it is distinctly" laid 
down that the occupiers are mere 
licensees. Their right does not amount 
to an interest in the i)roperty and seems 

ai 12 c. P. L. R. 146. 

ab 16 0. P. L. R. 81. 

(3) 4 N. L. R. 142 at p. 153. 

(4) 1 N. L. R. 155 at p. 156. 
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to be a mere license within the definition 
of that term given in section 52 of the 
Easements Act. 

The leading case on the point is 
Narain v. Beharl (5) where it is held that 


tenants rcsieiing in the abadi are 
licensees. 

Section 203 of the I\.and Uevcnne Act 
refers to ht>use sites. The* land in dispute 
in the present case does not form i)art 
of the house site, hut is a mere open space 
near defendant No. I's house used by him 
for the purposes of a latrine. There are 
no permanent structures on it now and 
though it may have been in his occupa¬ 
tion long time, no title by prescription 
has been acquired in the absence of any 
assertion of adverse title against the 
landlord. Such user as the defendant 
has made cannot amount to adverse 
possession: of. Radhikadas v. 
viohanlal (6) following Cnrsctjl v. 


Gokuldas' Madliowjl G)- 

It was not tlie appellant s case that 
this land was granted to him by the 
malguzar along with the house site and 
this being so, although he may be i)ro- 
tected by section 203 of the Land 
Revenue Act and the 2 vajib-ul-(n '2 as 
regards the site in (luestion he is a 
mere licensee of the landlord, the 
Malcfitz(n\ and under section 50 of the 
Easements Act the sale to tlic plaintiff 
puts an end to the license. 

The appeal accordingly fails and is 

dismissed with costs, 

G R n Appzal dismissed. 


(5) 31 Ind. Cas. 307; 11 N. h. R. 12 *. 
(S) 39 Ind. Cas. 54; 13 N. L. R. 2’). 
{7) 16 B. 338; 8 Ind. Dzc. (n. s.) 703. 


MADRAS HIGH COURT. 

Secoj^d Civil Appeal No. 1217 of 1921. 

April 4, 1924. 

P?'es.cnf;—Mr. Justice Ma lhavan Nair. 
THITHI KUrn — Deffa'dant 
No. 1— Appellant 

VCT*SILS 

NELLAYA VARIATH, Manaoer 
UNPER n Karar RAGAVAN 
UNNI ELAYA VARIAR and others — 
Defendants Nos. 2 and 3— Respondents. 

Malabar tanvad --.1/ainfcnance grant~-lJncum 


hrancc by graniet prohibited—Encumhranc 
e;^ected agaiust prohibition- Tanvad, lohethc 
liable for encumbrance on ffrantec's death. 

If the member of a Malabar tanvad is ^iveii 
tanvad properly for his life witli an express 
prohibition against eneumbering it, and lie enenm- 
bers it, after his death, the tanvad is not liable 
for the cnc\imbrance. (p. 181, col. 1.] 

Second aiipeal against a decree of 
the District C'ourt, South Malaliar, in 
Appeal Suit No. 7()2 of li)2d, prefoi’i’ed 
against a decree of the Court of the 
District Munsif, Manjeri, in Original 
Suit No. 390 of 1919. 

Mr. B. Packer, for the Appellant. 

Mr. K. P. M. Mcnov, for the Re¬ 
spondents. 

JUDGMENT. —The first defendant 
is the appellant. The plaintiff, a member 
of a Malabar tanvad, sues to recover 
possession of the suit properties allotted 
to the deceased Krishna Wariar under 
Exhibits B and C. The defendant is in 
possession of these properties under the 
mortgages executed by the deceased 
Krishna Wariar. The lower Courts 
have decreed possession to the ]>laintifT 
liolding that the mortgages are not 
binding on the tanvad. The learned 
Vakil for the appellant has advanced 
various arguments in the second appeal. 
His first argument is that the arrange¬ 
ment under which these properties were 
allotted to Krishna Wariar amounted to a 
l^artition of the tanvad properties, that 
accordingly Krishna Wariar got these 
properties absolutely for himself and 
through him his client the mortgagee 
has now got valid rights to these 
properties. On a construction of Ex¬ 
hibits B and i\ it cannot be held that 
Krishna Wariar had effected partition 
of the properties from the tarwad. 

It is next argued that the present 
plaintiff was not entitled to institute 
this suit on the ground that Krishna 
Wariar who had left the tarwad under 
the maintenance an*angements was not 
a party to Exhibit D. It is admitted 
that Exhibit D gives him the right to 
institute the suit. Krishna Wariar must 
be considered to have dissociated him¬ 
self from the tarwad under B and 
and, therefore, the fact that he.was not 
a party to D, cannot affect the arrange¬ 
ment for the administration of the 
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U'dfJ embodied in it and in pursuance, 
of which* the present plaintiif e.ets the 
right to institute this suit. In my 
opinion, the plaintiff is entitled to in¬ 
stitute this suil under Exhibit D. 

Tlie next argument which lias been 
advanced on belialf (d* the aj.i)ellant is 
that his client has perfected a title by 
adverse jiossession of mortgagee’s in¬ 
terest in the suit pro])erties. It is 
argued that under ihe maintenance 
ayrangeinenls in pursuance of wliich 
Ixiishna ariar got these ju'op^u'ties, lie 

is not allowed to encumber them, and 
that since lie eiieumbered tliem in 
violation of the terms, tlie defendants 
ha\v perfected for themselves a le^al 
title by adverse possession. Tlie deei- 
sioii Mf tins (piestion depends ou the 

construction of B and C as regards the 
interest that was conferred upon Krishna 
anar under their provisions. As mav 
be seen from paragraph No. 1 and para- 
graph No. 2 of Exhibit B the intention 
ol the parties to the document was to 
give Krishna Wariar a life interest in 
these properties. It^ is specificallv stated 
that iie will continue to enjoy those 

apart for him throughout 
ms life-time..The statement that he is not 
to create, any encumhrance in my view 

onlyaTnounts tothis, viz., that the tarwad 
after the death of Krishna Wariar will not 
he liable for these encumbrances. So 
long as Krishna AVariar is alive the 

/aricur/ As not entitled to immediate 

possession of the suit properties. The 
decision in Madhara v. Xarayatia (1) does 

not, therefore, apply to the facts of this 

case. It IS not the case of the an 
pellants that after the death of Krishmi 
Wariar his client had been in adverse 

possession for over 12 years. I mav 

fw nowhere mentioned 

that the tarwad was aware of these 
encumbrances created bv Krishna 
Wanar _m favour of the defendant 

Cnder these circumstances, I think that 

the plea of limitation should also be 
overruled The second appeal is d s 

missed with costs of the first defendant 

V. x. v. 

9 M. 2 *4; 10 Ind. Jur. Gl; 3 Tnd. Dec. «.) 
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ALLAHABAD HIGH COURT. 

I'iRST Appeal from OrdePv No, 143 

OF 1922. 

May 30, 1924. 

Prr.settt:~ Sir Cecil Henry Walsh, Kt., 
Acting Chief Justice, and Air. 

Justi{'e Kyves. 

//((Iii BAL(10BIND —Defexdant 

—Appellant 

verf^uM 

'*^HE() K( mar .vno another -- 
Plaintiffs and AlAHTAB 

K1 AR AND another Defendants— 

Respondents. 

/ uv/ rmcLdurc C.ule (Act V of IH0.S), JJ^S, 

' ^ A'AW/r, r.-i- Dicree, /orm 

Mort(/(itfe .suit Pre/im iiKiry ilccne for 

/orrrftKsine pererr not in arrnrdnv.ro with jiidg- 
//<e’/D t n'l rt t, f ynlusi'/fnrut pi oi r. diin/.s, whrthrr 

rni,,l Suintnon.s^ when "dnhj .scr.rd-' y,<otuiiai>r 
<. Inj i,oHiti> a<jcnt Poreefnaart decree^ whe¬ 
ther can be enforced—Wronqful act of Court, 
whether creates e.stoppel—Hioh Court, inherent 
pnwei of, to rorrect nii.stake- Intei’ests oi jii.stice 
— Court whether can extend time fixed /or doing 
pan ticular fad Protrncted pr<weedings - I ntcrest 
during interval, nature oi. 


T hr decree which is drawn np l>v a Court must 

be m accordance with the judgment. AVhere. 
therefore, the judgment gives a decree for sale 

decree <luiwn nj) is a preHminar>’ 

accordance 

NMth the ludgment. is invalid and vitiates all 
:.ubsequent prcceedinj;S in the case. [p. 1S6, col. 2.j 

A summons cannot he said to be “duly seiwcd" 
^Mthin the meaning of O. IX, r. 13. Civil Pro- 
‘c«uif (ode if it is a misleading document 
HiMiig* no relevniice to the real proceeding which 
jS contemplated, [p. 188. col. 2.] 

incumljcnt un the Court to he scrupulous 
in the extreme, and very careful to see that no 
taint or touch of fraud or deceit, or misrepre¬ 
sentation is found in the conduct of its ministers. 
It must at any rate not fall below the standard 
of honesty which it exacts from those on whom 
PHs.s judgment. The slightest suspicion 
of trickery or unfairness must affect the honour 

col 1] impair its usefulness, [p. 189. 

^ Harperink,! Ind. Cas. 122; 3G C. 

N. 249; G A. L. J. 34; 5 

?n ?■ r“V.? *“'■ 11 Bom. L. R. 227; 

19 M. L. J. llo; 3G I. A.- 32 C.,). relied on. 

Therefore, a Court must not enforce against a 
ortgagor or any one interested in the equity of 
ICC emptiou, a- foreclosure decree wlien he has 
ihisled by its duly accredited agent 
rough the issue of a notice fora decree for 
sale. ip. 189, col. 1.] 

Thei-e can be no estoppel against a litigant 
rising out of the wrongful acts of the Court, 

Pt'rformed by its own officials, [p. 189, 
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The object of Courts is tu decide the rights i*f 
parties, and not to punish them for mistakes they 
luav make in the conduct of their case, by 
deciding otherwise than in accordance with their 

rights. Ip. 190, col. 1.] ., » ▼ 

Cropper v. Spiith, ^183-1) -t> Ch. 1). /OO; i>3 Ij. J. 
Ch. 891; 51 U T. 733; 33 W. U. liO. followed. 

The High Court has inliercnt power under 
section 151 of the Civil Procedure Code to correct 
a mistake for the purpose of preventing a 
miscarriage of justice appearing on the face of 
the proceedings and to make such orders in the 
nature of conscciucnlial orders, as may he neces¬ 
sary for the ends of ju.stice and t.» prevent an 
abuse of the process of the Court, Avhich includes 

the idle multiplicity of proceedings. [fCK/. 

Under section 148 of the Civil Procedure 
Code the High Court can extend the lime tixed 
by the. decree of a Subordinate Court for tlie doing 
of auv particular act. 

In a case where proceedings have been pro¬ 
tracted through the fault of both parties, interest 
for the p.M-iod of suit partakes of the nature of 
damages and the Court may mould it accoraing 

to its will, [p- 190, col. 2.] 

First appeal from an order of the 
Second Subordinate Judge, Cawnpore, 
dated the 7th September 1922 

Dr. M. L. Agarnufla and Mr. -1, I . 

Dube, for the Appellant. „ o 

Sir Tej Bahadur Sapru, Dr. .s. A. beu, 
Messrs. Iqbal Ahmad and Ajodhia Aath, 
for the Respondents. 

JUDGMENT.— These are three 

appeals by certain second mortgagees, 
and a lessee of the mortgagor, against 
an order of the Subordinate Judge of 
Cawnpore, dated the 7th of September 
192^ reiectins: an application to set 
aside under O: IX, r. 13 of the Code of 
Civil Procedure, a decree absolute for 
foreclosure. The parties are persons of 
position, but the history of the case 
illustrates the astounding complications 
and delays Avhich arise in this country, 
in effecting service, in fixing dates for 
hearing, in determining the real contro¬ 
versy between the parties, and in enforc¬ 
ing decrees, and also the difficulties 
witii which this Court is frequently 
confronted, owing to the gross negli- 
o-ence of the officials in the Subordinate 
Courts, instances of which generally 
come to our notice when it is too late to 
investigate the matter with any hope of 
saddling the responsibility on the right 
shoulders. This case, in which the only 
substantial issue, namely, how much is 
due under two ordinary mortgages, 


niiglit have been setlleil in less tlian 
three hours, has taken three years in the 
lower Court, and owing to the transfers 
of judicial officers, which have taken 
place, has passed through tlie liands of 
four Judges. It is now nearly eighteen 
months since the appeal was admitted 
in this Court. 

The plaintiffs are the minor cliildreu 
of the deceased mortgagee Ram Charau 
Shukul, suing under the guardianship 
of their mother. The. defendants were 
one Ganri Slianker, the original mort¬ 
gagor, who died pending the appeal, 
Musanipiat Gyan Devi, widow of a 
deceased District and Sessions Judge of 
this Province, Jwala Devi, her daughter, 
who are second mortgagees, and Bal 
Gobind, an Honorary Magistrate, hus¬ 
band of Jwala Devi, and lessee of the 
mortgaged property. 

The difficulties which have occurred 
in elTecting service from time to time, 
partly owing to the fact that Gyan Devi 
is a pardanashiii lady living at Agra, 
and partly to the desire of the defen¬ 
dants to gain time, are fully set out in 
the elaborate judgment of the Subor¬ 
dinate Judge. For the purpose of 
reference, the following schedule of 
dates, which was prepared by the paiTies 
may be useful:— 

[The Seliedule is omitted as imma¬ 
terial—ii/V.] 

Tlie original decree in the suit was 
passed ex parte in January 1920. It was, 
however, set aside by Babu Laehmi 
Narain Sahib, Subordinate Judge of 
Cawnpore, in January 1921. The suit 
was one for foreclosure, and claimed that 
relief. It was heard on the merits, and 
decided by the learned Judge on the 5th 
of February 1921. The defendant Gauri 
Shankar put in no defence. The issues 
were settled as follows:— 

What sum, if any, are the plaintiffs 
entitled to on the basis of the mortgage- 
bonds dated the 4th of January 1912 and 
the 25th of May 1912 ? 

Whether the interest at 9 per cent, 
per annum with six monthly rests is 
penal ? 

Presumably the defendants, who were 
interested in the equity of redemption, 
were desirous of saving the property 
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from foieclosure, and of obtaining from 
the Court a decision as to the actual 
amount clue under the mortgages Tlie 
learned Judge gives no reason, hut in 
lus judgment he ascertains and decrees 
the amount due, less a sum for propor- 
tionate costs, and awards to the plain¬ 
tiffs interpt at the contractual rate till 

«n?I namely, six months, 

and thereaftei future interest at the 
Court rate, in terms of O XXXfV r 4 nf 

the Code of Civil P.Wd™ oilLtA' 

SIX rnonths for payment before sale It 

Pi-ovisional decree 
Mas a provisional decree for in 

plaintifFs’ claim, the learne 
Judge describes the suit as one fw 
recovery of the amount due bv sale of the 
hypothecated property. The plaintiffs 

relied upon the fact 
^at they were asking for foreclosure 

dSeJ \hevjudgment, ‘that 

fn thi » . learned Judge, 

O XXXTv'^^'^^ discretion under 

^ocedS'^Onrl^ (2). Civil 

^loceaure Code, intended to nas^^ n 

Sees in f pr-e rminary and final 

for'”",«>« " n 1; 

i» SMcbdl '' P'»‘nt- 

u succeeds and the mortgage is nni 

/"^^tgage by ^conditionaf safe he 

Court may, at the instance of *inv 
interested in the ri^^ht of 

EB^ 

ilgrSiiSS 

dinate Judse had r.^ • • ‘v- pribor- 

view of the jud<rment^"^m*^?*""’ 
such a decree The Oodp t "P 

drawm up by the is 

accordance -with the ^ 

-ill be neeeS® . *?', J‘ 


<lirect an enquiry in Cawnpore as to the 
circumstances under udiich this decree 
came to be drawn up in tliis Avay. In 
oui opinion this decree is invalid and 
Mtiates the Avlmle of tlie subsequent 
proceedings wliich have been taken 
subsequent thereto in the Subordinate 
' ndges Court. The objection is stated 
jn the ()th ground of tlie appeal of JAvala 
C>evi in the following terms :— 

" The preliminary decree is incorrect 

and not according to the order of the 
.judgment dated 5th Fel^ruary 1921, and 
nence the whole proceedings thereafter 
are^null and void. " 

AVith this view we agree. Whether Ave 
ought merely to declare it void, or to set 
It aside ourseh^es, is a question of 
procedure, Avhich in view of the line 
a en by the Bar in this case, must be 
discussed hereafter. It, is eonteuded hv 

iu' ‘''^api'ii, oil behalf of 

e plaiiitiffs, that the defendants knew 

ot the form of the decree. There is 
ceilainly no evidence on the record 
that they did, but it is said that they 

nuist have known. It is a prioi-i Impro¬ 
bable that they knew. There is no 

ea.son why they should have known. 

Utp^atioii IS not conducted in this 
1 'nice In-Solicitors, who, as a matter 
oi routine, concern themselves with 
hiokiiig at the minutes or the indgmeiit 

as actually drawn up in an Phiglish 

. the Court makes itself 

sponsible for the drawing np and 

nnal issue of the decree. An interval 

nbi '^l^Pses between the judgment 

Phpl flecree, and the officer 

"f "fitiibg the 

int^i f* to the parties of the 

mtention to prepare the decree. But 

con^o^rfi*! f clefendants were much 

Bon ff of redemp- 

„ j - were notconcemed, 

examine been passed, to 

decJ^e document in which the 

the Po^^ t r!?"’," "P-, officials of 

woiilf] f tbeir dut.v, the document 

mim j'^Jgnient, the total 

Avorkprl ^ matter of arithmetic 

ihe the^direction contained in 

for tJiPJ not be Avorse 

AA'hioli than the decision 

Subordinate Judge had gh'en, 
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and was not likely to ke better There 
is a rule in this High C ourt that the 
proposed decree, before being finally 
pasLd, should be submitted to and in¬ 
itialled bv the Vakils on both sides It 
is a valuable rule and it is a practice 
which has been much followed in the 
Subordinate Courts but there appe^ to 
he no rule in the Subordinate Couits, a 
matter which this Court may well 
Ifonsider that it would be desirable to 

''^The ' difference between a decree for 
foreclosure and a decree for sale is. of 
■couisrconsiderable. In either case the 
mort"a<>-or gets six months time to pa> 
the monev, but after the expiration of 
thatTn mmiths period of grace, in the 
case of a foreclosure, the propel ty 

Fir, 

S fo'rS Vrc ta'lh. 

i-vAT thp I'lreDArcition ot tiie pio 

oKmalfon oI '•£ aU U.e faing oj H'? 
date a matter, ivhich we undeisUnd, 

-p .£irtiipntlv covers two months oi so. 
Ti in if the sale is successful, it has to 
he' confirmed hy the Court and the debtoi 
m moitUgor has still a month within 
which he may deposit the i?oney with 
interest and save the property. This is 
materiai as indicating that it is hy no 
means surprising to find parties, who are 
interested 111 preserving the equiti of 
redemption, treating the period whicli 
must elapse! once a sale has heen ordered 
before the time is reached, when lhe^ 
must make up their minds once for all to 
pay or lose the property with consider- 
llde indifference. It is a matter ‘lin¬ 
ed in the hahits of the peojile of this 
Province, and the majority of mortgagors 
apnlars to prefer to put off the evil day 
as long as possible, even though in¬ 
terest l^tahigh rate is running against 


^^Tli'e lower Court seems in its judgment 
to have heen not unnaturally influenced 

hv the indications of procrastination on 

the part of the defendants in this matter 
and to have come to the conclusion that 
they were well aware of the ^^^ecl^opie 
decree a-ainst them before the 15th of 

June 1922—when they say they leaint 


it through theiragent—from a triumphant 

remark of the munib of the decree- 
holders, who told them that the decree- 
holdei-s would obtain possession of the 
mortgaged property. The learned Judge 
does not sav how and when the know¬ 
ledge came'to them earlier tlian the 15th 
of June, and the only evidence of its 
coming to them is the application upon 
which the order under appeal was made 
which was dated 21st June 1922, and it 
Avas not until a special and supplemen¬ 
tary petition was put in by the defendant 
Baigobind on the 29th of July 1922, that 
they formally took objection that the 
judgment and notice of hearing for the 
making of the decree absolute was for 
sale, whereas the actual decree absolute 
was for foreclosure. 

Not the least extraordinary feature of 
this remarkable case is that the learned 
Judge himself, from Avhom this appeal 
has been brought, in the judgment Avhich 
is before us, should have missed this 
point. He says : “The case Avas then 
heard on the merits, and the Court^passed 
a foreclosure decree under O. XXXIV, 
r 4 of the Civil Procedure Code, 
hvhich it could not do by laAv) on the 
5th of February 1921, alloAA'ing the de¬ 
fendants six months within Avhich to 
redeem. I find from a peiusal of the 
judgment of Babu Lachmi Narain Sahib, 
that the contesting defendants AA’ent to 
issues oiiIa"' on the amount due undei the 
mortgage deeds and the penal nature of 
interest." We are unable to understand 
hoAV the learned Judge could have failed 
to notice the fundamental error AAhich 
had occurred in these proceedings, if he 
had read the judgment of the 5th of 
February 1921, and appreciated that he 
Avas dealing Avith a decree for fore¬ 
closure. 

On the 30th of August 1921, the plaint¬ 
iffs presented in the Court of the Sub¬ 
ordinate Judge an application 
cl6cr66 cilisolutc foi* foicclosuic. T Ills 
application, although ignoring the judg¬ 
ment, was consistent with the original 
claim for relief in the plaint and with 
the decree which they had either dis¬ 
honestly obtained from an innocent and 
careless official, or which they had pro¬ 
cured from him by chicanery and cor- 
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ruption- Whatever anybody else con¬ 
nected Avith the case knew on the 30th 
August 1921, they knew rjuite well tiiat 
they were not entitled to a final 
decree for foreclosure and that the pre¬ 
liminary decree was a dishonest proceed¬ 
ing. 

The next step is perhaps more remark¬ 
able than anything which has gone be¬ 
fore. On the plaintitfs’ application for 
a decree absolute for foreclosure the 
Court issued a notice, on the ordinary 
printed form of notices, to the respoii- 
to slioM CciHs© wliv <111 oi'flpr for 
preparation of a decree al)solute should 
not be passed, that they the plaintiffs 
were applying for an order ab.solute for 
the sale of the property, and informing 
the defendants that if they had any ob¬ 
jection to an order absolute for sale' thev 
should attend the Court on the of 
March 1922 at 10 o'clock. This notice, 
we are told, was issued under the signa¬ 
ture of the same Munsarim Avho "had 
drawn up the preliniinarv decree for 
foreclosure, and the matter* of the issue 
of this notice for sale based upon an 
application for foreclosure, is a further 
matter upon which this Court Avill have 
to direct an enquiry. The greater part 
of the judgment of the learned Sub¬ 
ordinate Judge deals with the difficulties 
m effecting ser\dce, and the shifts adopt¬ 
ed by the various parties to evade seiwice 
no doubt with the object of puttin<^ off 
the sale as long as possible with"" the 
intention of finding the monev when thev 
could not longer stpe off the'sale. Tliev 
probablj had no intention of ai^pearin”" 
^ re.sist a decree ab.solute for sale 
there was no reason why they should. 
1 hey could not hope to resist it success- 

^ judgment of the 5th 

of February 1921, they could not escape 
the obligation ultimately of providing* 
the money, if they were to save the 
groper^ But if the decision of the 

is accepted, namelv, 
that they did in fact receive this notice 

and m some way or another construc¬ 
tively or directly knewall about it, then the 

result IS that, having received notice of 
an application for sale, and having de¬ 
liberately kept away, because they could 
not resist the order, a decree absolute 


for foreclosure was passed ex parte against 
them for default in appealing to resist 
a decree for sale. It is clear that an 
order so passed cannot stand. It matters 
little on what ground it is put. It seems 
to be vitiated by almost every objection 
to wliicli an order can be exposed. One 
of the contentions before us by Sir Tej 
Bahadur Sapru on behalf of the respon¬ 
dents was that the case did not come 
within O, IX, r. 13, of the Civil 
Procedure Code, because the appellants 
had failed to satisfv the Court that the 
summons was not duly served, or tliat 
they Avere prevented by any sufficient 
cause from appearing. Assuming that 
they knew tliat they were summoned to 
ajjpear to show cause against legal pro¬ 
ceedings which were being taken against 
them, and that they were not prevented 
from appearing, and probably never had 
any intention of doing so, the question 
still arises Avhether the summons Avas 
duly seiwed Avithin the meaning of r. 13 
The Avords “duly served" Avould 
appear to relate to the method of service, 
but in our AueAv a summons cannot be 
said to be “duly served" Avhich is a 
misleading document having no relevance 
to the real proceeding Avhich is conlem- 
jffated, and having no reference to the 
order ultimately passed. Under such 
circumstances, service, even if effected, 
is a mere sham, and this is not by mere 
CJ pofit facto reasoning, because tlie train 
had already been laid liv the application 
of the SOtli of August for an order for 
foreclo.sure. 

Sir Tej Bahadur Sapru, on behalf of 
the plaintiffs-respondents, argued that 
no notice is really necessary to 
shoAA' cause against the making of a 
decree absolute. The learned' Sub¬ 
ordinate Judge disagreed Avith this view, 

and held that the practice in this Pro¬ 
vince, approA’ed by the High Court, Avas 
to giA’e such notice. We do not propose 
to folloAv the respondents’ Counsel into 
these high flights of procedure. It is 
only a rule of practice at the best, and 
no rule can apply so as to render the 
issue of a false notice, equh'alent to the 
absence of any notice at all. 

It is difficuit to acquit the plaintiffs of 
complicity in the scheming by AA'hich this 
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notice -was issued. It is difficult to sup¬ 
pose that it Avas done by the Munsarini 
iis the result of sheer ignorance and in¬ 
competence. He must be credited with 
having had some object to fulfil, or some 
obligation to re-pay in adopting such an 
astounding departure from the ordinary 
routine of his office. But in considering 
the rights of the defendants, these alter¬ 
native contingencies have no importance. 
The Court issues these notices through 
its responsible ministers, and as their 
Loi*dships of the Privy Council pointed 
out in the case of Kala Mea v. Harperiiik 
(1) (in dealing with a litigant who 
had been tricked as the result of clumsy 
misrepresentation by one of the Court's 
sale officers) “It is incumbent on the 
Court to be scrupulous in the extreme 
and very careful to see that no taint or 
touch of fraud or deceit or misrepresent¬ 
ation is found in the conduct of its minis¬ 
ters. The Court, it is said, must at any 
rate not fall below the standard of ho¬ 
nesty which it exacts from tliose on Avhoin 
it has to pass judgment. The slightest 
suspicion of trickery or unfairness must 
affect the honour of the Court and impair 
its usefulness.” To paraphrase their 
Lordships’final sentence in this connec¬ 
tion “ it would be disastrous ; it would be 
absolutely sliocking, if this Court Avere 
to enforce against a mortgagor, or any 
one interested in the equity of redemp¬ 
tion, a foreclosure decree, when he had 
l)een misled by its duly accredited agent 
through the issue of a notice for a decree 
for sale.” 

The mortgage-debt is under Rs. 18,000. 
The property is said to be worth at least 
Rs. 45,000. Some one is obviously con¬ 
cerned to save the equity of redemption. 
AVe are of opinion that no summons for 
making a decree absolute for foreclosure 
was ever served at all, and that the decree 
obtained was irregular and must be set 
aside. 

We noAv come to the question of pro¬ 
cedure which has been much argued be¬ 
fore us. It Avas suggested on behalf of the 
plaintiffs-respondents when they began to 

(1) 1 Ind. Cas. 122; 3G C. 323 at p. 334; 13 C. AV. 
N. 249; (5A. L. J. 31; 5 M. L. T. 12C; 9 C. b. J. 

105; 11 Horn. L. K. 227; 19 M. L. J. 115; 3G 1. A. 

32 (V. C.J. 
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realize that the ex parte decree absolute 
Avas doomed, that aa^c ought to send the 
case back, and allow the parties to reneAv 
the conflict as from April 1922, wlien the 
decree Avhich we now set aside Avas 
obtained, and reneAV it, probably before 
a fifth Judge, at such time as the Court, 
already OA'erAvlielmed Avith work, is able 
to fix, after fresh devastating efforts to 
serve such of the defendants as may then 
be still surviving, or their legal represent¬ 
atives. We are unable to take tliis view. 
We are seized of the Avhole matter. The 
record is liere. The rights of the parties 
are clear. Tlie preliminary decree, even 
after the expiration of three years and four 
months, ought to folloAV the judgment. 
In our opinion, as AA^e IiaA^e said, the pre¬ 
liminary decree of the 5th of February" 
1921 is Avaste paper, and no decree abso¬ 
lute based upon it AA’ould be binding on 
the defendants. 

Sir Tej Bahadur Sapru, on behalf of 
the plaintiff’s, contended that he Avas en¬ 
titled to stand on tliat decree and to 
enforce foreclosure, although he had 
never obtained an order for it from any 
judicial Tribunal. He suggested further, 
tliat if Ave left tlie defendants to take 
such steps as the Code and rules provide, 
either by Avay of appeal or revie\A', to 
set aside that preliminary decree, he had 
a complete technical and equitable 
ansAver. It is open to his clients, if the 
case should go further, to raise any ob¬ 
jection they may be advised. So far as 
Ave Avere able to folloAv his argument, he 
relied upon a kind of equitable estoppel 
by conduct. But there can he no estop¬ 
pel against a litigant arising out of the 
Avrongful acts of the Court, permitted or 
performed by its oavu officials and avc 
can see no ground of equity, justice or 
good conscience, Avhich AA'ould justify us 
in upholding this preliminary decree. 

Thelearned Judge says that the defen- 

dents AA’-ere Avell aAvare of all that was 
going on, but the learned Judge himself 
appears to be unaAvare that no notice for 
a decree absolute for foreclosure was even 
issued from his Court. Apart from any 
provision of the Code, Ave are of opinion 
that AA'e have inherent poAV’er to correct 
such a mistake by any means consistent 
Avith the ends of justice. Even if the de. 
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fendants have not taken every step open 
to them or have not sho^m a prompt sense 
of their obligation, or a right appreciation 
of the appropriate procedure, it is none¬ 
theless [as Lord Justice Bowen said in 
the case of H. Cropper v. Smith f2)] the 
object of Courts to decide the rights of 
parties, and not to punish them for mis¬ 
takes they may make in the conduct of 
their case, by deciding otherwise than 
in accordance with their rights. But it 
seems to us further that section 151 
could not be invoked more appropriately, 
than in a case like this, for the purpose of 
correcting such a miscarriage of justice 
appearing on the face of the proceedings, 
and there is abundant authority, which 
it would be wearisome to cite, there be¬ 
ing no case quite analogous to this one, 
where the Courts in India have held 
themselves justified, imder this salutar>^ 
provision, in making such orders in the 
nature of consequenial orders, as may be 
necessary for the ends of justice, and to 
prevent an abuse of the process of the 
Court, which we take to include the idle 
multiplicity of proceedings. 

We, therefore, exercise the inherent 
powers reserved to us by this section, and 
set aside not only the decree absolute, but 
the preliminaiy decree of the 5th of 
February 1921, and restore the parties to 
their rights and obligations respectively 
under the judgment of Babu Lachmi 
Narain of that date. We are satisfied— 
although every sort of argument was 
addressed tons designed to show that we 
had no such powers—that we have power 
in the light of what has happened, and 
what must now be done, to extend the 
time for payment. The six months’ time 
allowed in 1921 has been affected chiefly 
by the plaintiffs’ outi acts. But the Code 
seems to us to be clear on the subject, 
as, ^apart from the provisions of 
O. XXXIV, section 148 enables a Court to 
extend any time fixed by the Court for 
the doing of any act allowed by the Code. 
The time fixed by Babu Lachmi Narain 
was clearly a time which he was allowed 
by the Code to fix, and we have power to 
extend it, and we differ from the deci¬ 
sions and dicta which have been cited to us 






from judgments in this Court, which seem 
to hold that the Court has only power to 
extend the time fixed by its own decree. 
We are further satisfied that iinder section 
151, we have power, not merely to set 
aside this abortive proceeding, but to pass 
such order as the Court ought to have pas¬ 
sed itself, and can, if we refer the matter 
back, still pass. The sole difficulty that 
has troubled us has been in determining 
how the interest should run during this 
litigious interval. The matter seems to 
us to be due to faults on both sides, and 
also to faults on the part of the minis¬ 
terial officers of the Court. In such a matter, 
interest partakes of the nature of damages, 
wliich their Lordships of the Privy Coun¬ 
cil liave said, the Court may moidd accord¬ 
ing to its will. We think that the plaint¬ 
iffs ought to have the contractual rate 
for the period granted by the Subordinate 
Judge, namely, from the 5th of February 
1921 to the 5th of August 1921, and after 
that date, the Court rate down to the date 
of sale or payment, a result which seems 
to do rough justice to both parties. 

We, therefore, direct a 2 'i’^liniinary 
decree for sale to be drawn up, and we 
give the plaintiffs six months from *the 
date of this judgment for payment. In 
other respects the decree is to follow the 
usual provisions applicable to a decree 
for sale under O. XXXIV, r. 4 of 
the Civil Procedure Code. The appel¬ 
lants must have the costs of this appeal 
on the higher scale and of the proceed¬ 
ings in the Court below. 

K. s. D. Appeal allowed. 
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redeeming prior mortgage, whether hound by suck 
tenaricy—Tenancy free of rent—Subsequent mort¬ 
gagee, rights of~Equity. 

Where a prior mortgagee creates a rent free 
tenancy, over a part of the mortgaged property, 
in favour of tlie mortgagor, the subsequent mort¬ 
gagee is not entitled to obtain cultivating pos¬ 
session of the tenancy land by ousting tlic 
mortgagor but he is not bound by the contract 
exempting the mortgagor from paying rent for 
the land. (jd. 193, col. 1.] 

The rule that, “where upon a sale by a hrst 
mortgagee the property is bought in by the 
mortgagor himself, he can only acquire the estate 
subject to the second mortgage”, has no applica¬ 
tion to a case where the subsequent mortgagee 
takes his mortgage with full knowledge of the 
liabilities and risk created under the first mort¬ 
gage, and actually undertakes to free the pro¬ 
perty from that mortgage, and still fails to carry 
out the obligations incurred by him. [p. 193,col. 2; 
p. 194, col. 2.] 

A subsequent mortgagee redeeming tlie jM-ior 
mortgage stands in the shoes of the prior mort¬ 
gagee and is, therefore, bound by a grant or 
disposition, as also by the covenants and equities, 
made by or existing against him and in favour 
of the mortgagor, [p. 195, col. 2.] 

Appeal against a decree of the 
District Judge, Hoshangabad, dated tlie 
9th September 1922, in Civil Appeal 
Ko. 21 of 1922. 

Messrs. M. Gupta and J. Sen, for the 
Appellants. 

Mr. S. B. Gokhale, for the Respond¬ 
ents. 

JUDGMENT. —The predecessors-in- 
interest of the present respondents owmed 
Mauza Mathni in proprietary rights. They 
mortgaged the village with iiossession to 
Chhotmal and his brother Deokisaii and 
one Gouridas of Khaperkheda in con¬ 
sideration of Rs. 6,500 found due on a 
previous mortgage ; the possessory mort¬ 
gage (Exhibit P-17) was executed on 
19th September 1876. While the mort¬ 
gagees were in possession tlie mortgagors 
executed a second mortgage (Exhibit 
P-18) in favour of Thajiak Biharilal on 
16th March 1885 for Rs. 8,000 out of which 
Rs. 6,500 were to be paid in redemption 
of the first mortgage. The prior mort¬ 
gagees instituted Suit No. 83 of 1893 on 
the basis of their mortgage against the 
mortgagors and obtained a decree abso¬ 
lute for foreclosure on 9th May 1894 and 
entered into possession on 5th December 
1801. The subsequent mortgagees were 
not joined as j^arties to that foreclosure 

tfuit \ the result was that they instituted 


a suit on their own mortgage (Suit 
No. 19 of 1910) for foreclosure, as against 
the mortgagors, they claimed the relief of 
redemption as against the prior mort¬ 
gagees also. They accordingly obtained 
a preliminary decree dated 28th Novem¬ 
ber 1911 (Exhibits P-12 and P-14). There 
is nothing on record to sliow whether this 
preliminaiy decree was at all made 
final. Plaintiffs have not filed any 
certified copy of the final decree. It, 
liowever, appears that tliey were put in 
possession of the mortgaged malguzari 
village by the Executing Court as per 
Exhibits P-20, P-21, P-22 and P-16. None 
of these documents mention that actual 
physical possession of the lands in suit 
was handed over to the subsequent 
mortgagees. Exhibit P-16 which is a 
copy of the receipt for posssession dated 
20th December 1913 does not show that 
in giving possession of everything per¬ 
taining to the proprietary rights the 
mortgagees were put in possession of 
the fields in dispute in this second 
appeal. 

The fields in dispute in this second 
appeal appear to have been brought 
under cultivation some years after 1885 
and before tlie foreclosure decree dated 
9th May 1894. While the Settlement 
operations were going on in the village, 
the prior mortgagees’ suit was filed! 
The decree absolute for foreclosure did' 
not apparently mention these fields 
as specifically foreclosed in favour of the 
mortgagees. There ivas consequently a 
claim or a semblance of a claim on the 
part of the mortgagors to retain them to 
themselves and this led to some dispute 
about their possession between the 
mortgagees and the mortgagors. Some 
time after the decree absolute for fore¬ 
closure was jiassed, the prior mortgagees 
at the iiiteiwention of the Settlement 
Officer settled the dispute and permitted 
the mortgagors to hold the lands under 
them Avithout any liability for payment 
of rent as a grant for their maintenance 
In the papers of the then Settlement of 
which Exhibit P-1 is a copy the land 
Avas recorded as the kkudkanht of the 
mortgagor Chhatarsing; he is described 
as hissedar there; and this has created 
all the trouble and furnished a handle 
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for further dispute ^vlhch lias given rise 
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were eoncerned because the mortgagors 
were proprietors in those years but 
it was improper after the foreclosure. 
That entry does not, in my opinion, con¬ 
flict with or rebut the correctness of 
the new Settlement entries describing 
the defendants as occupancy tenants of 
the lands. The plaiutift's have not 
adduced any evidence to show that the 
intention of the prior mortgagees was - to 
make the defendants transferees or as¬ 
signees of proprietary rights; moreover 
such proprietary interest could not be 
transferred except by a registered instru¬ 
ment. The whole of the proprietary 
interest had become foreclosed, and 
vested in the former mortgagees and 
unless they executed a registered in¬ 
strument, such interest could not be 
partc'.d with by them in favour of the 
mortgagors by an oral transaction. The 
burden was, therefore, on the plaintiffs 
to show that the tenant-right was really 
a proprietary right. This I hold they 
have failed to prove. TJie oral evidence 
of defendant's witnesses Nos. 7 and 8 gives 
clear indications that what the prior 
mortgagees proposed to do was to create 
a subordinate tenure in favour of the 
mortgagors. The relationship of landlord 
and tenantcould be created by amere grant 
or contract of tenancy. The exemption 
from liability for payment of rent which 
they granted as an incident attached to 
this contract of tenancy was a special 
concession made by them, but 1 do not 
think it must necessarily bind the subse- 
quant mortgagees so as to compel them 
to continue it. As the tenancy is already 
created and, as I say, validly created, they 
cannot oust the tenants from possession 
and claim cultivating possession of the 
lands from them as if the tenant-right 
had become non-existent. All that they 
can claim in a properly constituted suit 
would be a declaration that they are not 
bound by the special contract exempting 
the tenants from liability to pay rent or 
claim a proportionate share of land 
revenue. I, therefore, hold that the 
defendants’ interest in the lands class (a) 
was that of occupancy tenants pure and 
simple, and that the plaintiffs are not 
entitled to obtain cultivating possession 
thereof 

13 



The appellants contend on the autiio- 
rity oi Otter V. Lord Vaux (H quoted in 
Ghose’sLawof Mortgage, 5th Edition, 
jjuge 324, that where upon a sale by a 
first mortgagee the i)roj)ertv is l)oug]it in 
by the mortgagor himself he can onlv 
acquire the e.state subject to the second 
mortgage, for it is his duty to discliarge. 
the estate for tJie benefit of the secontl 
mortgagee. This is a principle of equity 
clostily.cillieci to the principle iinderlyiuij 
the law of estoppel. In Otter v. Lor7l 
\ mix (1) the mortgagor was not allowed 
by reason of the purchase from the first 
mortgagee under a ])ower of sale to defeat 
the title of the second mortgagee. This 
principle was aflinned by the Privy 
Council in an Indian case also, Lutf iU 
Khan v Futteli Bahadur (2) and by the 
Allahabad High Court in Ganga 'Sahal 
y. Tulshi Ram (3; and Badan v. Murari 
Lai (4) and by the Calcutta High Court 
in Ragkunath Sahag Singh v. La)ji Singk 
(5) and Bhaju Choiodhury v. Cliuui Lai 
Marwari {{\), Such an equity is enforce¬ 
able upon the principle that acquisitions 
by mortgagor enure as a rule for . the 
benefit of his mortgagee thereby increas- 
ing the value of his securitv : Raja 
Kinhendatt Ram y. Raja Mumtaz All 
Khan (7) nud Ajudkia Prasad v, 4/a?t 
Singh (8). This is also a question of 
intention to benefit the mortgagee or 
oneself. I have, therefore, to see Avhether 
there is proof of such intention and 

whether there are any equities in favour 

of tlie mortgagees and whether their 
operation is curtailed bv anv ci'oss- 

equities or law in favour of the mort¬ 
gagors. 

In the present case as far hack as 1885 


(1) asotn 106 K. K. 2.35; 6 D. M. &. (J. 63«- 26 

h ^ sj 169; 5 W. R. 18b’; 43 K 

K. lool. * 

(2) 17 C. 23 at p. 32; 16 I. A. 129; 13 Ind .Jnr 

f ^ ^ ^ 

(3) '25 A..371; A. W. X. (1903) 75. 

(\) 28 Ind. Cas. 973; 37 A. 309; 1.3 A 1 r 

(5) 23 C. 397 at j). 103; 12 Ind. Dec (v ft) ‘>fii 
(C) 11 C. W. X. 2S4; 5 C. L. J. 95. ^ 

(7) 5 C. 198 at p. 210; 5 C. L. R. 213-6 I A 
4 Sar. P. C. J. 17; 3 Suth. P. C. J. 637 RabauP 
Jackson's P. C. Xo. 5b; 3 Ind. Jur. 426’; 3 S^ome L 
R. 1; 2 Ind. Dec. (n. s.) 737 (P. C.). 

(8) 25 A. 46, A. W. N. (1002) 176, 
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the mortgagors had arranged witli the 
subsequent mortgagees for payment of 
Rs 6,500 in full redemption of the prior 
mortgage of 1876. It was, therefore, the 
duty of the subsecpieiit mortgagees to 
offer payment to the prior mortgagee 
and redeem the mortgage. Exhil>it P-12 
which is a copv of judgment in Suit 
No. 19 of 1910, tlirows great sidelight on 
the question raised before me. It clearly 
shows that the present plaintiffs had 
raised a false ]>lea that they had offered 
the money to the prior mortgagees but 
that they improperly refused to accept 
it, and that thereupon they handed over 
the aforesaid amount of Rs. 6,500 to the 
mortgagors. This plea was the subject 
of Issue No. 1 (a) and has been elaborate¬ 
ly examined by the learned District 
Judge in paragraphs 8 to 20 of his judg¬ 
ment. The finding on that issue was that 
the money remained in deposit with the 
subsequent mortgagees for payment to 
the prior mortgagees. It was also held 
in connection with the question of costs 
of the redemption suit awardable to the 
prior mortgagees, that they (prior mort¬ 
gagees) were not guilty of any mis¬ 
conduct, that there was nothing to show 
that they (defendants Nos. 6 to 9 in that 
suit) were aware at the date of their Suit 
No. 83 of 1893 of the plaintiffs' second 
mortgage, and that the latter's omission 
from the said suit was wilful. These 
findings clearly establish that the subse¬ 
quent mortgagees took their mortgage 
with full knowledge of the first mortgage 
and it was due to their own failure to 
redeem that mortgage either before or at 
due date that the prior mortgagees sued 
on their mortgage and obtained the 
foreclosure decree against the mortgagors 
only. The second mortgagees, therefore, 
must be treated as having failed in the 
duty which they had Undertaken to 
perform and made it possible for the first 
mortgagees to foreclose the property as 
if there was no subsequent encumbi'ancer. 
The subsequent mortgage could, there¬ 
fore, at the most opei*ate only on what 
may be said to have remained after 
satisfaction of the first mortgage. Here, 
the prior mortgagees had become the 
absolute owners of the whole of the 
property iu satisfaction of the debt due 


under the first mortgage, by the fore¬ 
closure decree and had taken possession 
as such owners (see p]xhibit P-12). The 
whole of the property therefore may be 
said to be withdrawn, as it Avere, from the 
operation of the second mortgage by title 
])aramount: Rughuyiath PramdY. Jnwva 
Prasad (dj and nothing Avas left for the 
second mortgagee to enforce his mortgage 
against. 

In Sir Rashbehary Ghose’s LaAV of 
Mortgage, 5th Edition, page 324, Avhere 
the case of Otter v. Lord Vaux (D 
is discussed, Ave find there is 
a passage at page 325 in AA’hich the 
authority of Hakim Ali Khan v. Dalip 
Singh (10) is cited in support of the pro¬ 
position AAdiich is expressed as under:— 

“But it seems, if a second mortgage is 
made A\’ith a convenant against the 
claims of all persons except those under 
a prior mortgage, and the property is 
sold under such mortgage, the mortgagor 
Avill not he estopped from claiming the 
property as unencumbered as against the 
second mortgage, as he derives his title 
under the first mortgage whicli Avas ex¬ 
pressly excluded from his covenant; iu 
other AA’ords if a mortgage is made ex¬ 
pressly of Avhat remains after satisfaction 
of the first mortgage the rule under 
discussion AA'ill not apply." 

The rule enunciated in Otter v. Lord 
Vaiix (1) AA'hich is really a rule of equity 
based on the laAv of estoppel, therefore, 
seems to he inapplicable to a case where 
the subsequent mortgagee takes his 
mortgage Avith full knoAvledge of the 
liabilities and risks created under the 
first mortgage, and actually undertakes 
to free the property from that mortgage 
and still fails to carry out the. obligations 
incurred by him. If the property hiw 
gone out of his second mortgage it is 
because of his OAvn failure and not be¬ 
cause of the act of the mortgagor. 
It AA OAild be A'cry inequitOAis to hold that 
the mortgagor should make over what¬ 
ever little property he could get released 
or gi*anted to himself by the favour of 
the prior mortgagee (sic) should be held 
by him for the benefit of the subsequent 

(9) 29 A. 233 at p. 234; 4 A. L. J. 66; A. W. N. 
(1907) 31. 

(10; ly lad. Cas. C76; 11 A. L. J. 178. 
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mortgagee, -who has failed to perfonu 
nis obligation and brought about the 
cat^trophe of the wliolesale extinction 
ot the^ mortgagor's equity of redemption 
m enforcement of the prior mortgage, 
-to allow the subsequent mortgagee to 
enfoi’ce his mortgage security against 
tne trifle saved to the mortgagors would 
be to allow him to profit by his own 
i^^gbgence and laches and to put pre¬ 
mium on default. There are clearly no 
equities in favour of such a defaidtino* 
subsequent mortgagee, nor could the 
mortgagors be charged with the inten¬ 
tion to benefit the security of such 
mortgagee. 

The prior mortgagees at the time of 
their foreclosure or shortly thereafter at 
the intervention of the Settlement Officer 
had agreed to carve out the lesser in¬ 
terest of a tenant in favour of the mort¬ 
gagors in respect of the lands in dispute; 
this they could, in their capacity of 
landlords for the time being, legiti¬ 
mately do, whether the grantee was the 
mortgagor or a stranger. Even if they 
be treated as mortgagees in possession 
they M^ere under the teims of the mort¬ 
gage-deed (Exliibit P-17) empowered to 
^ create tenancies. They were, both under 
law and contract, under no obligation to 
cultivate the land themselves and to 
maintain its character as proprietary 
land for the ultimate lienelit of the sub¬ 
sequent mortgagees, who might redeem. 

It was open to them to implant new 
tenancy on the khudkasht lands, and to 
accept anybody as tenant on payment of 
a reasonable rent, in consideration of 
their agreeing to carve out the subordi¬ 
nate tenure of a tenant in his favour 
m the course of tlieir ordinary manage¬ 
ment of tlie village hn- tiie lumeffi-ial 
enjoyment of tlieir interest as landlords 
of the same. The iiresent plaintiffs as 

landlords and successors-in-interest of 
the prior mortgagees could not repudiate 
or set at naught tenancy already created 
vahdly by their predecessors. The only 
prejudice of which they might, on 
redemption, have complained ’ was 
the loss of rent, and not of the 
right to cultivate the land, I have al¬ 
ready held above that the special ex¬ 
emption from payment of rent was a 
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concession which bound only tlie prior 
nioitgagees or their personal reiiresent- 
atives personally, but that the subse- 
quent mortgagees were not and could 
not be bound by It. By the foreclosure 
Mliich the plaintifts say they obtained 
on foot of their own mortgage, of wliich 

in'Tw record, 

all that they got or were put in posses- 

sion of were all rights mutalik malgu- 

zarike (pertaining to the malguzari)as 

receipt for possession (Ex- 

If the plaintiffs meant to treat the 
tenancy right acquired by the moitgagor 
as appurtenant to the malguzari dghts 
or as an occasion enuring for their bfne- 
ht or increasing the value of their secu¬ 
rity It was their duty to include tiiat 

clainispecificallj- inthe former suit which 

tliey had broiiglit to enforce that mort¬ 
gage, and to get a decree expressly 
declaring that such interest was liable 
to be foreclosed in satisfaction of the 
mortgage-debt due on the basis of their 
second mortgage. Tliey, however, did 

entitled to agitate that point in a sub¬ 
sequent suit on the principle of ?-es 7 udt- 
cata I cannot assume that their title on 
the basis of the subsequent mortgage 
s perfected by a decree final, as they 
have adduced no evidence, and have 
fmled to prove the said title by produc- 

for^fnrp copy of the final decree 

for foiec osure, they are technically not 

entitled to a decree for possession in the 

present suit. Their suit must fail for 

the simp e reasim that they have not 

proved their title to sue. Even assnm- 

ing that they have a title they are pre¬ 
cluded from a.ssertmg it by reason of 
their failure to obtain a decree in 
mortgage .suit .giving tlieiii a specific' 
right to khati possesion of the lands m 

Stilt. 

As persons who have redeemed the 
prior mortgage in pursuance of the 
directions contained in the decree Ex- 
hilnt P-14 they would at the most 
stand m the .shoe.s of the prior nmrf 
gagecs wlioni they have redeemed t]i"v' 

must m that capacity neces.sariiv be 
bound b.v the grant or disposition as 
also by the covenants and equities made 
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l>y or existing against them, and in 
favo\u- of the mortgagee's, i'erause they 
as representatives of the prior muitgagees 
landlords could not repudiate the same, 
but must carry them out so long as the 
tenancv validlv created bv them lasts. 

t. « V 

I hold that the sul)sccpient mortgagees 
are not, on the whole, and in tiie special 
circtimstances of this case, entitled to avail 
themselves of the l>enefit of the rule in 
Offer V. Lo)d Vmix (1) wliich is in ett’ect a 
rule of equity or of es^opjiel based on 
equitable considerations, nor are they 
entitled to seek relief under the rule 
that accessions must go to enhance the 
value of the security, or for the l^enelft 
of the subsetiueut mortgagee, la fact 
there is no estopiiel against the mort¬ 
gagors in tliis, because if there be an>', 
it is against the mortgagee; much less are 
there any ecpiities specially favouring 
the second mortgagees which could be 
saicl to be enforceable against the new 
tenant-right in the hands of the mort¬ 
gagors. Their only right at the most is 
to demand reasonable rent or proportion 
of land revenue in a inuperly constituted 
suit and not possession of the lands from 
the defendants who are the tenants there¬ 
of. 

The appeal stands dismissed with costs. 
Costs in the Courts below will be paid as 
already ordered. 

s. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civir, Ai^eal No. 1719 of 1922. 

May 22, 1921. 

Present Mr. Justice Sulaiman and 
Mr. Justice Kanhaiya Lai. 

Mh'za IMDAD HUSAIN— Plaintiff 

—Appellant 
versus 

Mirza HAIDER BEG and another— 
Defendants—Respondents. 

Cifstom — Pre-emption — Wajib-ul-arz— Presump¬ 
tion — Son-existcnce of custom in neighbouring 
mahal, effect of — Evi^nce — ''Co-sharer \ meaning 
of—Proprietor not having specified skarCy whether 
co-sharcr—Right to pre-empt. 

Where there is an entry in favour of a 
oustom of pre-emption in the tvajib-ul-ars of a 
village prepare^ at the last Settlement, the pre- 


vSiimption raided by the entry cannot be rebutted 
by til"* riroiunstance that there is an express 
oiitry as t > fro.'dom of transfer in the wajij-ul-arz 
of onf* of the other mahals, which was carved out 
of the oriirinal village prior to the Settlement, for 
it may w.Ul be that th3 co-sharers of the other 
xhal had agreed to abrogate the custom which 
might have been in existence from before, [p. 197, 
col. 1.] 

A person who, although a proprietor does not 
own a specilied fractional share in a mahal, can¬ 
not he called a cosharer and is, therefore, not 
entitled to pre-empt. [p. 198, col. L] 

Second appeal from the decree of the 
District Judge, Benares, dated the 18th 
July, 1922. 

Mr. P. L. Banerjiy for the Appel¬ 
lant. 

Mr. II. Mushtaq Ahtnud, for tlie Re¬ 
spondents. 

JUDGMENT.- This is a plaintiff’s 
ai)j)eal arising out of a suit for pre-emp¬ 
tion. The plaintiff alleged that there was 
a custom of pre-emption in the village 
under which he was entitled to pre-empt 
the sale by the vendor in favour of the 
defendant vendee uho was said to be 
a stranger. The vendee defendant No. 1 
denied the existence of the custom and 
also pleaded that he himself was a 
co-sharer in the mahal and, therefore, on 
the same footing as the plaintiff pre- 
emptoi*. 

The Court of first instance came to 
the conclusion that no custom had been 
"fetablished at all and that the entry in 
the xvajib-ul~arz relied upon by the 
plaintiff was a record of contract and not 
of custom. It, however, held that the 
defendant No. 1 was not a co-sharer in 
the same mahal, and that even if there 
had been a custom he would not have 
been on the same footing as the i^re- 
emptor. 

The lower Appellate Court has upheld 
the decree of the Court of first instance 
but differed from it on both its findings- 
It has found that the custom is 

established but that the defendant vendee 

is also a co-sharer in the mahal and 
that, therefore, the plaintiff has no pre¬ 
ference. 

As to the question of the existence or 
non-existence of a custom it may be 
noted that the evidence consists' of an 
entry in the xvajib-uL-arz prepared at 
the Settlement of 1881 . The district, 
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however, is a permanently settled district 
a»id that Settlement is still in force. 
Ihere is nothing to rebut the presump¬ 
tion raised from this entry except tl.e 
circumstance tliat there is an express 
hi the U'ctjih-id-arz of one of the 
*^^her mahals, which was carved out of 

village prior to the year 
1881, that the co-sharers had a perfect 
right of transfer. This in our opinion 
does not necessarily negative the pre¬ 
sumption of a custom in the mahal in 
suit ; for it may well he that the co- 
sharers of the other mahal had agreed to 
abrogate the custom which might have been 
in existence from before. We are, there¬ 
fore, not entitled to take into considera¬ 
tion the non-existence of such a right 
in the neighbouring mahal. We see no 
reason to differ from the view taken 
by the learned District Judge that the 
plaintiff has established by prhna facie 
evidence that the custom of pre-emption 
prevails in the mahal. 

The main question in controversy is 
whether the defendant vendee is or is 
not a co-sharer in the same mahal- so 

to defeat the riglit of the plaintiff. 
Under the terms of the custom as 
recorded in the ivajib-ul-arz tlie first 
right of pre-emption is given to a 
co-sharer who is a member of the family 
of the vendor (sharik khandav) and then 
to the co-sharers of tlie village. The 
plaintiff claimed to be a distant relation 
of the vendor, l:)ut that point has not 
been gone into by the Court below and 
in the view Avhich we take of the case 
it is not necessary for us to decide that 
point. The defendant vendee, however, 
claimed to be a co-sharer in the mahal. 
A **hissedar'' means a co-sharer, that is 
to sa\% a person wlio owns a share in the 
mahal, A ‘ mahal ' is ordinarily divided 
into annas and ‘ pies ’ share or into 
Inghas and hiswas sliare. It comprises a 
certain sjjecified area. A j^er.son who owns 
a fractional sliare in the IG annas or a 
fractional share in the 20 hiswas neces¬ 
sarily owns a share in the joint klmha 
land as a co-sliarer. But tlierc may be 
proprietors, who have proprietary in¬ 
terests in the mahal and yet do not o\\m 
a fr^tiorial sliare of the 16 annas or of 
the 20 hiswas^ as the case may be. 


That this is so is shown br a number 
of casps decided by this Court; [vide 
Mawasi v. Moolchand {1), Mahadeo Pi Y/ sa d 
V. Jagar Deogir (2) and Izzat Has-ain 
Khan V. Ram Chn uder (1])]. 

T iie main question to cfwisidt'i’, lliei'c- 
fore, is whether the. defendant Vendee 
owns a fracdonal share of the 16 annas 
in this mahal. 

A reference to the khewat shows tliat 
the constitution of the village is as 
follows Against serial No T the ex¬ 
tent of the share is recorded as 16 annas 
and the area is 56'2-l acres and the 
Government revenue is Rs. 101-15-1. 
Under this serial number follows a list 
of three groups of co-sliarers against 
whose names separate shares to the 
extent of 6 annas 4 pies and 16 kvaiits, 
6 annas 4 pies and 16 krants, and 
3 annas 2 pies and 8 krants, are respec¬ 
tively recorded. The total of tJiese 
three fractional shares is 16 annas. It 
is obvious that the group of proprietors 
mentioned under serial No. 1 own among 
themselves the entire 16 annas coni^ 
prised in this mahal. After serial No. i 
there are other .serial numbers, namely, 
Nos. 2 to 0, against each of wliidi in 
the share column there is no eiitiy 
whatsoever, but in the area column 
sj^ecitied areas are rectu’ded. Two of llie 
proprietors mentioned therein are the 
Municipal Board and tlie Government. 
There is the Government levenue of 
Rs. U recorded at the end of serial 
No. 1). The learnetl District dvulge has 
come to the conclusion that tliis re- 
l)resents the Government I’evenue pay¬ 
able on account of serial numbers 2 to 
9. Whetlier that is .so or not and whe¬ 
ther tlie revenue of Rs. 11 is confined 
to serial No. 9 alone, it is not neces¬ 
sary for us to decide. But it is not 
(lisputed that this sum of Rs. 14 is 
l)art of Rs. 101-15-1 which are assessed 
on serial No. 1. Below all these figures 
we have the grand totals in areas'^ and 
in thi Govern nent revenue, but the 
16 annas share is not repeated. On a 
coiisiderativtn of the entries in the 


il) 11 Ind. Cft6. 278; U A. L. J. 070; 01 A. 1.11 

[2) 03 Inil. (Jos, 20; 11 A. L. J. 01 0; ,0s .\. 2t>0 

(3) 53 Ind. Cas. OdO; IS A. L. J. ;> L 


(A.; 33. 
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feiulaul vendee. In case of default of 


khewat it is clear to us tliat it is only 
the proprietors mentioned under serial 
No. 1 who own the entire 16 annas 
among themselves. It follows, therefore, 
that no proprietor in serial Xos. 2 to 9 
can he said to own any i)art of the 
16 annas of the khalsa land which are 
exhausted in serial Xo. 1. The owners 
of the areas in serial Xos. 2 to 9, although 
proprietors, cannot, therefore, he called 
co-sharers, that is, persons who own 
specified shares in the 16 annas. They 
are liable to pay Government revenues 
which are assessed against their shares, 
hut they cannot he deemed to have 
engaged for the payment of any part 
of Rs. 191-15-1 which is the Government 
revenue assessed on the 16 annas share 
described under serial Xo. 1. The 
defendant vendee cannot, therefore, claim 
to he a hisseclnr on the same footing 
as the plaintilf pre-emptor. In tliis 
view we are sui^ported by the ruling 
of Radha Kisheji v. Abhasi Begam (4) 
where the distinction between a mere 
proprietor and a co-sharer Avas very 
clearly drawn. 

It is also to he noted that both the 
Courts below described the properties 
entered under serial Xos. 2 to 9 as 
liaqiat-i-imitafarHqa\ that is to say, mis¬ 
cellaneous properties. They did not des¬ 
cribe tliese as a part or a fractional share 
of the 16 annas of the mnhal. 

In our opinion, therefore, the finding- 

of the learned District Judge that there 

is a custom of i>re-emption should be 
upheld and so also the finding of the 
First Court that the defendant A'endee is 
not a co-sharer in the 16 annas of the 
mahaL and is, therefore, not a hissedar 
Avithin the meaning of the wajib- 
id-arz. 

The result, therefore, is that this 
appeal is alloAv^ed and the decrees of 
both the Courts beloAv are set aside 
and the plaintiff's claim for pre-emption 
is decreed on payment of a sum 
Rs. 2,000 on or before the 2nd of July 
1924. In case of such payment 
plaintiff Avill be entitled to his costs in 
all the Courts including in this Court 
fees on the higher scale, from the de- 

( 4 ) 64 Ind. Cas. 480; 19 A. L. J. 859. 


liayment the suit shall stand dismissed 
Avith costs in all the Courts. 

s. i>. Appeal allowed. 


MADRAS HIGH COURT. 

Civil Appeal No. 310 of 1921. 
March 21, 1924. 

Present: —Mr, Justice Spencer and 
Mr. Justice DeA'^adoss. 

OTTAPURAKKAL THAZHATH 
SOOPI —Defexdaxt Xo. 2—Appellaxt 

versus 

KOOTHALANTAVIDA PARKUM 
CHAKKAX ABDULLA axd others 
— Plaixtiffs Xos. 1 A 3 to 10 axd 
Defrxdaxts Xos. 1 A 3 to 5 — 

Respondents. 

Marumakknthyam Law - Partnership- -MaJahar 
lava/hi Tavazhi property, investment ol\ ifi 
partnership with stranger- Individual tavnzhi 
members, if par'tnzrs— Surrender of property by 
karnavaii— Alienation—Right of junior members 
to follow pr'operty -Dissolution of partnership — 
Jiinior member's right to sue for accounts. 

Where the property' of a Malabar tavazhi is 
invested iu partnership trade Avith a stranger, 
the /c‘ar7iara?i of theis the trading partner 
and represents the interests of the joint family. 
In such a ease each member of the lai'azhi does 
not liimself beeome a j>arlner and would have no 
l ight to interfere with the management of the 
atlairs of the partnership so long as it is a joint 
CDncern. [p. 191), col. l.j 

Rarnanathan Chetty v. Yegappa Chetty, 32 Ind. 
Oiys. 127. 30 ^1. b. J. 211; 19 M. L. T. 6fi; (IDlOj M. 

M . N. SI and Grandhe Gangayya v. Grandke Yen- 
kataramiah, 43 Ind. Cas. 9; II M. 454; (5 b. W. 708; 
(1917j M. W. N. 805; 22 M. b. T. 527; 34 M. b. J, 
271, relied on. 

But the kamavan has no right Avithout the 
consent of the adult members to surrender the 
interests of the tavazhi AA'ithout any consideration, 
as such an act amounts to an alienation of 
tavazhi property; and as he is in a fiduciary 
position, the junior members thereof are entitled 
to folloAA’ the tavazhi property into the hands of 
those in AA'hose faA'our it has been alienated, [p. 199, 
col. 2.] 

Where the partnership of the tavazhi Avith the 
stranger has been dissolved by the death of the 
latter, a suit by the junior members for an 
account of the partnership and recovery of the 
property Avrongly alienated is not unsustainable 
merely because plaintiffs Avere not members of tli© 
partnership, [p. 200. col. 1.1 

Watts V. Drnscoll, (1901) 1 Ch. 294; 70 L. J. Ch. 
157; 49 W. R. 146; U b. T. 97; 17 T. L. R. 101 and 
Chidambaram Chetty v. Karuthan Chetty^ .58 Ind. 
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Cas. 80; 39 M. L. J. 511 at p. 511; 28 M. L. T. 138; 
12 L. \V. -t44, I’elied oxi. 

Appeal against tlie decree of the Court 
of the Subordinate Judge, Telliclierry, 
dated the 31st iMarch, 1921, in Original 
Suit No. 21 of 1917. 

Messrs. C. Anantakrishna I]}er 

and T. S. Viswanaiha for the Apel- 

lant. 

Alessrs. A. Krishnaswami Iyer and P. 
S. l^arayanasaini Iyer, for the Respond¬ 
ents. 

JUDGMENT. —The parties are 
Moplahs governed by the Max'umak- 
kathyam Law. The second defendant 
appeals:—The 2nd defendant and one 
Alipi Haji, now dead, were carrying on a 
timber trade. In 1893, tiie 2nd <lefend- 
ant took his son, the 1st defendant, as 
a partner and a ixartnership agretrinent 
was drawn up wiiicli is Exhibit A, dated 
the 9th Kebruary 1893.- Under this, eacli 
of the partners had a 1 3 share in the pro- 
lits of the timber tra<le. The assets 
contributed by the 1st defendant, were 
the piitravakasa property of the tavazhi 
consisting' of himself and the j^laintifx, 
the 5th defendant and lier children 
(plaintiffs Nos. 5 to 9) and the wife of the 
2nd defendant. The tavazhi property 
was thus invested in the partnership 
trade, the 1st defendant being the 
Karnavan of the tavazhi. In sucli a case, 
each member of the tavazhi does not 
himself become a partner, but as held in 
Ramanaihan Chetty v. Yegappa Chetty 
(1) and Gramlhe (lungayya v. Grandhe 
Venkafaramiah (2) the manager of the 
family is the trading i^.irtner and re¬ 
presents the interests of the joint family. 
That being the case, the members of the 
tavazhi would have no right to interfere 
with the management of the affairs of 
tlie partnership so long as it was a joint 
concern. But in 1913 the partners enter¬ 
ed into an agreement (Exhilxit C) to 
dissolve the partnership and to liave a 
partition deed drawn up. They also 
made a temporary arrangement for the 
allotment of the elephants Avhich were 

0) 32 Ind. Crt8. -127; 30 M. L. J. 211; 19 M. h. T. 
(>0; (191(5) M. \V. N. 81. 

(2) 43Iud. Cas. 9; 41 M. 454; G L. W. 70S; 
(1917; M. \V. N. 805; 22 M. L. T. 527; 31 M. L. J. 
271. 


used in the working of the timl)cr trade. 
Ihe dissolution of partnership agreed 
to at that time was linallv cmlxo.licd 

I. dated the 22iid November 
1911, under which the 2n<l defendajit 
was given a half share instead of 1-3 
on account of lus extra exertion and 
his supply of funds. Alipi ilaji agreed 
to take one quarter and the Is't defcjid- 
dant also took one quarter. This suit 
was instituted to declare that that ar- 
langeinentis not binding on the members 

of the tavazhi and to recover their 
rightful share. 

It is obvious that the 1st defendant 
as Karnavan had no I’ight to surrender 
the interests of tlie 7crcrA/without anv 
consideration, as this amounts to an 
alienation of tavazhi pro))erty, and as he 

was in a fiduciary position, the plaintiffs 

representing the tavazhi are entitled to 
follow the tavazhi property into the hands 
of tliose in whose favour it has heen 
alienated. The objection flial this suit 
will not lie on the ground that the 
plaintiffs are not memt^ers of the part¬ 
nership and have no voitre in the direc¬ 
tion of the partnership affairs is answf^red 
by showing that at the time Avhen tlie 
suit was instituted there liad Ixeen a 
dissolution of partnership. In Watts v. 
Pviscoll (3) it was held by the Ooiirt of 
Appeal that the assignee of a share in 
partnership is not bound by any agree¬ 
ment made by tlie ]iartners themselves 
on a dissolution of pcirtnersliip liv which 
the amount or value of the share is 
altered. In the English Partnersliip Act 
of 1890, section 31 makes it clear tliat 
an as.signee cannot interfere in the man¬ 
agement of the affairs of the partnership, 
but upon dissolution he is entitled to’ 
take his assignor’s share of the assets 
and to have an account from the dale 
of the dissolution, ddie same principle 
was followed in Chidambaram Chetty v 
Karnthan Chetty (4). That was a case 
of sub-partners and the learned Cliief 
Justice observed that in the absence of 
any settlement between tlie partners 
before dis.solution Avhicli of course would 

r-i) (loot) 1 Ch. 2.)4; 70 L. J. Ch. 157; 49 \V R 
14(>; 84 L. T. 97; 17 T. L. R. 101. 

(4) 53 Ind. Cas. 80; 39 M. h. J. 511 at p. 511- 28 
M. L. T. 138; 12 L. W. 4H. 
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be binding on the sub-partner, tlie sub- 
partner after the dissolution is entitled 
to have an account taken to ascertain 
the share of the ]jartners unrler whom 
he claims, as without such an account 
it would be imiiossibk* t(j say what he 
was entitled to. The objection to the 
maintainability of tlie suit thus fails. 

On the merits it is argued for the 
respondents that the lower Court should 
have found on the evidence that there 
was a settlement by arbitrators by which 
the 1st defendants and Alipi Haji’s 
shares were reduced after looking ibto 
the accounts and the 2nd defendant’s 
share was increased. The Subordinate 
Judge has held that the alleged media¬ 
tion was a fiction. AVe have been refer¬ 
red to the evidence of the defence wit¬ 
nesses. They do not say that in 
consideration of the exti’a contribution 
made by some persons, definite sums 
were allocated to those partners who had 
contributed most, but they say that 
before the net assets of the partnership 
were ascertained there M as an agreement 
that 2nd defendant should take half of 
the whole assets and that the other 
partners should take each a moiety of 
the remainder, as the arbitrators thought 
it M'as proper to do so. Unless the 
adult members of the tarazhi consented 
to such an arrangement, they M'ould not 
be bound by the 1st defendant's action 
against their interests. The M'itnesses 
do not speak of any such consent bein" 
given, by the other members of the 
tavazhi. D. W. No. land D. W. No. 3 
say that the 1st plaintifr Ava.s present 
at the mediation, Nanu Menon, the 
5th Mutness, m'Iio is supposed to have 
settled it, says that the first plaintiff 
M’as present but he M'as not consulted 
and he did not raise any objection The 
1st plaintiff has stated that he did not 
knOM- about any mediation by Nanu 
Menon, and he M-as not cross-examined 
as to whether he M’as present on that 
occasion. D. \V. No. 2 and D. AV. No. 3 

say that they did not see Nanu Menon 
that day. 

It has not been shoMm that there M'as 
any occasion for arbitration on account 

mu ^ j between the partnei-s. 

Xhe 2nd defendant has not gone into the 


Avitness box and given his account of 
M'hat happened. 

On the M’hole, we see no reason to 
differ from the vSubordinate Judge's 
conclusion that there M'as no regular 
arbitration in the matter. The loM'er 
Court's judgment aM-arding plaintiffs 
Nos. 1 and 3 to 10 on behalf of themselves 
and defendants Nos. 1 and 5, one-sixth of 
the properties given to the second de¬ 
fendant is, therefore, correct. The decree 
provides that the 2nd defendant do 
deliver up l/6th of the properties given 
to him as shoM'n in Schedules A and 
E, and if it is not available to pay their 
value Ks. 27,502. There is no question 
of the iiumoveable properties being avail¬ 
able or not available. 

The memorandum of objections raises 
the question M'hether l/6th of the pro¬ 
perties should not have been partitioned 
and delivered. The decree Avill be 
amended by directing that the 2nd 
defendant do deliver up l/6th of the 
immoveable properties and l/6th of the 
moveables and providing that if any move¬ 
ables are not available to be delivered, 
1 '6th of their value as found by the Com¬ 
missioner shall be paid by tlie 2nd de¬ 
fendant, or as ascertained in execution 
if the Commissioner has not already 
valued any particular item. AAuth this 
modification, the appeal is dismissed 
Avitli costs. 

The division of both immoveable and 
moveable properties may be made in 
execution. 

Upon the memorandum of objections 
the respondents M'ill recover Ks. 265, the 
difference between the amount of Court- 
fee which the appellants actually paid 
and the amount they ought to have paid. 
A^akil’s fee to be calculated on the correct 
amount at Avhich the suit ought to have 
been valued, namely, Ks. 55,000. 

v. N. V. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 

SlONiiR’S COURT. 

Second Civil Appeal No. 418 of 1923. 

(Treated as Civil Revision No. 235 

OF 1924). 

July 19, 1924. 

Present :—Mr. Kinkhede, A. J. C. 

Seth HARBAX and another — 
Plaintiffs—Applicants 

vei'SHS 

LACHMAN and others — Defendants 

—Non-Applicants, 

Civil Procedure Code {Act V of lOOS), O. VII, 
rr. 1 (f), 4 - -Representative suit ■ Contents oi plaint 
—Provisions of O. VII, r. 1 (f), nature of — 
Auinsdiction, how deterrnined—C. P. Tenancy Act 
{I of 1920), s. J - Mortgayee in possession of frac¬ 
tional shore in village, whether "landlord"— Assignee 
of fractional share, position of. 

If a suit is brought in a representative character 
the plaint must contain a statement to that effect, 
under O. VII, r. 4, Civil Procedure Code. fp. 201 
col. 2.] 

The provisions of O. VII, r. 1, clause (/)/ 
Civil Procedure Code, are imperative. [t6ic/.] I 

Jurisdiction does not depend on the result of 
a suit or on the defence set up but on the 
nature of the claim as brought; that is to say, 
what decides the venue in a case is the nature 
of the claim as brought, [ibid.] 

A mortgagee in possession of a fractional 
interest in a village is not a “landlord” within the 
meaning of the C. P. Tenancy Act, and, there¬ 
fore, cannot maintain a suit for rent against 
the tenants. The position assignable to him by 
virtue of tlie mortgage is that of a mere trans¬ 
feree of a money claim to a portion of the 
arrears of rent when they accrue due to the 
landlord of the holdings held by the tenants of 
the village, [p. 202, col. 2.] 

An assignee of only a fraction of proprietarv 
rights in a village does not become a landlord 
and the assignor continues to be the landlord of 
the holdings, so long as he retains the remain¬ 
ing fraction to himself, [ibid.] 

Civil revision against the decision of 
the District Judge, Nimai, in Civil 
Appeal No. 116 of 1923, dated the 3rd 
August 1923. 

Mr. ./. Sen, for the Applicants. 

Mr. M. Gupta, for the Non-Applicants. 

ORDER. —This judgment will dispose 
of the above appeal as also Second 
Appeal No. 419 of 1923 between the 
same plainlitY and another set of tenants, 
namely, Tulsiram and Rama. These 
second appeals arise, out of what are 
styled rent suits for recovery of arrears 
of half rents due from the respective 
defendants, who are respondents before 


me, in respect of their holdinors situate 
111 Moiua Aivasel, Tali-iil Xiaivia, District 
Niinar, tor tae rfamoat vears IJ/T (Jnd 
kist) and iy7S (both kU-ts). In the 
plaint It IS stated that tlie plaintiifs liave 
heen realisms half the rents and the 
original malijuiav realises the remaining 
Jialr ot the rents payable hv the tenants 
to the proprietary body. It i.s not 
hoivever, clearly stated in iviiat capacity 
the plaintiffs made those recoveries 
In the pleadings also, this capacity is 
not disclosed although there is ' the 
admission that the plaintiffs are not the 
ham of the village. There is thus 

ueithei in tiie plaint nor in the pleadings 
an assertion even that the plaintiffs are 
the landlords or at least fractional 
co-sharer landlords of the holdings in 
respect of which they sought recovery 
of rent from tiie tenants. If they were 
suing in a representative charactel- their 
plaint was, under O. VII, r. 4 of 

Civil Procedure Code, bound to contain 
a statement to that effect, because under 
the rules framed under section 79 of 
the new C. P. Land Revenue Act it 
was necessary to do so. Similarly,/' 
O \ II, r. 1, clause (/) directs that the 
plaint sh.dl c.mtain “the facts showino- 
that tue Court has jurisdiction.” AW’! 

fe impejMtive pro-' 
visions of l.iw Jiad, in my opinion, tlie 
elf 33 t of making tha plaints represent 
a claim for m and not for rent as 
snien, and the suits could not, therefore 
ba treateJ as suits between laufllords 
and tenants us; such within the maaninf** 
of section lOi of the new C. P. Tenancy 
Act, so as to invoke the exercise of the 
e.c-lusive jurisdiction vested in the 
RBve uie O ri*.?r iin ler the Tenanev Law 
Jurisdiction does not depend oa the 
result of a suit or on 
up but on the nature 
brought. It has been 
Rjghunath v. Kuvarji 
(1) and Durbasa v. KhalaksinqTi 
Prosonno Coomir Paul v. Ko\dal 
Chunler Paul iZ) that whit decides the 
venue in a case is the nature of the 


^ «-- 

the defence set 
of the claim as 
held in Bapuji 
hjdulji Umrigav 


ll) 15 B. 430; S Ini. Dac. (s. 3.1 272 
(2) 4 N. L. K. 63. 


(p'lVfxS'ir.i “■ •■‘“"I’- 
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olaim as brought: Ganpat v. Trimbak (lb 
In the absence, therefore, of an}’ facts 
stated in tlie plaint or in the pleadings 
showing that the claims as brought 
called for the exercise of the special 
jurisdiction vested by law in the Revenue 
Officer to try suits between landlords 
and tenants as such, the Additional 
Judge to the Court of Munsif, Harda, 
should have seen that the suits were 
not on the face of them cognizable or 
triable by him. He was bound to call 
upon the plaintiffs to disclose, at the 
ver>' outset, facts on which they rested 
their right to sue the defendants for half 
the rents. If pleadings had been record¬ 
ed witli care Ihe ])laintiffs Avould have 
stated, as they state l)efore me, that, 
they were transferees or assignees of 
the proprietary rights of the predecessor- 
in-title of the present la mbni'dar, to the 
extent of half of his interest in the 
mouza \inder the registered usufructuai’y 
mortgage deed, dated the 1st October 1887, 
and that they claimed to recover half 
the rents in their capacity of such 
assignees or mortgagees in possession of 
half the mouza. The Additional Judge 
would then have been in a position to 
decide the question whether the nature 
of the claim els brought by the mort¬ 
gagees in possession of 8 annas interest 
in the village, could be treated as being 
within his special jurisdiction. Without 
caring to decide this initial question of 
jurisdiction, that Judge assumed that 
he had jurisdiction to decide the suits, 
and proceeded to hold a trial regarding 
the defence set up by the defendants to 
the effect that they Avere not liable to 
the plaintiffs because they had satisfied 
their liabilities by payments to the 
lambardar ^vho Avas the “ landlord ” of 
the holdings Avithin the meaning of the 
Tenancy Act. 

It is argued before me that the 
assignee of proprietary rights is a 
landlord AA’ithin the meaning of the 
definition of that AA'ord as given in the 
Tenancy Act, and reliance is placed on 
the case of Gopal v. Bhojraj (5) Avhere 
it is held that a lamhardai' AA'ho assigns 

(A) 19 Ind. Cas. 759; 9 N. L. R. 54 at p. 61. 

(5) 11 C. P. L. R. 19. ^ 


all his proprietary rights and interests 
ceases to be a landlord AAdthin the 
meaning of the C. P. Tenancy Act. 
Tliat case is easily distinguishable from 
the present one as here the transfer or 
assignment is not of all the proprietary 
rights and interests but only of a 
fraction. TJie position of the plaintiffs 
cannot, therefore, be that of a landlord 
although as held in Thakur Itlaharaj 
Singh -V. Jagannath (6) they could in 
their capacity of mortgagees in posses¬ 
sion style themselA'es as “ proprietors ” 
AA’ithin the meaning of that expression 
as defined in the Land Revenue Act. 
The position as.signable to the appellants 
by A'irtue of the mortgage is that of 
mere transfei-ees of a money claim to 
half the arrears of rent AA’lien they 
accrued or accrue due to tlie landlord 
of the lioldings held liy the tenants of 
the saitl monza. Such a transferee AA'ould 
doubtless not be entitled to eject the 
defaulting tenant. The Inynhardat'con¬ 
tinues in sjjite of the assignments to be 
the landlord of the lioldings, so long as 
he retains the remaining 8 annas share 
to himself. The Courts beloAv have, in 
my opinion, exercised a jurisdiction not 
vested in them under the Tenanc}^ Law 
and their judgments are, therefore, 
bound to be A^acated as being AA'ithout 
jurisdiction. The Additional Munsif, or 
at any rate the District Judge, ought to 
have returned the plaint for presenta¬ 
tion to the ordinary Civil Court. Before 
me the matter has come up in the form 
of second appeals. The claims in both 
these appeals being lieloAA’ Rs. 500 and 
tlie suits being of tlie nature cognizable 
by the Court of Small Causes no second 
appeal can lie under section 102 of the 
Civil Procedure Code. But under laAV 
there is ample authority for treating a 
memo, of second appeal as a x^etition for 
reA’ision under section 115 of the CiA’il 
Procedure Code. Mcvali Visvain a’. 
Sheriff Devji (7), Sita Knth Goswami a'. 
Baikuntha Nath Goswami f8), Venkata 
Ramayya Appa Row v. Chakali Veera- 


^6) 11 c. P. L. K. 15. 

(7) 12 Ind. Cas. 687; 36 B. 105 at p. 107; 13 Bom 
L. R. 1017. 

(8) 9 Ind. Gas. 296; 38 C. 421 at p. 424. 
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swamigaru (9). I think these are lit 
cases for iuterfereuce in revision. 

Acting under my re visional jurisdic¬ 
tion I hereby set aside the decrees of 
the Courts below and direct that the 
plaint be returned to the plaintiffs for 
presentation to the proper Court having 
jurisdiction to grant the relief prayed 
for by tliem in their capacity as assignees 
of a fractional share of the money claim 
arising in favour of the ‘ landlord ’ in 
respect of the rents due by tenants to 
him. 

Under the peculiar circumstances of 
the cases I direct that each party will 
bear its respective costs hitherto in¬ 
curred. 


imply from tliat that lie had a!?reecl to 

waive the n,s:ht which accrued to him 
when the default occurred. Kule di^ 
charged with costs. 

discharged. 


s. D. 


Second Civil Appeal No. 1354 op 1923 

January 24, 1924 

Appellant 


s. D. Decrees set aside. 

(9) 45 Incl. Cas. 471; 11 M. 551 at p. 55‘); 54 M. L. 

J. .509; 23 M. L. T. 251: 7 L. W. 508; (1918) M. W. 

K. 327. 


BOMBAY HIGH COURT. 

Application No. 171 of 1922. 

February 8 , 1923. 

P7‘esent :—Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Crump. 
GANPAT BALAJI KALE— Plaintiff— 

Applicant 

versus 

NAKAYAN SAWALIRAM 

KALAHIKAR—Defendant—Opponent. 

Limitation -4ct {IX of IVOS), Sch. I, Ai’t. 7.5 — 
IVaircr. 

If a creditor simply slo.'ps on his rif'lit ami 
does nothinK ll^roe years, it cannot l)e 

im])Hed from this that he liad agreed to waive 
his right to recover the whole amount of the bond, 
which accinied to him when the default occurred. 

Ai^plication for tlie reversal of the 
decree of the First Class Sub-Judge 
Nasik, in S. C. S. No. 1730 of 1921. 

Mr. L.O. Pradhar for Mr. R. G. Pradhnn, 
for the Applicant. 

Mr. M. V. Bhat, for the Opponent 

JUDGMENT.—Article 75 of the 
Second Schedule of the Limitation Act 
clearly applies to this case, and time began 
to run from the moment the whole amount 
of the bond became due owing to the 
default, unless the plaintiff could prove 
waiver. That apparently ha^s not been 
attempted in this case : and if a creditor 
simply sleeps on his rights and does 
nothing for three years tlien we cannot 


Slip \ V AND 

oL BA \ ENDEE—Defendants_ 

Respondents. 

J hi,.steal pmse-sston," meanhuj of—Uenort L 
wan, whether emniah—Phtutiini ^ ^ 

■>,eces,ary -Symbolical imsseimcm-ProZnT'in Z'''' 
session oj-tenant of nwHyagee ineanabllZl'J ^ , 
Vos8€$sion by vendee. ^ncapaote o; physical 

The mere reporting to the patwari that ti>- 

vendor has relinquished possession and tW Ihl 
vendee has assumed possession is no proof that therR 
was a giving and taking of nhvs.An A: ^ 

within the meaning of secUon 30 of tlTpre 
emption Act. [p. 204, col. 2.] 

The liiw of pre-emption insists on nhvsienl 

and puts them to inquiry. ftAiUl question 

In the case of cultivated laud physical iw.« 

session may he taken even symbolically Tut them 

in'^rati^ntl^ l^^ion 

him at the time^LT, i^not eapalfr".f 
[P Iw.'eoh ir >>>• «he vended 

Second appeal from the decree of the 
Mr II. D. Bhalla, for the Appellant 

"etfdee- 

AppVa?°^o^^’557''”S ^9^' ari" 

land The " of sale of 

10 „mw«?%^rthr 



[1924 



INDIAN OASES. 


GOPAL OJHA V. lUMADHAR SINGH. 


■\vlio are 
one sale 
to avoid 
the sale 


The vendor in each case was the same 
person while the vendees are rlifferent 
persons, in fact, two brothers 
joint. There was in reality 
which was split np into two 
the necessity for registering i... 
deeds. The date of the sale was tlie 15th 
May 1919 and on the 10th February 
1921 the plaintitY institute''! tw(» cases 
to pre-empt on both the sales. Both suits 
have been dismissed on the crround that 
tliey vere too late inasmuch as altliou^^h 
the mutation of the sales was attested 
on the 27th April 1920 physical ])os- 
session of the ar€*as sold had been taken 
by the vendees in November 1919. 

These appeals were admitted on the 
giound that there was no clear finding 
on the point when and liow physical 
possession Avas taken by the vendees. 
The learned District Judge writes “ In 
the case of uncultivated land physical 
possession niay be taken even symbolic- 
ally. I think the possession of the 
vendees before December 1920 may safely 
he taken to be proved by the report on 

the mutation entered in November 192C 

and the entry as to their possession in 
khasra girdarcari of Raht 1920-21." 

Now the areas sold at the time of the 
sale Avere admittedly in the possession 
of a mortgagee and Avere in the culti¬ 
vating possession of one Amian, a tenant 
under the mortgagee. Conseouentlv at 
the time of the sale the propert\' sold 
Avas incapable of being taken* into 
pliysical possession by the vendees. The 
mortgage on the areas sold A\'as redeemed 
by the vendees on the 13th Julv 191fl 
out the physical possession of the land 
remained with the tenant Amian Avho 
gathered the Kh'arif crop some time in 
October or November of that vear In 
the folloAving han^est, i.e. Rabild20 the 

and IS entered as in the possession oi 
the vendees but inasmuch as it remained 

deal 

uiai the vendees AA^ere even at 
date in physical possession. Jf 
vendees had even prepared the land 
a crop the entry in the record \voi 
have traddadi and not khali T 
learned District Judge says that in \ 
case^ of uncultivated land phA’sical r 
session may be taken even symbolical 


This is no doubt correct but he has not 
stated, nor is there any evidence on the 
reciu’d, Avhat symbols Avere employed in 

tliis case. 'I'he vendees might have 

1 • 

taken possession by driAung a plough 
through tlie land or by fencing it round 
but there is no evidence that they 
ado])ted any such method. The law 
insists on ]’hysical possession because 
physical possession is visible to all con¬ 
cerned. It is a notice to all Avould-be 
jAre-emptors that a change has occurred 
in the enjoyment and possession of the 
land in <iuestion and puts them to 
iiupiiry Avhether there has been a sale. 
The mere reporting to the pativari that 
the vendor has relinriuished possession 
and that the vendee has assume<l pos¬ 
session is no proof that there aa’us a 
ghdng and taking of physical possession 
Avithin the meaning of section *30 of the 
Pre-emption Act. 

For these reasons I hold it unproved 
that physical possession of the land in 
suit under the sale was taken bA'’ the 
ven<lees before Rahi 1920. That ‘being 
so the tei^ninus a quo for the calculation 
of limitation is the date of the attesta¬ 
tion of the mutation, namely, the 27th 
April 1920 and, therefore, the suits AA'ere 
brought Avithin time. 

I or these reasons I accept the appeals 
and decree possession to the plaintiff on 
payment into (_\)urt, Avithin one month, 
of Rs. 99-12 0 in each case less his costs 
throughout. If p ayment is not so made, 
the suit shall stand dismissed Avitli all 
costs. 

Appeals accepted. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 79 

OF 1920. 

June 17, 1924. 

Present :—Justice Sir JAvala Prasad, Kt.. 
and Mr. Justice Maepherson. 
GOPATj OJHA AND OTHERS—PmVINTIFFS 

— J V P P E LLA N TS 
versus 

RAMADHAR SINGH alias LALJI 

SINGH AND OTHERS—DEFENDANTS 

—Respondents. 

Landloi'd and tenant — C?ra7»t on fixed rent— 
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Gi’ant to fu’o persons—Joint tenancy-^Common 
tenancy— Right of re-entry—Contract Act (IX 
of I87:i), s. 6J — Xovatum—Terms of grant clear - 
Evidence of conduct—Sint /(»r declaration and 
possession— Pa rt ics. 

Where according to the terms of a grant of 
lands to two brothers, the grant was perpetual 
iistinirai'i) ; the gi'antees and their descendants 
{al aulad) were to pay a fixed rent and enjoy 
the lands generation after generation (pnsht dar 
pusht) ; the descendants (ul aulad) of the grantor 
were to realize the fixed rent generation after 
generation {i^usht dar pusht) ; and in the event 
of default in payment of the fixed rent for three 
kists, the fixed lease (mukarrari) was to be 
void ; 

Heldy (i) that the grant was permanent in its 
duration, fixed in the rental, descendible to heirs 
both in the male and female lines andunstobe 
held generation after generation: that is to say, 
the grant was an absolute, perpetual, heritable 
and transferable gnmt; [p. 210, col. 2.| 

(ii) that the grant was not resumable. [i6irf.] 

Pcr/cash Lat "yr. Raineshu'ar Xath Singh, 31 C. 
ofil, Ram Xarain Singh, v. Chota Xagpur Hanking 
Association, 56 Ind. Cas. .321; 13 C. 332 at j). lUJ) 
and Lai Gajendra Nath Saki Deo v. Lai Mathuralal 
Nath Sahi Deo, 35 Ind. Cas, 383; 1 P. L. J. 101); 20 
C. W. N. 876, distinguished. 

The novation of a contract implies a fresh 
contract, directly or by implication, in place of 
the original contract. Therefore, if the holders 
of a perpetual and heritable grant, subsequent 
to the grant, divide the subject-matter of the 
grant without reference to the grantor, so that 
their respective heirs might succeed to the 
specific properties, the principle of novation does 
not apply, [p. 213, col. 1.] 

The incidents of a joint tenancy may be 
changed and a member of the joint tenahey may 
sever his connection by effecting partition of his 
interest and, after this is done, the rule of 
survivorship of succession will not apply, but 
the heirs of the separated tenant would succeed 
to his interest in the tenancy, [p. 213, cols. 1 6c 2.] 

Lipon the death of one of two joint grantees, 
the lessor does not become entitled to enter as 
to one half of the property demised, as the lease 
docs not terminate till the death of the survivor 
of the two lessees, and, therefore, the landlord's 
right to re-enter does not arise till both the 
lessees are dead. [p. 213, col. 2.] 

Ram Narain Singh v. Chota Nagpur Banking 
Association, 50 InU. Oas. 321; -13 0.332 at p. lOJ, 
roterreu to. 

To a suit for a declaration that an entry in 
the Survey Kecord of Rights of a village is in¬ 
correct and lor recovery of possession, if the 
piamliff js deemed to be out of possession, all 
persons, recorded as in possession of tiie village 
anu as ciainung title adverse to the plaintiff, are 
necessary parties. Ip. 2Uy, cols. 1 & 2.J 

Per Maepherson, J.—Where the terms uf a 
grant are unambiguous, evidence is not ad- 
luissibie of couducii uf the parties ledding to 
^oiher inference, t^. 216, col. l.J 


Appeal from a decision of the Addi¬ 
tional Subordinate Judge, Palaxnau, 
dated the 28Lh January iJ20. 

Alessrs. C. C. Dab' and A. K. Jha, for 
the Appellants. 

Messrs. S. M. Mullick and Saran, 
for the Respondents. 

JUDGMENT, 

Jwala Prasad, J.— This appeal 
arises out of a claim for resumption. 
The plaintilTs are the appellants, 'I'Jie 
following genealogy culled from the 
evidence of Ramadhar Singh, defendant 
No. 1, which is not challenged, may be 
useful and is accordingl}’- set out in tlie 
beginning. 
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Thus defendants Nos. 1, 2 and 3 have 
been recorded in the Record of Rie:hts 
prepared at the last Sun^ey in 1917 as 
being in possession of the properties as 
mukarrayndars, 8 annas in the name of 
defendant No. 1 and 8 annas in the 
names of defendants Nos. 2 and 3. The 
tenure has been recorded as mnkajri 
istamrari not resumable. The afore¬ 
said entry is the result of a decision 
arrived at by the Assistant Settlement 
Officer dated the 6th March 1917 
(Exhibit 5) in a hotly contested dispute 
between the parties. The decision was 
upheld on objection under section 83 of 
the Bengal Tenancy Act by the Assistant 
Settlement Officer in charge by his 
decision (Exhibit 6) dated the 17th of 
June 1917. 

The defendant No. 4 Babu Chain 
Singh, is alleged in the plaint to be 
the son of Babu Sheosagar Singh by a 
daughter of Rampadarath Singh. Both 
the plaintiffs and the defendants Nos. 1 
to 3 disputed the relationship of defend¬ 
ant No. 4 with Rampadarath Singh and 
the Court below has held that the 
relationship has not been established; 
that this defendant, who was made 
respondent in this appeal, entered 
appearance and filed a cross objection 
challenging the decision of tlie learned 
Subordinate Judge so far as it affected 
him. He is, however, dead and in his 
place one Sahdeo Singh has been sub¬ 
stituted at the instance of the appellants. 
Notice was served upon him, but he has 
not entered appearance nor lias he 
contested this appeal. 

Respondent No. 1 Babu Ramadhar 
Singh and respondent No. 3 Babu 
Nandkeshwar Singh are also dead and 
ill their place their respective Jicirs and 
legal representatives have been brought 
on the record. Therefore, this appeal 
is contested principally by the legal 
representatives of respondents Nos. 1 
and 3, and respondent No. 2. They have 
lodged a cross-objection with respect 
to the issues that have been decided by 
the Subordinate Judge against them. 

Shortly speaking, the plaintiffs dispute 
the correctness of the entries in the 
Record of Rights referred to above and 
iu fact they base their cause of action 
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upon the decision of the Assistant 
Settlement Officer in charge dated the 
17th June 1917. They say that they 
have been all along in sir possession 
of both the mauzas in dispute Manhu 
and Saharewa and that tlieir possession 
has not at all been disturbed on account 
of tiieir wrong entiy in tlie Survey 
Record of Rights. They also assert that 
the tenure is resumable and was, as a 
matter of fact, resumed. Their case is 
that the villages in question, Manhu 
Saharewa and Majhigawan in Fargana 
Palamau, were held by their ancestors 
on the mother's side in khairat. The 
two Mauzas Manhu and Majhigawan 
.were granted in mukarrari to two 
brothers Janki Singh and Pryag Singh 
shown in the above pedigree, by a deed, 
dated the 19th Chaitra 1234 FasU 
(corresponding to 1st April 1827) at an 
annual javia of Rs. 71 and Rs. 21 
respectively. Under the terms of that 
deed (a correct translation of which has 
now been made by the Superintendent 
of the Translation Department under 
our direction) the rent was to be paid 
in three instalments with a stipulation 
that in the event of default of payment 
of three kists the deed would become 
inoperative. The defendants did make 
default in payment of the three kists 
after the death of Janki Singh and Pryag 
Singh. The plaintiffs further assert 
that according to the custom prevalent 
in the District of Palamau the grant is 
liable to resumption after the direct 
male line of the last male-holder of 
village Manhu has become extinct. 
After the death of Janki Singh, his son 
Rampadarath Singh came into possession 
of that village, and after the death of 
Rampadarath Singh the ancestors of 
the plaintiffs wanted to enter upon and 
take sir possession of the village, but 
at the request of the widows of Ram¬ 
padarath Singh, namely, Hari- 

dasi Kuer and Musaminat Radhika Kuer, 
the plaintiffs’ ancestors allowed those 
ladies to remain in possession of the 
village during their lifetime as a sort of 
maintenance. During the suiwey opera¬ 
tions Musammat Radhika Kuer in 1323 
Fasli (corresponding to 1916) and defend¬ 
ants Nos. 1 ' to 3 " Ramadhar Sin^i 
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Amarclayal Singli and Xand Keshwar 
feiiigh contested the claim of the plaintiffs 
and the defendants wre ultimately 
recorded by the Survey Officers in tlie 
khcwat as being in possession and the 
tenure being not resumable. The plain¬ 
tiffs also alleged that defendants Xos. 1 
and 3 are distant gotias and are not 
heirs of Rampadarath and as such are 
not entitled to the property in cpiestion 
^d that after the death of Musamviat 
Radliika Kuer the lyiukam^avi is liable 
to be resumed by them. 

As regards Sahorswa .the plaintiffs 
claim that this village is unconnected 
ivith and not falling under the mukarravi 
grant, dated the 1st April 1827 (Exhibit 1) 
and as such it has been in possession 
of the plaintiffs but in the Record of 
Rights this village has been recorded as 
also mukarrari istimrari of the defen¬ 
dants Nos. 1 to 3 as part and parcel of 
village Manhu. 

Upon these allegations the i‘)Iaintiffs 
claimed the following reliefs :— 

(1) It may be adjudicated and declared 
by the Court tliat on account of default 
made in the payment of tliree instal¬ 
ments and also on account of the fkilure 
of the male line of Babu Janki Singh, 
Mauza Manhu lias been in the sir 
possession of the plaintiff's, that the 
jdaintift's are in sir possession of Mauza 
Bahorswa also that both the Matizas 
Manhu and Sahorswa belong to them in 
their khairatdari interest, that the 
defendants in this suit neitlier have nor 
supposed to have accpiired any interest 
in the mnkit^'ravl of the said mavzas 
and that the defendants are not entitled 
to get their names entered in the 
Ichewat as mnkarridars in respect of 
Manhu and Saliorswa. 

{ii) If on account of any illegal action 
on the part of the Survey knd Settlement 
De]jartment, etc., the defendants be 
deemed to be in possession then in that 
case the Court may be pleased to put 
the plaintiffs in sir posses.sion of 
Mauzas Manhu and Sahorswa, Tappa 
Nandiha, Pargana and District Palamau, 
boundaries, Survey Numbers and Thana 
Numbers whereof are given below, by 
removing the unlawful possession of 
the defendants. 


{lip All costs in Court with interest 
pe^udeutc lite and future interest may 
be awarded. 

■ j Nos. 1 to 3 ffled one 

written statement and defendant No. 4 

med another. They resist the plaintiffs’ 

claim on various grounds both in huv 

and on facts. They plead limitation, 

res judicata and insufficiency of Court- 

fee as pleas in bar to the plaintiffs’ 
claim. 

As to their right under the deed of 
grant m question the defendants assert 
that two villages Manhu includinff 
bahorswa and Mahjigawan were ioijitlv 
granted to the two brothers, 
Janki Singh and Pryag Singh, in 
mukarrari istimrari descendible from 
generation to generation, that subsequent 
to the grant the two brothers arranged 
to hold the two villages separately, Janki 
having got Manhu including Sahorswa 
and Pryag having got Majhigawan, that 
under the deed in (piestion the grant 
is not resumable on failure of heirs of the 
grantee, male oi female that there was no 
kist mentioned in the deed and hence 
the plaintiffs have no right to resume the 
grant on failure to pay the instalments as 
alleged by the plaintiff’s. - 

The defendants repudiate the plaintiff's’ 
suggestion of there })eing any custom 

in the District of Palamau i'or the resump¬ 
tion of such grants on failure 

of heirs and deny the correctness of the 
allegation that tlie possession of the 
widows of Rampadarath Singh, namely 
Musammat Hardasi and Radliika, after 
the death of their husband, was pennis- 
sive and assert that the said ladies nrot 
liossession of the villages as heiresses of 
Rampadarath Singh and on iJayment of 
rent. 'I’liey also tleiiy that there was 
any default in payment of any kist as 
alleged m the plaint and aver that the 
rents of 1323 and 1324 were deposit¬ 
ed by the defendants in Court to the 
credit of the plaintiffs who refused to 
accept the same when tendered. The 
defendants further traverse the alleo-a- 
tion of the plaintiffs as to their having 
got possession of the villages in 

cpiestion and of their having establish¬ 
ed their hhandar there and sav that 
they are ili possession of th<i villages 
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as heirs of Rampadarath Singh after 
the death of his Avidous in mulcayi-ari 
istimrari under the giant referred to 
above. Those defendants deny as obsel'^’- 
ed above, the relationship of Chain 
Singh with Rampadarath Singh and 
state that the said Chain Singh is a 
creature of the plaintiffs and his 
claim has been set up in this case 
by the plaintiffs to defeat the defend¬ 
ants’ right. As regards Sahorswa the 
defendants say that it is a tola, and 
not a separate village, and has al¬ 
ways been in possession of their predeces¬ 
sor-in-interest as part and parcel of 
^Janhu tinder the grant in question. 

We need not now refer in detail to the 
plea of defendant No. 4 as in the 
circumstances mentioned above he may 
be considered to have been deleted from 
the litigation. 

Upon the pleadings of the parties the 
following issues were raised in the Court 
below: 

(i) Have the plaintiffs any cause of 
action for the suit ? 

ui) Is the Court-fee paid insufficient ? 
(Hi) Is the suit barred by limitation? 

( iv) Is the suit barred by res judicata? 

(u) Is the mukain'ari of iV^au^a Manho 
resumable for non-payment of rent for 
3 kists, if so, can the moka'rrari be 
resumed without giving an opportunity 
to the defendants to pay up the arrears 
of rent? 

(vi) Is the 7au/i:a7*?*a7*( oi Mauza Manho 
resumable on failure of heirs male of 
the grantees. If so, can it be resumed 
so long as the heirs male of Pryag Singh 
are in existence? 

(I’ii) Did the plaintiffs make any life 
grant of the disputed viokam'atd to 
Musaviviat Radhika Kuer or she was 
in possession in her own right as legal 
heir of her deceased husband Padarath 
Singh? 

Did Musavimat Radhika pay 
up the rnuka'i'^'ari rent up to the year 
:il322 -Fasii and have there been any 
- deposits of rent for the vears 1323 and 
■1324 Fasli ? 

(ix) Is there any custom in the Par- 
ganah of resumption on failure of heirs 
jnal® in direct line as alleged by the 
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plaintiffs? If so does the custom apply 
to the grant in suit? 

br) Are the plaintiffs in sir 230ssession 
so far as the defendants are concerned 
of Manhu and Tola 8ahorswa as alleged? 

(.ri) Is defendant No. 4, the daughter’s son 
of Padarath Singh, deceased? If so, has 
his right to succession over the y)roper- 
ties of Padarath Singh become extingu¬ 
ished in consequence of his becoming 
a sadhu and have the defendants Nos. 1 
to 3 become entitled to these properties ? 

(xii) Is the suit bad for defect and 
misjoinder of parties? 

(xiii) To what relief, if any, are the 
plaintiffs entitled? 

Issues Nos. 1 to 4 do not now arise 
and have been set at rest by the decision 
of the Court below. 

The findings of the Court below upon 
Issues Nos. 3 and 4, namely, limitation 
and res judicata have not been challenged 
in this Court, and in fact, it appears that 
the view of the Court below is correct. 

Issues Nos. 5 and 8 decided against 
the plaintiffs-appellants are also not 
pressed in appeal. 

Issue No. 11 was decided against defend¬ 
ant No. 4 he being held not to be the 
son of daughter of Rampadarath Singh. 
There was, as observed above, a cross- 
objection by defendant No. 4 against the 
finding on this issue, but there has been 
no appearance on behalf of his heirs in 
this Court, and the plaintiffs and other 
defendants accept the finding of the 
Court below, the latter having denied 
the relationship set up by defendant 
No. 4. This issue consequently does not 
now need further consideration in this 
appeal. 

The fii'st parts of Issues Nos. 6 and 9 
have been decided in favour of the plaint¬ 
iffs. The Court below has held that the 
rtiukam'ari tenure in question is resum- 
able on failure of heii*s male of the grantees 
under the terms of the grant as well as 
under the custom of resumption on fail¬ 
ure of heirs male in direct line of the 
grantees set up by the plaintiffs as being 
prevalent and in vogue in Par^awaPala- 
mau. The defendants are aggrieved by 
the decision of the Subordinate Judge 
upon these points and have filed a cross- 
objection. 
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Issue No. 12 has also been decided in 
favour of the plaintiffs, the Court below 
having held that the absence of Amar- 
nath from the record does not affect the 
maintainability of the suit. The defend¬ 
ants do not accept this view of the 
Court below and have, therefore, filed a 
cross-objection. 

The second parts of Issues Nos. G and 9 
and Issue No. 10 have been decided 
against the plaintiffs, the Court below 
having held that the viuha7't'ari of Mauza 
Manhu cannot be resumed so long as the 
heirs male of Pryag Singh are in exist¬ 
ence and that the plaintiffs have never 
been in sh' possession of Manhu or of 
Tola Sahorswa. 

The result of the decision of the Sub¬ 
ordinate Judge upon these issues against 
the plaintiffs have been that the plaintiff's’ 
suit has been dismissed toto. 

The main questions, therefore, for con¬ 
sideration in this appeal are those involv¬ 
ed in the aforesaid Issues Nos. 6, 7, 9, 
10 and 12. To put it clearly the points 
are (1) whether the viukai'rari of Mauza 
Manhu is resumable firstly under the 
terms of the grant (Exhibit 1), dated the 
1st April 1827, and secondly upon the 
custom of resumption pleaded by the 
plaintiffs, (2) if the tenure is resumable 
upon the happening of certain events so 
as to entitled the plaintiffs to resume the 
muharrai'i in question, (3) is Sahorswa 
a part or tola of Mauza Manhu, or is it 
a separate village unaffected by the 
grant in questions (4) is Amarnath, the 
great-grandson of Pryag Singh, a neces¬ 
sary party in the case and is the suit, 
therefore bad on account of his absence 
from the record. 

The last point may be disposed of at 
once. The plaintiffs’ action is virtually 
levelled against the entry in the Survey 
Record of Rights and they seek a decla¬ 
ration that the entry is incorrect. They 
expressly state that the persons entered 
in Record of Rights set up a false claim 
with respect to the mauzas in question 
against the plaintiffs’ riglit. The Survey 
has recorded amongst others Amarnath 
as being in possession of the villages in 
question and as claiming istimixiri mukar- 
•iu7i interest adverse to the plaintiffs. 

11 


The plaintiffs further claim in the alter¬ 
native recovery of possession in ■ case 
they be deemed to have been out of 
possession. Now, the persons recorded 
as in possession of the villages in ques¬ 
tion and as claiming title adverse to the 
plaintiff's are necessery parties to the 
plaintiffs’ action for a declaration of 
their title and for recovery of possession 
in the alternative. The Court below 
has held that “the defendant No.. 1 is the 
only person entitled to this viiikayraiL 
but as the Survey Records have entered 
the names of defendants Nos. 2 and'3 
also they are necessary parties to this 
suit.” This reason stated bv the learn- 
ed Subordinate Judge applies witli 
equal force to the case of Amarnath and, 
therefore, the Subordinate Judge is 
wrong in his view, for Avhich he' has 
given no reason, that “the absence of 
Amarnath from the records of this^isuit 
does not affect its tenability.’" There¬ 
fore, the objection of the defendants 
must prevail and the finding of the Court 
below on Issue No! 12 is set aside. 

The next question is as to whether 

the tenure is resumable either uiider 

♦ 

the terms of the grant or under the 
custom set up by the plaintiffs. The 
deed in question is said to be a patta 
granted by Nut Nath Jha tlie predecessor- 
in-interest of the plaintiffs, to Rhj Xiimar, 
Sri Piyag Singh and BabU Jahki 
Singh, the ancestors of the defendants- 
respondents. It runs as follows: ^ 

^'Su'asti Sri Maharaj PUjitSri Sri Min- 
haidar Mauza Kishunpur ivoga7*ah 
Paragana Palainau Zillah Ramgarh age 
Tappe Deogan maha Maiizo: Nandika-wo 
mahuari ke hari ntalia Mauza Manhu 
wo Mauza Majhigawan yeh dono guon 
haynara khaii'uti hai se haw Raj Kmnar 
Babu. Sri Pryag Sintfh wit Bahn Sri Janki 
*S'f7K//i ko miikarrari likh del tnai aniyina/nta. 
jalkar,. bankar, tar, bagh, kath, koa, par- 
jakur, chakur sayan mai jahat istaniy'ari 
likh del take jama molguzarijat ivo rvpia 
sikha kaldar mukarrari biyanwe rupia 
v'o Babu mazkar kc all' aiUad. pusht dar 
pusht likhla muafig walguzari del karat 
sal basal ja(jah blog karat Ham wo humar 
dli auladi likhla mitafig yiialgvzari 2 msht 
dar pHfl/U del kavL sal basal” 
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jalkar, bankar, 
catechu, cocoons, 
four boundaries; 
in writing as a 
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The English translation of the above 
is as follows:— 

Respected and worshipped Ijy the 
Maharaj, (I am) the viainhaldar of 
Mauza Kisluinpur, etc., Pargana 
Palamau, District Ramgarh. I hold in 
khaivatl (charity) Mauza Manhu and 
Mauza Majhigawan in the Barhi of 
(appertaining to?) Mauzas Naudiha and 
Alahuari in Tappa Deogan. I have 
granted it (in writing) (in) inukavrari 
to Rajkumar Babu Shri Prva«- 
Singh and Babu 8hri Janki Singh” 
including mango and niahua (trees), 

palm trees, orchards, 
houses of tenants, the 
(I have) granted (it) 
^ perpetual {iatimrari) 

grant by all means. The amount of 
rent in respect thereof is ninety two- 

rupees in kalladar coin.fixed 

(amount) Rs. 92. The Babus, aforesaid, 
and their descendants {alaulad) genera¬ 
tion after generation, should pay the 
rent written (above) rear after year 
(and) enjoy the lands. 1 and my de¬ 
scendants (alaulad) generation "after 
£^eration, shall realise the rent written 
(above), year after year. Details of the 
rent:—For Mauza Manhu seventy one 
rupees for Mauza Majhigawan Rs. 21. In 
the event of default (in the payment of) 
rent for three kists the mukarrari shall 

Sari, the 19th Chait 
1234 Fash Sainbat 1881.” 

In the translation the words “ lieirs 
and representatives” have been put 
down for the vernacular words “a/i aulad"" 
and the Avords ” generation after genera- 
tion for the words ” pusht dar pushtr 

^ two villages, Manhu 

and Majhigawan, has been made to the 
Uyo brothers. Pryag Singh and Janki 
^ngli. The grant is to be enjoyed bv 
the grantees and their heirs and repie- 
sentatives {at aulad) generation after 
generation (pusht dor pushi).. The 
grantor and his heirs and representa¬ 
tives (at aulad) have to receive the 

rent generation after generation ipusht 
dar pusht). 

According to Fellon's Dictionary the 
word al in Arabic signifies the issue 
born^ to the daughters and “auiad” 
the issue of the son. The two words 


auhur' put together Avoulrl mean the 
offspring or children or descendants 
both in the male and in the female 
line ''pusht dar pusht" means through 
successive generations; generation after 
generation; parampara. 

The Avord hstimrari' is derived from 
"istiinray'" Avhich means permanence, 
perpetuity, uninterrupted possession. In 
laAv it means a fixed rent not liable to 
alteration. ''Istimrardar" is the holder 
of a lease in perpetuity. "Istimrari" is 
an adjective and means perpetual, con- 
tinuative, neA’^er ceasing, “ Istimrari 
patta " is a lease or form granted at a 
fixed rent and in perpetuity. In this 
AueAv the Permanent SettleHient of Lord- 
Cornwallis is said to be istimrari and 
a piece of land is said to be settled 
istimrai'i AA’hen it is settled perma- 

nenth’. 

ft 

Mukap-ari, a fixed lease, quit rent, a 
fixed stipend. It connotes fixity of rent 
and also permanency. 

The aforesaid Avoids in the kabuliyat 
ial aulad) pusht dar pusht, mukarrari 
and istimrari indicate etymologically 
that the grant AA'as perpetual, i^ermanent 
in its duration and fixed in the rental 
descendible to heirs both in the male 
and female lines and Avas to be held 
generation after generation. Not the 
terms of the document but the entire 
context thereof shows that the grant con¬ 
ferred, upon the grantees in unambigu¬ 
ous and clear terms, a permanent, per¬ 
petual and heritable grant. It aa'qs 
a grant unlimited in the AA*ay of 
succession or in duration. Therefore, 
so far as the terms of the grant are 
concerned the plaintiffs cannot ask us 
to put any limitation upon its enjoy¬ 
ment by the heirs of the grantees 
either in the male or female line or by 
their representatives. It Avas an absolute 
giant heritable and transferable. The 
plaintiff s right to resumption has not 
at all been reserved in the deed. There- 

contention of the plaintiff that 
vras resumable on failure of 
the male heirs in direct line of the 
gmntees must fail upon the construction 
of the doemnent. 

The plaintiffs Avanted to fortify their 
position by making the grant resumable 
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upon custom said to have been in vogue 
in the part of the country where the 
lands in question are situate. The learn¬ 
ed Subordinate Judge has held that no 
reliable evidence of any custom has been 
given in this case. Now, the clear and 
unambiguous terms of the documents 
conferring an absolute and irresumable 
right on the grantees can be abandoned 
or controlled only by clear evidence of 
custom ancient, invariable and uu- 
•ambiguous and so having acquired the 
force of law. The learned Counsel 
on behalf of the appellants has not 
attempted to support the custom 

set up by the plaintiffs by refer¬ 
ence to any evidence on the record. 
Therefore, the view of the Court below 
that there is no evidence offered or pro¬ 
duced by the plaintiffs to show that there 
was a custom prevalent by which the 
words al axilad ” were understood to 
mean lineal male descendants. The 
learned Subordinate Judge has based 
his decision on the fact that “ al aitlad 
and ''pusht dar prisht " in the present case 
must have restricted meanings appli¬ 
cation to male descendants only upon 
certain authorities relied upon by him. 
The lii*st case referred to by him is 
Perkash Lai v. Rameshwar Nath Singh 
(1). That case related to a khairat 
hishanprit grant made to a Brahman by 
the Rajah of Kunda in Hazaribagh and 
special custom was pleaded whereby the 
words related only to male 

descendants, and the evidence in proof of 
the custom was accepted. The conten¬ 
tion of the Advocate-General was that 
“although the words al aulad, etymologi¬ 
cally considerd, include both male and 
female descendants, \'et according to the 
custom prevailing in the Kunda Raj at 
the time of the grant such khairat grants 
were resumable on the failure of lineal 
male descendants, and admittedly no 
such descendants exist. The evidence on 
custom is ovenvheIming“. This argu¬ 
ment was accepted by the Court. 
Therefore, in order to apply the principle 
of that decision it must be established by 
evidence that by custom the words must 
not be undei-stood in their etymological 

(1) 31 C. 5G1. 


sense but in a restricted sense as mean¬ 
ing male descendants in the direct line 
only. Another distinguishing feature 
of that ruling is that the terms of the 
grant quoted in the judgment show that 
the words of inheritence employed were 
only “a/ and not piisht dar 

pnaht Here, these additional words go 
to confirm that the grant Avas meant to 
be descendible both in the male and the 
female lines. Therefore, upon the find¬ 
ings of the Court that ruling has no ap¬ 
plication to the present case. 

Mr. Das then relied upon the case of 
Ram Narain Singh v. Chota Nagpur 
Banking Association (2) in order to show 
that the view taken in the case of Per¬ 
kash ImI v. Rameshxvar Nath Singh^ (1) 
Avas approved of by the Privy Council. 
This is so but the vieAV AA'as confirmed Avuth 
respect to the meaning of "al anlad' haA’-- 
ing been restricted by custom. The 
Privy Council decision refers to the case 
of a putra putradik grant by the Mahara¬ 
jah of Chota Nagpur and it Avas held 
Tipon evidence that the AAords “ putra 
putradik jagir'" as employed in the 
grants made hy the Maharajah meant 
only an estate for life descendible to male 
heirs only, and resumable on the extinc¬ 
tion of the male heir of the grantee in 
the direct line. This decision also, there¬ 
fore, does not apply to tlie present case. 
The same remark applies to the decision 
in the case oi Lai Gajendra Nath Sahi 
Deo v. Lai Mathura Lai Nath Sahi Deo, 
fS) Avhich refers to the estate of the same 
Maharajah in the the Ranchi District. 

The aforesaid cases referred to by 
Mr. Das do not at all realte to Pargana 
Palamau and Avill not apply to a custom 
set up in the present case. Therefore, 
the first part of Issues Nos. 6 and 9 
must be decided in favour of the defend¬ 
ants and the vieAV taken by the Court 
beloAv must be set aside. 

The plaintiffs' case aa’us that after the 
death of Rampadarath, son of Jauki Singh, 
the mukarrari of Mauza Manhu came to 
an end and Avas resumable; but his 
AvidoAvs, Hardasi and Radhika, vrere alloAA”- 

(2> 3G Ind. Gas. 321; 13 C. 332 at p. 109. 

(3) 35 Ind. Cae. 383; 1 P. L. J, 109; VO C. W. N, 
8TC. 
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ed to remain in possession with the leave 
and license of the plaintiffs and conse¬ 
quently they obtained life grants which 
terminated after the death of the sur\dvor 
,qf them Musammat Radhika in 1916. 
This story of their permissive possession 
.of the widows of Rampadarath seems to 
he a myth and has not been substantiated 

hy reliable evidence on the record. It is 

impossible to conceive that the widows 
would haye been allowed to remain in 

for the asking and 

.without any deed iiaving been executed in 
their favour. Receipts used to be grant- 
,edto them: Vide Exhibits A-8, A-9, 
A-24 to A-16, a large number of receipts 
.ip.A series. These receipts described 
.^e ladies as heirs and successors of Babu 
. Rampadarath Singh, the deceased miikar- 
xaridqrJpr instance vide Exhibit A-8, 

. dated-theCth January 1881, and Exhibit 
i.A-y, dated the 16th January 1881. The 
K i^h-bordinate Judge rejects the story and 
. . we have no hesitation in accepting his 
.Jading, But the finding leads to an 
.. important inference and that is that the 
' succeeded to the mukarrari 

,;: as heiresses of their husband which con- 
.. cJLusiyely established that the grant from 
Its inception was heritable in'the female 
1 1'he ladies remained in possession 

,v. for 30 years,. This instance of succession 
,pf females to the mukaiTari successfully 
, repudiates the suggestion that al auUid 
and pup'ht dai‘ pusTit in the document in 
question should have a restricted mean¬ 
ing. 

' The leamied Subordinate Judge says 
* that assuming that the grants were re- 
;f‘ 'mimable on failure of heirs male of the 
'^rhntees'either under the deed or under 
' ' the custom set up by the plaintiffs, there 
'has, as' a matter of fact, been no failure of 
heirs male so lohg as the male heirs of 
■ Pryag ^Singh, the joint grantee with 
■' JahkiASingh; is alive. The learned Sub¬ 
ordinate Judge holds that the grant creat- 
"y ed a jbiny tenure in favour of the two 
' “ hrbai'ei-s Ih-avag Singh and Juuki Singh, 
and the subsequent division of the 

, between the two.brothers, namelv 

Janki Bingh, getting village Manhu arid 

iiyag hmgh getting village Alajhigawan, 

does not affect the original terms of the 

grant and does not create a sepax^ate grant 




of Mauza Alanhu to Janki Singh and 
Majhigawan to Piyag Singh, so that on 
the failure of male heirs of Janki Singh, 
Alarihu should revert to the grantor, Mr. 
Das impugns this view of the Subordinate 
Judge and contends that there was no 
joint tenure created by the deed and 
Janki Singh and Pryag Singh were not 
joint tenants but were merely tenants-in- 
common. A plain reading of the deed 
(Exhibit 1), dated the 1st April 1827, 
does not support the contention of Mr, 
Das. He. says that Alanhu was granted 
to Janki^ Singh, and Majhigawan to 
Prj’ag Singh. The words in the deed 
are “ Manhu and Mauza Majhi¬ 

gawan, " the two mauzas are grantea to 
“ Rajki^mar Prayag Singh, and Babu Sri 
Janki Singh". The two mauzas were 
jointly granted to the two brothers joint¬ 
ly. The rent payable to the landlord is 
mentioned in the aggregate for the two 
villages, namely, Rs. 92, in the document. 
How this rent has been arrived at is 
stated at the foot of the document as 
Rs. 71 for Mauza Manhu and Rs. 21 
for Mauza Majhigawan. Mr. Das 
contends that the specification of the 
two mauzas Avith respect to the rent 
separately at the foot of the docu¬ 
ment shows that the two Aullages Avere 
separately granted. I confess I have 
not been able to folloAA' this argument. 
The question is not as to the apportion¬ 
ment of the rent over tAA’o villages, but 
the liability of the grantees for payment 
of the rent. What is there in the docu¬ 
ment to shoAv that one of the brothers 
is liable to pay anything less than Rs. 92, 
or the separate rent of Rs, 71 for Mauza 
Manhu and Rs. 21 for Mauza MajhigaAvan ? 
Both of them, acccording to the terms of 
the document are liable for the rent 
whether it be a consolidated rent for the 
tAA'o \*illages taken together, or separate 
rent for each of the villages. No inference 
for separate grants can be made fi'om the 
specification of rent in the document Avith 
respect lo each mauza separately. Had 
there been any separate grant, then 
Manhu haAung been mentioned fiist 
would have gone to Pryag Singh Avho 
is mentioned first in order of the 
grantees and MajhiguAA’an having been 

mentioned second AAmld have gone to 
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Janki Siugh Avho is mentioned second 
in order of the i?rantees, hut this not 
so. Therefore, the orii^inal grant can¬ 
not possibly lie. lield, upon iht' construn- 
lion of the deed, lobe a separate grant 
of Manhu to Janki Singh and Majhi- 
gawan to Pryag Singh. Das then 

says that had the grant l^een joint, then 
after the death of Janki Singh, the two 
brothers would have been joint tenants 
and after death of Janki Singh, tlie 
survivor of 1 nem Pryag Singh would 
have aucceeded to the grant, and not the 
son of Janki Singli with respect to Maiiza 
Manhu. This was an arrangement between 
Pryag Singh and Janki Singh and there 
is evidence that snbsecpient to the 
grant they divided the properties so that 
their respective lieirs might succeed to 
the sepecific properties. It is conceded 
that the grantor is not bound by such 
an arrangement. Therefore the grantor 
cannot take advantage of the separate 
arrangement. It is not possiide to treat 
the grant as a lapsed one so long as any 
male member in the direct line of any of 
the grantees is alive. 

Mr. Das says that the separate holding 
of the properties subsequent to the 
grant by Janki and Pryag shows that 
there was a no\"ation. Now, novation of 
a contract implies a fresh contract, 
directly or by implication in place of the 
original contract, so the parties to the 
original grant must also be parties to the 
novation of the new (u)ntract. In the 
Ijre.sent case it has not Ijeen sliown that 
the landlord was ever a party to the 
arrangement so as effectively to create a 
new contract in place of tlie olfl one 
set forth in the solemn document 
(Exhibit 1). The principle of novation, 
therefore, does not apply to the present 
case. 

Mr. Das has referred u.s to Williams on 
Real Property 23rd PJdition, pages 144 to 
147, in order to show the distinction 
between “ joint tenancy” and “ tenancy- 
in-common ” and their incidents. There 
is no dispute as to the moaning and 
incidents of the two kinds of tenancies. 
It would, however, appeir by referen'^e 
to page 147 that the incidents of a joint 
tenancy’ may be changed and a member 
of the joint tenancy may sever his 


connection by effecting partition of his 
interest and after this is done the rule 
of survivorship of succession will not 
.apply hut tliat tljC' heirs of tlio scpar.-ited 
tenant would succeed to his interest in tlu‘ 

tenancy. 

% 

Mr. S. M. Mullick has referred us to 

the case of l^ain Narain Siiicjh v, 

nk i7ig .4 .v.voc /a t ion ( 2.). 
Millie discussing the objection as to 
limitation, upon the ground .that .the 
cause of action with respect to a moiety 
of the tenure accrued after the death of 
one of the mukarrandar^^ Mr. Justice 
Mookerjee observed: , 

as to limitation .and 
recognition are equally fallacious. Tliey 
are based on the assumption. that, uiwili 
the deatli of one of the .lwc>' .original 
grantees, the lessor liccaine entitled To re¬ 
enter as to one lialf of (lie property 
demised. This argument overlooks .the 

elementary ])roposition that Ijie>. Jqa,se 
would not lerminale till tiie death of Uur 
survivor of the two lessees. There is 
a fundamental distinction between 
the question of the duration qf the 
lease as a whole and the question of 
the devolution of the, interest there¬ 
under on the death of the first lessee. 
We are not now concerned with. Jlie 
fpiestion, whether upon the death .of the 
first lessee, his heirs or- his. co-lessee 
would lie entitled t<^ occupy.tl^e demised 
premises. It is siiffieient lor oui* i^jiesent 
purpose that the landloni was. jriot 
entitled to re-enter till both the lessees* 
were dead. In this view, no ' <mestion of 
limitation or recognition arise.s. 

The learned Huhordinate Judge lias 
very ably dearly discussed tjds point 
and Ave entirely agree with iiis view 
that even if the grant was limited4o the 
male heirs in the direct line of/ the 
grantees the right of re-entn* or resump¬ 
tion in favour of the landlord has not 
in this case accrued so long as Uie male 
descendant of one of the grantees. Pj va" 
Singh is alive. . . ' 

The result is (hid issues Xos; (i. 7 uikI M 
are decided in all their .pjvrts. iii fa'-oiir 
of the defendants and against the, plaint¬ 
iffs. We also agree \v’it|i the Subordi¬ 
nate Judge that the plaintiffs failed to 
prove that they were ever in sir posses- 
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of the lands in dispute, and in 
deciding Issue No. 10 against the plaint¬ 
iffs. The investigation during the sur¬ 
vey operations clearly shows that the 
plaintiffs were not found in possession of 
the villages in question. The widows of 
Piyag Singh, were admittedly in posses¬ 
sion up to 1916 until the death of Musam- 
mal Radhika Kuari. The orders of the 
Survey Department upholding the posses¬ 
sion of the defandants are dated the 
6th March 1917 and 17th March 1917 
(Exhibits 5 and 6 already referred to). 
The dispute must have commenced 
much earlier, and it is impossitde to 
conceive that the defen<lants soon after 
the death oiMusammat Radhika Kuari 
would have allowed the plaintiffs to take 
possession of I lie properties in dispute 
when they were claiming to hold the 
proiievlies as permanent lessees under 
the mnharfdri i.'^t'nnrari deed. 

Now to prove that tlie tenure in ques¬ 
tion was a limited grant de.sceudihle only 
to the male heirs in the direct line of the 
grantees and to prove the right of resumi)- 
tion as well as the jiossession and dispos¬ 
session, the onus is heavily iqjon the 
plaintiffs, not only because they are the 
plaintiffs and want reliefs in the luvsent 
case but the statutory provision raises a 
presumption of the correctness of the 
survey entries in favour of the defendants. 
The defendants have given evidence 
in the case and the presumption of the 
Survey Record of Rights has not been 
rebutted by the plaintiffs. 

The same remark applies to the claim 
of the plaintiffs with respect to Tola 
Sahorswa. Certain maps have been pro¬ 
duced in tliis Court. Exhibits 9A and 
9B are separate maps of the two vill¬ 
ages filed by the plaintiffs. The de¬ 
fendants have filed a map (Exhibit Q) 
showing the two villages to be one. 
The Assistant Settlement Officer in his 
judgment (Exhibit 5) says:— 

“The mukarrari having been granted 
in 1827 Sahorswa evidently then was a 
Tola of Manhu and since the Revenue 
Survry of 1864 has been treated as a 
separate village and this clearly accounts 
for the omission of Sahomwa fi*om the 
mukarraH deed besides this the actual 
rent-receipts granted to the Miisammat 


by the Ojhas, Hiranand Gunanand and 
othei’s, show that tliey too have all 
along treated SahorsAva as a Tola 
of Mahu and have mentioned it to be 
so in the numerous rent-receipts that 
liave l^een filed before me. No serious 
attempt has been made by the Ojhas to 
throAv doubt on the genuineness of these 
receipts and they all appear tobe genuine. 
Such l^eing the case, I am of opinion 
that this claim too tliat Saliorswa Avas 
not included in the grant fails miser- 
ablv." 

Here also the oniis is upon the plaint¬ 
iffs to rebut tlie presumv)tion of the 
finding of tlie Siuwey Officer and the 
entry inafle in the Record of Rights in 
accordance Avith that finding\ The 
learned Subordinate Judge has come 
lo the same conclusion as ilio Assistant 
Settlement Officer. 

M e haA^e carefully consideied the CA'i- 
dence in the case and the arguments of 
Mr. Das, and avc do not tliink Mr. Das 
has l:)een able to shoAv tliat the view 
taken by tlie Suiwey Officers and the 
learnend Subordinate Judge is in any 
Avay Avrong. 

1 AA'oid^i in tliis case commend the 
.ludgments of the Survey Offieers (Ex- 
hibits 5 and (b Avho ]ia\'e gone in de¬ 
tail into the matter and haA^e clearly 

the jioints rai.sed by the plaint¬ 
iffs in order to found their claim and 
those urged by Mr. Das in snp})ort 
of his contention. 

1 haA^e already decided Issue No 9. 
There Avas no dispute betAA'een de¬ 
fendant No. 1 and defendants Nos. 2 
and d as reganis their own right 
in the tennn* in question, and the 
learned Subordinate Judge should not 
liave raised this question and decided 
it. The finding of the Subordinate 
Judge on Issue No, 9 that “the defend¬ 
ants Nos. 2 and 3 have no right in this 
village and that it is the defendant 
No, 1 alone Avho is entitled to the entire 
village after Radhika's death" must 
he set aside. We are not at all con¬ 
cerned Avith the claims of the defendants 
inter se. We are concerned only AA'ith 
the claim of the plaintiffs, and it is 
ali*eady held that they haA’^e failed to 
substantiate their claim, and, theiefore, 
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the lindin" of the Subordinate Judge 
on issue No. 9 must be set aside. 

The result is that the plaiutiffs have 
failed to prove their case. The appeal 
■must fail, and the cross-objection must 
succeed. The decree passed by the Sul;- 
oi'dinate Judge is, therefore, confirm¬ 
ed.^ The re.spoiidents will be allowed 
their costs in the ai)peal. There will 
be no separate costs with respect to 
the cros.s-objection. 

Maepherson, J.— I agree that the 
appeal must be dismissed with costs. 

The averments and issues upon which 
the parties went to trial have been fully 
set out in the judgment just delivered 
by learned brother, but I miy state 
succinctly the main conclusions of the 
Tz'ial Court in so far as they are in 
contest in appeal or in the cross appeals. 
It is to be observed that the plaintiffs’ 
prayer for ejectment on the ground that 
the Tmchar'raTi has ))8C()m:=‘ void l>ecaiise 
three kists or more of the rent of tlie 
tenancy were in arrears lias been de¬ 
finitely given uj) in appeal liy ('ouiisel 
for the appellants. The learned Sub¬ 
ordinate Judge has held: 

(i) that the w.nkarrial-aulad piifiht dar 
pusht of villages Manhu and Alajhigawan 
created ami made islimrari by the patteXy 
Exhibit 1, in favour of Rajkuniar Babus 
Pryag Singh and Janki Singh is not 
non-resumable as is shown in the Record 
of Rights, but is, in accordance with 
what he finds to be the custom of 
pai'yana Palamau, resumable on the 
failure of the male line of descent of 
the original grantees; 

(ii) that the muknrrari is not resumable 
in part on the failure of heirs male of one 
only of the grantees so long as thvere are 
heirs of the other grantee; and in parti¬ 
cular that Manhu is not resn.iiable on 
failure of the line of Babu Janki Singh so 
long as heirs male of the line of Babu 
Pryag Singh exist, and that in faet 
such heirs male do exist; 

{Hi) Musammat Radhika Kuer, 
widow of Babu Rampadarath Singh, son 
of the grantee, Babu Janki Singh, was 
in possession as heir of her husband, 
and not merely, as plaintiffs aver, with 
their permission aRer they became 


entitled to resume "on the death of her 
husband; 

[iv) that plaintiffs were not and never 
had been in sir possession of IManlm 
or of Sahorei^wa and that Saluzrswa is 
a 7'o/u of village ^ranhu; 

(r) that defendant No. 4 was not the 
son of the daughter of Rampadaratli 
Singh; and 

{vi) that the suit was not l)ad for 
defect of parties by reason of the fact 
that Amarnath Singh great-grandson 
of Babu Pryag Singh is not a party. 

On behalf of the appellants the second, 
third and fourth of these findings has 
been assailed before us. Defendants 
Nos. 1,2 and 3 might under O. XLI, r. 22 
(1). Civil Procedure Code, have supported 
the decree in their favour on t he grounds 
decided against them in the Court below; 
but they have also filed a cross objection 
to the decz-ee contesting the first and 
last of the above findings. A ci*os3-oli- 
jection was al.so filed on behalf of Baliii 
Chain Singh, defendant No. 4, against 
the -fifth finding but the i-ej)resentative 
in intei*est substituted in liis place, 
after liis death in the appeal has not 
entered appearance and the appellants 
have not attacked the fifth of the alcove 
findings. 

In support of the appeal Mr. C. C. Das 
contends first, that the second finding of 
the Tidal Court cannot l,>e maintained 
inasmuch as the patta (Exhibit 1} granted 
by the khairatdar in 1827 created not 
a joint tenancy but a tenanc’y-in-coin- 
inon. This contention lias izlanifestly 
no force. These two villages together 
constituted the khairat tenancy of the 
grantor. The document cannot be in¬ 
terpreted otherwise than as conveying 
the two villages Manhu and Majliiga- 
wan jointly in a single tenancy to tw o 
persons jointly as the tenant and on 
a consolidated lental for the whole 
tenancy. Tlie mei*e fact that thewa/c- 
arrari patta contains a specification of 
the rent of each village does not de¬ 
tract from this view of the document 
as a whole the specification onlyshow.s 
how the consolidated rental stipulated 
for w<^ arrived at. It is impossible to 
lind in the document itself anvthing 
to support the contention of the "appel- 
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}nnt: ihnt Mnnlui, "which 13 mentioned 
first, M'.-js ilip^ tenonoy <■£ Bnhn Jnnki 
Sihglr ivliM is inentiuuf'd seecnul, :uid 
Majhisraivan -wliirh is mentioned seeond, 
was the lenaney of Bal)u Singh 

who .is mentioned tirsl. On the cam- 
tarary.it is ex])lieitly provided that‘ the 
sai<l Halms and their al~(t ohid shall 
pudki dii r ini-sht pf\y tiie 'nt nlcdvi'nri rent 
of rent of Rs. t)2 so that both 

sri’antees and -their descendants are made 
responsible for the whole tenancy. To 
my mind Exliibit I is altogether nn- 
amh>i,guoas and tliis contention of 
C. (h I)as fails completely. 


-^Mr. .lias then urges that the conduct 
•of the parlies,, and in particular . the 
paynieiit of rent, from tlie outset l.jy 
H:il>u Janki Singh for i\lanhu and by 
Habu Hryag Singh for ^lajhigawan 
shows that !Manhu was 
tenancy of the former. Hut 
' is uuamtugurms evidence 
rnissible. of enirduel of the 
iag .to uiuaher inference. 


a separate 
as the grant 
is luit ad- 
pa rtie.s leud- 


The' third .plea advanced by learned 
Counsel-is akin to the seeond. It is 
that the grantor having allowed the 
two grantees from the outset to pay 
rents separately, that is, one grantee to 
pay the rent of (me village 'and the 
other grantee to i>ay the rent of the 
other villa.ge, there was a novation Now 
all the reliable evidence available in 
support of tins view is merely (1) that 
from the outset Hahn Janki Siiigh paid 
me fpiota-of the consolidated rent of 
Rs" 92 which represents Manhu and 
Rabu Pryag Singh the ■ quota which 
represents Majhigaivan. and i2) that 
much later the descendants of Babu 
■ Singh paid the quota in respect 
^ .ofyMaiihu to the co-sharer descendants 
ot the original grantor separately in 
proportion to the shares of these 
co-sharers in the khaiyat grant and 
that the position was apparently the 
same in respect of Majhigawah. In the 
absence other circumstances these 
tacts are not sulficient to establish a 
novation. The fact that the grantees 
for convenience of enjoyment "divided 
the area demised has no signiheance 
and the fact that the grantor then 


ri924 

received the rent of each of the two 
divisions ii'ven thougli tlicy were the 
nh.l natural tlivisions) from the grantee 
in enjoyment and even sued liim se- 
l^arately, is not sufficient to show that 
the parties desired to depart from the 
original contract. On the other hand 
it is abnndanlv clear from the litiga- 
tion of tlie early years of the present 
century that though the khairatdars 
sued separately for rent in accordance 
with their shares, and sued the successor- 
in-interest of Babu Janki Singh in 
respect of Manhu and the descendants 
of Babu Pryag Singh in respect of 
Majhigawan, yet Avhen they sued for 
ejectment on the ground that the lease 
had })ecome void, they sued as 16-annas 
khairatdars and impleaded as defend¬ 
ants tlie descendants or successors-in- 
interest of both the original .grantees 
anrl claimed recover^’ of possession 
of the mukarrari tenancy consistingof 
both Manliu and ^fajhigawan as ori¬ 
ginally created. 1’his is clear from 
the plaint. Exhibit L. in tlie ejectment 
suit No. 121 of 1901-02 the judgment 
in which is Exhibit R. (Exhibit 3 is 
the judgment in two rent suits Nos. 120 
and 121 of 1900j. Moreover it was held 
in that suit that the division by the 
granteesoftheir?aa/t:a?7ari istimrai'i grant 
of Manhu and Majhigawan which was 
a joint grant, into two portions was not 
binding on the grantor even though 
the grantor realised the rents of the 
two portions separately, and that the 
latter was not pi'evented from evicting 
from the whole tenancy either by reason 
of the sub-division or by reason of the 
separate realisation of rent. Again in 
Suit No. 1 of 1904 which was brought 
by the whole body of representatives 
of the grantor of Exhibit 1 for can¬ 
cellation of Exhibit 1 and possession 
of both Manhu and Majhigawan, all 
the descendants in the male line cf 
Babu Pryag Singh with MvsaTnmat 
Radhika Kuer as representing the line 
of Babu Janki Singh, were impleaded 
as defendants. In the face of these 
documents it is impossible to uphold 
the suggesliem of novation. If there had 
been novation such as is suggested, a 
separate suit would have been brought 
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in respect of each of the tivo.suh rlivisions 
of the original grant. 

jMr. Das has ment ioned the fact that 
English Law struggles against a joint 
tenancy and prefeis a tenancv-in-cominon. 
He is, however, vague as‘to the time 
when the latter tenancy came into exist¬ 
ence in this case, and in anv case no 
analogy ought, if it can possibly be 
avoided, to be drawn between tlie law of 
England highly developed in accordance 
with his own local conditions, and the 
grant made a century ago in a backward 
area in even for India the backward 
parga7}a of Palamau. Alore possible is 
the analogy witn istimi'ari 7niik({)-)'a7 i ten¬ 
ancies in the Ranigarh Estate in the 
neighbouring District of Hazaribagh. 
Most of these grants whether life grants 
or al nnlad piisht dnr pusht are made out 
in the names of two persons and it is 
well-known [see also Ram ><a7'ain Singh 
V. Chota Nagpur Banking Association f!?)] 
that even in the life grant class the 
tenancy does notl)ecome resumable, even 
in part, until both grantees are dead. 
There is certainly no reason why a ditVei- 
ent rule should apply where, as lierc, 
the grant is to two grantees aiul 
their offspring generation after genera¬ 
tion. 

It is admitted that offspring and 
even heirs male of Dal)u Prya ^ Singh, 
one of the grantees, exist at present. 

Accordingly the second hnding of the 
learned Subordinate Judge is correct. 
The circumstances in which resumption 
may take place, if it can at all take place, 
have not arisen. 

The third finding also is correct be¬ 
yond any possibility of doubt. The 
claim that on the death of Kampadarath 
Singh, the khah'atdars re.sumed iManhu 
and arranged with Mvsammal Kadhika 
Kucr that she should ronrun in pos.ses- 
sion during her lifetime is altogelher 
contrary to all the probainlitie.s and is 
unsupported by a tittle of credible evi¬ 
dence, and in leed many of the rent- 
recedpts granted by the different sets of 
co-sharer khairatdars give the life to the 
present claim, since they refer to her 
and the other bah tndas as heiresses or 
heiresses and successors of Babu Ram- 
padarath Singh deceased. It has not 


even been suggested before us that tlie 
iinding that the appellants were never 
in sir posse.ssion of Alanhn proper at anv 

time, or the grounds on which it is ])ased 
are not correct. 

Thus appellants arc not entitled to 

possession of AManlui either hv wav of 

recovery of last possession which thev 

never had or by rigi.t of re.suniption, 

and the apjieal in respect thereto fails 
completely. 

A word may now be .said as to tJie 
remainder of the fourth Jindin- whicli 
relates to Saliorswa. A|ipellants a.ssert 
that It IS a separate village from Manhii 
IS not a part of the grant of 1827 and 

’.i*. V'e'*' «"• possession. The Record 
of Rights fiiyours the contention of the 
defemlan s .\os. 1 to 3 that Saliorswa 
IS covered by tlie grant. 'J'he defendants 
fiirlhcr contemled that it was always 

lield that 

1 f V' ” jJi posse.ssion 

of defendants Aos. 1 to 3 as such 

and that it has never been lield sir hv 

appellants. Thi.s finding is umiuestion- 

ably eorreet, 1 he only e^■idenee placed 

Ijetore u.s m siipjiort of tlie ease of 

appellants fliai Sahur.swa was not a part 

of the .grant is the t wo majiK lAhiltit !)fa.) 

and Rxhibit tl (/,). Tlie.se entirely fail 

to relnit the pre.sumi.tion arisin.g from 

the Record of Rights. Though erroneou.s- 

ly called thakhnsi majis they appears to 

be copie.s of something better—a Revenue 
Survey Map. Each i.s in fact a copy of 
the part of the original map of which 
the third map which is filed by defend 
ants, is a full copy. Clearly the only in¬ 
ference which can he drawn i.s ‘that 
Sahorswa was a new village formed at 
the Revenue Survey out of the area till 
then considered to he the village of 
Manhn ; otlierwi.se the two would not be 
depicted on the .same map, 'i'hen the 
I'laintiffs could have inodiiced the de 
tails papers of the Re-venue Surveyor 
even of the thak demarcation, and in 
their absence no inference in their 
favour can be drawn from the map,s on 
record. But ajinrt from that the evi 
deuce on the otlier .side is overwhelming 
hat Sahorswa is a part of Manhn and 
that plaintitYs have never been in sir pos¬ 
session. The ra^yuts of Sahorswa have 
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testitied in favour of defendants Xos. 1 
to 3 whereas neither the evidence of 
tenants nor counterfoil receipts are forth¬ 
coming on hehalf of the ap])ellants. 
Furthermore the rent-receii)ts granted 
to Miisammat Radhika Knar by the 
various co-sharer khaimtdavft show that 
the tenancy was ^lanhu-Saliorswa, ]\lanliu 
and Saharewa or ManJm-asll-mai-dakhili, 
The Trial Judge could not possil)ly liave 
arrive at any (‘onclusiun except tliat 
Sahorswa is a Tola of ^lanlui and is 
held as part of Manhu under Exhibit 1, 
that appellants were never in possession 
of Tola Sahorswa and are not entitled to 
possession thereof on the ground that 
it is outwith Manhu. It has already been 
held that they cannot resume Manhu. 

Tliis really disposes of the ap])eal. 
The fact is, as pointed out more than 
once by the Courts: “ that the plaintilYs 
are dissatisfied with the arrangements 
made by their ancestors and have re¬ 
solved in getting rid of them and of the 
defendants at all costs.” But a few 
words may be said as to the questions 
raised in the cros.s-appeal, if vSuch it 
can be termed of defendants Xos. 1 to 
3. 

I agree with my learned brother that 
Amarnath Singh, a descendant of Babu 
Pr>’ag Singh who has a share in ^Manliu, 
was Vjoth a proper and a necessary party 
to the suit. 

As to the first finding of the learned 
Subordinate Judge, which is in favour 
of the appellants, all that Mr. S. M. 
Mullick on behalf of the respondents 
asked during ai'gument was that if the 
suit failed on other grounds, this issue 
should remain open. The learned Sub¬ 
ordinate Judge also considered that the 
question had lost much of its import¬ 
ance in view of the second finding. 
Again in the “reliefs” set out in para¬ 
graph 15 of the plaint no definite prayer 
is made for a declaration that the entry 
“Not resumable”*in the Record of Rights 
is incorrect or of the circumstances in 
which the tenancy is resumable. It was 
admitted that no part of the tenancy was , 
resumable until at least the heirs male of 
one of the grantees became extinct and 
it has now been decided that no part 
is resumable so long at least as an heir 


male of eitlier of the grantees survives. 
M hat remains is the question whether 
the appellants have by evidence rebutted 
file entry in the Record of Rights so far 
as to show that tlie khairntdars may re¬ 
sume the tenancv. 

% 

tl) W hen there are lieirs other than 
heirs male of one of tlie original grantees, 
or failing that (2) wlaen there are uo lieirs, 
eitlier male or female. 

1 ani loath to enter upon this difficult 
(luestion wlicre it is not absolutely 
iiece.s.sary to do so. But I may mention 
that at first sight the considerations 
advanced by the learned Court below 
for his finding in favour of the appel¬ 
lants appear insufficient to rebut tlie 
entry in the Record of Rights. The 
Kunda case is admittedly not in point 
as a])pellants have not given evidence of 
a custom by which al aulud in 1827 was 
restricted in paTga7ia. Palamau to lineal 
male descendents. It may well be the 
case that the general custom in pargana 
Palaniu is that al atilad pnsht dar punhi 
grants are resumable on failure of boil's 
male, Tnit I cannot hold tliat the .judg¬ 
ment, Exhibit VII, is sufficient to prove 
the custom that the tenure in the jiresent 
instance, in regard to which the entry 
in the I^ecunl of Rights, is not resumable 
expires on failure of heirs male. The 
previon.s rulings refer to cases in wliich 
there ^vas no adverse entry confronting 
the plaintiffs. The grantor too in this 
instance was a Tirhutia Brahman newly 
arrived from Darbhanga, and the grant is 
not definitely a ;>/<//?• nr an ijara (even 
of the ijara.s in Palamau which often 
are doami in tenure, thou.gh the rent 
is subject to enhancement). In my ex¬ 
perience, also, ordinarily it is not possi¬ 
ble to predicate a custom of the Division 
of Chota Xag]>ur as a whole. It general¬ 
ly goes hy estates, c. g,, Chota Nagpur 
(equivalent broadly to Ranchi District, 
and called ‘Xagpur’ in the vernacu¬ 
lar) or Ram.garh or Pachete, or by 
great Pargana, often corresponding 
to estates, such as Porahat, Dhalbhum, 
Barahabhum, Tori or Plamau; and 
though analogy of neiglihouring 
parganas or estates may helv>, R 
does not always do so and is rareb' 
conclusive. 1 feel insecure, therefore, 
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in disposing of the general question 
of resumability in this appeal, and I 
would accordingly leave the question 
open between the parties as request¬ 
ed by cross-appellants and not object¬ 
ed to by plaiiitilTs, except, of course, to 
this extent that the nutkaryari islimrari 
grant is not resuniable so long as there 
survives any lieir male of either of the 
original grantees. 

I Avould associate myself with the 
Avarning addressed by my learned 
brother at the instance of their Vakil, to 
defendants Nos. 1 to 3 that incidental 
remarks or even decisions in the judg¬ 
ments in this litigation must not he 
taken as determining the rights of de¬ 
fendants Nos. 1 to 3 and xVmarnath 
Sing intei' se. These, may well be 
governed liy considerations outwitli tlie 
matters api>earing in t)r relevant to 
this litigation, and in jjarticular it does 
not appear to follow from the fact that 
because the tenancy cannot he resumed 
Avhile defendant No. 1 or Amarnath 
survive, that the other tlefcmdants or 
even outsiders may not have interest 
therein. If controversy arises, settle¬ 
ment i)y private arhitration would 
ajjpcar to be indicated. 

s. B. Appeal ill a missed. 
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OF 1923. 
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iVeA-eytk*Sir Cecil Henry Walsh, 
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Rai Snheb Lala KHUB LAL and others 
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Aihiiration and award— Arbitrattrr -Juris- 
diction exceeded or not exercised— Consent <>f 
parties—AyUlratoi' as witness- Duty of Conrt-- 
Examination on cormnission— Limit of examination 
Award- Minors parties. 

The fonsent of the l arOcs to nii arbitration 
that the arbitrator ahould leave certain items 
undetermined may take various forms; an cx- 


pressed withdrawnl, a mutual undorslanding not 
to submit the necessary materials, a mutual 
rccoKn.tion by the parties that a condition of 
llung.s exists 11 Inch makes a decision impossible 
oi a diplomatic silence ivitli regard to a mutiwi 
understanding, [p. 222, cot. l.J 

If an Arbitrator clioo.ses to undertake the decision 

nf.H matters ivith the consent of parties 

a Id he dehbenitely, or by an oversight wit lou? 
the consent of the parties, omits from his dccis"oli 
ani thing really material, it is sufficient to destrov 
tlie award; because, he derives his authodti onl - 
fiom the eon.sent of parties and from the momeiit 
he goes outside that consent, either bv omittin- 
to d»e.de what they have submitted to bim o" 
by deciding something which tliev have not 
.submitted to bun, he ceases to be Vlot cd wh 

IS lastK s v'l'f"• '‘*2 

impossible, or no longer desiraWr’ eithm- 
view of the Arbitralof or in tlie vi'ew ' fT, „ 
tlieiiiselves, to decide anv one or another of* |*h i 

liomls ongnna ly submitted, and the ,.,i .I'ies them 
selves realise that the Arbitrator should dlUlard 

that point, the defect which would otlwidse 
mixahdate the award, ceases to be a defeeb [p 22? 

•An Arbitrator is not in tlie position of an 
oidmarv lyilnos.s. Therefore, a .fudge .night never 
to issue a (.omniissioii Dir the examinniinn /V 
arbitrator or submit him to a roving t-'omni'ssion 

«?«'>"nation by tlie parties uncontmlH 

In th. .Judgn. Iiini.spif. and wlion an arbitrator 
appear.s before him, be o„ghi ,o overeL. ,h‘ 

ei^:ni;.!;l;nri*;:*vLf 

criminatelyrar^houU'the^were'n^^ tjfihe' 

1 

j?ie!U deal of irrelevant evidence hut it 
tentls to lead the Judge iincoiisciouslv into a kind 
of re-hearingof the Arhitration. Nothin- can hn 

worse than that, hecau.se there is no appeid from 
•111 Aihitiatoi, and a Judge ouffht from fJ»»» r 
severely to discountenance any proceeding whin) 
attempts to take that form, iiit more Xm t/m 

he ought to exercise a severe control over the 

interrogatories or examination of the Arbitrator 
when summoned, [ihid.] Arbitrator 

An Arbitnitor is a iudieial ncr<!nn in ve. x .. 
the matter of wiiich he has been appointed ‘’*H 
entitled to the respect and oons.Stffin du” t'o 
a person occupying that position, and his eviHmJ 
ought to be confined strictly to the nointA 

Jtablisd/'or dlspmv'e‘''*,.iT 

[p.Plc°ol'’i‘.J *"**■" 

Where an Arbitrator finds as a fact that o v^e. # 
did withdraw or did agree to certain things, ?hl^ 
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is a finding of fact -which n Court of low cannot go 
behind, ip. -2-b col. 2.1 

An Arbitrator icay be examined upon the course 
of procedure v.'liich he has adopted, tlie material 
which he has utilised in arriving at his decision 
and all matters affecting tlie award itsedf. that is 
to say, the drawing up of the award, the )»ieee of 
T)aper an<l so forth, d’lie slightest attempt to get 
to the materials of his decision, to get to the 
bach of his mind, and to examine liim a,s to why 
and how he arrived at a particular decision, should 
be immediately and ruthlessly excluded as 

undesi I'aI >1 1 -. [ihi<j .] 

<)'Riiurke y. Ctimmr I'or Huilwinis, (I890i 
15 A. C. :iTl; 5‘) L. J. \\ C. 7i>; (i:i L. T. 00. relied 


iqxm. 

(Jiiter: AVhen the guardian of a minor has 
been properly apjjuinlcd an<l the minor is pro¬ 
perly rei>re.senleil in arbitrali-ai jiroceeilings and 
his guardian is a party to the award liotli in his 
own capa<*ily and as guardian of tie* minor, the 
award is binding on the luiimr for the time being 
tlirough his guardian, and he cannot be heard to 
raise any (»bjection which miglit la* open to him as 
minor on the ground tliat his interest as an infant 
has not been properly looked after, until be reaches 
majority and raises it in tlie ordinary way. [p. 225, 
col. 2.1 

First appeal from an order of tlie 
Subordinate Judge, Aligarh. 

Messrs. Iqbal Ahmad and Balcshicari 
Prafrad, for the Appellants. 

Sir Tej Bahadnr So)}ni (with him 
Alessrs. Ctdzari Lai ami Thna Shankar 
Bajpai), for the Respondents. 


JUDGMENT. —This is in many 
ways a lamentable specimen of the abuse 
of a valttable and simple piece of macliin- 
ery which has been provided by the 
Legislature, to enable people, if they 
wish to avoid Law Courts, to settle 
their disputes in a friendly way with tlie 
assistance of friends and members of 
tlieiu own brotlierhood. That is not to 
say that the legal aspect of the tpies- 
tions which have been argued before 
us have not been admirably handled, 
but nobody accfuainted with this litiga¬ 
tion, or listening to such ])arts of the 
case as have been relevant to the argu¬ 
ment before us, can have the slightest 
doubt that the two main parties to this 
arbitration proceeding, namely, Khub 
Lai and Bishambliar Sahai, were well 
advised to seek the assistance of three 
Arbitrators to adjudicate upon their 
controversy; that they succeeded iu 
obtaining apparently gratuitously able, 
conscientious and honest Arbitrators 
and that in the main, it would be 



difficult in the whole histoiA’’ of arbi- 
tratiou to find work which had been 
better done. It is heart-breaking 
(except to tho.se who regard quarelling 
with members of their own family and 
litigating in the Law Courts as an exist¬ 
ence in itself) to find that one of 
tliese parties, after all this labour and 
expeiuliture of lime, and usefulness 
and hard honest work, should he so lost 
to anv sense of decenev, as to trv and 
upset the whole arrangement. It does not 
follow that he is not entitled to succeed. 
Unfortunately it has been only too tiaily 
said of the law that from time to time 
under its protection knavery flourishes, 
but we are glad to .sav that the attack 
upon the Arl)itralors in this case, and the 
childish objections whicli have l)een raised 
to this admirable award, have entirely 
biviken down. But the matters in 
dispute were substantial, and the variety 
of items, Avhich had to l^e dealt with 
was consideral^le. How long the arbi¬ 
tration proceedings actually lasted, it is 
impossible to say. But it would be 
equally impossible to conduct such 
an arbitration from lieginning to end 
withont exposing the proceedings to 
attacks, which at any rate in the hands 
of an able Advocate can be made to 
look formi<lable, until they liave been 
]>ulverized by the respondents on the 
other side, and there were, when this 
appeal was opened before us, a certain 
number of formidable' points which 
were worthy of consideration in the 
way they were presented by Mr. Iqbal 
Ahmad. The appeal comes before us 
iu a way which is not unfamiliar. The 
Judge, or the Arbitrator, has not yet 
been invented who is able to satisfy 
both parties in a difficult and com¬ 
plicated controversy. He will probably 
never be found in our day, and, there¬ 
fore, Avhen this award was published 
it was almost certain that one or other 
of the parties would be dissatisfied. It 
would not perhaps be a violent pre¬ 
sumption to assume that the party, 
Khub Lai, who is dissatisfied 'in this 
case, has not done quite so well 
as he hoped. Possibly he hoped that 
the other party to the award would be 
the one to be dissatisfied. But being 
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appBieiitly dissatisfied, and not Avillin*^ 
to accept the decision of the Arlh- 
tiatore, he indirectly forced his opponent 
to take the necessary inweedinsjs under 
paragraphs 20 and 21 of the^ Second 
Schedule of the Code to have the 
award filed as a decree and made linally 
binding upon the two branches 
of the family. Then of course his 
batteries opped tire and the usual 
string of objections were tiled in the 
Court below—too numerous, and some of 
them, too trifling to be set out in detail 

^ very thorough enquiry was 
held in the Court below into the pro¬ 
ceedings of the Arbitrators, who, as a 
matter of course, were charged with 
misconduct—apparently they would not 
be real Arbitrators if they‘did not lay 
themselves open to suspicion—and various 
other technical points were raised. A 
great deal of evidence was taken, in¬ 
cluding the evidence of a well-known 
and highly respected Vakil of this Court 
who happened to be the Umpire, and 
the evidence of one of liis colleagues. 
To this matter we will refer again in a 
moment. But the learned Judge before 
whom the matter came, after apparently 
a most painstaking hearing, worte an 
admirably clear and comprehensive judg¬ 
ment dismissing the objections and 
ordering the award to be filed. There¬ 
upon the usual appeal was filed in this 
Court. The memorandum of appeal 
shows that the proceedings in the Court 
below had been in substance an appeal 
from the Arbitrators’ decision, and that 
an attempt was being made also in 
niis Court by wa}^ of appeal from the 
Court below, to continue the appeal 

Arbitrators. As an example 
of the kind of attack which was being 
made upon the proceedings, it is im 
teresting to note that the 6th ground 
asks this Court to set aside the award 
upon the ground that Mr. PaiinaLal, Vakil 
(/oult, WHS sufferinc!^ from clefe(!tive 
liieiiiory Avitli regard lo Hoiuelliiiig wliieh 
he liad dicided about somebodv or 
another's house, a matter which he 
must have desired to forget as soon 
as possible and now had nothing to do 
With for several months. If a defective 
memory ia to be a ground for setting 


aside legal proceedings there would Ijc 
very few decrees which would ever 
achieve absolute finality. This attack 
upon an Arbitrator for defecti^’c jnejnoiy 
has a bearing upon sometliirig which 
we will have to say Iiereafter. But t)ut 
of these numerically heavy attacks 
winch have been made upon the ]uo- 
ceedings of the Arbitrators and of t leir 
conduct, one or two points liave emei'"- 
ed in the skilful handing by Mr. Iql al 
Ahmad in this Court whicli deserve 
to be dealt with by us and which 
necessitated our calling upon Sir Tej 
Bahadur Sapru to put his client’s view 
of the iiicitter, more out of respect for 
the points that were raised, Ilian for 
aiiv legal diflicultj’’ which they created 
A detailed and to some extent micros¬ 
copic examination of the property which 
■was dealt with by tlie Arbitrators, and 
of tne proceedings of tlie Arbitrators, 
and of the award does disclose that 

• , _ ^ liicli were originallv 

intended to be disposed of by tlie Arbi¬ 
trators, have been ignored or omitted 
fiom the aw*ard, or as it is sometimes 
said, left undetermined. Now in this 
case the agreement between the lawyers 
on either side about the principles is 
so complete, that it is hardly necessary 
to refer to autliorities. It is agreed, 
on the one hand, that if an Arbitrator 
chooses to undertake the decision of a 
vaiiety of matters witli the consent of 
parties, and he deliberately, or by an 
oversight, wdtliout the consent of the 
parties, omits from his decision any¬ 
thing really material, it is sufficient to 
destory the award. The reason for that 
is obvious. We are discussing, be it 
observed, an arbitration without the 
intervention of the Court. The Tribunal 
derivesitsauthority only from the consent 
of the parties and from the moment 
when it goes outside that consent, either 
by omitting to decide what theyIiaVesub- 
mitted to him, or by deciding something 
which they have not submitted to him, 
he ceases to be clothed Avith the leo-ai 
authority from which alone he derives 
his jurisdiction. About that there has 
been no controversy before us. Simi¬ 
larly there has been no controversy Avith 
regard to a corollaiy which follows 
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If in the course of events, which have hap¬ 
pened since he took upon liim liis oilice, 
it has become impossible, or no longer 
desirable, either in the vie^r of the 
Arbitrator or in the view of the 
parties themselves, to decide any one 
or another of the points originally sulj- 
mitted, and the jjarties themselves 
realise that the Arbitrator should dis¬ 
regard that point, the defect which wt)ul(l 
otherwise invalidate the award, ceases 
to be a defect. To take a simple 
illustration, if the matter in dispute 
were an elephant which had died (a thing 
which really happens 1 thiiik to elephant) 
in the course of a dispute, it would be 
absurd to suppose that an award could be 
upset merely because an Arbitrator failed 
to divide among the parties the elephant 
which was dead and buried before the 
award was issued. It is not necessary, 
as we have said, to go through the 
authorities which Sir Tej Bahadur Sapru 
rightly cited from the English and 
Indian reports establishing this proposi¬ 
tion. There are several items in this 
case which the Arbitrators have left 
undetermined. The learned Judge, with 
regard to those of any importance, has 
fo\md that that was done with tlie 
consent of the parlies. There was 
abundant evidence upon which In* 
could come to that conclusion, and 
we see no reason to interfere with 
it. The consent for such a purpose may 
take various forms: an ex[)ressed with¬ 
drawal, a mutual understanding not to 
submit the necessary materials, a mutual 
recognition by the parties that a condition 
of things exists which make a decision 
impossible, or a diplomatic silence 
with regard to a mutual understanding. 
Almost every one of these illustrations 
exists here. Two admirable illustrations 
occur in this particular case, one which 
was pressed upon us by Mr. Iqbal 
Ahmad, and one which was not. It so 
happened that in this wealthy family 
there were implements or accessories 
connected with indigo factories, which 
were scattered, dif&cult to value, impos¬ 
sible to divide, and altogether a 
troublesome item to handle. Whether 
the obiection came from the Arbitrators 
themselves, all of whom were lawyers, 


and who, as they were giving their 
services freely at great sacrifice to them¬ 
selves, could hardly be expected to 
make the necessary journeys and to 
undertake the burdensome task of 
collecting, assessing, dividing and appor¬ 
tioning these factory implements, or 
whether the parties themselves antici- 
pated the olqection wliich was certain 
to come sooner or later from the arbitra¬ 
tors, by a kind of tacit understanding, 
which is only to be expected of reason¬ 
able business men, the Arbitrators Avere 

given to understand that the factoiT 
^ 

implements Avere in tliemselves so trivial, 
or at any rate the dispute Avith regard 
to them so minute, that they need not 
trouble their heads about them. Nobody 
Ave imagine Avas better pleased by this 
decision than the Ai'bitrators themselves, 
except possibly the Subordinate Judge 
Avho might be asked to hear an appeal on 
the question as to Avhether these imple¬ 
ments had been fairly divided. Another 
illustration is A\'hat Ave have described 
as the diplomatic tacit undei'standing. 
There Avas an unfortunate skeleton in 
the family cupboard. Skeletons in cup- 
board.s may be prcfectly innocuous, but 
sometimes, Avlien they are galvanized in 
to actiAuty, they may hecome extremely 
troublesome, and this skeleton ajApeared 
to belong t^) the latter class. There 
Avas a house Avhicli has been left severely 
alone by the Arbitrators. The evi¬ 
dence is clear that the Arbitrators AA'ere 
given t() understand that no decision 
could be arrived at with regard to this 
house without opening the door of 
the cupboard, and letting the skeleton 
out, and it AA'as agreed by one of those 
tacit diplomatic understandings AA'hich 
are so much more frequent in real life 
than in legal agreements, that the cup 
board should he kei.>t closed, and tha 
nothing should be said about the house 
and nothing was said about the house 
That point is clearly covered by the 
principle relied upon by Sir Tej Bahadur 
Sapru, namely, a point left undetermin¬ 
ed by the consent of parties, and if 
there is one thing about which Khub 
Lai is to be congratulated in this case, 
it is that lie preferred it should be 
left uudetermiued. Another formidable 
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point raised by Mr. Iqbal Alniiad was 
the question oi the two villages, which 
ceitainly gave us a great deal of trouble 
In substance what has been done about 
these two villages is this. Strictly 
speaking it was the duty of the Arbitra- 
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tors to divide these villages as 
they were in the zemindari held in 
common and recorded in the revenue 
papers of a Tahsil wliicli remained un¬ 
divided, and although with regard to 
the property relating thereto the parties 
approved of the agreement which tlie 
Arbitrators adopted, and although the 
Arbitrators were prepared, and indeed 
carried out declaration of right as to 
the rateable shares of both parties cor¬ 
responding to the type of declaration 
contemplated by O. XX, r. 18, the view 
of Mr. Panna Lai, Umpire, as expressed 
in the box, was that it was practically 
impossible if not absolutely impossible 
and there is no difference between prac¬ 
tical and absolute impossibility so far 
as an Arbitrator in a matter of this kind 
is concerned to go over tlie ground 
and to make the necessary partition by 
metes and hounds. Therefore, they did 
what they could, and did not attempt 
to do what they realised they could not, 
and by way of explanation or possiljle 
justification of the excellence of their 
decision, iSir Tej Bahadur 8 apru lias 
produced in Court for our inspection 
the result of the partition which has 
actually been carried out by the Revenue 
Authorities with all their experience and 
knowledge, leaving us to draw a lurid 
picture of what would have happened 
if Mr. Panna Lai and his colleagues 
had even endeavoured to do the same 
thing their failure to do which, Mr. 
Iqbal Ahmad suggests, has invalidated 
these proceedings. It is difficult to see 
how anybody would have profited by 
that proceeding. AVe think that Sir Tej 
Bahadur Sapru has put the proper con¬ 
struction on these proceedings. Mr. Iqbal 
Ahmad’s contention naturally’ made was 
that there was no clear evidence of consent 
by the parties to the omission. Sir Tej 
Bahadur Sapni’s answer is that he does 
not suggest that this was a point left unde- 
teianined by the consent of the parties 
Rather was it a point wliich lias been 


; decided in the only way in which it wa 

o'TeptV' tlie Arbitratoi- 

■ ^ One or two other points 
^ uhich would have been of great interest 
• were raised by Mr. Iqbal”Ahmad, but 

■ r.r to the conclusion that his 

I fn tf- ‘^^Pi'oi^ented from raising them 
in this Court as they were not properly 
^ raised in tlie Court below. This much 
suffices for the disposal of this appeal 
but It leaves two matters untouclmd 

. vliich we feel we cannot entirely ignore- 

- ( 1 ) a simple and pleasant task, ( 2 ) the 

‘ d fficulT Tim k somewhat 

mmcult. Ihe first task is this that we 

think we ought to express our admira¬ 
tion lor the way m which this arbitration 
proceeding has been carried ont as well 
as for the wity in which it has been 
handled Ijy the Judge in the Court 

below, and by the gentlemen who have 

discussed It before us during the last 
tw o days. I have .some experience of 
agicements, of reference, and I am 
lound to say that I have seldom seen 
one, which .seemed to me more admirable 
than tjiat which Mr. Panna Lai prt’. 
pared for the parties in this arbitration 
I have no e.xjierience of large arbi- 
tiatioii ])roeeedings, but we both of 

^matter all the. 
Aibitratois must have devoted them¬ 
selves with extraordinary industn- ami 
on the whole with unparalleled success 
to the preparation of a clear flocument 
■u hich should successfuly record the ri^-ht 

Khub spite”of 

both parties ought to be grateful to the 

pin which they 
have done their work. In our view the 

learned Judge has handled tlie matter 

m the Court below with one excen 

tion admirably. The e.xception is'this 

and after what has been said before us 

in argument we think ne ought not to 

pass the matter over without some ob- 

fieivalion. As a matter of policv it i- 

obvious that if arbitration is for the 

general benefit of the community in 

India. It can only betxmie so by beino- 

put in the hands of men of position and 

ability, and if it is to become, as we are 

afraid it has to a large extent, a recti- 

nised practice tlie moment an award 4 
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completed lo start an unjusliliable attack 
upon the personal character and conduct 
of those who have only been doing their 
best to please the i>arties, and to drag' 
them before a Court of Law, to cross- 
examine them as A\'itnesses, and liave 
offensive suggestions Hung at them, tlie 
thing will become so un])oi')ular as to be 
almost impracticable. But it is not 
merely as a matter of policy that we 
would mention it. As a matter of law it 
should be cdearly understood Ijy the 
Courts below that an Arbitrator is nut 
in the iDosition of an ordinary witness. 
All those concerned in this case recog¬ 
nise that a great deal of the examination 
to which Mr. Paniia Lai was submitted 
as Umpire was quite unjustifiable. The 
Judge could not stop it because Mr. 
Panna Lai's evidence was taken on Com¬ 
mission. But if the principles governing 
the competence of Arbitrators are clearly 
understood it is obvious that a Judge ought 
never to issue a Commission to an Arbi¬ 
trator. We are not i^repared to go the 
length of Sir Tej Bahadur Sapru's sugges¬ 
tion that a Judge ought not to summon 
an arbitrator without an affidavit as to 
what he is required to say, but he certain¬ 
ly ought not to submit an Arbitrator to 
a roving Commission by way of ex¬ 
amination by the parties uncon¬ 
trolled by the Judge liimself. Assum¬ 
ing without deciding that a Judge cannot 
refuse the issue of a summons to an Arbi¬ 
trator, ^yhen the Arl)itrator appears 
befoi'e him, the Judge ouglit to exercise 
the severest possible control and circum¬ 
spection over the examination. The 
practice of calling Arbitrators indis¬ 
criminately as though they were wit¬ 
nesses to the issues of fact is not only an 
Unreasonable burden upon the Arbitrators 
and certain to lead to a great deal of 
irrelevant evidence, but it also tends un¬ 
fortunately to lead the Judge unconsci¬ 
ously into a kind of re-hearing of the 
Arbitration. Nothing can be worse than 
that, because there is no appeal from an 
arbitratoi', and a Judge ought, from the 
first severely to discountenance any pro¬ 
ceeding which attempts to take that 
form. But more than that he ought to 
exercise a severe control over the in¬ 
terrogatories or examination of the 


Arbitrator when summoned. An Arbi¬ 
trator is a judicial person in respect of 
the matter of which he has been appoint¬ 
ed. He is entitled to the respect and 
consideration due to a person occupying 
that position, and his evidence ought to 
be confined strictly to the points wliich 
are in the eyes of the law material as 
coming from him. That is to say any 
question of fact upon some evidence or 
allegation tending to establish or dis¬ 
prove his own misconduct may, no doubt, 
be put to him if he is charged with mis¬ 
conduct. So with regard to Mr. Iqbal 
Ahmad's contention in this case, his 
failure to decide the points submitted to 
him. So too with regard to the with¬ 
drawal by the j^arties of points origi¬ 
nally submitted, bearing tliis in mind 
that Sir Tej Bahadur Sapru was right 
when he argued that where an Arbitrator 
finds as a fact that a party did withdraw 
or did agree to certain tilings, that is a 
finding of fact wliich a Court of Law 
cannot go behind. In short an Arbitrator 
maj* be examined upon the course of 
procedure which he has adopted, the 
material \vhich he has utilised in arriv¬ 
ing at this decision and all matters 
affecting the award itself, that is to say 
the drawing up of the award, the piece 
of paper and so forth. The slightest at¬ 
tempt to get to the materials of his de¬ 
cision, to get to the back of his mind, and 
to examine him as to why and how he 
arrived at a particular decision, should 
be immediately and ruthlessly excluded 
as undesirable. We think this view is 
fully supported by a dictum to be found 
quoted in the judgment of Lord Watson 
in the case of O^Hourkc v. Covimissioner 
fro Railways (1) quoted from a judgment 
of Earl Caii*ns in a previous authonty 
in the House of Lorejs; “He (i.e., the 
Arbitrator or L^mpii'e) was properly asked 
wlmt had been the course which the 
argument before him had taken—what 
clairns were made and what claims were 
admitted ; so that we might he put in 
possession of the history of the litigation 
before the Umpire up to the time when 
he proceeded to make liis award. But 
there it appears to me the light of ask- 

(1) (1690; 15 A. r. 371; 59 L. J. V. C. 72; 63 L. T. 

b6. 
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ing qiiestions of the Umpire ceased/’ In 
our view that is^a short and comprehensive 
statement of the liability of an Arbitrator 
to be questioned in the presence of or 
by the Court with regard to matters 
alfecting the awai’d, and we trust that 
Judge before whi>m this direction of ours 
may come on a future occasion, will 
adhere to that principle. Strangely 
enough the learned Judge for whom one 
has great sympathy had clearly in his 
mind, supported by authorit}’, the rule 
that a Judge has no business in an 
application of this kind to sit in judg¬ 
ment on the decision of the Arbitrators 
But nonetheless in a long passage a 
portion of which precedes his correct 
declaration of the law and a portion of 
which follows closelj^ upon it the learned 
J udge was engaged in an analysis of the 
accounts and the decision of the Arbitra¬ 
tors upon the accounts which we are 
satisfied must have caused him hours of 
work. 

The appeal must be dismissed with costs 
including in this Court fees on the higher 
scale. 

Inasmuch as Mr. Iqbal Ahmad has 
pressed upon us with great earnestness 
his objection to the way in which the 
Arbitrators dealt with a specific piece of 
property which had originally been in this 
family and indeed still belonged to the 
family in one sense though undoubtedly 
impressed with a trust, either expressly 
or impliedly, created by the deceased 
head of the family we will add a word or 
two about it although we are bound to say 
that it was not open to Mr. Iqbal Ahmad 
to argue it here. We agree Avitli 
Sir Tej Bahadur Sapru's construction 

of the decision of the Arbitrators 

that it was not a new disposition of 
the property, but merely a temporary 

and no doubt admirable arrangement 

for the provisional treatment of the 
property. One way of putting it is that 
it was not, as suggested by Mr. Iqbal 
Ahmad's client, an alienation at all. Nor 
is there the slightest foundation for the 
suggestion of any impropriety on the 
part of the Arbitrators, with the consent 
of the parties, to take part in the general 
administration and the provisional work¬ 
ing of this property through a committeo 

15 


to which they belonged. Mr. Iqlxal Ahamd 
pressed upon us that as representing the 
minors, the grand-children of Ivhul)Lal 
who could not speak for themselves, he 
was entitled to object to this part of tlje 
decision, although Khub Lai himself 
could not, being sui juris. We recog¬ 
nise that it is somewhat unusual, 
and perhaps hard on Mr. Iql)al xVhmad, 
that we should rule him estopped from 
raising the point because he had 
not raised it adequately in tlie Court 
below and ^ at the same time that we 
should decide against the point in the 
course of observation in our judgment. 
But we would merely add this, in regard 
to the interest of the minors, that in" our 
opinion, though it is not necessary for us 
to arrive at any decision on the point, the 
guardian having been properly appoint¬ 
ed and the minor properly represented in 
this proceeding, and the guardian liaving 
been a party to the award l)oth in his own 
capacity and as guardian, the award 
must be binding upon the minors for the 
time being through their guardian, and 
they cannot be heard to raise any objection 
which might be open to them as minors on 
the ground that their interests as infants 
have not been properly looked after 
until they reach majority, and raise it in 
tlie ordinary way, and when if ever they 
do so they will doubtless be reminded if 
they are not at that age already keenly 
conscious of the fact themselves that the 
arrangement which was arrived at was 
one which received the unanimous and 
almost enthusiastic approval of all those 
who were stti juris and wlio were 
best able to judge wliat was not in 
the general interest of the family and 
of the minors themselves, and also the 
approval of the Judge before wliom tlie 
matter came originally and of the Court 
of Appeal. 

s. D. Appeal dismissed. 
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W.T; P-’^'^ion-Trustee-Alienation 
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tiecretary of State for India in Council v 

Jur ‘iTTs ®P^'n C-'- 223; 13 Ind! 
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riod>t*’"sXcffo"'''’*. in land is a 

ri<yKt happens t<i have power to ;j:rant such a 
cof 2; p' 228 Legislature, [p. 227, 

td 

inai enaracter by subsequent grant. But a r»r<. 

'! be“n5rdrr„‘tyoTrT/\,;I^ 

Ind. Cas. 3%; 15 C. L. J. 227; IG C “v Y its 
relied upon. v^* » . 41o^ 
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nothing to prevent the landlord from ejecting 

the tenant at the end of the term. fp. 232, col. 2.] 

Seena Pena Reena Seena Mayandi Chettiyar v. 

Chokkalingam Pillay, 31 I. A. 83; 27 M. 291;' 8 C. 

'X-7^- 14 M: L. J. 200; 8 Sar. P. C. J. 587 

(P. C.), relied upon. 


No tenant of lands can obtain any right to a 
permanent tenancy by prescription in them against 
his landlord from whom he holds the lands, fp. 233, 
col. 1.] 

Madkax'rao TUamaii Saundalgtkar v. Raghunath 
Venkatesh De$hpande, 74 Ind. Cas. 362; 50 I. A. 
2oo; 2 d Bom. L. R. 1005; (1923) M. W. N. 689; (1923) 
A. I. R. (P. C.) 205; 33 M. L. T. 389; 47 B. 798; 
28 C. W. N. 857; 20 L. W. 248 (P. C.). relied 
upon. 

Kudivaram" is a Tamil word which signifies 
a cultivator s share in the produce of land as 
distinguished from the landlord’s share in !he 
produce of the land received by him as rent, 
which is sometimes designated as ^^MelvaraTti.^* 
[p. 228, cols. 1 & 2.J 


Surxianarayana v. Patanna, 48 Ind. Cas. 689; 45 
LA. 209; 41 M. 1012; 25 M. L. T. 30; (1918) M. W. 

^ ^'3; 9 L. W. 126; 29 C. L. J. 


1 y- P-L R. (P. c.) 11; .36M. L. J. 585; 21 
Bom L. R. d 4/; (1919) M. AV. N. 463 (P. C.) and 
Lpadraishta Venkata i5a^D‘uD4 v. Divi Setha- 



^ A public temple is a religious institution, and 
IS recognised in law as a juridical person, but 
It can act only through persons who have author¬ 
ity to act fur it, and they can act for the temple 
only w’ithin the scope of their authority. The 
position of the shebait, the manager or the 
tni.stees of a temple, is, so far as their power to 
deal with the endowed lands of the temple is 
concerned, analogous to the position of a Mahant 
^ deal with the endowed lands of a 

®^11 or mortgage the endowed 
laims of the temple if thei*e is aii actual, speciah 
^^d unavoidable necessity of the temple to do 
so, but the necessity would have to he proved by 
those who alleged that it e,xisted. ICxcept in a 
c^e of such unavoidable necessity the shebait, 
the managers or the trustees erf a temple, ortho 
Mahant of a mutt, have no power to sell or 
mortgage the endowed property in their custody, 
and obviously they have no right to impair the 
endowed property by creating or granting in 
favour of any one rights of permanent occupancy 
in the endowed lands, [p. 231, col. 2.] 


Maharanee Skihessouree Delia v. Mothooranatk 

I-270 at p. 275; 13 W. R. P. C. 
2 buth. P. C. J. 300; 2 Sar. P. C. J. 528; 20 E. 
50-, Abhiram Goswami Mnhant v. Shyama 

4 Ind. Cas. 449; 36 1. A. 148; 36 
C. 100.3; 10 C. L. J. 284 ; 6 A. L. J. 857; 11 Bom. L. 
R. U34; 19M. L. J. 530; 14 C. W. N. 1 (P. C): 
/'atantappa Cheity v* CeitaffiJtamony Pandarai 
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39 Ind. Cas. 722; -H I. A. 147; 21 C. W. N. 729* 15 
A. L. J. 485; 1 V. L. \V. 097; 33 M. L. J. 1; 19 Bom. 
K R. 507; 22 M. L. T. 1; (1917) M. W. N. 507- 26 C 

L. J. 153; 40 M. 709; 6 L. W. 222 (P. C.) and Vidya 
\ aruthc Thirtha Swamijal v. Balujsami Ayyar 65 
Ind. Cas. 161; 4t5 I. A. 302; (1921) M. W. N. 449; 41 

M. L. J. 346; 44 M. 831; 3 U. P. L. K. (P. C.) 62; 15 
h. W. 78; 30 M. L. T. 06; 3 P. L. T. 245; 20 C. W. 

N. 53/; 24 Bom. L. R. 629; 20 A. L. J. 497; (1922) A. 
I. R. (P. 0.) 123 (P. C.). referred to. 

In the case of a shebait a grant by him, in 
violation of his duty, of an interest in endo^ved 
lands, which he has not authority as shebait to 
make, may, under some circumstances, be good 
as against himself by way of estoppel, but is 
not binding upon his successors, [p. 232, col. 1.] 

A vernacular term of uncertain meaning can¬ 
not be acted upon by Privy Council, [p. 233, col. 

^•3 

Stena Pena Retna Setna Mayandi Ckettiyar y. 
Ckokkalingam Pillay, 31 I. A. 83; 27 M. 291; 8 C. 
W. N. 545; 14 M. L. J. 200; 8 Sar. P. C. J. 587 
(P. C.), referred to. 

Consolidated appeals from decrees 
of the Madras High Court (Sadasiva 
Aiyar and Napier, JJ., in A. S. 
Nos. 248 of 1914 and 115 and 116 of 1915), 
dated the 22nd December 1916, printed 
as 41 Ind. Cas. 788, dismissing appeals 
from decrees of the Court of the Subordi¬ 
nate Judge, Tanjore, in O. S. Nos. 40 and 
42 of 1913, dated the 24th xVpril 1914. 


Sir G. Lowndes, K. C., and Mr. Narasirn^ 
ham, for the Appellants. 

Messrs. DeGriiythev, K. C., and K. 
Brown, for the Respondents. 

JUDGMENT. 

Sir John Edg:e. —These are two 
consolidated appeals by defendants or 
their representatives from decrees, dated 
the 22nd December, 1916, of the High 
Court at Madras, which dismissed two 
appeals from decrees, dated the 24th 
April, 1914, which a Subordinate Judge 
of Tanjore had made in Original Suits 
Nos. 40 and 42 of 1913 in favour of the 
plaintiffs for the ejectment of the defend¬ 
ants from lands, including groves, in 
Tanjore and for mesne profits. 

The plaintiffs in each of the suits were 
five of the six trustees of the Mantra- 
pureeswarasami Temple in Kovilur, in 
Tanjore. That temple will liereafter’ be 
referred to as “ the Temple." The sixth 
trustee, who was made a defendant in 
each suit, did not interfere in the con¬ 
duct of the suits. It will be understood 
that when, later in this judgment, the 

defendants are referred to, the reference 


is to the defendants other tiian the sixth 
trustee. 

The lands in respect of which a decree 
of ejectment has been made in each suit 
are part of the village of Mangal in 
lanjore, and are part of tlie endowed 
property of the Temple. It is nut dis¬ 
puted that the defendants were tenants 
of^ the Temple of lands to which tht' 
suits relate, nor is it now disputed tliat 
they received notices to quit. Tiie 
defendants admit that the inelvarnm. 
lights in the property in (luestion are 
vested in the Temple, but their case 
is that the kndivaram. rights in that 
property are vested in them and never 
were vested in the Temple, and they 
claim that they have permanent rights 
of occupancy in tlie lands under section 
6 of Madras Act I of 1908, and also in¬ 
dependently of that Act. 

It cannot now be doubted that wlien 
a tenant of lands in India in a suit 
by his landlord to eject him from them, 
sets up a defence that he has a right of 
permanent tenancy in the lands, the onus 
of proving that he has such right is upon 
the tenant. In Secretary of Stale for 
India v. Luehmesivar Sinyh (1), it was 
held that the onus of pnwing tJiat thev 
had a permanent right of occupancy iii 
lands was upon the defendants, ‘who 
alleged it as a defence to a suit by 
their landlord to eject them, and that 
praof of long occupation at a lixed rent 
did not satisfy that onus; and in Setura- 
than Iyer v. Venkatachala Gonndan (2) 
in a suit l)y their landlords for the 
ejectment of the defendants from lauds 
in a ryotwari District in Madras, tlie 
giving of notice to (|uit not being dis¬ 
puted, it was held that the onus of 
proving that the defendants had rights 
of permanent occupancy was upon them. 

A permanent riglit of occui>ancy in 
land in India is a right, subject to 
certain conditions, of a tenant to Jiold 
the land permanently which he occu]>ies. 

It is a heritable right, and in some 


(1) 16 I. A. 0; 10 C. 223; 13 Ind. Jur. 10; 5 Sar. P. 
C. J. 275; 8 Ind. Dec. (n. .s.) U7 iP. 

(2) 56 Ind. Cas. 117; 17 I. A. 76; (1920) M W 

N. 61; 27 M. L. T. 102; 11 L. W. 399; 38 M L J 
470; 22 Bom. L. R. 578; 18 A. L. J. 707; 13 M 507; 
25 C. W. X. 485. , 
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places it possibly may be transferable 
by the tenant to a stranger. That 
permanent right of occupancy can only 
be obtained by a tenant by custom, 
or by a grant from an owner of the 
land who happens to have power to 
grant such a right, or under an Act of 
the Legislature. No custom by which 

could have obtained a 

light of permanent occupancy is alleged 

or proved in these suits. 

Lordships will first consider 
A\hether the defendants have proved that 
ie> have rights of permanent occupancy 

under Madras Act I of 1908 in the lands 

in suit, and tlien whether they have prov¬ 
ed that they have, otherwise \\mn under 

hat Act. rights of permanent occupancy 
in the lands. 

Unless the endowed lands of the Tem- 

of Mangal constitute an 

meaning of that term 
in Madras Act I of 1908 that Act does 

not apply to them, and the defendants 
are not tenants M-ith a right of perma¬ 
nent occupancy under section 6 of the 

f Vi . ' estate ” is defined hv .section 3 
ot the Act. which so far as it is material 
case 18 as follows :— 

3. In this Act, unless there is some- 

contfxt 

'* * * 

(2) “Estate" means 

* * * * 

(d) any village of which the land 

^ granted in inam 

the kudivaram 
theieof, provided that the grant has 

the recognised bv 

is not defined 

the^R explained by 

nf “t ^ rrr Suryanarayana v. Patanna 
(3) kudivaram is a Tamil word which 
signifies a cultivator’s share in the 

the‘^landlotd’'‘''u distinguished from 

the land rece1ved’'by Mm as renti which 

M.’w?X’Js (P. c/‘ 


[1924 


is so.netimes designated as '^melvaram.'* 
S?e also padraishta Venkata Sastrulu 
V. Divi Setharomudu f4) M'here it was 
mentioned by the Board that the 
kndi varani" or ''kudivaram interest," 
as it is called in section 8 of the Act, is 
in fact a species of tenant right or right 
of permanent occupancy. 

It is the plaintiiTs* case that the village 
of Mangal including the melvaram and 
kudivay^avi rights in it, was at some time 
before 1723 granted as an endowment to 
the Temple by the then Raja of Tanjore, 
subject to a yearly payment in cash to 
the Raja, part of which he remitted to 

as an allowance for the 
maintaining of pooja at the Temple. 
The granj:, or sanad^ has been lost. The 
Raja of 1723 had recalled the grant, but 
l^d continued the cash allowance to 
the Temple. In 1723 the managers of 

complained to the the^i Raja 

of Tanjore that the allowance in cnsh 
■\vas insufficient to maintain the pooja 
at the Temple, and thereupon the Raja 
gianted to the Temple a sanad Avhich as 
translated is as follows :— 

“ Rokha Dafter Karkoon. Ta : (Taluq) 
Kovil Kottay..(illegible) Kadoorambh. 

^Lirtieth Vaisak Bahoolam 
bobhankruth Samvatsar, Soorsan year 
Arba Isarin Muyu Alph (1124), at 
\ edarania, on the auspicious occasion 
of the solar eclipse, Tilai Naik Bhandari, 

^^‘‘^^ding at Vedarania came beforr- 

^d made a representation as follows: 

i Jl- ^T*^^^** (allowance)—account 
of the Divani (Government Treasury for 

pooja worship) of the Dovastan Kovil 
Kottay is verj^ insufficient, that Nakshi 
Gootga /"Rokkaguthakai) village was 
being carried on for the Devastan 
^^om the beginning and thereby daily 
worship, special worship, and car- 
festivals used to be performed. Has 
been made Sanjayath. For this 
reason, God s ivorship and oochavams 
are not being performed as before and 
car-oochavams and special oochavams 
Mve remained unperformed. Hence, His 
Highness will be graciously pleased toper- 

Cas. 304; 4G I. A. 123; 17 A. L. J. 

1 —’ L. R. 025; 26 AT. L. T. 

6*^3; 24 C. W. N. 129; 

43 M. 166; 2 V. T. L. R. (P. c.) 16, 




TNTDIAN" 


Vol. S 2 ] 

N'ilN’APILLAI V, RAMAKATHAK. 

mit to be carried on as before the Nakshi 
Gootaga village for the God and for 
this purpose an order should. be issued.’ 
To this effect he made a petition. There¬ 
upon, His Highness being pleased bv 
■way of favour has ordered the Nakshi 
Gootaga (village) to be carried on and 
has approved of the berij (assessment». 
This permission is dated . . . (torn), 

Ramjan. From the year aforesaid the 
Nakshi Gootaga (Roktcaguthakai) of the 
Manje Mangal village including the 
nanja and punja lanus has been given 
(to) Sri Buddhi-pradeswar Swami (of) 
Kovil Kottay on the annual (payment) 
of Chakras 125—the previous Gootaga 
(lease amount) being 100 , one hundred 
Chakras and the present increase being 
Chakras 25—in all, (chakras one hundred 
and twenty-five. (Jut of this (amount), 
let credit be given for (Miakras 72 
seventy-two per year for the Mohin-- 
Divani's (Government’s) Mohin (allowance) 
for worship out of the Gootaga (lease 
amount) and let the balance be credited 
in the Divani (Treasury) from time to, 
time. Matters should be conducted in 
this way from year to year. Let a copy 
be taken and let the original sanad Ije 
returned to the Sthanik. Pa Hoo Pa 
. . . (illegible) Hajrat Rajesri Siv 

Row Narsing Row Peshway Prepared, 
date 1 . . (illegible), 

“Commenced.” 

The grantee of the sanad is the 
Temple, and the village which in the 
sanad of 1723 is described as the Nakshi 
Gootga (Rokkaguthakai) village is, be¬ 
yond doubt, the village of Mangal. 
Rokkaguttaghei, another spelling of the 
vernacular word Rokkaguthakai, means, 
according to the Manual of the District 
of Tanjore, an “assessment, also fixed 
at favourable rates, either from favour 
or as an inducement to reclaim waste.” 
{Sec p. 487 of A Manual of the District of 
Tanjore, compiled under the orders of 
Government, printed at Madras in 

1883.) 

In 1724 an official memorandum was 
sent to the State Officer of Kadaramban 
which mentioned the petition upon which 
the sanad of 1723 was granted and 
continued ihus : — 

“ An "arzi was therefore submitted 
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praying that Saheb Avargal would be 
pleased to pass orders for continuing the 
Rokkaguthakai village as before and 
thereupon an order was pa.ssed accmd- 
inglyfor treatingMangalam village inclu¬ 
sive of nanja SiWil paw./aas Rokkaguthakai 
village for Sri Budhipradeswaraswami 
of Kovil Kottay, foivl25 Pons per annum. 
Bcriz fixed therefor is as follows :— 
Previous quthakni, 100 Pons ; increase 
now made, 25 Pons; total, 125 Pons. 
It was granted for this sum. Gut of 
this sum, 72 Pons being the annual 
allotment made for the 8 irkar pooja 
mohini shall be remitted, and the balance 
of beriz credited to the Sirkar. This 
shall be followed everv yeai*. The 
original sanad shall l)e returned to the 
Stanikar after taking a coi>y thereof. 

“ (By order of Huzur.) 

“Seal of AI. U. Ry. Iluzaralli !Siva Kao 
Narasitiga Rao Pcisliwa.” 

There can 1)C nn doubt that liie sanad 
of 1723 was granted ; the only question 
as to it is, what does it mean ? 

That sanad of 1723, in their Lordsliips’ 
opinion, purports to re-grant to the 
Temple all the lands of liie village of 
Mangal as a religious endowment of the 
Temple subject to the assessment men¬ 
tioned in it, and the effect of that re¬ 
grant was to pass to the Temple all the 
mzlvararn arul the kudirarani rights in 
the village. The Temple had, ol)viously, 
been deriving from the village under 
the original sanad an income sufficient 
for the maintenance of the pooja. worship 
at the Temple, and it must have obtain¬ 
ed that income from the cultivation of 
the village lands either l)y its servants 
or by its tenants, but there is nothing 
in the sanad of 1723 to suggest that tliere 
was in 1723 any tenant of lands in the 
village who had any right of permanent 
occupancy in them. There is no proof 
that in 1723 there was any tenant of lands 
in the village who had any right of 
permanent occupancy in them. The 
village was in 1723 of that class of 
village which in Tanjore was known as 
Ekabhogam villages, or villages of which 
the sole occupancy right was vested inone 
individual—in Mangal the Temple—to 
d istinguish them from Arudikarie villages, 
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S;!niM:i'4m **or^ pL4mHr?e%m in separ.nfp slini-es, and fronn 

Hn..' -Ia: ,!f A wlueh Avere held in common. (A., to the 

page lo.j of the Manual of the District oj 

At Sniiif liulC I )rl 17.IM ., 11,1 1 7<l.) 4 I '•n • . . 

oL' Manual is sitiiaK* caniP 1,^ ^ 

iMKler the eoiiirol of tlie Fast Imtip r Tanjore or by conquest 

11.- villaev,,!- .li.'nmd was ^ Kegister of lands in 

I'lie h.ll.iwin"- is .,,, .[ti-.-,,., I-,., ’• ‘ '.'lion Hit- LV>lleclor of the Disirict. 

"1. i-in .Mm,, 1 ,,,,,^ lh'gi--io,-of R,,kkamUhakai lands- 
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comprised in tlio^ 5 
^ = #;riint. 


- ? 
-z H 


* Dnftor Ro^alr diroctins; that 
the village Manijalam lx* hehl 

• ■wry Vf.ir tiy Mimtlf*rnp\ir(.(iR, 
varaswiimi Covil in f'ovil- 
eot-.y. lial»ie to tlio fixed 
annual money rent of l:>ri 

• 'hakrams and - specifying 
tliat 'J’illainayaga Piiudaram 

at ^’e^l^l|•5mi(•ln has (tn the ^ 
day of Smi lOi-iip.s'.* re}'>res(*iitcd > 
that the .Mohini liitherto at- S 
lowed by the Sirkar to the said 
Pagoda i.s very small, that ^ 
it had formerly enjoved that ~ 
Kokkagutliakai village which 
afforded them the means 
of performing its daily 
and coach ceremonies, etc., 
which being since resum¬ 
ed under amani, the per¬ 
formance of these (■■(•re- 
monies ceased and that as ho 
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'^*2 Palace account, 
s c but the said 
X X Pagoda actually 
^.2 enjoys Vclis 3f, 
Aw iM3 and (}. 12] of 
*ianjj\. Velis Id, 
- M.4. and (i.6^.‘ 
iZ Pi^nja. and 

■^ 'cc ' ^l|_s 16, M.11, and 
G.15 of poram- 
^ ^ boke, composing 
C the whole of that 
village. 




^3 


Rs. a. p. 
125 0 0 


.I‘aK<.<la iiable''u.1he'!noIeaspd\\°rI!,uL accordingly made over to the said 

and tliat after deducting from the, said 125 chakrams the formerly levied tliereon 

the lemainder to be jiayahie by the said Pagoda) hmi of (2 chakrams allowed by the Sirkar, 


Tlie entry in column 4 shows that the 

TemnL’^'n'^ V h' ""finally granted to the 
Anf?K !i entries in eohimns 5 

and r> .slioAA- that, according to the Collec¬ 
tor s information, the village had been 
enjoyed liy the Temple from the time of 
the original grant doAvn to the time AA-hen 
he made the Register in 1809. The 
entiles m columns 2 and 8 shoAv that 

anTbS informal 

ana belief, all the lands of the villa°-e 


“ (Signed) J. COTTON 

Collector." 

had been granted to the Temple. Their 

l^ordships regard the entries in the 

Kegister of 1809 relating to the village 

o Mangal as valuable as showing what, 

on the information which he had 

obtained, the Collector believed 

o be the title to the village of 

Alangai and to all the lands in that 
village. 

In the Paimash, or Surrey Account, 
foi Fash 1226 ^1816 or 18171, fbe person, 
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then in the enjoyment of the total nutija 
(dry land), ptinja (wet land), tope and 
manai garden, of the village of Mangal 
was stated to he the Temple, and the 
enjoyment was stated to he Rokkagutha- 
kai Ekabhogam. In the Poiyuash for 
Faftli 1238 (1829), the village of Mangal 
was deserihed as a Rokkaguthakai 
Miras Kkahhogam village, which 
meant that it was a Rukkaguthakai 
village and that all the lands in 
the village were the property of one pro¬ 
prietor. 

It is stated in the judgment of the High 
Court—and it must he assumed correctly 
—that 21 velis of the wet land of the 
village of Mangal were cultivated hy the 
Temple, hy its servants and Avith its own 
ploughs, before 1820, and that in those 
21 velis of the enclowed lands the Temple 
then OAvned both the utelvoraiii interest 
and the kudivaram interest, and the 
defendants Avere unable to explain how it 
happened that the Temple could haA'e 
OAA'ned the kudivovam interest in 21 A^elis 
only of the endowed lands. 

It AA’as proved that in 1883 a small 
area of the AA’aste lands of the Aullage of 
Mangal Avas accpiired by the Government 
under the Land Acc|uisition Act, and that 
no part of the compensation paid for 
those Avaste lands Avas claimed by any 
person except the Temple, and that to 
the Temple Avas paid all the compensa¬ 
tion avA^arded under that Act. P rom that 
fact it may be conchided that the grant 
of the lands in the village in 1723 includ¬ 
ed the Avaste lands of the village, if there 
could be any doiibt that all the lands 
of the village of Mangal Avere granted by 
the sanadof 1723 to the Temple as an 

endoAATTient. 

Their Lordships find that the me/ra- 
?-a 7 n and the kudivaram interests in the 
lands of the village of Mangal AA'ere at 
some time before 1723 granted by a Raja 
of Tanjore, and re-granted in 1723 by 
the then Raja of Tanjore. to the Temple, 
and consequently, that the lands in suit 
are not an “estate" within the meaning 
of Act I of 1908, and that the defendants 
did not obtain any rights of permanent 
occupancy under that Act. 

It remains to be considered Avhether 
the defendants have proved that they, or 


those through Avhom tliey claim title as 
occupiers of the lands in suit, (.)btaincd 
at any time a right of permanent (occu¬ 
pancy in the lands. No grant of a right 
of permanent occupancy has ))ecn pro- 
<luced. But the defendants asked the 
(’oiirts beloAV, and nf)W ask their Lm-d 
ships, to presume that they o)’ 
through whom they claim, wort* 1 cn;inIof 
those lands in suit Avith a light of perma 
nent occiqiancy in tliem. It. does nol 
appear that in 1723, or in 1809 or in ]81() 
or in 1829, there Avere any tenants of 
lands in the A’illage Avho had a right c»f 
permanent occupancy in the endowed 
lands of the Temple. As Act 1 of 
1908 does not apply in this case,* and 
as there is no proof of any custom con¬ 
ferring on tenants of lands of the Adllag(‘ 
any right of permanent occnjiancy and 
as no grant of a right of jjermanoni 
occupancy has been jwoduced or cacu 
alleged, it is not api)arenl hoAv a right 
of permanent occupancy could liave lieen 

obtained bv the (lefendants or bv anv 

* * ■ 

])redecessors-in-title of theirs, exccjit 
by a lost grant or grants, and Iliat is 
not even suggested. 

A imblic temple, such as is the Teniph' 
in this case, is a religious institution, 
and is recognised in laAv as a juridical 
person, but it can act only through 
persons Avho haA'^e authority to ac-t hu* 
it, and they can act for the temple only 
Avithin the scope of their authority, d'he 
position of the shebait, the manager or 
the trustees of a temple, is, st) fai‘ as 
their power to deal Avith the cndoA\;c(( 
lands of the temj^le is conceined, ana¬ 
logous to the position of a M<ihont 
of a muit to deal Avith the endoAved 
lands of a viutt. They can doubtless 
sell or mortgage the enrloAved lands of 
the Temple if there is an actual, si)ecial, 
and unav(Aidable necessity of tlio lem])le 
to do so, but that necessity would have 
to be proved by those AA'ho allegcfl 
that it existed. Except in a case of 
such unavoidable necessity the skehait, 
the managers or the trustees of a Temple 
or the Mahant of a nuitt, haA'e no poAAcr 
to sell or mortgage the endoAverl ])ro- 
j)erty in their custody, and obA'iously 
they have no right to impair the eii- 
doAved proi)erty by creating or grant- 
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ins- in tavonr of any one rights of per- 
tnanent occupancy in the endotved lands 
The law on this subject is well establish¬ 
ed : see Maharanee. Shibbessouree Debia v. 
Mothonranath Achurjee (5), Abhiram 
Goawnmi Mohaiit v. Shyama Chnran 

Pnlaniappa Chetty v. 

Jjcivasika monii Pa ndn ra (7) Vidna 

Varuthc Thirlha Swamigalv. Balysomi 

Ayynr (<si. hj the case of a shebait a 

grant by liiin in violation of his dutv of 

an intere.st in endowed lands which he 

lias uol authority as shebait to make 

may possildy under some circumstances 

be good as against himself by wav of 

estoppel, but is not binding upon' his 
.successors. ^ 

InSatya Sri Glio.^h„l v. Kartik Clwn- 
<b;" Dc.av ( 9 ) n-hich came before the 
ugh Cfnirt at Calcutta in second appeal 
ill ■'t b' eject the defendants from 
debutter lands, which the lower Appel- 

tfnn f ismissed on a presump¬ 

tion that the defendants had a perma¬ 
nent tenancy in the lands. Sir Law- 
rence Jenkins C. J., and Chatterjee, J. 
bdid that Ce decree appealed from rested 
not on direct proof but on presumption, 
and that it would seem that the pro¬ 
perty there in question was debutter. 
and remanded the suit so that it mio-ht 
be ascertained if that propertt- was ^de- 

hutter when the tenancy commenced 
holding, rightly, that ™encect, 

“The presumption in favour of a 
permanent tenancy implies that there 
IS ground for inferring that the tenure 
Mas alway.s intended to be and always 


loi 1-4 M. I. A. 27() {jt ij 27.1 • 1‘t W M i> fy 
t_!SuUi. P, c. J. ;iaO; ■> Siu-. !>,’ C’.' ,T. 528; 20^ 

c'l V?81-r’Tl'‘'l ■10 0.100.3; 

M. b. J. 53oj riVw, 


lo A^ L J. iHo: 1 L. \V. (>9; 
L'GC.L. J.’ lo's - 

^P. C.). 

(S) 65 Ind. Cas. 161- 


■10 AI. 7U0 


21 C. W. 
35 AI. L. J 

aui7> M. 

0 L. W. ; 


j io ' 77Tr IS I. A. 302; (1921) M 

I- V' '[vr M- oil; i u p l 

tv.c.y A. I. R. 

^ (0)^13 Ind. Cas 596; 15 C L. J. 227; 16 C. 


M-as hereditary, or that it acquired that, 
character by subsequent grant. But 
a presumption in favour of a transac¬ 
tion assumes its regularity, it cannot be 
made in faA’our of that which offends 
legal principles." 


They further rightly said 

If it Avas debiifter at the time the 

tenancy originated, then this Avould affect 

the applicability of the presumption, for, 

to create a neAv and fixed rent for all 

time, though adequate at the time, in 

lieu of giving the endowment the benefit 

of an augmentation of a variable rent 

from time to time, AA*ould be a breach 

of duty in a shebait^ and is not therefore 
presumable." 


proved, or even attempted to be proved, 
fi^om Avhicli it could be inferred that 
the tenure of tenants of the lands in 
suit, or of any lands in the endowed 
property of the Temple, had originally 
een a teniire of permanent occupanev 
or any higher tenure than that of a 
tenancy-at-will. Between 1820 and 1830 
some of the endowed lands in the village 
ot Manpl Averelet by the Temple for 
cultivation on short leases of from one 
o hye years ; sudi leases Avere granted 
to the highest bidders. In 1831 some of 
he tenants of the Temple’s endowed 
lands, apparently all of them, agreed 
amongst themselves to cultivate jointly 
the endoAA'ed lands of Avhich they AA'ere 
tenants, and they executed and deliver¬ 
ed to the Collector, AA’ho AA'as then the 
manager of the Temple and its endoAA- 
nients, a viuchalka by Avhich they took 

19 M9- term from Fasli 
ihat muchalka is absolutely incon¬ 
sistent AA’ith any of the tenants haAung 
then any right of peimanent occupancy 
in any of the endoAA’ed lands of the 
1 emple and AA’ith their believing that 
the> liad any right of permanent occii- 

Temple’s lands. In 
1870 bir C. H. Scotland, C. J.. held that 

vnen a tenancy in the Presidency of 
Madras commenced under a terminable 
contract there Avas nothing to prevent 
the landlord from ejecting the tenant at 

u J term from the lands which 

had been let to him. See also Seena 
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Pena Reena Seena Mayandi Chettimr 
V. Chokkalinpaw Pilhnj (10). '' 

One of tlie reasons for these consoli- 
dated appeals as stated in the case for 
the appellants is : “4. Because the appel¬ 
lants have acquired permanent occu¬ 
pancy right by prescription.” No tenant 
of lands in India can obtain any right 
to a permanent tenancy by prescri]v 
tion in them against his landlord from 
whom he holds the lands. See Madhav- 
rao Wamaii Saundalgekar v. Raghu- 
math Venkatesh Deshpande (11) decided 
by the Judicial Committee on the 10th 
July, 1923. 

Another reason for these consolidated 
appeals as stated in the case for tlie 
appellants is: “5. Because the respon¬ 
dents having allowed and recognised tlie 
alienations made by the pi^decessors 
of the appellants, are now estopped from 
denying that they have permanent rights 
of occupancy.” The appellants' case that 
they have permanent rights of occupancy, 
was not argued on tlie ground of an 
estoppel, for there is no estoppel on 
the evidence in the case, but on tlie 
ground that it must be iiresumed, from 
matters which will be presently refer¬ 
red to, that the defendants, or those 
through whom theyclaim titles as tenants, 
had at sometime acquired rights of per¬ 
manent occupancy in the land in suit. 

In the very able argument which was 
addressed to their Lordships in sujiport 
of these consolidated aiipeals it -was 
contended that their Lordships ought 
to presume that the defendants or those 
through Avhom they claim had acquired 
at some time rights of permanent 
occupancy in the lands in suit from the 
fact that in some receipts given liv 
servants of the Temple tenants of endow¬ 
ed lands in the village were described as 
'*kudimiras:' Their Lordships are not 
certain what in Tanjore 

means. No doubtby it.self ‘ ^amas” geaeial- 
ly means a proprietor of some kind, and 


(10) 31 I. A 83; 27 M 291; 8 C. W. N 51o- U M 
I.. J. 200; 8 Sar. P. C. J. 587 (P. C.). 

(11) 74 Ind. Cas. 302; 50 I. A. 255; 25 Bom L P 
1005; (1923) M. W. N. 689; (1923) A. I P (P (M 

'V. N. 857; 20 


L. W. 248 (P. 0.), 


kurh by Itself appear.^ to mean a house 
a Milage, a town, an inhabitant, ora tribe.’ 
Kvdimims m tho.se receipts inav have 
been a de.scription of the tenant as the 
piopiietor of a house in the abadi of the 
tillage or it may have been a misdescrip¬ 
tion. ft appears from one paimaxh that 
t ierp weie men who were de.scribed a.s 
kudnium.. in respect of their interests 
in houses in tlie abadi of tlie villan-e 

already cited from Seelm 
Pena heena beena Mayandi Che.tti,/ar 
Y Uiakkahiujam PiUay (10) tl,e Board 
declined to act on a vernacular descriptive 
term ot jiarties m tliat case, which the 
Board considered as being of uncertain 
meaning. Die particuhir descriptive term 
nas nlavadai mimsidar" The anneal 
in tliat c.ase related to lands in iSre 

H T argument that 

hen Loidship.s onglit to presume that 

the defendants had a riglit of permanent 

occupancy in the endowed lamls, “ 

other documents and papers were relied 

upon as .showing that tenants of the 

endowed Jands had to tJie knowledge of 

offimals of the 'leinjile sold ormortgaaed 

.such interests as tliey had in endowed 

lands of the village of Mangal. Tlieir 

Loidsinps are una])]e to make anv^ such 

presumption. Bnch a presumptioiiAvould 

mean Uiat some managers or trustees 
of he Temple iiad violated their dutv 
o the Temiile. It has not been proved 
that there ever were any lands in the 
iillage in which by grant or custom, 
there was any right of a tenant to a 
permanent occupancy, and the onlv 
liresumption which their Lordships can 
make m the cases of such sales and mort- 
gages IS that it was to the interests of 
ti e Temple hat the ordinary cultivators 
of the Temple lands should be solvent 
persons, and not persons Avho Avere 
compelled to sell or mort-a^e 
interest as they had in Teilplc 
III order to I’aise money. 

All the documents and papers 
wiilcL their Lord.ship.s liave been' asked 
bv the Counsel for the defendants to 
presume that the defendants harl ri*>'Iits 
ol permanent oecupincy in the land's in 
suit were helore .Mr. G. Kotlianda Ramaii- 
julu, the siiliordmate Judge who tried 
tiie suits, and on the appeals before 


such 

lands 

from 

asked 
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Sadijsiva Aiyar. J., Avho Avrote the jiuli?- 
iiienl iif the Hiy:}i Toiirt with whicJi 
Napier, J., eoncurrrd. All those learned 
dudgeswere from their local knowledge 
in a better position than their Lordships 
are to cfnrectly aiipreciate the meaning 
of the vernaculai- terms in use in the 
Tamil country of Tanjore in reference 
to interests in lands, and all those learned 
Judges, in carefully considered and 
exlianstive judgments, found, to state 
brielly tlieir findings, that the endoAved 
prul)erty of the dVmple, of Avhich the 
lands in ([iiestion formed part, Avas not 
an “estate” Avithin themeaningoC Madras 
Act I of DOS, and that the defendants 
Avere not, under that Actor otherwise, 
tenants Avith a right of permanent 
occupancy. 

The appellants having failed to prove 
that they or any of them had any right 
of Tiennanent occupancy in any of the 
lands in suit, their Lordships Avill humbly 
advise His Majesty that these consoli- 
<lated appeals should be dismissed Avith 
costs, 

s, u. Appeals disinissexl. 

Solicitor for the Appellants :—Mr. 
Douglas Giant, 

Solicitors for the Respondents:— 
Messrs, T, L, Wilson cO Co, 


LAHORE HIGH COURT. 

Miscell.w’eous Petition No. 577 of 1923. 

Civil Appeal No. 1370 op 1921. 

December 18, 1923. 

Present: —Mr. Justice Zafar Ali. 

!MEHTAB SHAH— Petitioner— 

Appellant 

versus 

ALI HAIDAR SHAH and others— 

Respondents. 

Civil Procedure Code (Act V of lOOS), ss. 10, 115 
—Order refusing to stay suit—Revision—High 
Court, whether can interfere. 

Under section 115 of the Civil Procedure Code 
the High Court can set aside an order refusiu"^ 
to Slav H suit under section 10 of the Code 
pending the final decision of a previously instituted 
suit between the parties, the matter in issue in 
both being identical, [p. 235, col. 1.] 


Petition under Order XLI, rule 5 and 
seclion 10 uf the (^i\'il Procedure Code 
ioi’ y^tay ol proceedings pending the 
(leei.sioii of the ap])eal case noted above 
by the Higli C’ourt. 

Air. Aziz Ahmad, for the Petitioner. 

All'. Miikand Laf Puri, for the Re¬ 
spondents. 

ORDER. —The petitioner in this case 
seeks rcA^ision of an order of the Court 
beloAv refusing to stay, as required by 
seetion 10 of the CiA’il Proeedure Code, 
the trial (>f a suit instituted therein 
against him liefore the final decision 
of a previously iiistituterl suit, the 
matter in issue in both lieing* identical. 

. . w , ^ are that the plaint- 

itTs-respondents brought a suit for a 
declaration lliat tlie gift of a specified 
immoveable proi)erty made by a female 
pnji^rietor Avould be inoperative against 
them on her (leatli or re-marriage. That 
suit AA'as decided on apj)eal by the Di.s- 
trict Judge in favour of the plaintiffs, 
but the defendant's second appeal to 
this Court has been admitted to a hear¬ 
ing by a Di\usion Bench and has not 
yet been decided. As the donor has noAA’’ 
died, the plaintiffs haA’e brought the 
said second suit to obtain possession 
of tlie gifted properLj\ That suit must 
stand or fall in accordance Avith the 
result of the defendant’s appeal to this 
Court in the previous case, and, there¬ 
fore, according to section 10 of the 
CiAul Procedure Code its trial must be 
stayed pending the decision of the appeal. 
The learned Counsel for the plaintiffs- 
respondents objects : 

(1) that this Court has no jurisdiction 
to interfere AAuth the order of the Court 
beloAv; and 

(2) that no order can be made because 
the petitioner did not file acoiAyofthe 
order complained against. 

As regards the latter objection it is 
not ^ denied that the order complained 
against A\’as made and, therefore, it is 
not essential to have a copy of that order 
placed on this record. \\Tth regard to 
(1) Counsel for the petitioner cites section 
151 of the CiAul Procedure Code and 
states that this Court can in exercise 
of its inherent poAA'er revise the order 
■which violates an express provision of 
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law. 1 am of opinion that seotiou 151 
of the (’iyil Proeedine ('ode eaiinot l)e 
resorted to hecause it rc-lates to matters 
in respect of Avliich no express ])ro- 
vision exists in the (\)de. Tlie present 
case is governed l)y section 10 of the 
Civil Procedure Code and as the Court 
below did not carry out tlie rule laid 
down therein the question is : ('an tin's 
(\Mirt interfere and make the oi-der 
Avhicli must have l)con made by that 
Court. 1 (*(>nsi(.ler that llieoi-der is sub¬ 
ject to revision under section 115 
because if not revised tlie defendant- 
petitionoi’ shall liavc no otlier remedy 
against the evil that it will entail in 
the wa}- of subjecting him to the cost 
and trouble of a useless litigation. An 
interlocutory order whieli can ultimately 
be corrected on appeal from the final 
decision may not be liable to interference 
under section 115, but there must be a 
remedy for an illegal order of tliis 
description where a Subordinate Court 
refused to exercise a jurisdiction whicli 
it is its imperative duty to do. I may 
note here that the view taken b}' the 
Calcutta High (''ourt as to tlie scope 
of section 115 ()f the ('’ivil Procedure Code 
commends itself to me. 

I accordingly accept this petition, set 
aside the order of llie (k)urt below and 
direct that the trial of the suit be stayed 
pending the decision of t.lie appeal re¬ 
ferred to above. The plaintifTs-respond- 
ents to pay the petitioner’s costs in this 
Court. 

K. 8. I). Reviaioyi allowed. 


CASES, 

XARAYAX ROY. 

If there he two or more tennnt.-s-in-commoR 
•m.l one nf them 1. he in mUml ..ceupaii.m of pari- 
f he estate ami en^^a^^e.l in enhivatino- Ih,,. 
pait mu piuper course of enltiv.itiun as if it 
were Ins separate property, and another tenant- 

jait foi the purj)ose of (anivnia: on oj)eration.s 
lliei-.^ inconsistent with Dio coiiiso of ci Itivatioii 

!.v h m of . 1,0 mVo 

, oM-nts snoli oiitiy, jK.t iniloninl of ls:» 

In t si.np y ,vitl, tlio olijool of |„„tooti,m^ l.i,,.: 
hi If ill till- (irolitahlo onjoymciit of tlie land 

o!!t D i"" '7 "''I 

i‘/'' f"'’ .iuii'l I'ossossion. ||,. o;;:, 

\\ atson (0 C(i. V. Jidinchuinl Diitt IS (’ 10- 17 I 

'.I",: 

ly one oo-sliaror seeks to defeat the ok of 
another co-sharer to joint uossession t ; I 

^n‘d’‘’‘7’tr7‘’‘r' ‘^‘'■‘''''"'‘“anoes must be alleged 
Don 7 ‘ ‘o justify exclusive ocenpa- 

[p 2,^7. eol.-’S'l of the co-sharens. 

Ind' Khntuv. ,35 
l.oTin'’' ‘,77 .setting up of a rival claim or a 

;/ii- 

Iheie was a setting up t>f hostile title or ouster 
prior to tJie of the written .statement, li/n'd.] 

Therefore, wiiere .some of the co-sharers set no 
an exclusive or adverse rip:ht in joint lands the 
above principles .shall ajiply. [p. 2:J8, col. l.J ’ 

Appeal against a decree of the 
District Judge, Rajshahye, dated the 
4th of March 1921, modifying that of the 
Suhordinafe Judge of that District, dated 
the 3ist of May 1919. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 2333 

OF 1921. 

March 31, 192d. 

P?’eftent: —Mr. Justice "Walmsley and 

Mr. Justice Mukerji. 

KAJKNDRA narayan rat— 

Plaimtiff—Appellant 

‘VOT^SUS 

BHAIRABENDRA narayan ROY 

AND OTHERS—DEFENDANTS — RESPONDENTS. 

Co-sharers — Tenants-in-common — ICxclusivt 
occupation—Equitable principles—Pecrec for joint 
-possession and mesne profits. 


V AVtf/i Roy ixnd Jatindra 

iSath Sen, for the Appellant. 

Roy Chowdhvry 
and Krishna Kamal Maitra, for the Rp 
spondents. 

JUDGMENT. 

Mukerji, J.~This appeal arises out 

of a suit to recover joint jio.sses.sion of 
.^and.s on establishment of the 
plaintiff syemtndar,: right tliereto to 

s iL-e‘''^°rhe°nir^ (7»ndas, 1 kag 

shme. The allegations upon which the 

thA*' d'T® stated were tliat 

the defendants A os. 13 and 14 were co- 

sharers of the plaintiff to the extent of 
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5 anna?^ 3 karas 3 kags and that the 
remaining 7 annas 10 gundti.s share 
helojiged to certain ])ersons called tlie 
Parsiia Zc/anu/er.*? who, however, are no 
parties to this litigation. The plaint il! 
alleged that the defendants Xos. 13 and 
1 -i Jiad settled the lands in disinite 
with the defendants Xos. 1 to 12, tliat 
the said settlement was nnautlio’rised 
and that those persons were cultivating 
the lands and were in p(Jssession there¬ 
of. He, therefore i^rayed for recovery 
of joint possession to the extent of his 
share as stated above. 

The conte.sting defendants, namely, 
defendants Xos. 13 and M. alleged that, 
out of the lands in suit, 129 bighas 
were debnttar ofMadan Mohan Tha'kur, 
tiiat of the remaining lands, a portion 
was the debnttar land of Kali Thaku- 
rani and another portion was the kamat 
land of tlie Parsha zemindars and, 
furthermore, that the said Thakur ami 
Thakurani were in ijossession of the 
said lands which belonged to them res¬ 
pectively for over twelve years and that, 
therefore, the plaintiff had no right 
whatsoever therein. 


The learned Sirbordinate Judge came 
to the conclusion that the right in 
M’hich the defendants Xos. 13 and 11 
proposed to hold the lands in suit was 
a right which they were reiving upon 
in utter denial of the plaintiff's right 
and, in that view of the matter, he 
held that, although the said defendants 
were co-sharers of tlie plaintiff thev 
were not entitled to the protection of 
the well known principle of equity laid 
down in the case of Watson Co v 
Ramchund Dutt (1). He accordinglv 
decreed the plaintiff’s suit with co^^^ts 
declaring the plaintiff’s right to a 
3 annas 4 yandas 1 kay shave in tlie dis¬ 
puted land and awarding him joint 
possession of the same with the defen¬ 
dants, He also passed an order direct¬ 
ing that the plaintiff would get mesne 

^ ^ ^ ^ ^ xn 1 n e d 1 t e i on on the 

plaintiff s application. 

The defendants Nos. 13 and 14 pre¬ 
ferred an appeal against the aforesaid 
decision. At the appellate staie, th re 


18 O. 10; 17 I. A. 110- 5 Sar P C l a 

Ind. Dec< (x. s.) 7 (P. O:). ’ • • • J. 53o. J 


was a change of point on the part of 
these contesting defendants and, to use 
the words of tlie learned District Judge, 
whereas in the whole of their pleadings 
the appellants, namely, the defendants 
Xos. 13 and 14, “took up a position 
in denial ()f the i)laintiff’s title, their 
learned \ akil in the course of the appeal 
threw over-board the whole of tlie plead¬ 
ing and took stand on the position 
that the plaint disclosed no cause of 
action. The learned District Judge, 
however, came to the conclusion th:tt 
there was no evidence that prior to tJie 
filing of the written statement any 
circumstance existed to justify the 
assumption that the plaintiff had been 
excluded from the enjoyment of the 
joint property in consequence of the 
assertion of Iiostile title on the part 
of the defendants Xos. 13 and 14 and, 
having taken that view, he set aside 
tlu' decision of the learned Subordinate 
Judge and, in lieu tliereof, made a decree 
to the effect that the plaintiff would 
only be entitled to compensation from 
the defendants Xos. 13 and 14 in the 
shape of a ]^roportionate share of the 
rent to which tliey were entitled. The 
learnefl District Judge also upheld tlie 
decree of tlie Court of first instance as 
regards mesne profits. Against this 

fiecision, the plaintiff has preferred this 
appeal. 

Xow, tlie principle laid down in the 
case of \\ atson ct Co. v. Ramchund Dutt 
(1), is well known. It is an equitable 
Y-irincip^le which, however, has got to 
be applied very carefully, regard being 
had to the particular circumstances of 
the case which comes up before the 
C<)urt. In that case, their Lordships of 
the Judicial Committee held “If there 
he two or more tenants-in-common and 
one .1. be in actual occupation of part 
of the estate and is engaged in cultivat¬ 
ing that i>art in a proper course of 
cultivation as if it were his separate 
l)roperty and another teiiant-in-common 
B. attempts to come upon the said part 
for the purpose of carrying on opera¬ 
tions there inconsistent with the coui'se 
of cultivation in which A, is engaged 
and the jirolitable use by him of the 
said part and A, resists and prevents 
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such entry, not in denial of B's title, 
but siiuply with the object of protect¬ 
ing himself in the profitable enjoyment 
of the land, such conduct on the part 
of A would not entitle B. to decree 
for joint possession.” Their Lord- 
ships Avent on to observe, in Bengal, 
the Courts of Justice, in cases where 
no specific rule exists, are to act 
according to justice, equity and good 
conscience and if in a case of share¬ 
holders holding lands in common, it 
should be found that one share-holder 
is in the act of cultivating a portion 
of the lands Avhich is not being actually 
used by another, it would scarcely be 
consistent with the rule above indicat¬ 
ed to restrain him from proceeding 
with his Avork or to alloAv any other share¬ 
holder to appropriate to himself the 
fruits” of the other's labour or capital. 
Noav applying these i^rinciples to the 
facts of the present case can it for a 
moment be suggested that the defend¬ 
ants Nos. 13 and 14 AA'ere resisting the 
plaintiff's right, not in denial of the 
plaintiff’s title, but simply Avith the 
object of protecting themselves in the 
profitable enjo^'ment of the land, or 
can it be said that the plaintiff in 
seeking to get a decree for joint possess¬ 
ion AA'as trying to appropriate to him¬ 
self the fruits of the labour and capital 
of the defendants Nos. 13 and 14? In 
the view that I take of the facts of 
this case, the principle relied upon by 
the learned District Judge does not 
seem to be applicable at all. It is not 
necessary to refer to the cases of A/ada/i 
Mohan Shaha v. Rajah All (2j and 
Surendra Narain Sinha v. Hai'i Mohan 
Misser {3), because in my judgment the 
facts of those cases are entirely dis¬ 
tinguishable from those of the case noAv 
before us. The case wliich makes the 
nearest approach to the present one is 
thatof JatindvaNathRoy v. Sabidannessa 
Khatun (4), where it Avas lield that 
*'prima facie, co-owners are entitled to 
hold joint possession of joint pmperty 
and consequently if one co sharer seeks 

(2) 28 C. 223. 

(3) 33 C. 1201. 

(4) 36 Ind. Cas. 36; 24 C, L. J. 165; 20 C. W. X. 

1258 


to defeat tlie claim of anotlier co-sharer 
to joint possession of joint i)ropprty, 
special circumstances must be alleged 
and established so as to justify "ex- 
clusiA’‘e occupation of the joint 2)ro])erty 
by one of the co-sliarers; and further 
that where the defendants who appear- 
ed to be co-sharers of the plaintiffs, as 
regards the land in dispute, had all 

1 *^lenying the title of the 

plaintiffs and asserted that they had 
been in possession of the land under 
a thiid person in a suit for recoA'’erv 
of land upon declaration of title the 
plaintiff's are entitled to a decree for 
joint possession. The learned District 

Judge in the present case distmguished 

the decision in that case upon the 
giouiid that in his opinion there was no 
evidence that prior to the AA-ritten state¬ 
ment there Avas any circumstance to 
show that tlie co-oA\'ner plaintiff had 
been excluded from the enjoyment of 
the joint property by the assertion of 
a hostile title. It is true that the mere 
setting up of a rival claim or a hostile 
title ill the written statement Avould not 
entitle the plaintiff to allege tliat there 
Avas ouster and, on tJiat footing, to seek 
for a decree for joint possession. But 
in the present case, it is difficult to sav 
AA’hy it should lie held that there Avas no 
setting up of hostile title or ouster 
prior to the filing of tlie Avritten state¬ 
ment. The fact that tlie lands in dis¬ 
pute Avere settled witli the defendants 
^os. ltol2ina(f/u settlement upon the 
footing that they belonged exclusively 
to the defendants Nos. 13 and 14 the 
fact that they thus remained in occupa¬ 
tion for about five years, the fact that 
Avhen the riglit of the defendant Nos. 13 
and 14 to settle tlie lands Avas challen"ed 
in the suit, they fiut fon\'ard a defence 
to the effect that the lands Avere not the 
joint property of the plaintiff and tliem- 
selves hut that they Avere tlie debuttar 
property of Madan Mohan Thakur and 
Kah Thakurani and also tiiat a portion of 
the lands was khiviat land of the Parsha 
zemindars, Avho, as 1 have said, are no 
pai ties to this litigation, all these taken 
together clearly show tliat the right 
under which the settlement Avas pre¬ 
ferred to baA'e been made by the defend- 
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ants Nos. 13 and 14 was a risflit set 
up adversely to the plaintiff and in 
that view, 1 think the principle laid 
down in the case of Watson d* Co. v. 
Rayn Chund Dntt, (1) referred to above 
does not apply to the present case. I, 
therefoie, think that tlie decree passed 
by the learned District Judge should be 
set aside and that passed by the learned 
Subordinate Judge should be restored 
with costs in this Court and also in the 
lower Appellate Court. 

Walmsley, J.—1 agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 1 of 19^-*3 
^ July 1,1924. 

Pi'csent :—Sir Cecil Henry 'VValsh, Kt., 
Actg. Chief Justice, and 
Mr. Justice Sulaiinan. 
Miisayntnat RAJ ROOP KUAR— 
Plaintiff—Appellant 


versus 

KANDHYA AND ANOTHER— 
Defendants-—Respondents. 

Hindu Law~AHenation~ Lease by widow - Re- 

z'evsiontrs suit for possession after widow's deaths 

Declaratory before suit for possession whether 
necessary. 


Before suing in n Revenue Court for recoverv 
possession of agricultural property from a ten? 
in possession under a lease executed by u dece; 
ed widow. It IS not at all incumbent on a rcversic 
ary heir to obtain a declaratory decree in a Ci' 
Court setting aside the lease executed bv 
deceased undow. [p. 210, col. 1.] 

(Case-law reviewed.; 


_ Lettei's Patent appeal against the 

judgment of Mr. Justice Stuart, dated 

November 1922, printed as 75 
Ind. Cas. 681. 

-L-,for the Appellant. 
Mr. Aamla Aarit Verma, for the Re¬ 
spondents. 


JUDGMENT. 

Walsh, Actg>. C. J.— This is 
of those really difficult cases where 
constant conllict between the jurisdic 
of the Revenue Court and the iuris 
tion of the Civil Court indirectly arj 
I say indirectly arises, because no 

jcctiou was taken to the juriadictio; 


the Revenue Court, and until this case 
leached the High Court, and my brother 
htuart allou-ed the learned Vakil to 
argue a jjoint which was not open to 
nini, the difficulty was never present 
HI tlie case at all. It is hoped that the 
approaching legislation about the 
i euaiic.v Act, or the new Act, if we 
ever get one, will finally get rid of this 
perennial difficulty. The facts of the 
case are quite simple as apiiears from my 
brother btuarfs judgment. It is true 
that a perpetual lease having been grant¬ 
ed by a Hindu widow with a Hindu 
vidows estate, such questions as legal 
necessity, and determining her right 
o giant it, so as to make it operative 

involved. The 
piaintitt sued in ejectment under section 
a/ ot the lenancy Act, alleging or 
a.ssummg—It matters not which—that the 
plots were agricultural land. No point 
was raised either of fact or law on this 
point, namely, as to the nature of the 
land and the character of the tenancy, 
either in the pleadings or in the issues 
flamed hy the Assistant Collector, and 
both the Imrer Courts decreed ejectment, 

E slightly modifying the 

‘-onri S jndgment. When the matter 
e lefore this Court in second appeal, 
a new point of lav' was taken, which 
the learned Judge has accepted. It 

va.s said that the suit was premature, 
id that the plaintiff reversioner, if he 
wanted to recover on the revenue side 
in ejectment, must first get the lease, 
or alienation which the widow had 
made, formally set aside, or declared to 
be void in a Civil Couit. The learned 
J udge accepted this view. He has not 
said on what authority he based him- 
seii. It IS a view inconsistent with the 
weight of authority, at any rate of this 
court. If there were only one Court 
possessed of jurisdiction, so that two 
such suits would have to he brought 

+1^ ^ there is no question 

uiat the view is erroneons. Tlie Privy 

council have made that perfectly clear 
in the case of Bijoij Gopal Mukerji v. 
Krishna Mahishi Debi (1) where they 

J ^ 5 C. L. 

L t’ 

Aoi, i A, L. J, 3^9; Ji I. A. 802 W C.J. 
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laid down generally that the institution 
of a suit for possession is sufficient to 
show the plaintiff s election to treat the 
alienation as a nullity, and that, there¬ 
fore, a separate suit is unnecessaiy, 
and even a separate suit for a declara¬ 
tion is inoperative. Putting it into plain 
English, the mere bringing of a suit for 
ejectment challenges the right of the 
defendant to be in possession, and as 
Mr. Justice Piggott pointed out in the 
next case which is a clear authority for 
this case, and which really Avas binding 
on Mr. Justice Stuart, if his attention 
had been drawn to it “ the defendant 
is forced to set xip in justification of 
his possession the lease under which he 
sits, and then it is that the plaintiff 
can say that such lease Avas iriA'-alid and 
not binding upon him". The passage 
in the judgment which I have just 
quoted occurs at page 260 in the case 
of iS/ier Khan v. Debi Prasad (2) and is 
a sufficient authority for this case, and 
if it had been cited to the learned Judge, 
I have no doubt that he AA’-ould have 
folloAved it. 

Sulalman, J. —I agree. The plaint¬ 
iff instituted a suit in the Revenue 
Court for the ejectment of the defend¬ 
ants, treatijiig them as non-occupancy 
tenants. It A\'as alleged that they had 
planted trees on the land, and also 
made some constructions, and AA^ere, 
therefore, liable to ejectment under sec¬ 
tion 57, sub-clause (5) of the Agra Ten¬ 
ancy Act. The plaintiff treated the land 
as agricultural land, and sought relief 
in the Revenue Court. Defendant No. 1 
set up a perpetual lease executed by 
the deceased Avidow of the last male 
oAvner, to whom he said he had suc¬ 
ceeded as a reversioner. Defendant No. 2 
claimed to be a transferee from defend¬ 
ant No. 1. .In neither of the AA'ritten 
statements filed in the Court beloAv A\-as 
the point specifically raised that the land 
in question Avas not agricultural land at 
all. Nor AA'as any plea raised that the 
Revenue Court had no jurisdiction to 
entertain the suit. Only four issues 
AA'ere framed by the Trial Court, and 

none of these issues referred to the Iaa'o 

(2) 28 Ind. Cas. 552; 37 A. 254; 13 A. L. J. 361. 



Tlie Court of 

first instance decreed the claim The 
defendants went up in appeal to the 
lower Appellate Court, and in tlieir 
grounds of appeal tliey did not raise 
either of the two points mentioned. Tlie 
decree of the First Court was alfirmed 
Avitii a slight modification. A second 
appeal was filed in this Court, and 
although it was not suggested in the 
grounds of appeal that the land really 
was not agricultural land, or tliat the 
lease was not for agricultural purposes 
a plea was at the time of the admission 
of the appeal added to the effect that 
tJie lease not having been set aside 
bj a competent Court in a proper suit 
brought by a person entitled to ques¬ 
tion it, It was binding on tlie m/or 

time being. The learned Judge 
ot this Com t has allow 6 cl tJie upi^ecil 
and has come to the conclusion to 
quote his OAvn A\-ords: “tliat it Avas neces- 

s'dry for the plaintiff-respondent to set 
aside the alienation Avhich the lady 
licid made in favour of Ooi^al as ii 2 .)reced- 
ent to instituting a suit for tlie eject- 
ment of the defendants appellants 
through the ReA’-enue Court". He has 
liowever, assumed that the plots in ques¬ 
tion are agricultural land. 

It Avas laid doA\'a by their Lordsliips 
of the PriAry Council in the case of 
Gopal Mukerji v. Krishna Mahishl 
Debt (1) that a flindu Avidow is not a 
tenaiit for life, but is oAvner of her hus¬ 
band s property subject to certain res- 

• - 1 1 • oi 11 and subject to 

Its devolving upon her husband's heirs 

• a _ 1 • - , she may alienate 

It subject to certain conditions bein<»* 
complied with. Her alienation is nor 

_t* * 1 1 1 ^ ^ it is primw 

Jacie. voidable at tlie election of the 

rwersionary heir. He may think fit to 
afhrm it, or he may at his pleasure treat 
it as a nullity witliout the intervention 
of any Court, and he shows his election 
to do the latter by commencing an 
action to recover posse.ssion of the pro¬ 
perty". It is quite clear, therefore, that 
It Ls not incumbent on a reversioner 
to obtain a declaratory decree to set 
aside the lease executed hv the deopps 

eel widow before seeking his substantial 



[1924 


240 

JITEKDRA XATH 


IXDIAX CASES. 

r. ASCT03H DEY. 


relief. If the lnui were eitiier let or 
held for agncuiturdl purposes, tue Ke- 
veaue Coart alone couitl order tlie 
ejeetiiient of the defeiidaius. A riiadti 
widow can certaiiily grant a lease to 
tenaats or lessees, ami sucn teii-iats or 


lesse 


es can be ejeeted 


ciiroaga tne 
Tne piaiatiif 


Revenue Court alone, 
reversioner, therefore, could only 
to the Revenue Court, for ejecuneat. 
and the defendints were entitled to set 
up the lease as a lease binding uoi^in 
hex, if they set up its validity, it would 
be tor the Revenue Court‘to decide 
waetner it nad or had not been evecut- 
ed for legal necessity, i’he q lescioa of 
mgal necessity was never raise i in the 
Courts below, and has not been decided 
in favour of the defendants. 

The view of the learned Judge that 
the plaintilf ought to go to the Civil 
Court 111 the lirst instance to olitain a 
declaration and then sue in the Revenue 
Court for ejectment, is contrary to the 

opiaionexpressed by Cnamierand Piggott, 

dJ., in the case of Slier Khun v. iJebi 
Irasad {2} following an earlier case in 
the same vokune at page 41. 

I am, therefore, of opinion that it 
was not necessary for the plaintilf to 

obtain a declaratory decree froiii a Civil 

Court before instituting a suit for eiect- 
inent in the Revenue Court. 

The learned Vakil for the respondents 
has tried to support the decree of the 
learned Judge of this Court, by urgin- 

that as a matter of fact the leas? iS 

question IS not one for agricultural pur¬ 
poses. As I have already stated this 
point was never raised at the trial, and 

, • assumed in favour of the 

plaintiff all along. It may be that ac¬ 
cording to the terms of the lease, it is 

^ ^ 11 !'■ L pur- 

A I It may well be that 

the land has been held for agricultural 

purpose&\ This new point, therefore 
cannot ba allowed to l)e raised at this 

By the Court. —We, therefore, allow 

Mie appeal and restore the order of the 

District Judge, but under the circum¬ 
stances, having regard to the fact that the 
present appellant ought never to have 
allowed Uua point ta he. .® 


objection, and that he failed to cite the 
aiuuoruies uearing upon the point, we 
,,,'^'1^"*'''^01 ali cosLs in this Court. 
Inal IS to .say, he will only get the costs 
in tile l-'irst Court and in the District 
J ndge s Court. 

o- Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Order Xo. 358 of 1922. 

April 14, 1924. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Graham. 

JITEXDRA NATH SAM ANT A— 
Defendant—Opposite Party—Appellant 

Z'6 VSXLS 

ASUTOSH DEY— Plaintiff—Petitioner 
and another—Respondents. 

Civd Procedure Code {Act V of iOOS), 0. XXI, 
r. Order, whether adminiatratice or judicial. 

An order passed under O. XXI. r. of the Civil 
I rocedure Code is not an administrative order but 

ed'lp il^^cori concem- 

Appeal against an order of the Sub- 
ordinate Judge, Burdwan, dated the 
9th August 1922. 

Babus Brojolal Chukraharty and Sushil 
Aumar Bose Jor the Appellant. 

Babus Prokas Chandra Miiter and 
Birendra Kumur Dey, for the Respond¬ 
ents. 

JUDGMENT. 

Suhrawardy, J ,—This is an appeal 
bv the decree-holder against an order of 
the Court below dismissing the execution 
case as against the judgment-debtor 
iNo. - Asutosh Dey. The facts are rather 
complicated but they may be briefly 
stated thus; The property which was 
a Collmry belonged originally to one 
batish Chandra Mittra. Mr. J. G. Galstaun 
obtained a decree against him and 
attached this Colliery on the 20th 
1^19. On the 11th September 
IJIJ oatish mortgaged this property to 
the present appellant. The respondent 
to this appeal (the judgment-debtor No. 2 
Asutosli Dey) took out several executions 
and attached this property. It was sold 

on the4tli July 1919 for Rs. 1,11,500 iu 
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Galstaun s execution case. On the 23rcl 
July 1921, the appellant brought a 
money suit in the Asansole Court and 
caused attachment before judgment to 
be levied on the balance that might be 
left over after payment of Galstaun's 
dues. On the 30th July 1921 the ap¬ 
pellant brought a suit (No, 172 
of 1921) on the mortgage executed in 
his favour on the 11th September 
1919 by Satish and caused the sale pro¬ 
ceeds to be attached. Tlie matter related 
to several attachments and came before 
the Court for consideration on 8th 
September 1921 which passed an order 
to the effect that after payment of the 
costs of execution and the amount due to 
Mr. Galstaun the balance would 
first be paid to the respondent who 
held five decrees against Satish in exe¬ 
cution of which lie liad attached the 
sale proceeds. These items together 
totalled Rs. 90,876. As regards the 
balance of Rs. 20,623 the Court 
passed the following order: “After 
paying the above amounts the lialance 
be kept under attachment as follows; 
namely, Rs. 8,000 as directed by tlie 
Asansole Sub-Judge’s Court and the 
balance in favour of the iilaintiff of 
Suit No. 172 of 1921 as attachment before 
judgment.” As a result of this order 
Mr. Galstaun was paid off in full and 
all the five decrees held by the respondent 
were also satisfied in full. The appel¬ 
lant obtained a decree in the mortgage 
suit No. 172 of 1921 on the 12th December 
1921 and on the 14th December he 
withdrew Rs. 12,623 out of Rs. 20,000 
in deposit in Court, leaving a sum 
of Rs. 8,000 in deposit presumably 
for the satisfaction of his claim in the 
money suit wliich was decreed in Feb¬ 
ruary 1922. On realising Rs. 12,623 on 
the decree in the mortgage suit there 
was a small balance of Rs. 1,400 
left iinpaid. The present execution 
case relates to that amount of Rs. 1,400 
which has been levied against the 
respondent under the followdng cir¬ 
cumstances. .The appellant brought 
the suit as aforesaid on the mortgage 
against the mortgagor Satish and in that 
suit he alleged that as the respondent 
was one of the attaching creditors of 

16 


Satisli and had attached the money in 
the hands of the Court over which 
the appellant luxd prior lien he was 
a necessary party to the mortgage suit 
and, therefore, he also was made a de¬ 
fendant. At tlie hearing of this suit 
the respondent did not appear and the 
decree that was passed against him was 
in these words: “If the sur|>lus sale- 
proceeds in deposit in Court are not 
found sufficient to satisfy this decree, 
the defendant No. 2 shall have to j)ay 
to plaintiff for the satisfaction of tliis 
decree si> much of the surplus sale- 
proceeds unlawfully ap]u-oi)riated bv 
him.” The appellant contends that 
he is entitled to recover Rs. 1,100 
as balance of liis mortgage decree 
from the respondent as he has unlawfully 
apin-opriated this money. The learned 
Subordinate Judge, however, wlio, by 
the wa.v, is the officer who had jiassed all 
the orders in the case including the 
decree in the appellant’s mortgage suit 
overruled the appellant’s contention and 
dismissed the execution case. 

It is argued l^y the appellant tliat 
the view taken by tlie learned Subordi¬ 
nate Judge of law and facts is wrong. 
It is said that the order passed by 
the Subordinate Judge on the 4th 
September 1921 was one passed under 
section 73, Civil Procedure Code. That 
order was wrongly passed in as much as 
the appellant was an encumbrancer and 
ought to have l>een given iireference 
over the respondent who was merely 
money decree-holder. As that order 
was not appealable the appellant could 
not challenge it, hut it may be re¬ 
vised and the rights of the parties 
determined in a separate proceeding 
as has been laid down by the Judicial 
Committee in the case of Shankar 
Savup V. Lala Chnnd (Ij. It is 

argued that the appellant is not bound 
by that order and that by virtue of 
his being an encumbrancer he ou"ht 
to have preference over the respondent 
In our judgment this contention is not 
sound. The order that was passed by 
the Court on the 8th September 1921 
was not one on the face of it, under 


(1) 28 A. 203; 5 C. W. N. 619; 3 Bom L I? 713 - 
23 A. 313; 8 Sar. P. 0. J. 72 (P. 0.) 
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section 73, Civil Procedure Code. It is 

not a case Avhere assets are held hv 

L.,. persons than one 

nwf; such assets, 

made upplu-ation to the Court for the 

execution of decrees for the payment 
• passed against tlie ' same 

there'^^'^n-i'?o present case, 

af thifi "Vtained any decree 

‘ ’’‘'‘d tM-c suits pendino 

pendinfTn'^ff f his claim for monev 

theftPpr Asansole and 

tl e ofdef tf f ""“^‘gage suit. Besides 

uf hands ''^tfably the assets in 

holders decree- 

he afsets w'f 

f n, if ."Inch were at that time 
had ‘he claims 

r 4 passed under O. XXI, 

. H\ tliat order the Court indi- 
< a ed how th(! money had to he paid 

|etween the dilferent elaimant.s, namelv 

Acd tJic question of prioritv between 

tlie decree-holders and any other person 

f«cha,s the appellant in this'ea™ 
claiming to l,e interested in sneh 
properly Ijy virtue of any assignment 
attachment or otherwise." In mv'oiiinion 
the order passed under O. XXi r "j-? 
not an adniinistrative order but a’judrcial 

ccmfeme"^ j-inding upon the'partif! 
conceined. The appellant, tlierefore 

cannot now complain that the orde,* 

that was passed by the Court was had 

Ihe next point which has hpen p/.t 

funvard by the learned Jud.ge in sut,,lort 

ant 8 own conduct his decree was ’ fot 

Inlly .satisfied ami, therefore, he oani.ot 

claim any damage from the rcsiiondenls 

"hserved the appellant oh- 
tamed his decree on the 12 th 

her 1921. On the 14 th 

he withdrew the sum of Rs ‘if 

leaving about Rs. 1400 due 

decree. On the 6 th January 192 ? 

Jangilal obtained a decree anrlffi " 

'? ,?■ » “e 

of the Court to satisfy the appellm^p^ 
decree and withdrew Rs. 1 482^ ^o # 
that sum. On the 7th February^ igof 
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^10 ai)))ellant withdrew the balance 
Ks. 6517 after he had obtained a decree 
in tlie money suit. But he could have 
}vilhdrawn the full amount of his decree 
in the mortt^a^e suit out of Rs. 20,000 
■'vliicli was then in the hands of the 
Coiii'i. Tiiere was no justilication 
lor Ills not having withdrawn the entire 
amount of his decree. In my opinion, 
tlip view taken by the lower Court on 
this ])oint is right. 

Tiien again the decree that is passed 
against defendant No. 2 makes him 
liable for any amount that he mav have 
unlawfuliy appropriated. It is difficult 
to hold that the respondent has unlaw¬ 
fully appropriated money which ought 
to have gone to the appellant. It is said 
that because the appellant as inorlgagee 
had prior right over the sale proceeds, 
therefore the act of the respondent to 
pay himself out of the sale proceeds 
before the appellant's claim was fully 
satisfied was hail. As I have observed, 
wliat the respondent did was under 
Ihe order (d; the Court and in exerci.se 
of his legal right and there is no 
leason to suppose that he acted in any 
way unlaAvfully or Avongfully so as 
to irive a cause of action to the ap¬ 
pelant iigainst him. f may mention 
in conclusion that tiie learned Sub¬ 
ordinate Judge who passed tlie order 
iinder appeal as Avell as the decree in 
the mortgage suit is of opinion 
that it was by misrepresentation that 
the decree was passed. On the merits 

f do not think that there is any case 
inr the appellnnl. 

1 ho result is that this a])])eal is dis- 
niissed with costs. We assess the hear- 
ing-iee at three gold Tnohnrs. 

Gpaham, J,—I agree. 


K. £. I;. 


Appeal dismissed. 
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a decree of the 
Delhi, datVd the 


LAHORE HIGH COURT. 

rinsT Civil Appeal No. 874 of 1920. 

November 26, 1923. 

Present: Mr. Justice Broadway and 
Mr. Justice Abdul Rauo£ 

^lusQ in iHGt BHAGM' ANI—Plaintiff— 

Appellant 

versus 

AET RAM AND OTHERS—Defendants— 

Respondents, 

Liuid Revenue Act (XVII of JSS7\ s.l IT 

{-)~Order determinino titlc—Appeal, ivhcre lies. 

from an order passed In* a Revenue 
Omcer aetin*? imder section 117 ^2) of tlie Punjab 
V j Revenue Act would lie to the District 
Judge or to the High Court according to the 
value of the subject-matter. 

Sadda Sinr/h v. Kirpala, 5S Ind. Cas. 7G8; 
oo/, followed. 

First appeal from 
Munsif, First Class, 

JOth October 1919. 

Mr, B. D. KuresJii ami ly.th.i Sardha 
Ham, for the Appellant. 

i\Jr. Shamaii' Chanel, for the Respoml- 
ents. 

JUDGMENT. —This appeal lias 

arisen in the following’ circumstances:— 

One Miisanimat Bhagwani on the 1st 
Decemlicr 1917 applied for partition of 
her husband’s land, the application 
being made in the Court of the Revenue 
Assistant at Delhi who sanctioned a 
mode of jiarl it ion in February 1918. An 
appeal was filerl by Mnsammal Bhag- 
wani’s opponents to the Chief (Commis¬ 
sioner, Dellii, who directed the Revenue 
Assistant to ])roceed under section 1J7 
of the Land Revenne Act. Musammat 
Bliagwani thereupon filed a regular 
l»laint specifically mentioning thar this 
had been made under section 117 of the 
Laufl Revenue Act, and the Revenne 
(Jllicer proceeded to dispose of the 
])oint sitting as a Civil Court, tlie ques¬ 
tion involved being one as (u title. 
I’lie Revenue, (Jilicer’s decision requite.I 

in the dismissal of the plaintiff's suit 
who thereupon preferred an appeal to 
the District Court at Delhi. An ob¬ 
jection was taken to the jurisdiction of 
that Court by the respondent, it being 
contended that hax’ing regard to the 
provisions of section 117 (2) of the 
Land Revenue Act the appeal in 
suit lay to the High Court. This 
jeetiou waii given cffoct to by 
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learned District Judge and the memo¬ 
randum 'of appeal returned for pre¬ 
sentation to this Court oa the 10th 
hehruary 1920. 'I'he appeal ivas filed 
here on the 20th Februarv 1920 

Mr. Shamair Chand for the re.5pon- 
denls contend.s that the appeal iva.s not 
presented in this Court witliin time 
In our opinion the time taken bv the 
appellant m filing this ajipeal in' tliis 
C oiirt, namely ten day.s, was reasoiialde 
and we, therefore, overrule tin- objec¬ 
tion. As to the ajipeal itself the law 
is perfectly clear and Sadda Singh v 
Rnpala (1) is lu point. An appeal 
from an order passed by a Revenne 
(Jlhcer acting under section 117 (2) 
would lie to the District Judge or To 
the High Court according to the value 
of the subject-matter. In the present 
case the value is Rs. 1,500 and the 
appeal was, therefore, rightlv presented 
in the Court of the District Jud^e 
M e, therefore, accept this appeal and 
setting aside the order of the learned 
District Judge returning tlie memo¬ 
randum ofai)peal, direct that Court to 
receive the said nieiiKiraiidniu nf appeal 
and to dispose of the ease in aceordance 
with law. The memorandum of ajiiieal 
will I.e returned to the appellant for 
jne.seutation in the Court of the District 

Judge. Costs of this Court will follow 
(he event. 

1'* I'*, Apiieal accepted, 

(1) aS lud. C’uy. 7(jK; 1 R. 3^7, ^ 


the 

ob- 

Ihc 


ALLAHABAD HIGH COURT 

Kiiist Civil Appe.^i. No. 3«8 op 19-^i’ 

May 12, 1921. 

I’rc.'ifnI: Hr. Justiee Mnkerji aixl 

Mr. J usticc Dalai. 

ItCRCA PRASAD SAHI'-Defe.'.-da.vt— 

ArPELL.VM' 

I'ersus 

TAMESHWAR PRASAD .VAIK 

AND ANOTHER— PlMNTIFF.S .Wn GANG \ £ 

DAYAL NAIK and others— Defen davt:^ 

—Respondents. 

Ri 0 j^'tr<itiori Act {Xri of 1008), s. 28-SaU-dtcd 
-^IncUpon of property for obtaining registration at 

particular place—Jurisdiction-^Prceedents value 

of—Guardians and ITanfs Act iVITl of 18Q0) 
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ss. .?/ -Fermis.-iion to quarduin to ty-aiisfei' 
muiors properly-Presumption as to enquiry'by 

^ Where a tivinsaction is a hono iide one. the 
inclusion of a property for the sake of obtaining 
l flocument at a particular 

jurisdiction of the 8ub- 
Ke istrar to re-ister the document, [p. 247. col. 1.1 
Pa/i/arfi La/ Lara^n, 48 Ind. Cas. 200; 16 A. 
ij. J. 8/1, 41 A. 22, referred to. 

«ml ’u '■‘'Jthonty only for what it deoirles 

fmin It, “’‘"'"ft.'-for what may .^leem to follow 

the reason,n-s adopted in the ease. [p. 24fi, 
?^?tv of ,V'‘ *'■" mnrtsage the pro- 

ihide '"'nor it .shall be presumed that 
as o the V tlie interests of the minor 

tL t ran ss I’rnperty and sanctioned 

was nenehcial to his interests, [p. 248, col. 2.] 

Fust appeal from a decree of the 

the Judge, Gorakhpur, dated 

tne doth of August 1921. 

Messrs Jan^ Bahadur Lai and Iqbal 
Af^ad^ for the Appellant. 

^ir Tej Bahadur Sapru, Messrs. HarL 
ban.sSahai and 6’. S. Sastiaj, for the Re¬ 
spondents. 

, —The appellant in 

this Court was the defendant No. 1 

in the Court below. He purchased 
on the 17th of January 1908 a four 
annas share in each of the two villages 
Lachhmipur and Harnampur and 
one dhur area land out of plot No. 95 
m the village of Belaura for a considera- 
Uon of Rs. -u.lOO. The vendor was one 
Ganga Dayal ISaik. The pedigree of 
the family will be found at page 1 
the plaint and is as follows: — 


IhVRNAM NAIK 


Bhola Naik. 


r 


Dal Bahadur 
Naik 


r 


Oanga Dayal Naik 
(Defendant No. 2) 


Tameshwar 

Prasad 

(Plaintiff) 


Rameshwar 

Prasad 

(Plaintiff) 


( 


f 


2ff®geshar Prasad 
alias 

Baij Nath 
(Defendant No. 3^ 


Sheo Lolhan Naik 

(Defendant No. 4) 
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The plaintiffs who are sons of Ganga 
Dayal’s brother Dal Bahadur brought 
the suit, out of which this appeal has 
arisen, to have the sale set aside. The 
suit was instituted on the 14th of Janu¬ 
ary 1920, that is to say, just two days 
less than twelve years after the sale. 
Carious grounds were taken to impeach 
the sale. The Court below set aside the 
sale on two grounds. It held that the 
registration of the deed was illegal and 
no title passed to the aj^pellant. It also 
held that the property was worth 
at least Rs. 30,000 and the sale of 
it by the managing member of the 
family for Rs. 25,100 was not justified. 

These are the two points which have 
been controverted in this appeal and we 
need not try any otlier question that 
was before the Court below. 

The question of registration arises in 
this way. The property of Belaura was 
a very insignificant one. One dhur is 
equal to l/400th part of a high a. The 
argument that found favour with the 
(2ourt below on this question was that, 
the property being so insignificant 
neither party intended that any transfer 
ot title to it should take place. It 
Avas owing to the inclusion of this pro¬ 
perty in the sale-deed that the 
deed became registerable by the Sub- 
Registrar of Gorakhpui*. If this 
property had been excluded the Sub- 
Registrar of Maharajganj alone Avould 
have had the jurisdiction to register 
the document. 

The fact that at the date of sale the 
property in plot No. 95 in Belaura 
belonged to Ganga Dayal has not been 
disputed. Indeed, the copies of the 
village records filed do go to show* that 
the vendor had title to this property. 
It is, how^ever, urged that the vendee 
never wanted this property and it is 
pointed out that he never asked the 
Revenue Court to enter his name with 
respect to it and further that he never 
took possession of the property. The 
Aullage records, the copies of which 
are to be found at pages 85 and 91 
of the printed record go to show tha 
in spite of the transfer, the name of the 

transferor Ganga Dayal continued tg 
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be recorded over the land in Belanra 
and it was actually held by a tenant. 
The evidence of the appellant's son 
Ganesh Prasad does indicate that the 
vendee never cared to take possession 
over the property, although Ganesh 
Prasad insists on stating that he is in 
possession of the property and gets one 
anna as the rent for it. The admitted 
fact, therefore, is that in spite of the 
transfer, the vendee never took posses¬ 
sion of it. On the other hand, there 
are circumstances to show that the 
vendor believed that the property liad 
been sold and that he had no longer 
any title left to it. No direct evidence 
has been adduced to show what was 
the exact amount of share held by 
Ganga Dayal and his family in Belanra 
at the date of the sale. But copies of 
the decrees tliat were passed against 
the familj' and which record the pro¬ 
perties mortgaged show (see pages 42 
and 43 of the printed record) that a 
4 pies share was held by the family in 
Belanra. Five years after the sale on 
the 27th of August PJ13 Ganga Dayal 
sold the property in this village to one 
Chandi Prasad Pande. Tlie sale-deed 
is printed at page 81 of the record. 
He described the property possessed ))y 
him as “ a 4-pies share less l)y a frac¬ 
tion." It is quite within the range of 
probabilities that the fraction which he 
deducted out of the property which he 
wanted to sell was the fraction repre¬ 
sented by the one din/r land which he 
had already sold to the appellant. This 
conduct on tlie part of Ganga Dayal 
goes to show that at least, so far as he is 
concerned, he never regarded himself 
as the owner of one dhur land which 
he had sold. Further, it appears that 
Ganga Dayal as a certificated guardian 
of his nephews, the jdaintiffs in the 
suit, made an application to the District 
Judge for permission to sell the pro¬ 
perty, now in suit, in order to pay off 
certain debts of the family. In the 
application that Avas j>resented to tlie 
Court (Exliibit K. printed at page 65) 
he expressly mentioned the one dhvi' 
land in plot No. 95 situate in Belanra 
as one of tlie items of property he in- 
terided to sell, In the draft sale-deed 


that was presented to the District Judge 
for his approval the plot Xtr 95 was 
again specifically mentioned. It is 
clear, therefore, that Ganga Daval did 
mean to transfer this ]>ro]>ertv and 
took the tronhle of ohti lining the sanc¬ 
tion of the District Judge for tiie trans¬ 
fer. On the question of fact, therefore, 
our finding is that the i>lot No. 95, a 
portion of which Avas sold hy the sale- 
deed in suit. Avas intended' by Ganga 
Dayal to be sold and A\’as meant to be 
purchased by the appellant although it 
is a fact that after the purcliase the 
appellant did not care to take jiossession 
of the property. 

It has been urged tliat as a matter 
of fact neither the A'endor nor tlie 
A^endee Avanted to transfer and purcliase 
this property of Belanra and it Avas 
included in the sale-deed for the sole 
purpose of getting the deerl registered 
by tlie Sub-Kegistrar of Gorakhpur. In 

vieAV of our finding on the question 
of fact, this question does not really 
arise. But tlie f|uestion has lieen A'ery 
Avell threshed out liefore tliis Court anil 

Ave OAve it to the learned ('ounsel for the 

respondents and to tlie Court lielow to 
discuss it. 

Thetlearned (’ounsel for the respon¬ 
dent has taken liis stand on two Privy 
Council judgments, viz. : Harendra 

L(tl Roy Chou'dJniry v. Ifori f)a.si Dehi 
flj 'iiid the case of Muthm Pntsad y, 
Chavdi-a Nai’ayan Choirdhury {2). As 
Ave understand him, he lias argued that 
the Court has to look to Mip intention 
of the parties and Avhere neiiher of the 
parties intended that the transfer of a 
certain property should take [ilace tlie 
inclusion of that i>roi)erty in tlie deed 
Avould not give jurisdiction to tlie Hull- 
Registrar to register the document. The 
cases cited must be taken to have been 
decided only Avith reference to tlie 
particular facts dealt Avitli liy them. 


(1) 23 Inrl. Pas. (>37: II C. 972; 27 .\r L 7 80 

(1914) M. W. N. 4G2; 10 M. L. T. 0; 18 W. X 817 

11) C. 1j. J. 481; 10 iloni. L H. 100; 12 A L I 77 1 
1 L. W. 1050; 41 I, A 110(P. CM ' 

(2) 00 Ind. Cas. 833; 19 A. L. J. 385 40 M I T 

489; 33 C. L. J. 110; 23 Bom. L. R. vMr (P)9]i (i' 
W. N. 370; 14 L. W. 1; 29 M. L. T. 413 25 c' W x‘ 
985; 2 P. h. T. 397 (P. C.). ’ 
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need hardly mention that a case 
IS an authority only for what it’decide.l 

:nid ,s no authority f„r what mav seem 
ollow from the reasonin-s adopted 

/-■'ll U"ll ( I,<„allu:r!i y.}[ari D,},; 

■1 the pr„p,a^y .vhiH, ,,as i„ .p,,,tion 

n Cale nr i?' «t>eet 

that there was no house in existence 
'ntlnn the aniliit of tln.t street I f t 

Wd that it was never intended tlli 

an.' >ii( h pr.iperty should pass to the 

; .'rns'’o 7 ‘, r-' 

at the thin- 

ieci. lvHu"'"'-‘^^-i-t'-nt, and! 
i . e e.. lietitious ,,ne 

Re-^Vr V’a fraud on ‘',r 

iurTc r to i^av to o-ir 

t'cn'7 “ " ho ^'‘onld '^not 

TT"" .Mn-isdieii,,,,. There 
u's d ,'he'r l"’ "‘cir l.or,|.s|,ips 

nsMi he lollowin-lan-ua-e; 

Hieir L„rd.slii|.s hold that this p .i- 

'-•■-•1 .n fact a fictitious enirv nd re 
presents no proj.erly tl.at the' moit-a-o,- 
osse.s.sed or intended to mort-al; or 

I.fti "> o™, „„1 

''a are of opinion tlial it is not open 
to contention tliat tlio words “ the ml. rt 

.cragor intended to mortjrajrc or that ‘he 

s^cuif;^”'^ f'’*™ p"i t of his 

the context arhVn be'i-eTd as '\n 

wm-d.s are inseparable Zm^jirwoSs 

latter case, the finding’^ wis ' that the 

PI'&Sct 'B 

property ^ possess any such 

^^lort^at he did Tnd T" 
examined 'vho sain r n 

E? ‘‘ 

■>''--renl.'Arrc/shtAte 
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fore, laid down their law on the found- 
•I ion oi the fact tliat the mortgag’or did 

not possess any such property and con- 

>1 (n^t"nlI^ ii was never the intention of 
le pailies tliat tlu- mortgagor should 

^'^^'4-/*^ 1"*'^ ‘^ocurity to the mortgagee 
am tlie latter sJiouhl Indd it as securitv 
<n his money. The language that was 
n.'^ed in eonnecuun with tliis ’ case must 
->e lead witli the facts inA’olved in it. 

ui the case before us we have got the 
lact tliat the property entered in the deed 
ami winch gave jurisdiction to the Snh- 
i<egislrar of (Joiakhpur In register <lid 

\\ e have the fact that it ditl he- 

on o the vendor, hveii if we conccrie 
n>r the sida* <)[ argument (we are reallv 
* Husn eiing a case based not on tbe facts 
'Mim >\ IIS but fin Ihe facts as put liv 
Im learnerl Counsel ff.r tlie respoiulent) 

ituo Pi'^Pt^rtyof Belaura was entered 

e deed simply for the sakoof regis- 

'-l<; not think (hut hu t would 
<■ .^ivc thcSuh-|Jo,,i,s,,,n of (lomkhpur 
. " ictioii to legist,the ,lccd. d'hc 
•ippelhuil wa.s purchu.siu-nvo bi..- items 
;• ru-operty ir„„ 

T-Ibii-also a small bit of uroi.ertv 

of avoid in "t'l" - convciirencc 

I do .1 T '“"’"e- lo -Maharajgani, 

l B ”'^l''^'inn of A],at 

lone on I v'"!'""' 

Re- 1 s?rni- fraud on the Law of 

^^rippose the journev to 
Maharajganj costs the party a sum of 

id '^VPPose again tlie propertv 
sold IS worth Ks. 10. ‘Bv addin- a pro- 

\t 1’ - Pfirties avoid a journey to 

shoukrn^i^fi °f -0. Whv 

that llTn to saV 

should not ff” ' property and wliy 

n at llr ^ vendee be alloued to sav 

C?TT 

Mrs,”'': “'™" “ 

3 ™rivu 7 ‘“’o"*’^ 

“ ““ O have i. 

hnSu^i^^again, no case 

iThlil be taken 

^ on all fours with the case liefore 



Vol, R?] IXDTAX 

nUKGA I'RASAD V. TaWEL^HWAR PUASAD. 

US. In this Court two loanied Judi^es 
held in the case of Paliladi Lt_il v. Laraiti^ 
(3) that wliere a property included in a 
deed of inorty:anfe did exist, the fact tint 
the mortgagor Iiad no title to the i>ro- 
perty did not vitiate the registration, if 
the mortgagee was not aware of the want 
of title in the mortgagor and was not 
colluding with liiin in the iiudusioii of 
the property to procure registration. This 
case too is not on all fours with the case 
before us. But it lays down at least tliis 
much that where a transaction is a hona 

one, the inclu.sion of a i)ropcrty for 
the sake of obtaining the registration of 
a document at a particular place will not 
oust the jurisdiction of the Sub-Regis¬ 
trar to register the document. We hold 
therefore that the sale-dee<l was perfect¬ 
ly valid jind did convcv title to tin* 
appellant. 

Coming to tlie second point. At the 
date of the sale the familv consistcl 
mainly of four persons, namely, tlie ven¬ 
dor (langa Dayal, his father Bhola Naik 
wlio Avas a lunatic and the plaiutiU's-rc- 
siAondenls Avho were minors. 'I’here were 
two decrees for large sums (»f money 
])as3ed against the fainil5’'on foot of two 
mortgages executed by Ganga Dayal’s 
grandfather Harnam Naik. The total 
amount due on the two decrees went i;p 
to Rs. 35,033. Gang! Dayal, the only 
male adult in the family who was in a 
position to enter into any transaction on 
behalf of it, has been found by the Court 
beloAv to have acted to the best of his 
capabilities. He raised small sums of 
money from time to time out of the 
property and put o.ff the evil day of sale 
by small payments. H? got himself 
appointed guardian under the Guardians 
and Wards Act of 1890 of his minor 
neplieu'^the plaintiffs. He approached 
the Icarnfcd District Judge of Gorakhpur 
from time to time and represented liow 
tlie state of affairs was, and sought his 
permission as the guardian of his ne¬ 
phews and as a manager of his hinatic 
father’s property to transfer family pro- 
pertj', to avoid an auction sale of it and 
consequent lo.ss. The copies of decree.s 
which have been printed show that shares 

(3) 48 Iiid. Crtfl. 200; IG A. h. J. 871; 11 A- 22, 
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in no leas than six villasjes Jiad been 
mortgaged (see Exhibit C at pages 41- 
43). \\ e find that lie aj)])roaehed 

the learned District Jiulge first on 
the Kith of December i!)(J5 bv lii.s 
application, printed at )iage -17 of the 
record. Hyaiiorder, lie was aiipointed 
tho of liis fiitlier's properly 

TJien on the 13th of Julv lOOO lie aj)- 
proached tlie District Judge and obtain¬ 
ed permission to raise monev bv sale or 
by mortgage Avith possession' of a part of 
the family property. Tlie order is at 
jiage 49 of the printed record. 3'he ap¬ 
plications printed at pages 51, 53, 59 
and 61 shoAv Iioav he succeeded in ob¬ 
taining the good offices of tiie learned 
District Judge for staying the execution 
sale Avhich aa'qs pending before tlie reve¬ 
nue authorities ; (possilily tlie decree had 
been transferred to the Collector because 
the property was ancestral.) We have 
already mentioned that the learned Sub¬ 
ordinate Judge gives Ganga Dayal full 
Cl edit for doing Iiis best in the interests 
of the family. On the 30th of Jnlv 1907 
Ganga Dayal approached the i)istn‘cl 
Judge Avith a deliriite ju'opo.^al for trans¬ 
fer. I may mention that the order of 
the learned District Judge dated the 13th 
of July 1906 Avas not very detiriite. On 
the 30th of July 1907 Ganga Dayal de¬ 
finitely propo.sed that he should be permit¬ 
ted to sell the shares noAv in suit in the 
villages of Lachhmipur and Harnampur to 
one Babu Bhagwati Prasad for Rs. 21,245 
and that he might be permitted to mort¬ 
gage a portion of the remaining family 
property, namely, 4-annas share in the 
village Sarpatalia to raise a sum of 
Rs. 5,000 to pay off the decrees. It ap¬ 
pears that at tint date, tlie two sums of 

Rs. 21.003 and Rs. 5,000 Avould 
have sufficed to pay off the two decrees 
4'heorder dated the 31st rf July 1007 of 
the learned District Judge shoAvs liow 
diligently Gana Dayal had been acting. 
The learned Judge recites that tlTe 
amount of the daerees avis originallv 
between Rs. 35 and Rs. 36.000 butijang i 
Dayal had been able to reduce it by oc¬ 
casional payments to a sum of Rs. 26,033. 
Tluf learned Judge sanctioned the sale 
of 4-annas share in the two villages in 
suit and an us ifructuary mortgage of 
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aiiothej- portion of the. jn-opertv But it 
appears tliat Biia^n-ati Prasafl hacked 
out of the transaction and the result ^vas 

that the family property Avas put up for 

sale. At page 03 of the record is printefl 
hou- the birls went before the Revenue 
Officer. Bhacrwati Prasad evidently ),re- 
feiied to take his chauce to |)urchase the 
property at an auction-.s.ale to •>. 
purchase by jjrivate treaty. With 
respect to 4-annas share in Harnainpur 
he offered Rs. 1.1,200 but the decree- 
holder outlnd him by offering Rs. 100 
more. Sinidarly in respect of the other 
pioperty the decree-holder offered 
Ks. 11,100 as again-st Rs. 11,000 offered 
by Bhagwati Prasad. Thus, we find 
tnat at an open auction-sale the two 

the sum of 

I!’ ^ ^ l)lace on the 

-0th of December 1!)07. To save, the 

property Ganga Dayal had to pay within 

he .30 da vs of sale not only the decretal 

ainounts but also five per cent, over the 

imrcha.se-money. He, it appears, had been 

appellant to i>av 
Rs. 2o,100 for the two shai'cs in the 

villages of Lachhmipur and Harnampur 
niclusive of one dhur area in village 
Belaura. He had also been able To 
persuade the appellant to advance a sum 
or Ks -l,o00 on a simple mort"as?e over 
the share in the village of S uT.ataha. 

1 he learned District Judge approved 
of this proposal and a draft .sale-deed 
was tiled and approved. The sale-deed 
'TsiR P-'^em.ted and on the 

of Rs entire amount 

ol Rs. 2.),l,00 was paid into the treasurv 

Hn<l tile sale was set aside. 

It ha.s lieen urged that although Gan^a 
Dayal may have done his best in the in¬ 
terests ot the family he might have done 
better and if he had used more, discretion 

for"^H" procured Rs. 30,000 at least 

fm the property. It is urged that his 
fadme to obtain the liest value for the 
bamily property vitiates the sale and the 
Court below was right in setting it 

It is conceded that although the ner- 
niission of the District Jud-e rras 
obtained by Ganga Dayal for the trams- 
^tions in which he entered PnTir^« 

— be appointed 


a guardian of his minor nephews who 
were living jointly with him and that, 
therefore, tlie permission which was 
obtained from the District Judge did 
not stand good in favour of the appellant. 
This ]ioint having been conceded by 
the learned Counsel for the appellant 
Ave do not Avish to express any opinion 
over it. Assuming, hoAA’eA’^er, that the 
learned Judge's permission AA’ent for 
nothing, the proceedings shoAv at least 
this that, it Avas impossible to obtain 
a better value at the time than aa'rs 
really obtained. We must assume the 
learned Judge did his duty and he 
made an enquirj^ in the interests of 
the minors and tlie‘ lunatic as to the 
A'alue of the property and sanctioned the 
transaction only Avhen lie found that it 
Avas beneficial to their interests. Besides 
this presumption of laAA’ we have got the 
positiA'e evidence of a learned Vakil of 
Gorakhpur Avho says that the then 
Munsif of Gorakhpur was entrusted 
Avith an enquiry into the application 
submitted before the District Judge. 
As AA’e haA'^e said, the orders of the 
learned District Judge are verv good 
evidence that the value paid at the time 
Ava.s a A’ery proper A^alue. 

CViming to the evidence adduced in 
the Court beloAv by the parties Ave 
rind tliat there is no documantaiy 
evidence AvhatsoeA’-er to shoAv Avhat value 
the ])roperties in the tA\'o villages of 
Laclihmipur and Harnampur could fetch 
at the time. There is no sale-deed. 
Tliere is no evidence of income from 
the propertA’ except a certain vague 
statement on the part of the plaintiff 
No. 1. That statement is that one higha 
of Lachhmipur could be let at Rs. 2-4 
to Rs. 2-8 per annum. If this be the 
annual rent the price of the land could not 
be A^eiy high. The learned Subordinate 
Judge lias been mainly, if not Avholly, 
influenced by the fact that he misread 
the proceedings before the Revenue 
Officer at the auction-sale. It appears 
that after a 4-annas share of Hamampur 
bad been sold, a one-anna share out 
of the 4-anna.s share of Lachhmipur 
was offered for being bid for, but no 
bids were made. The result vrus that 
the entire 4-annas share of Lachhmipur 
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had to be put up. The learned Sub¬ 
ordinate Judge thought that the price 
fetched, namely, Rs. 11,100, for Lachh.nii- 
pur was the price paid for a one-anna 
share and not for the entire 4-annas 
share. AVe are perfectly sure that if 
he had correctly read this document 
he would have come to a different con¬ 
clusion altogetlier. 

AVe have already said there is no docu- 
mentary evidence by which we can 
judge the mai'ket value either at the 
date of the sale or at the date of the suit 
of the properties in question. 

Coming to oral evidence, we have read 
the whole of it and we find it impossible 
to be guided by it. On behalf of the 
plaintiff-respondent the evidence of no less 
than eight persons has been printed. One 
of these Raj Bahadur Lai is a patwari, 
but he is not the pativari of any of the 
villages in question. He said that he 
was the pativari of two adjoining villages. 
In our opinion no sufficient reason hav¬ 
ing been shown why the pativari of the 
villages in suit coidd not be found it is 
impossible to rely and act iqion the state¬ 
ment of Raj Bahadur. He says that the 
lands of Lachhmipur could be sold at 
the date when he was examined at Rs. 100 
per bigha and the lands at Harnam- 
pur at Rs. 125 per bigha. It does not 
appear whether he was speaking of the 
cultivated land or the average value of 
the land. The 4-annas share sold would 
include lands actually under cultivation, 
lands which could he brought under 
cultivation by spending money and 
labour, and lands which would be 
absolutely unreclaimable at any expense. 
The evidence of the appellant’s son 
Ganesh Prasad would go to show that 
there are huge areas in both the villages 
which are not cultivated and whicli are, 
therefore, not capable of yielding any in¬ 
come. Of the 8 witnesses examined })y 
the plaintiffs the plaintiff No. 1 states 
that the lands in Harnampur would fetch 
Rs. 175 to Rs. 200 per bigha and the 
lands in Lachhmipur would fetch Rs. 150 
per bigha. The witness 8heo Shankar 
Dube Avould not go so far as that. He 
does not belong to either of the two 
villages and his means of knowledge are 
extremely doubtful. He says that he 


never purchased any share in the two 
villages and that within the last 20 years, 
so far as he knew, no shares in those 
villages had been sold. Tiie witness 
Dhanraj Rai brought a sale-deerl wliich 
has been proved by Ram Kii])al and 
which related to an entirely different 
village of Aligarh. He does not say any¬ 
thing al)out the valuation of the lands 
in suit. The witnesses Ram])hal Panday 
and Mahipat do not speak anvtliing on 
the value of the lands in the tAvo villages 
in question. AA e liaA^'e already commented 
on the statement of Raj Bahadur Lai. 
The Avitness Lalji Sahai does not speak 
on the point. 

The appellant lias examined his son to 
shoAv under AA'hat circumstances tiie pro¬ 
perty AA’as purchased and Avhat value Avas 
paid for Avhich property and AA'hy. The 
Avitness Jadunath PandaA’saA’s that the 
l^rice Avas fixed at Rs. 34 or'Rs. 35 per 
bigha Avhen the purchase Avas made 
This price Avas evidently for all the lands 
AA'hether good, bad or indifferent, taken 
as a Avhole. 

The sale-deed having been executed 
under thecircumstances'alreadv describ¬ 
ed it lay heavily on the plaintiffs to 
prove that their uncle, Avho did so much 
for them, could obtain much better value 
than he did obtain. AA’e are of opinion 
that it has not been establisherl that the 
price paid, namely, Rs. 25.100, AA'asin any 
Avay inadequate price for the property 
at the time of the sale. 

The result is that the appeal succeeds 
and it is hereby alloAA'ed, and the suit 
of the respondents TamesIiAA'ar Prasad 
and RamesIiAvar Prasad is dismissed 
Avith costs throughout. The costs in this 
Court AA'ill include Counsers fees on the 
higher scale. 

There is a cross-objection on the part 
of the respondents Nos. 1 and 2 but on 
it no Court-fee A\'as paid. A sum of 
Rs. 800 AA^as demanded as Court-fee. 
The respondents never said they AA'ould 

pay the Court-fee and the cross objection 

might be rejected on that account. The 
learned Counsel for the appellant states 
that he AA-as served Avith a copy of the 
cross-objection. A\ e find on the record 
that on the 10th of January 1922 Mr 
Jang Bahadur Lai, one of the learneci 



1 N'I) 1 .\X f'ASES, 


L>r)0 

DOO V)0(^ MEAII r. KASIM ALT. 

Counsel for the appellant, was sorvert 
Avith a copy of tlie cross-ohjection. Il(‘ 
Avas right, therefore, in claimiugtlu- costs 
ofthecross-ohjection. Tiie cross-ol)jection 
is heiuix rejected hccauso no ('oiirt-fce 
has been paid. h\\{ tlie costs <liie on tju* 
cross-objection Avill l)e paid by the* 
respondents Nos. I and 2 to tiie ai)pellanl 
The costs Avill include fees on ll-e iiiiilu r 
scale. 

( lof) isi/t 


RANGOON HIGH COURT. 

SpecialSecoxi) Civil Appeal No. 2H; of 


March 17, 11)21. 

Present:- Mr. Justice Youn'r. 
iX)!) !)(>() jMI'jAH Axn ^xoTUKu — 

ArPKLLAXTS 

reruns 

KASl^l ALl AXi) axothku -UiTsi'nxnr.xrs 

Contract Act (IX of 1S7J), s. II Lease In/ >.>in»r 
rahrlity of—Lessee's position—Specitic Relief .nJ 
(I of I877),s.!^I Improvements Compensatinn 

A lease by a minor is void ami a lessee under 
such a lease is liable to be cj?ctv-*u i)ut is 
entitled U* compensation under section 11 ot tlio 
Specitic Uclicf Act for improvements done on 
the property on the basis of the cslimatcd va*-.- 
at the time cf erection, and is also sntitPd b 

remove the standing crops. It any 231 coi t 

Special .^ecn.l civil appf^-;d lb an i 
decree of the District CVart, Akvab in 
Civil Appeal No. 5 of 1923. 

Mr. Lambert (Junior), for the Apix'l- 
lants. 

Mr. Bose, for the Respondents. 

JUDGMENT. —In this appeal the 
plaintiffs seek to recover possession of 
certain lands from the defendants Nos i 

and 2 under the following circum¬ 
stances : 

They allege i that they bought the 
lands from defendants Nos 4 5 and G 
defendant No. 4 being the wife of plaint¬ 
iff No. 1, defendants Nos. 5 and 6 liein^^ 
respectively the mother and aunt .d 
plaintift No 2, Avho had accpiired the ru*o 
perty on partition, it being part <,f 
the projierty of one Fazar Ali. 


[] 9?4 

i be deiendants N'o.s. 1 and 2 claim to be 
111 po.s.sp.s,si(,u unfler a ])ei-petnal lease 

on "ibe -inH ^‘efendant 

' I ? fliis time 

lb- ..id defendant was a minor: he 

u-'n'l I I -!>• "-JiicJi 

> ' Id have made lum 13 in IbOG, tlie date 
I l ie lea.se and the Lst defendant admits 
flint lie was only 1.5 or IG at the time. 

Nneb homo- the ease the eontraet of 
ease was not voidable but void and 
in- .l.fendaut.s are i„ ,„K|er a void 
ens-'. Mohor, Ihhi v. !)lun;nodus Ohose 

ll, Oatanim (;nri,„h,l.h,n (y 

-U/ashc C>i ami the 
glitlul owner could eject them at anv 

tune. Are tlie plaintiffs the rio*htful 

nAvuvisy They claim through fiV" 4th 

.‘-'"'h ;'et 7 idauts, who themselve.s 
hum through the 3rd defendant as 
manager. All these dofondants make 
common ,-au.se with the plaintiffs. The 
plaintiffs case is that tlie laud belonged 
oimina ,v to one Fazar Ali who died 
:d.ont_ at yeans a,p. leaving ilefeiidants 
A()>. .). I,.), band another dnn<’-hter -i-i 
bens. Dol.-ndant X... ;i managed the 
ptnle inongh a minor and adniittedlv 

ink"'xis'ly--:'- 

inbfi lance and this portion of it fell 
to de eiidants Nos. 4, 5 and G This 
partui.on is testified to bv Sultan the 
headm.m and Shor All, his uncle 
mutm-r otwhoruis related to the ])laintiff's 
■ no Pol , oi whom .seem to be indepen¬ 
dent witnesses, and 1 aeeept their evi- 

(Unicc. 

Defendants No.s. 4. 5 and C .sold the 
aims 11 . suit by a dnlyregi.stere<l-deed 

V,’blainfiffs who have 
broimdit this suit. This .sale-deed was 

altaeked m argument, but the vendors 

themselves do not dispute it and thev 

aic the only persons concerned. De- 

feurlaiits Nos. 4, 5 and 6 might fust as 

uell have been joined as plaintiff's, and 

m my opinion the attacks are irrele- 

A\ant. 

Tlie learned Judge of the lower Ap¬ 
pellate bourt was correct in .givin.g the 

■->' B. isi; 5 Bom. L. R, -JIG. ’ 
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plaintiffs a cleclarat ion and moreover 
against tins portion of tlie judinnent 
there iias been no eross-appeal;" sucli 
neing tlie ease, ] see no answer to 
their elauu for possessit.n, the defend¬ 
ants being under a voiit lease, and tlie 
defendants must vacate, 'i'he lease must 
be cancelled and under the Specilic 
Uehef Act. section 41, the defemlants 
are entitled to remove or have tlie 
houses erected by them on tlie land 
valued and have the ju-oceeds j.aid to 
them, also to have any hinnl.s erei-ted 
by them and any fruit garden raised 
by them valued, ami the proceeds pai<l 
to them, such value in all cases being 
the estimated value at the time (d* 
erection and further if they have i>lanted 
or sown on the property croj)s which 
are growing at the time of evictioii 
they are entitled to such crojis when 
rijie and to free, ingress and egn'ss to 
gather and carry them. 

Order ai-(:ordih(/hf. 


ALLAHABAD HIGH COURT. 

Lrttri{.s Patr>jt Acprai. Xo. ()•> 

OF 1923. 

May 8, 1924. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Kanhaiva Lai. 

C'MET UAM—lh..vrxTiFi Ai'Ci-i.i.v\r 

vevHun 

81 TA RAM AXD OTIIEKS—Dr:FEN!)A.M’S 

Krspomdexts. 

Aura lyn'inci, Act (II of WOl), .s. 70 Truant 
diHposse.sswn of, by trespasser -i^jiit t„r reen'en, of 
possession-- Jurisdiction of Civil orRrvcnne Court 
fviUtv^al lease—Hegistcred lease whether tnkc^ 
prwritp—Registration Act (XVI of lOOH) s oO 
A suit against a trespasser, for duniai^^es for 
recovery of possession and for perpetual injunc¬ 
tion can only bo liroiight in a Civil Court I d ^ 
col. l.J 

Section 50 of the Registration Act doe.s ii<,t 
apply to an^agricultural lease, [p. 251, coj. 1.! 
Section <0 of the Agra Tenanev Act does not 

apply to a case whei^. the tenant i.s dispossessed 
by a trespasser, [p. 254, eol. 2.) »cHSf.a 

Letters I^itent appeal against ihe 

elated the 

22nd December, 1922, printerl as 71 Tnd 
Cas. 447. 


-Ur. (Udzari Lai for tl.e A],pellant. 

^ M.L. Agaricala, for tlie Ke.spond- 

JUDGMENT.-This i.s a p]aiutiif« 
appeal under the Letteas PateuI ham I 

iie.-ieeol a learned Jn.l-e of this (' ,5 
Api^llate Court and disnaissing tJae s!dt 

Ihe plaintiff sallegatioais avea-e that tlie 
]dots an siaat were the teaaaaieies of 
o e (dia.sa, deceased. The adainfiff 
idlesed to he an heir of Ohi.sa and a" 
.av.ns: been an joint cultivation i h 

that on the 4th Fehruarv V')I<V If'* 
l(imb,n;lar had reeo.a:aaized 'the plaintiff 
n.s the tenant of the.se plots amd laad 
indeed attested this fact hefoae he 
/.an/aai/o that the jalaintiff was in noL 
.sessaon of these fields bv eailtivaHon • 
-he year L326R that ial 

( ad, he actua ly .sowed .some amops b^t 
that an .Uaieh 1920 the alofer 
wavinyfiilly ilispossessed the pluiaitiff bv 
I iiflini; auay the standma' ea-ops I( 
neeessaa-.v t„ e,mme,al<. tiie ivliefs avlii.-h 
were elaamed by the plaintiff in /' 
)daint. They are as follows;— 

'1) Ks. 100 as the value of the crons 
illegally ent by the defendants ’ 

(2i Kiectment of the defeaadants and 

'.W Stifi" i" 

The defendarat Sita Kam pleaded tJiat 
IH' . was ho darag the plots under r 
leaistered dated the 13th Feb 

auary 1919. and that the plaintiff if i 

no riglat to maintain the "^i^aLahasI 
ham. It was also pleaded that the c”vi 

Court had no jurisdiction to enfeatain 

this claim which was exclucjivi „ 
iiisable by the Revenue Court ^ 

The Court of first instance camp t 
the conclusion that the suit shoubM ^ 
laeen filed in the Revenue Co -t 
onlererl that the plaint be retur wi 
preseiitation to the pa-oper Coi if An 
ajiiieal was pi-eferi ed to the Distr.V.V r i 
.vho came to the conclVsio^”'^^^^Iff 
suit had been rightly instituted in Slf ■ 
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Civil Court. Instead of, however, remand¬ 
ing the case for disposal on tlie merits 
he i)roceeded under sections 19(> and 
197 of the Tenancy Act and ultimately 
passed a decree for Rs. 80 as damages 
for possession of the plots and for an 
injunction against the defendants from 
interference in future with the plaintitf’s 
possession. 

The defendants preferred an appeal 
to this Court which has heen alloAved. 
We may note that })efore the learned' 
Judge it was never urged tliat no 
appeal lay to him. The learned Judge's 
attention was not drawn to this ques¬ 
tion and naturally tliere is not adjudica¬ 
tion on this i^oint. The })oint also is not 
<[uite a clear one. Tliis heing a Letters 
Patent appeal we liave refused the 
point to be raised for the first time 
under the Letters Patent. 

We must therefore assiime that tlie 
learned District Judge liad jjassed a 
decree which was duly appealed against 
to this Court. 

The learned Judge of this Court after 
doubting Avhether the District Judge 
was right in holding that the suit was 
cognizable by the Civil Court has gone 
on to remark that he does “not, however, 
intend to decide tins case on tlie point 
of jurisdiction" i. e., he has assumed 
that the suit liad been rightly institut- 
erl in the Civil Court and the learned 
District Judge was properly seized of 
the api>eal and was fully justified in 
disposing of it on the merits. 

We may note here that in ouropinion 
there can be no doubt that the plaint 
as drafted and the claim as brought 
could only have been broxight in the 
Civil Court. It is apparent that no per¬ 
petual injunction could ever have been 
granted by the Revenue Court. It is 
clear also that the claim was one for 
damages against a trespasser and for 
the recoveiy of possession against him 
and that the landlord was not made a 
party to these proceedings. The suit 
really was at the veiy best one between 
the rival claimants and should have been 
disposed of by the Civil Court. The 
learned Judge, however, has dismissed 
the suit on the following ground. The 
plaintiff claims to hold this land under 


an oral agreement of tenancy whereas 
the defendants relied upon a registered 
lease executed l)y the zemindars. On the 
date when the uiit was instituted, the 
plaintiil admittedly was out of possession 
and had in tht i)revious month been 
forcibly dispossessed by the defendants, 
llie learned Judge, therefore, thought 
that in a case of this kind the plaintiff 
had failed to prove that he had a 
better title than the defendant, and that, 
therefore, tlie plaintiff could not be 
given a decree for posses.sion. The 
learned Judge further thought that it 
followed from that conclusion that the 
jilaintiif could not even get a decree 
for damages for the crops which lie had 
sown and which had been wrongfully 
cut by the defendants. 

It is impossible for the Civil Court to 
determine the exact nature of the tenancy, 
but it cannot lie disputed tlnit when the 
plaintiff was put in posse.ssion of the 
plots by the lamhnrdar Avho collected 
rents from him he became at the very 
least a non-occupancy lenant. A non¬ 
occupancy tenant is entitled to hold 
on and sow crojis so long as he is not 
diily ,^ected. L^p to March 1920 the 
plaintiff was in occujiatlon of the plots 
1 actually sown crops in the 
held No. 3404. The learned District 
Judge has found distinctly that the 
Clops which had been cut by the defend- 
ants were the crops belonging to the 
plaintilT which he himself had sown. He 
has also found tliat even subsequent to 

the registered lease of the 13th Febriiaiy 

1919 granted in favour of the defendant 
No. 1, the lamhnrdar had received rents 
from the plaintiff on account of the 
plots in question. It is, therefore, clear 
that in March 1920 the plaintiff certainly 
had a right to retain possession of the 
plots until he was duly ejected by the 
landlord. A Revenue Court could not 
have entertained a suit for ejectment 
with effect from March 1920. Such a 
suit could under section 60 of the 
Agra Tenancy Act have been filed onlv 
between the 30th of June and the 1st 
of October following. The plaintiff 
hoAvever, Avas forcibly dispossessed by the 
defendants in the middle of the agri¬ 
cultural year at a time when the plaintiff’s 
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crops were standing. Had the j)laintilY's 
dispossession been etYected by the land¬ 
lord himself the question as to whether 
the plaintitY should be restored posses¬ 
sion or not under tlie proviso to section 79 
would then have arisen. As matters 
stand, however, the landlord did not 
give possession to the defendants and 
the plaintiff was not dispossessed by 
the landlord but by the defendants. It 
is the defendants who cut away tlie 
crops and who apparently have aj^pro- 
priated these crops and it is against 
the defeiuiants that the plaintiff seeks 
relief. It is, therefore, difficult to hold 
under the circumstances of this case that 
the dispossessioxi complained of was a 
dispossession by the lambrn'dar. 

Our attention has been drawn by the 
learned Counsel for the defendants to 
three cases of this Court and it has been 
contended that inasmuch as the defend¬ 
ants were claiming title under a re¬ 
gistered lease granted by the zemindar 
the dispossession by them must be 
deemed to have been the dispossession 
by the landlord. The first case relied 
upon is that of Ham Lai v. Chuni Lai 
(1). It will })e noticed, however, that in 
that case although the heir of the ori¬ 
ginal tenant had got her name record¬ 
ed yet neither she nor her sub-tenants 
who claimed under her had ever been 
in actual possession of the holding. 

In the same way in the case of Sokhai 
V. Ravi Prasad (2), it was the landlord 
who had let out the land in the occupa¬ 
tion of a tenant to a third party. The 
learned Judge understood the finding 
of the lower Appellate Court to be that 
if the plaintiff was ever in possession 
he was dispossessed by the landholder 
who thei'eafter let the land to the 
defendant. 

Similarly in the case of Balhhaddar 
Chaube v. Somai'an Rai fS) a learned 
Judge of this Court had distinctly held 
that in that case the dispossession of the 
plaintiff was a dispossession by the 
zemindar which was manifest from the 
fact that in the plaint it was stated that 

(1) 2 A. L. J. 00; 27 A. 372; A. W. N. (lOOi) 

2Bl 

(2) 7 Ind. Cas. 486. 

27 Ind. Caa. 914; 13 A. L. J. 295. 


the zemindar brought suits for rent 
against some tenants holding the plots 
in question and obtained deci-ees and 
that the plaintiff himself regardeii this as 
amounting to his dispossession. Further¬ 
more in that case the relief claimed 
by the plaintiff was not only against 
the principal defendant but also against 
the zemindars who were impleaded. 

It will, therefore, be apparent that in 
all the three cases the zemindar had 
been understood to have actually dis- 
l)Ossessed the occupying tenant and then 
let the land to a third person. In the 
present case, on the other hand, the 
learned District Judge was of opinion 
that, in spite of the registered lease 
granted to the defendant, the/uva/K/rdu?* 
acknowledged tlie plaintiff as the tenant, 
and, in fact, realised the rents from him. 
It is also clear that it was not till more 
than a year after that registered lease 
that the defendants purported to take 
possession of the field, and that they 
tried to do this in the middle of the 
agricultural year at a time when the 
plaintiff's crops were standing. The 
defendants must be deemed to have, 
therefore, forcibly taken possession of 
the plots, and the dispossession of the 
plaintiff cannot be deemed to be an 
ejectment by the zemindars. The zemin^ 
dars are not made parties to the suit 
and the defendants are merely tres¬ 
passers. Even the learned Judge of this 
Court at the end of his judgment re¬ 
marked that the arguments before him 
proceeded on the basis that this was a 
purely civil suit properly instituted in 
the Civil Court. Under the circum¬ 
stances the principle underlying the 
cases referred to cannot apply to this 
case. Treating the suit as a suit against 
trespassers it is apparent that the 
suit was maintainable. AVe mav also 
note that the suit was instituted within 
six months of the plaintiff’s disposses¬ 
sion and furthermore the matter went 
up in appeal before the learned Dis¬ 
trict Judge, Avho having all the mate¬ 
rials on the record proceeded under 
sections 19G and 197 to dispose of the 
matter finally. Under the ciz'cumstances 
the question as to which was the projier 
forum for the suit has lost its imports 
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ance The case must, therefore, be di<~ 
posed of on its actual merits. 

It has been contended on behalf of tlie 
defendant that the plaintiff had no rio t 
to retain an absolute possession of theZ 
plots and that m view of tlie iirovi- 

tration Act the registered lease thou.d, 

Soririb-^^ Iea.se, must have 

prioiity It IS iirged that at the time when 
the suit was brought the plaintiff was 

not in possession, and that inasmuch 

'‘'^^"ment has prioritv 
plaiiititt has not a better title and 

ten!io.i‘'"'^n”if this con- 

of ino^ii Y Registration Act iXVl 

ed undm-tl? e.x-emi,l- 

of .per f- tci suli-section (ri 

o the n"t V ^ "'■‘’t. A reference 

to the notihcation imblished in the 

1685, shows that agricultural leases have 

section 17. It would follow, therefore 
that section 50 also would lie iiiapi>li- 
cable to such agricultural lea.ses. The 
lease m favour of the defendants is not 
a lease of propnetaiy interest l.ut is a 
mere a^gncultural lease though it pur- 
poit.s to be in perpetuitv. Furthcr- 
moie on tlie date xvhen the defendants 
took possession of the field thev kneiv 

that ^hf- P possession and 

on the linT^ actually standimr 

on tlie land. They, therefore, had ele n- 

plaintiffs oral eXev f 

'“.i; “f “'-eeuS.,;. 

eu Delore the kanunrjo Under nil 

imlT ?hat''"'rif"''"" ■im''<--’i''le ‘p, 

superseded f ‘locunirni 

fiupeiseUed the tenancy of the plaint- 

m. The plaintiff even if h*- wa-- ^ 

till duly ^eActed ^^The^ Possession 

tinguish hi.s righi, We are t&°'' 
opinion that on the date of ’J'tt 

Hard. 1920, rigtelS 
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111 possession and the defendants had 
iK> 1 igiit to take forcible possession of his 
tnid.-x. 1 he ])laintitf accordingly would 
)e enliilfd to he restored to possession 
as against the defendants. The learned 
K oiinsel foi- the defendants-respondents 

resort contended that the 
plaintill heing- at host a mere noii-occu- 
paney tenant had no right to be restor¬ 
ed to iiossession in view of the provisions 

the Agra Tenancv 
Act. \\ hen we have lield that this is not 
i'' dispossession by the land- 

loid hnl (>1 a dispossession by tres¬ 
passers section 79 of the Agra Tenancy 
Art does not ap-ply. In anv A'iewoftlie 
matlrr the plaintiff would be entitled to 
a decree foj- comiiensatioii for the croi>s 
loicibly out away by tlie defendants. 

As regards fJie relief for injunction 
Mc arc nf (.piiiK.n that lids should not 
K giaiited in the absolute terms asked 
tor. Jt IS clear that the defendants hold 
a iegistere<l lease from the -emhnlar 
and he may have tlie right to get the 
plaintdV e,crted in the ordinarv Avav 
boni the Juddjn.g* and to put the de- 

emlains in possession. A perpetual in- 
th!n is out of the cpies- 

neeordingly allow this appeal and 
• ting asnie the decree of the learned 
kludge ut tins (’ourt, modify the decree 
o lie learned District Judge by direct- 
iiig that tfie decree for possession and 
Jor m,|uncfion wilf fiold good till such 
time as file j.laiiitiff is ejected in due 
course oMaw, The rest of the decree 

c '***^ Judge will stand f*on- 

n med, J he plaintiff will get his costs 
leie ,inrl fiitlierto from the defendants 

inc nding cost in this Court on the 
liiglier scale. 

.Ippru/ alhfU'cd, 
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SlilN-.VTH CUATTEKJIiK V. KEUAU NATH UAl. 

CALCUTTA HIGH COURT. 

ArpliAL FROM Order Xo. 203 of 

May 8, 11)24. 

Present: Mi*. Justice Pearson and 

Oraliain. 

bRIXATII C^HATTKRJEP axd another 
J l:DG.^rE^T-DEBT(^Rs—A ppellants 

VC vs US 

KEDAK XATH RAI— Decree-Holder 

AND OTHERS—RESPONDENTS. 

Ciril Procedure Code (Act of 1<>0S), s. 1,7 K.rc- 
CMtioR of decree Inquiry into validity of decree. 

tycry order or judgment, hou'ever erroneous, is 
good until disc'harg'ed or declared inoperative. An 
enquiry into the validity of a decree is outside the 
functions of an Executing Court subject to tlio pro¬ 
viso that there is a valid decree in existence whir-li 
can be executed, [p. 255, col. 2.] 

Appeal against an order of the Sul)- 
ordiiiate Judge, Nadia, dated the 8tli of 
May 11)22. 

Babu Tarakeswar Pal Clioudhri, for 
the Api:>ellants^ 

Babus Sa rat Chandra Choudhuri and 
Indn Bliiisan Ray, for the Respondents. 

J_UI^GMENT* -4'his is an appeal 
against an order of tlie Snbordinate. 
Judge of Xatlia, disallowing 
tiled by the judgment-debtors in an t xe- 
eution case under section 47, C’ivil Pro¬ 
cedure C'ode. 

A suit in ejectment had been brought 
against the owners of certain ])ropprties 
represented by one Dharn (’handra 
Ganguli, the common manager appointed 
under section 1)5 of the Bengal Tenancy 
Act. 4die suit was eventually compro¬ 
mised and decreed accordingly on thc llh 
hebruary ll)2i. Upon execution lifu'ug 
taken out, olijection was taken by llu* 
judgment-debtors that the decree could 
not be executed because Chain Chundcr 
Ganguli did not rejiresent tlie estate ou 
Ihc date of decree and also liecan.se the 
leMA-(' o[^ llu- DisU'icI Judge was iw*l 
obtained for the conll.^rolllis^^ 

On behalf of the decree-holders a pie- 
Juninary olijection -was raised in the 
(-ouit below that the application Avas 
net maintainable under section 47, Civil 
Procedure ( ode, in the execution stage 
the contention being that a separate suit 
inightlie for the purpose of ciuestioning 
the validity of the decree, but that the 
Executing Court could not go liehind 
the decree. The learned Subordinate 
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Judge on a consideration of the author¬ 
ities held that the objections could not 
be determined in an execution i>roceed- 
ing, and that only tliose cfuestioiis which 
would render a decree void ab initio, so 
as to affect tJie jurisdiction of the Court, 
could be gone into. He accordingly 

upheld iJie |)reliminar\'objection. 

It has been urged -on behalf of the 
aiipellants that the learned Subordinate 
- udge erred in so deciding, and that if 
theylecree was a nullity, as it is maintain¬ 
ed it was, tlie Executing Court was en¬ 
titled to go behind it and to refuse to exe¬ 
cute it. In support of this view refei- 
ence has been made to the cases of 
Xarendra Bahadur Chand \\ Gopal Bah 
(1). and Jnnyli Lall v Ladda Ram 
Mnrtrarf f2). Those cases are however 
distinguishable from tlie present one 
inasmuch as in both instances the decree 
v/as held to lie a nullity by reason of 

llie fact that one of the judgment-debtors 
Jiad died ami Jiis lepre.senfativt'.s liad not 
l)een lirouglit on the record so as to 
render the decree incapable of execution. 

Jiowt'ver is not the position here. 

1 he point wild her an Exeeuling Court 
can (piestion the validitv of a decree wa.s 
considered in the case Kalipada Sirkar 
x.Hanmohan Dalai (3), and the view 
taken Avas that every order or judgment, 
however erroneous, is good until dis- 
I'harged, or declared inoperative, and 
that the Executing Court cannot inciuire, 
into tlu^ validity, or proprietv of the 
decree. It Avas pointed out by Mooker- 
jee J., that a proceeding to' enforce a 
judgment is collateral to the judgment 
and that tlierefore no enquiry into its 
regularity, or validity can be permitted 
in such a proceeding. At tlie same time 
il may lie conceded that the ])ro])o.silion 
that ail enquiry into tJic validity of J 
decree is outside the functions of au Exe¬ 
cuting Court, IS subject to the proviso 
that there is a valid decree in existence 
AvJuch can be executed. It cannot be 
said in this instance that there Avas not 
a valid decree, or that it was incapable 


(1) 20 Ind. Cas. 506; 17 C. L. J. 63i 
Cd) 50 Ind. Cas. 520; 4 P. L. J. 24b- 
]05(F.IL), 

i.D 55 Ind. Cafi. 85C; 21 C. L. J. 375- 
21 C. W. X. 1104. 


(1910) Pat. 
-14 C. 627! 
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of execution. The common manager 
■was not dead, and the decree was obvious¬ 
ly capable of execution. The only oljjec- 
tions taken were : 

(li That Cdiaru Chandra Ganguly liad 
ceased to be the common manager at the 
date of the compromise decree ^ 

and 

(2) That under the law the common 

ol)tain the permission 
of the District Jiulge to the compromise, 
and that he had failed to do so. 

In our judgment these matters were 

outside the province of the Execution 

Court and tlie learnerl Subordinate Judge 

was right in the view taken by him. and 

in gi\ mg ettect to the i)reliniinarv objec¬ 
tion. * ■ 


Coming to the merits of the case it is 
argued that Charu (/handra Gangulv did 
not represent the esUite at the 'date of 
ueciee. Two orders of the District Judge 
have been placed liefore us. One is 
dated the 3nl May 1919 and contains a 
direction that Charu Chandra Ganguli 
should make over cliarge to one Dwijraj 
one of the estate mnlas, who was to look 
into the former's accounts and himself 
furnish security for Ks. 1,000, within two 
months. Probably what was in prospect 
at that time was that Dwijraj should be 
appointed as common manager in place 
of Charu Chandra Ganguli, but however 
that may be there is nothing in tliat 
order from which it can be said that 
Charu Chandra Ganguli was thereby dis¬ 
charged : it was at most a step’ pre¬ 
paratory to his discharge contemplated 
in the future. There is nothing to 
show even that any action Avas taken 
upon that order by the persons concerned 
and matters therefore remained in that 
position up to the compromise decree on 
the 4th February 1921. So far there is 
nothing to show that Charu Chandra 
ganguli could not represent the defen¬ 
dants on that date as common manager, 
bubsequently, however, on the 14th Sep¬ 
tember 1921, another order was passed 
by the District Judge. He refers to the 
last order of 3rd May 1919, to the fact that 
nothing has been done under it, and that 
Charu Chandi'a Ganguli has never been 
properly discharged though he may have 
ceased to deal with the properties, and 
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he makes a declaration that the common 
management should be deemed to have 
come to an end since the 3rd May 1919, 
and that date is to be treated as the 
dividing line between the lesponsibility 
of Charu Chandra Ganguli on the one 
liand and Dwijraj on the other. It is 
argued that this order, therefore, invali¬ 
dates the decree of the previous Febru¬ 
ary liecause in terms of the order Charu 
C^handra is to be taken as having ceased 
to be common manager in 1919, and, 
therefore, could not properly be said to 
represent the defendants at the time of 
decree. In my opinion this argument 
can not be suiiported, because in a matter 
of tliis kind I think that it has to be 
determined by the pGsition at the time 
of the decree itself, and that that cannot 
for the present purpose he said to be 
affected by the subsequent order of Sep¬ 
tember, which was not directed to the 
matter of tlie decree at all. 

Then it is argued tliat the permission 
of the District Judge was not given to 
the compromise. In point of fact permis¬ 
sion was given, but upon a petition not 
of Charu Chundra but of Dwijraj, dated 
19th January 1921. J'he whole matter 
was before the Court, the learned Judge 
apidied his mind to it, and passed the 
order. The evidence moreover shows, 
and there is no reason to disbelieve it, 
that Srinath Chatterjee, the principal 
malik among the judgment-debtors, him¬ 
self took an active part in effecting the 
compromise. In the circumstances I do 
not think it can be said that the per¬ 
mission which was actually granted is 
now to be treated as invalid because the 
application was made in the name of 
Dwijraj instead of Charu Chandra. 

"The appeal is dismissed with costs. 

Hearing-fee two gold 

Appeal disviissed, 

s. D. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 307 of 1924. 

■ - June 17,1924. 

Present :—^Mr.v Justice Boys. 
Musammat KUMLI —Applicant 
’ ; versus 

EMPEROR THROUGH Mr. GARDINER— 

Opposite Party. 

Cy'bninal Procedui'c- {^ode (Act V of 2808)^ s. /^88 
—Application on behalf' of okild, in whose name 
should be made — "Maintenance," 

''Educational expenses", whether 
"ma'intenance". • ... 

An application, ' linden section 483, Criminal 
Procedure Code, by the mother of a child against 
the father of the child for the “educational 
’expenses" of the child, should be made by her 
in the name of the child as the guardian of the 
child’ and'not in her own name. fp. 2j3, col. 2.1 

The “educ-ational expenses” of a child do not 
come within the term “maintenance", as used 
in section 483, Criminal Procedure Code. [p. 259, 
col. 1.] 

Obiter. —The object of -. ]>roccedings for main¬ 
tenance is to prevent vagrancy, and that object 
is attained by the provision of lodging, food 
and clothing. * A husband is bound to “maintain” 
his wife but he Is not bound to do more than 
supply her with lodging, food and clothing, he. is 
not bound to maintain her “as his wife." Ijx 259, 
cols. 1 & 2.] , 1 . 

Criminal revision against an order of 
the Sessions Judge, Ivamaun, dated the 
12fch of April 1924. 

Mr. Sarhetr Bahadur Johrl, for the 
Oppoi^it^. Party. . : . . 

JUDGMENT. —This is au applica¬ 
tion in revision frpia .an order of the 
Sessions Judge, Ivamaun, upholding an 
order of a First Class Magistrate refusing 
to make an order, under section 488 at 
the instance of a, woman called Musammat 
Kumli for the.payment by one Gardiner 
of Rs. 15 a month .for the eduction of a 
child, whom the woman alleges to be lier 
illegitimate child by Gardiner. 

The narrative of the case i:^ briefly a.s 
follows:—Mnsa?u7?iat Kumli >vas engaged 
by Gardiner, whose wife was dead, to 
look after liis children some time, at the 
cud of 1910 or beginning of 1911. Her 
husband was in Jail,, and was released 
in 1913. in about July, as the woman 
says. , She belongs or belonged to tlie 
Dom caste. She gave birth to a child, 
the dale as alleged by her being Novem¬ 
ber the 15th, ,1913- She ai^parently 
used to. look after Giuxliners children 
during the winter months and, usually 

17 


if not always, return to her home a 
village three miles outside Naiiii Tal, 
during the hot months, when the children 
were at Naini Tal. She left Gardiner's 
service, in 1919, according to her own 
account, but more prpbably in the flrst 
half of 1916, as alleged by Gardiner. 
She at least is certainly wrong about the 
date because she admits that settlement 
was made with her at the end of 1918. 
admittedly also a long while after she 
was turned out. She says she was 
turned out because as Gardiner said 
she was now beginning to have childreji 
and she admits that not long after¬ 
wards she had a four months miscarriage. 
Towards the end of 1918 Gardiner ])aid 
her Rs. 300 in settlement of her claims. 
Four and a half years later she has 
lodged the present application, asking 
for payment of Rs. 15 a month to be made 
by Gardiner to some body she calls the 
“Rector of the school“ for the education 
of the child. She has informed me in 
this Court that she is now a Roman 
Catholic and tJiat tlie “ Rector of the 
school ’ to whom lier application refers 
is the Roman Catholic Bisliop of Luck¬ 
now. Both Gardiner and the woman 
are agreed in asserting, whetlier truly or 
falsely, that the settlement made at the 
end of 1918 by the payment of Rs. 300 did 
notcoiicern the child. Gardiner denie.s 
paternity and, tlierefore, as must follow, 
denies that any settlement was made for 
the child. He denies that he ever Jiad or 
accepted responsibility for it. The womaji 
declares that the settlement did jiot 
include the child but was a payment u. 

1 1 1 ^ I I said he 

would be res].onsible for the future of 

the child. 

The Magistrate disbelieved verv munh 
of the woman’s storv and ir. 

definite finding that "in .such surro uicb 

mgs It 1 .S impossible to say who may oV 
may not have l.ad se.xual intercoms^ 
with Musayiinwt Kumli who is a worn-fn 

of loose character." fa other words 

he found It impos.sible to attrihute 
paternity to Gardiner. He fu 
appears to have attached some weild, 
to the fact that if the woman got Rs. 300 

It IS faii-ly obvious that this must 
have been clone to prevent her mahing' 
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any sort of claim whatever ap^ain for 
maintenance.” Tlie learned Sessions 
Judge held: 

(a) that section 488 does not provide 
for education expenses, 

(b) that the payment of Rs. 3U0 '‘appears 
to have satisfied all Musammat Kumli's 
claims.” 


(c) that the payment of Rs. 300 and the 
letters filed “strongly support hei’allega- 
tion of intimacy with Gardiner.” 

i(f) and that he “ would consider that 
the preponderance of probabilities 
strongly favours Musamvuit Kumli's 
claim that Mr. Gardiner is the fatJier of 
the boy Harry.” 

He has not found definitelv whether 

or not Gardiner is the father of the 
child. 


Both Courts in dismis.sing her claim 
ordered the payment of Rs. ' 300 costs to 
Gaidiner. The woman has applied in 
revision to this Court. 

The learned Acting Chief Justice 

issued notice to Gardiner to sliow 
cause:— 


(1) why the case should not be re¬ 
mitted to the Magistrate to hear accord- 
in to law, 

(2) under what circumstances he 
alleges that any previous payment of gift 
of a house in 1918 was accepted by the 
lady as a composition for her claim 
under section 488. 

The only issues in the case reallv 
were :— 


(1) Has the woman, Musamviat Kumli 
any right to make the application in 
her own name. 

(2) Do “ Educational expenses” (for 
which alone she asks) come ivithin the 
term “maintenance” in section 488 so 
as to permit of an order being made 
for the payment of such expenses? 

(3) Is the child proved to be the 
child of Gardiner? 


As to the first question, it is cleai 
that section 488 contemplates appli¬ 
cations by a wife or a child. In this 
case there is no question of a wife 
Musammat Kumli only alleges herseii 
to be a discarded mistress and the 
application should have been made bv 
the Voman as guardian of tlm child and 
for the child. This would only have 


called for a formal amendment which 
could have been rightly permitted had 
the point been noticed in the Courts 
below, and I have in fact here treated 
the application as if it had been made 
by tlie woman not in her own name 
but as guardian of and for the child. 
This is not a mere technicality, for, 
had the point been noticed the lower 
Courts would not have fallen into the 
error of speaking of the payment of Rs. 300 
by Gardiner as if it was a composition 
of the claims of the cliild and further 
the second portion of the rule issued 
to Gardiner by the learned Acting 
(diief Justice would not, as I think, 
have been issued in its existing form. 
Properly regarded the payment of the 
Rs. 300 could be weighed as evidence of 
an intimacy between Gardiner and the 
woman, Init in no sense could it be re¬ 
garded as a binding composition of the 
claims of the child. It is to be noted, 
however, that neither of the lower Courts 
actually dismissed the application on 
the ground that there had been a final 
composition. The First Court dismissed 
it on the ground that it was impossi¬ 
ble with any certainty to attribute the 
paternity to Gardiner. The learned 
oessions Judge upheld the dismissal but 
on the actual ground that section 488 does 
not provide for ordering payment of edu¬ 
cational expenses. 

\\ itli any claim of the woman, then, in 
her own right we are not concerned. She 
has no claim. I deal with the claim as if 
it had been made by her as guardian of 
the boy for the boy. For the child, if he 
^ in fact an illegitimate child disowned 
by his father ev^ery body must feel sym¬ 
pathy, but w'hatever it may be possible 
to do for him in other ways that sym¬ 
pathy must not be allowed to have the 
smallest influence in determining the 
weight to be attached to the evidence 
produced by the woman who claimed to 
be his mother as against the alleged 
father. And similarly an appreciation 
of the unpleasantness of the position of 
the alleged father in such a case as this 
must be allovv’ed no weight as against 
the child. ° 

case the opposite party happens 
to be an Inspector or retired Inspector 
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of Police, but it is riglit to say at tlie 
outset that that fact has had, so far as 
the record indicates, no Ijearing whatever 
on the facts of this case either before or 
after it came into Court. Tliere is 
nothing before me to show that Gardiner 

Avay abused his ]>osition as 
a Police OfHcer. 

I have gone into the facts with very 
great care. The cliild was unrepresent¬ 
ed here by any Counsel and the burden 
thrown on me was very much heavier in 
consequence. 

I have exmined more than onceeverv 

% 

word of the record and if the issue of 
paternity had to be decided, I should 
have bien compelled to order the matter 
to be re-heard after taking further 
evidence on the ground that evidence 
was produced in the Sessions Court 
which was not fully sifted and that 
certain other i)oints needed further in¬ 
quiry, before the issue of paternity 
could be decided, particularly in refer¬ 
ence to the evidence of 1913 and 1918. 
I will proceed to state m\’' reason for 
not adopting that course. As I have 
said the fact that the application is 
made in the name of the Avomrin is a 
matter of form. The second point, viz.^ 
whether such an application as the 
present can be made for the payment 
of educational expenses requires deeper 
consideration. Section 488 of the Code 
of Criminal Procedure says: “If any... 
person neglects...to maintain his ..legiti¬ 
mate or illegitime child unable to main¬ 
tain itself,...the Magistrate...may, upon 
proof of such neglect.. .order such 
person to make a monthly allowance 
for the maintenance of such...child’’. 
It was on the ground that ‘maintenance’ 
does not include educational expenses 
that the learned Sessions Judge dis¬ 
missed the case. He quoted no authority 
and gave no reasons in support of 
his opinion. 

The object of proceedings for main¬ 
tenance is to prevent vagrancy [com¬ 
pare In ve Shaik Fakrudin (1)] and 
that object is attained by the provi¬ 
sion of lodging, food and clothing. 
A husband is bound to “maintain” his 
wife but he is not bound to do more 

(1) 9 B. 40; S Ind. Dec. (n. fl.) 27. 


than supply her with lodging, food and 
clothing, he is not bound to maintain 
her “as liis wife". See In rc (luhihdas 
Bhdidfts (2). The specilic question of 
schooling fees was vcrv fully con¬ 
sidered incase of Xga Ilia v. Mi Ilia ICi/u 
(3', a case of the Upper Burma Report 
decided on the 5l]i of January 1909. In 
that case an application was made for 
an increase in the amount of the main¬ 
tenance that had already l^een allotted 
on amongst other grounds “that costs 
of schooling fees and clothing will 
be increasing”, as the child grew 
older. Mr. Shaw, J, C., who had- made 
research among English and Indian 
authorities also came to the delinite 
conclusion that maintenance “is not in¬ 
tended to go further than to insure to 
the Avife or children food, clothing and 
lodging". 1 need not detail at greater 
length his reasons, wliich are set forth 
fully in the report for holding that main¬ 
tenance doesnot include education. Fmm 
those reasons I see no reason to differ 
and to that extent uphold the order of 
the Sessions Judge in this case. 

A question that might arise is as to 
wliether I should in any way facilitate, 
if I can do so, the amendment of the 
application so that it might take the 
form of an application for maintenance 
propel. I should at any rate Iiave grave 
doubts as to whether I had anv power 
to allow such a material alteration, but 
of one thing I am quite certain and that 
is that I ought only to allow it if I was 
satisfied that the application as framed 
was framed in error, that what the 
woman really Avanted on behalf of 
the child was maintenance. But there 
are facts in this case AA'hich make it 
perfectly clear beyond the shadow of a 
doubt that the application AA-as framed 
as it Avas deliberately after advice bein^* 
taken and in no Avay at all OAving to 


Ignorance. 


It is only necessaay to refer to the 
fact that on October 10th, 1919, Musam- 
mat Kumli on behalf of herself and the 
child purchased a house in Almora for 


(2) 16 B. 260; 8 Ind. Dec. (s. s.) 658. 

(3) 4 Ind. Oaa. 753; U. B. R. (1007-03) Cr 

. 17; U Or. h. J. 40. ^ ^ 
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the sum of Rs. 150. At first she told 
the Court that she had expended the 
Rs. 300 given her hy Gardiner in settle¬ 
ment of her domestic expenses and said 
nothing about this purchase. Later when 
cross-examined further she said that she 
had purchased this house out of the 
sum of Rs. 300. \\ hen asked to produce 
the sale-deed she said she had none. 
Pressed again on the point she admitted 
that there was a sale-deed, but said 
that it was with her brother. Gardiner 
applied for and obtained a copy of the 
sale-deed. It showed that the purchase 
was made in her name and that of the 
boy “ Harry, son of JogiaShe 
says now in explanation of that that 
she never saw the sale-deed or had 
anything to do with it and tliat 
Gardiner got the name of Jogia entered 
in the sale-deed. She had, however, 
further to admit that one Jogia Mistri 
was endeavouring to get her to become 
his mistress. 

I need not enter noAv into the question 
of whether the settlement which ^vas 
made at that time was a settlement in¬ 
tended to include the claims of the child 
or not. Whether Gardiner at that time 
was admitting, at any rate to the woman 
the paternity of the child and the settle¬ 
ment was made on that basis, or whether 
he was denying it, or whether she was in 
fact then making no claim, one thing 
is certain and that is that she considered 
at that time that all claims of whatever 
sort or on whatever basis were being 
settled at that time, and so did Gardi¬ 
ner. This is clear for two reasons. No 
man would have settled the woman's 
claims and, if claims, true or false, were 
being made as regards the child, would 
have left those open. Similarly, if those 
claims as to the child were being made, 
truly or falsely, and if they were not 

as the woman says, Gar¬ 
diner promised to be responsible for the 
child, it is incredible that the woman 
should liave waited for four and a half 
years to make any claim for the child, 
^rherefore, it is certain that whatever 
claims may have been made in 1918 and 
whether they were admitted or not the 
woman thought that all claims to main- 

tenancQ even on behalf of the child^had 


if he was Gardiner s child, could not be 

• f • .... 

legally so , concluded is immaterial. 
That is what she thought and what her . 
advisers thought and that is why her 
application was deliberately framed by 
her and her advisers to ask for schooling 
expenses only and for those to be paid 
not , to her but to the “ Rector of the 

1 t _ 

school In these circumstances, I. 
should feel wholly unjustified, even if I 
had the power, in suggesting or permit¬ 
ting any amendment. The result is that 
so far as this application asks for Rs. 15 
for schooling fees to be paid to the 
"Rector of the school", it must be 
dismissed. 

The remaining question for consider¬ 
ation is the question of the costs allotted 
to Gardiner. I do • not wish to say any¬ 
thing that majj seem in any way to sug¬ 
gest any opinion of mine on the main 
question which was at issue and which, 

e a^lr^^^Ld\ s^ixd, I am of opinion, 
could not be satisfactorily determined 
without further enquiry. But in decid¬ 
ing the question of costs I have to con-. 
sider the responsibility of each of the 
parties in connection with these proceed¬ 
ings and also the question Avhetlier the. 
parties have put their cases frankly be¬ 
fore the Court. For the reasons, I have 
already given, it is undesirable to enter 
into particulars of some of the matters 
oh which evidence was given. But as re- , 
gards Mr. Gardiner'vS want of frankness 
I may instance the incident of the pho¬ 
tographs. When he was shown two 
photographs, he denied having taken . 
them, with the residt that a Commis¬ 
sion had to be executed to the Magis¬ 
trate at Saliaranpur to ascertain whether 
or not the photographs had been taken 
in the compound of the bungalow, at that 
time occupied by Gardiner in Saharan- 
pur. It was proved that the building 
appearing in the photograph was an 
out-house in that compound. 

On the other hand I am satisfied 
that there was at least one most dis¬ 
creditable incident in the case of the 
applicant. The Sessions Judge, before 
whom the photographs were fii’st pro-„ 
duced, asked the child whether he knew 

anything about them. The', child is 
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been settled. That the child's, claims, 
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now lUJ years of a^o. He was l)orn, if 
we are to Lelieve the woman, on Nov¬ 
ember 15th, 1913. The woman said, in 
November 1923, that the photographswere 
taken eight years previously ; in other 
words in the cold weather of 1915. I have 
no doubt that the learned Sessions 
Jxtdge xvould not have asked the child 
any question about tlie photographs had 
he realised, as it is easy for me to do 
with the whole record before me, that 
the child was at that time two years of 
age. The child in reply said “ Kumli is 
my mother. I know the Sahib (Mr. 
Gardiner). He is my father. I remem¬ 
ber this picture (Exhibit X). My father 
here took it. I do not remember the 
, name of the dog. This Exhibit Y is a 
.photo of. me,. Dorothy (one of the child- 
x.ren of Mr. Gardiner) and my mothei*. I 
cannot make out the fourth person. Aly 
father here took the photuifraph. What 
I have round my neck is the Miss 
Sahib’s chaddar, no my mother's. The 
others were wearing boy's clothes, my 
mother too”. The photograph (lixhibit 
X) referred to was one of a group in 
which this woman, Musammat Kumli, 
Gradiner’s two little girls and his little 
boy Eric had been di'essed up for fun. 
Tlie boy in the photograph (Exhibit X) 
was, as this woman admits, not the child 
before the Court but Gardiner’s boy 
Eric. Nothing is more plain than that 
an endeavour had been made to coach 
this poor child to pretend that he knew 
all about and remembered the photo¬ 
graphs. It was impossible that lie should 
do so, as he could only have been two 
years old, on the woman’s own saying. 
But this fact was overlooked with the 
result that the. poor child made a hope¬ 
less mess of his statement. Comment on 
this incident is superfluous. Anything 
more disgraceful is diflFicult to imagine. 

Taking into consideration such facts 
as these both sides of the case I alter the 
order for posts from one forthe payment of 
R.S. 300 to thepayment of Rs. 150,'the saifl 
Rs. 150 to include the Doctor’s fee, which 
Jiad to be paid owing to another false 
.statement made,.by this woman .as to 
Gardiner having a .bp-th-mark similiar to 

tbat^f thejcbiUh With this mpdificatiou 


of the order as to costs I dismiss Iho 
application. 

s- D- Application dis nissed^ 


CALCUTTA HIGH COURT 

Criminal Appeals Casks Nos. 11 


AND 92 OF ]924. 

March 27, 1924. 

Prese/iL-—Justice Sir Ewart Greaves, Kt., 

and Mr. Justice Duval. 

In Appeal No. 41 of 1924. 
MAZHER AHMED— Accused—- 

Appell.\nt 

t’ej'siis 


EA1PERC)R- Ri->?pondrnt. 

In Appeal No. 92 of 1924. 
IMDAD.i MIA —A('('usej) "-Appellant 




FlMPh'ROR ON THE ('0.>IPLAINT OF 

MAKHCI^ Aid ' Hkspo.xdent. 

Penal C’o./e {Act XLV of Forgery 

Write)’of fonjed receipt. 

Tho writer of a forced reoeipt oaimot he con¬ 
victed of nil offence under .section -107 in tlie ab- 
senee of evidence that he was jireseut at the e.xe- 
cution of the receipt or that lie helped anv iierson 
to use it. I'p. 262, col. 1.) 

h'rnpressv. Riasat Ali, 7 C. ^52, -1 vShome L K 
155; 8 C. L. H. 57‘J; 3 Ind. Dec. (s. s.) 776, relied 
upon. 


Bahus Chundei'Sekhor Sen in Appeal 
No. 41 and Babu Hemendra Nath lJutta, 
in Appeal No. 92, for the -Appellants. 

Babu Khxindkar, for tlie (h'own. 

JUDGMENT* —This is an appeal 
by two persons, Mazher Ahmed and 
Imdad Mia. They Avere both tried 
before a Jiuy for an otfence under sec¬ 
tion 467 of the Indian Penal Code. Tlie 
Jury unanimously found them guilty 
and the Judge agreeing with the ver¬ 
dict of the Jury sentenced them to 
undergo rigorous imprisonment for u 
period of six months. The facts are 
shortly as follows. One Ali Mia brought 
a rent suit against one Makbul Ali on 
the 21st of May 1920 and Ali Mia ob¬ 
tained an ex parte decree in that rent 
suit. He realized tlie decretal anmunt 
by attachment on the 4th of July 1920. 
Makbul Ali applied to set aside the 
ex. parte decree. Thiti was done. d’Jie 
suit was re-heard and was dismissed on 
the 13th of May 1921. ^ Gp, the . 23ra o| 
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March 1922 Makbul Ali a])plied for a 
refund of the amount of the ex parte 
decree which had been realized >> 3 ’exe¬ 
cution. Ali ^lia put in a petitic'U ob- 
jectiu" to the a]‘plication on the 10 th 
of June 1922. He alleged that tlie 
mone\’ had in fact l)een re-paid hy him 
to Makl)t\l Ali and in support of his 
contention he filed with his i>etition 
what t-nirported to be a receifit for the 
money. The receipt was found to be a 
for,£;eiy and lienee these proceedin.srs. 

The accused Mazlier Ahmed was the 
writer of the receipt and Imdad signed 
Makbul s name on tlie receipt. Tliere 
is no doubt that the receipt was never 
signed Makbul and we are satisfied 
that Imdad did not affix Makbul’s 
name to the receipt at Makbul's request 
Clearl.v, he was rightly convicted and 

we dismiss the appeal so far as Imdad 
IS concerned. 


show that he 
signed. He 
receipt at the 
is cleaii.v un 


So far as Mazher Ahmed is concerned, 
upon the evidence, he wrote the body 
of the receipt but not the date and 
there is no evidence to 
knew that it had been 
stated that he wrote the 

request of Alakbul. This _ .. 

true. But Me do not think that upor 

the materials a conviction under sectior 
467 can folloM' so far as he is concern 
ed. As M’c have already stated therf 
is no proof that he M'as iiresent Mhen 
the receipt M’as in fact executed or that 
he helped any person to use it. He 
might have been charged under tlie 
provisions of section 467 read with 
section 109. But this M’as not the 
charge that he had to meet and having 
legard to the decision in the case le- 
ported as Kjnpress v. Riasat Ali fl) M*e 
think that he cannot be convicted of an 
offence under section 467 in the absence 
of evidence that lie M'as present at the 
execution of the receipt or that he 
helped any person to use it. 

In the circumstances, the appeal 
succeeds so far as Mazher Ahmed is 
concerned and M'e set aside the convic¬ 
tion and sentence passed upon him. The 
bail bond is cancelled. 


» T i rT' bhome L. R. 153; 8 C. L R 57* 

3la4.I>^. (N. e.)770. ts, . 01 . 
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MADRAS HIGH COURT. 

Cktmin.al Revision’ Case No. 755 of 

1923. 

(Criminal Revision Petition No, 610 

OF 1923). 

Alarch 25, 1921. 

Present: —Air. Justice Venkatasubba Rao. 

ANNAVI AND others—Accused— 

Petitioners 

ve rsii s 

EMPEROR —Rfspondent. 

Penal Code (Act XLV 0 /I 86 O), s. 114 — Interpreta¬ 
tion-Charge—Xo proof of acts previous to com¬ 
mission of offence—Abetment — Prejudice to 
accused. 

Section 114, Penal Code, deals with a person, 
who would be guilty of abetment independent 
of any act done at the time of the offence, that 
is to say, a person whose abetment is complete apart 
from his presence. The section defines the liability 
of such a person if lie happens to be present when 
the offence is committed, [p. 2G3, col. 1.1 

Fiam Hunjan Roy v. Empeior, 27 Ind. Cas. 551; 
42 C. 422 at p. 42G; 19 C. W. N. 28; 10 Cr. L. J. 
170, followed. 

A charge against an accused ran thus:—" You... 

.abetted hy being present, in the commission 

of the offence of mischief.and thereby cem- 

mitted an offence under sections 114 and 430, Indian 
Penal Code.” No acts were alleged on the part of 
the accused which related to a point of time previous 
to the commission of the offence. At the trial the 
case souglit to be made out against him was that he 
was at the place where the offence was committed 
and instigated the other accused to commit the 
offence at the time they committed it. On revision 
against tlie conviction : 

Held, that the accused must be held to have been 
misled by the nature of the charge and that the 
error had occasioned a failure of justice. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise tlie 
judgment of the Court of the Sub- 
Divisional, First Class, Magistrate, Nama- 
kal.^in Criminal Appeal No. 54 of 1923, 
preferred against the judgment of the 
Court of the Stationary Second Class 
Alagistrate, Namakal, in C. C. No. 2C0 
of 1923. 

Messrs. V. L. Ethiraj and P. Ravta- 
naihan, for the Petitioners. 

The Public Prosecutor,"for the CroM'n. 

ORDER. —The charge framed against 
the fourth accused runs thus :— 

“That^ you.abetted, by being 

present, in the commission of the offence 

of mischief,..,.and thereby 






INDIAN CASES. 


263 


Vol. 821 


JAMUNA SINGH I’. EMPEROR. 

committed an offence punishable under 
sections 430 and 114, Indian Penal Code. 

Section 114 of the Indian Penal Code 
implies that the abetment had been 
completed before the actual offence was 
committed. It reads thus:— 

“ Whenever any person who, if absent, 
would be liable to be punished as an 
abettor, is present when the act or offence 
for which he would be punishable in 
consequence of the abetment is com¬ 
mitted, he shall be deemed to have com¬ 
mitted such act or offence." 

What is it that the section contem¬ 
plates? It is dealing with a person wlio 
’would be guilty of abetment independent 
of any act done at the time of the offence, 
that is to say, a person whose abetment 
is complete apart from his presence. 
The section defines the liability of such 
a person if he happens to be present 
when the offence is committed. 

No acts are alleged on the part of the 
fourth accused which relate to a point of 
time previous to.the commission of the 
offence. The case sought to be made 
out against him is that he was at the 
place where the offence was committed 
and instigated the other accused to com¬ 
mit the offence at the time tliey committ¬ 
ed it. In the words of Sir Lawrence 
Jenkins, C J.. in Rfnn Ranjaa Roy v. 
Emperor (\): *‘The only abetment charged 
necessarily rerpiired the presence of (Mie 
fourth af'fmsed) while to cornv^ within 
section 114 the abetment must be com¬ 
plete apart from the presence of the 
abettor." 

The next question is, has the fourtli 
accused been misled by this error in the 
charge and has it occasioned a failure 
of justice? It seems to me that the 
fourth accused did not have notice of the 
matter with which he was charged. 
When prosecution witnesses did not 
allege that he committed any act pre¬ 
vious to tlie commission of the offence 
he wonbl be iustified in believing that 
no evidence of his guilt wis being givjn 
and it is extremely diffi’ ilt to say that 
he has not been misled and that there 
has not been a cause luent failure of 
justice. 

fl) a? IirJ. Ci3. 55i; 42 G. fii at p. 12G; 19 G. 
W. N. 28; 10 Or. U J. 170. 


On the whole I think it is safe to set 
aside his conviction and the sentence 
and I, therefore, do so and direct that 
lie shall be re-tried on a charge pro])erly 
framed. Tlie fine, if it has been collected, 
shall be refunded. 

As regards the rest of the accused, 
the sentence is reduced to the term of 
imprisonment already undergone. In 
regard to the sentence of line, I reduce 
it to Rs. 20 ill the case of each of the 
accused. And the excess fine, if collect¬ 
ed, will be refunded. In default, eacli 
shall undergo rigorous imprisonment for 
a period of two weeks. 

The order directing iiayinent of com¬ 
pensation to P. W. No. 1 will stand. 

V. N. V. Coiivictiou set aside. 

and re^lrial ordered. 


PATNA HIGH COURT. 

Criminal Revision No. 93 of 1924. 

March 11, 1924. 

Present : ~J notice Sir John Buckriill, 
Kt., and Mr. Justice xVdami. 

JAMUNA SINGH AND others— 
Accused —Petitioners 

7^S U S 

EMPEROR—Opposite Party. 

Criminal Procedure Code i.lcf T of JS9S), s. 2')7 
- Deieneexvitnefts unable to attend on accoxint of 
illnea.i- Examination on commi.tsian- Procedure. 

Quo of tlie two persons stated by the prosecution 
to be the rinff-leaders of an alYray wliicli was t!io 
subject of the trial jileaded alibi and ask'd 
permission- to call a certain witness to prove it. 
This witness wrote to the Court statin/? his 
inability to attend on account of ill-health and 
sent medical certilicate to that elTect. On the 
date of the hearing the accused applied to the 
Court for the issue of a Commission to examine 
this witness at his liouse. The Magistrate was of 
opinion that the case being important, the 
witness should be examined in Court and as it 
was not known when the witness would be well 
enough to attend the Court, he dismissed thi 
application : 

Held, (1) that some effort should have been made 
to ascertain as to whether it would, within a 
reasonable time, be pos.sible for the witnes-s to 
come to Court and if not then to take the evidenc^ 
on Commission ; [p. 205, coh 1.] 





^2, that the ilagistrate, therefore. shouUl now 
take tliis ovideuce. ff possible, nud re-considor in 
the light of fhis i/videncc the ense of all iIk* accused 
before him. Ip. 20.*), col. 2.] 

Criminal revision from a decision of 
the Odieiating Sessions Judge, Saran, 
dated the 28th January 1924, affirming 
that of the Deputy Magistrate, Chapra, 
dated the 17th December 1923. 

Messrs. AT. B. Dutt and B. P. Sinhn, for 
the A])pellants. 

The Assistant Government Advoeate, 
for the Opposite Party. 

JUDGMENT. 

Bucknill, J.— This u-as an applica¬ 
tion in criminal revisional jurisdiction 
made by ten persons who were orisinally 
all convicted on the Nth December 
last by a Magistrate of the First Class 
at Chapra of vax’ious offences and sen¬ 
tenced to various terms of imprisonment 
in connection with an assault upon a 
man of the name of Raghimath Singh. 
This Raghunath Singh M’as tl\e com¬ 
plainant in the case. From the decision 
of the Magistrate an appeal was preferr¬ 
ed tothe Sessions Judge of Saran but was 
dismissed on the 28th January last. 
It is unnecessary, and under the circum¬ 
stances would perhaps be undesirable, 
that I should dilate upon the facts which 
led up to this accusation being made 
against the present applicants. The 
matter has now come before this Court 
on a very simple point in revisional 
jurisdiction. 

The position during the trial was that 
one of the two persons who were stated 
in the story f<u- the prosecution to be 
the ring-leaders of the affair was the 
second applicant whos^ name is Nageswar 
Prasad. This man who is said to 
be a petty landholder of some little 
importance in his neighbourhood asked 
permission to call a certain witness 
on his behalf in cider to show that he 
(the applicant) was, at the time when 
the offence was alleged to have been 
committed, not present there at but 
was actually in Calcutta. This indivi¬ 
dual whose, testimony it was thus sou^-ht 
to be obtained was Mr. R. H. M. Rustomii 
of 2.0 Bally gun je Circular Road, Cal- 
cutta, and it is admitted that he is a 
inercantile S^ntleman of some position 


and importance. Now it is quite true 
tfiat, apparently, in the written stgite- 
nient which this applicant filed in tiie 
first instance, he did not therein state 
that he proposed to urge in his defence 
a plea that he was not present at the 
assault; but he did mention this gentle¬ 
man in his list of witnesses and it 
seems clear from the explanation which 
is now given by the Deputy Magistrate 
that this gentleman Mr. Rustomji could 
not attend the Court. On the 27th 
November, which was, I gather, the 
first day upon which the defence opened 
its side of the case, it is clear that 
this applicant put in a petition asking 
that this Mr. Rustomji might be examin¬ 
ed on C^ommission; on the ground that 
he was ill. Now the Deputy Magistrate 
states:— 

‘Tt is true that a petition was filed 
on the 2/th November 1923 to examine 
the alibi witness, Mr. R. H. M. Rustomji 
of Calcutta, of one of, the accused persons, 
namel 3 % Nageswar Prasad on Commission, 
but as the case was important I thought 

his attendance in (^ourt absolutely neces¬ 
sary”. 

“The certificate about his illness did 
not suggest by which date he could 
undertake the journey of coming over to 
Chapra and the accused did not insist for 
another date to produce him. I had, 
therefore, no other alternative but to re¬ 
ject the application for his examination 
by Commission”. 

I think that perhaps the Deputy Magis¬ 
trate took an incorrect view of his power¬ 
lessness. The letter which was couched 
m very courteous language written by 
Mr. Rustomji to the Deputy Magistrate 
was of such a character and was accompa¬ 
nied by a medical certificate' of such a 
character that I should Kave thought it 
spoke for itself. It says that he regretted 
that he was unable owing to ill-health to 
undertake a railway journey and, there¬ 
fore, could not attend the Court and the 
medical certificate stated that he was 
suffering from a \yeak heart and a pain¬ 
ful internal malady, tinder these cir¬ 
cumstances and as the Deputy Magistrate 
thought that this gentleman was a 
very important witness, I think that the 
proper course would Jf^ve been that some 

.' ' . ) I • » 
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effort should have been made to ascertain 
(either by telegram or by coirespondence 
and either undertaken on behalf of the 
Court or undertaken by the applicant 
himself) as to whether if would, within 
a reasonable time, he possible for this, 
invalid gentleman to come to Chapra and 
if not, then, reluctantly, to come to the 
conclusion that it Avas iiecessarA’- that his 
evidence should be taken on Commission 
owing to his inability to be present at the 
place where the case was being decided. 
But all that the Deputy Magistrate did 
at that time, so far as I can gather, was 
simply to note in the order sheet—“Re¬ 
jected. Filed”. He gives no reason 
there for such rejection and he certainly 
does not indicate that he contemplated 
either giving the applicant another 
chance of ascertaining when and if, this 
gentleman could attend or of assisting 
further through the Court the applicant 
to ascertain those facts as to the possii)i- 
lity of attendance and as to the necessity 
of * taking the evidence on Commission. 
I am bound to say that as the matter 
stands 1 should have felt that the appli¬ 
cant might consider liimself somewhat 
hardly treated. 'J'here does occur, how¬ 
ever, a circumstance Avhich may be ex¬ 
plicable but which does not seem to have 
been explained by the learned Counsel 
who appears for the applicant. It does 
not seem that any question about this 
Avitness Avas referred to at the trial, 
because the Deputy Magistrate does not 
refer to it himself in his decision. That 
may perhaps be, because, lie having re¬ 
jected the petition, there Avas nothing 
more for him to say, but Avliat does seem 
noticeable and inclines one perhaps to 
consider that there may be something in 
what the learned Assistant (ioA'ernment 
Advocate sugge.sts, namely, that the 
evidence of this gentleman Avoukl not be 
of much value, is that in the ground of 
appeal to the Se.ssions Judge this point 
does not seem to have been included and 
that the Sessions Judge himself does 
notin his judgment mention it at all. 
It is, liOAVcver, put in the forefront of the 
application in revisional jurisdiction 
made to tliis Court. 1 am bound to say 
that on general principles I tliink that 
this man Avas entitled under the tcircum- 

' ■■ i 


stances to have the evidence of this gentle¬ 
man taken. hether it vould have been 
of any value to him it is impossible to 

conjecture but 
that he thought it was and that the 

Deputy Magistrate himself thought that 
Ml. Kustomji AA'as an important Avitness 
appears to be quite clearly the case. 
I he question as to how far the evidence 
of this Ml. Ru.stomji might have affect¬ 
ed others ot (he applicants other than 
the applicant himself is one which 
perhaps needs at a later stage verv 
careful consideration. It is quite ob- 
Mous that, if the prosecution storv 
which puts as the leader of an affray or 
Oi an assault an individual whose pre¬ 
sence at the scene of the alleged ocenr- 
lence is conclusively disproved it can 
not but throw serious grounds of su.s- 
picion upon the whole of the prosecu- 
tion .story; and I should not be prepared 
dehnitely to .say that in the event of this 
witness being able clearly to show that 
this Nageswar Prasad, the applicant 
was not present at all at the scene of 
what took place, but wa.s in Calcutta at 
that time; tliat such evidence would not 
militate very seriously against the whole 

truth of the conqilaiiiant's storv Under 
these circumstances I tJiink ‘ that the 
proper course will be to set aside the 
decision of the Sessions Judge of the 
J7th January last and to set aside the 
judgment of the Magistrate of Chapra 
of the 1/ th December last and to order 
faistl}-, that the evidence of this Mr R h’ 
M. Kustomji shall, if possible, be' taken 
on behalt of the accused Nageswar Prasad 
bingJi. I do not pretend to be able to 
foresee in what way tins evidence chn be 
taken. it may be that this gentleman 
IS noiv 111 a position in which lie can 

and will come, from Calcutta in order to 

give his testimony; on the other hand he 
may be still in such a state of health 
tliat a Commission will have to be i.ssned 
to take his evidence in the case at his 
own home. Secondly, (hat the Magistrate 
shall, after, if possilile, having^ taken 
this evidence, re-coiisider in the light of 
that evidence (if it throws any light at 
all upon the matter) the case of all those 

accused who ft^ere before-him. If he is 
unable for any reason to take or obtain 
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the evidence of this Mr. Rustomji I 
think that it is necessary that his 
report to that effect and \he reason 
for his failure should be submitted to his 
Court. 

Adami, J. -I agree. 

K. s. i>. Cose remanded. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 483 ov 1923. 

August 3, 1923. 

Preseyit Mr. Justice Newbould, 

Mr. Justice C. C. Ghose and Mr. Justice 

Cuming. 

NRIPENDRA BHUSAN RAY— 
Accused—Petitioner 
rersus 

GOBINDA BANDHU MAJUMDAR— 

Opposite Party. 

Criminal Procedure Code V of 1808), is. 

— Revision—High Court, power o f,io gnash peud 
ing proceeding, exercise of—Penal Code {Act XL^ 
of I8()0),s. 15I,--Owner of land failing to give in 
formation of riot—Ingredients of offence. 

The High Court has po^Yer to qiiash a orimina! 

proceeding in its early stages before anv evidence 

has been recorded, but this is a power whirl 
will be only exercised in exceptional cases, [p. 271 
col. 1.] 

Per (htmiac/.-The High Court has the power 
of interfering with criminal cases whilst the\ 
arc still pending before the suV>oidinate Courts 
but the cxer-cise of this power is sometinuf 
fraught with considerable danger to the due ad 
ministration of criminal justice. If partier- 
are to be allowed to come up at everv and anv 
stage of a criminal prosecution to challenge the 
order of the MagistnUe, a very powerful weapor 
18 at once placed in the hand of the well-to-dc 
to defeat the ends of justice and to protract in¬ 
definitely a criminal trial, [p. 270, col. 2; p. 271 

OOl • ^ 

It is for the Magistrate before whom the cast 
IS pending to detennine whether the facts proved 
or the facts alleged do or do not constitute a 
criminal offence. The accused party has then his 
remedy by way of appeal or revision, \vhen the 
case has been finally decided, [p. 271, col. 1.1 

Per C. C. Ghose, J .—The ingredients necessar\ 
for a prosecution under section 154 of the Penal 
Cede are the following : — 

(a) Unlawful assembly or riot. 

(b) Accused is the owner or occupier cf the 

land claims to have an interest ip the 


fcl Either the accused or his agent or manage^* 
knew that the offence was being or had been 
committed or had reason to believe that it was 
likely to he committed. 

[d) \\ ith such knowledge that the offence was 
being oi- had been committed, or having reason 
to believe that it was likely to be committed 
the accused did not give notice to the nearest 
Police Station. 

(e) The accused having reason to believe that 
the offence was about to be committed, did not 
use all lawful means in his power to prevent 
the offence or in the event of its taking place, 
did not use all lawful means in his power to 
disperse or suppress the riot or unlau^ful assembly, 
[p. 269. cols. 1 & 2.] 

It is not necessary, however, in order to render 
the owner of land on which a riot lakes place 
criminally liable that he should be aware of the 
likelihood of such an occurrence and it is enough 
that his factor or agent should have taken an 
active part in the riot to warrant the conviction 
of the owner under section 154, Penal Code, 
[p. 270, col. 1.] 

The yeiy greatest caution is required before 
proceedings are started against a person under 
section 154 of the Penal Code. [p. 270, cols. 1 & 2.} 

It is the bounden duty of tJie High Court to 
interfere with a proceeding pending in a subordi¬ 
nate Court when it is brought to its notice that 
a person has been subjected, or is about to be 
subjected, to the harassment of an illegal pro¬ 
secution. [p. 270, col. 2.] 

C'ase-law discussed. 

Criminal revision against an order 
of the District Magistrate, Jessore, 
dated the 21st April 1923. 

Bahus Dasarathi Sanyal, Manmatha 
Nath Mukherjee and Nakiileswar Mukher- 
jee, for the Petitioner. 

Mr. Orr, for tl e Crown. 

JUDGMENT. 

Ghose, J. —The facts connected with 
this Rule are as follows:—The petitioner, 
Nripendra Bhusan Ray, is a non-resident 
zeynindar of Narail in the district of 
Jessore. It is stated that he resides at 
Madliupur in the Sonthal Parganas and 
that all the affairs of his zeyyiindaid, 
which lies in several districts, are manag¬ 
ed hy one Bepin Behari Dutt, who is his 
manager and wlio resides at his sudder 
cutchei'y in Narail. There is a hat^ at 
a place called Simakhali, 17 or 18 miles 
distant from Narail, which is owned by 
the petitioner and others. This hat is 
let out to various persons under leases 
for a term. In 1327 B. S. the hat in 
question was leased out to one Ibrahim 
Sikdar for a period of three years at an 
annual rental of Rs, 575 and during the 
pendency of this lease a rival hat was 
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Started in or about January 1922, at a 
place called Kliolabari, which is within 
a mile of Siinakhali. On the 17th Sep¬ 
tember, 1922, a riot occurred at Khola- 
bari. Certain persons, namely, Forman, 
Izatulla, Wares Sikdar, Basiruddin and 
Khodai Mulla, were convicted of rioting 
at Kholabari by the Additional Sessions 
Judge of Jessore on tlie 8th February 
1923. Thereafter a case was started under 
sections 150 and 157, Indian Penal Code, 
against one Hemant Kumar Banerjee, 
who was the petitioners’ former local 
agent at Narail, and some otlier persons 
on the ground tliat they collected and 
engaged various persons to commit the 
aforesaid riot at Kholabari. It has been 
stated before us that the said case ended 
in an acquittal of the accused tlierein. 
On the 12th March, 1923, an ajiplication 
was made before tlie Sub-Divisional 
Officer, Sadar, for drawing up proceed¬ 
ings against the petitioner under sec¬ 
tion 155, Indian I'enal Code, and against 
the said Bepin Behari Dutt under sec¬ 
tions 150 and 150, Indian Penal (^ode. 
The Sub-Divisional Officer held that he 
could not entertain the application. 
Thereafter the Inspector of Police of the 
Magura Sub-Division filed a formal com¬ 
plaint before the District Magistrate of 
Jessore, charging the petitioner and the 
said Bepin Behari Dutt with having 
committed offences punishable under 
sections 155 and 156, Indian Penal Code, 
respectively. In his complaint before 
the District Magistrate tlie Ins[)ector 
of Police stated that the ijaradar of 
the Simakhali /mt began to oppress the 
traders and dealen^t Simakhali hat by 
realising enhance/ rents and excessive 
tolas^ and by exercising {»tlier acts of 
highhandedness over them. It was fur¬ 
ther stated by the Inspector of Police 
that on accjDunt of the oppressions of the 
ijaradar of Himakhali hat, a rival hat 
had been started at Kholabari and that 
})Oth tlie /iut^'began to sit on the same 
days, ri?., on Sundaj’s and Wednesdays, 
and that the result was that the old hat 
at Sim ikhali lost its importance and the 
new hat at Kliolabari tlourished. He 
further stated that owing to the rivalry 
of the two hatH breaches of the peace 
were apprehended and proceedings 


under sections 107 and 144, Criminal Pro¬ 
cedure Code, were instituUd In ni tin e to 
time m the Court of the 8uh Livifi, i.i,l 

Oflicer of iVIaftura. IJe then reftiud 

to the not which took place (.11 ti e 17th 

of September 11)22, and to the convic¬ 
tion of some of the rioters l)y the Addi¬ 
tional Sessions Judge of Jessore in Peh- 
ruap-1923. He went on to refer to the case 
against the local agent, PJemant Kumar 
P^anerjee, and stated that in the course of 
the investigation of the case against 
Hemant Kumar Paiierjee, IG letters' were 
produced by Bepin Behari Dutt tJie 
mauager of the petitioner, before’ one 
Ajit Mohan ('howdhury, In.'pector of 
Police. It was alleged that from the 
letters and from other evidence it would 
appear that the said Bepin Reliari Dutt 
was guilty of an otTeiice iniiiishal.le under 
section 15(i, Indian Penal Code and tint 
the petitioner was liable for an offence 
under section 155, Indian Penal Code. 
Tlie petition of tJie Inspector of Police 
contained also the following para- 
graphs:— 

“ThatBie said riot at Kholabari hat 
on the 1/lh September, 1922, was com¬ 
mitted for the benefit of the above named 
Babu Nripendra Bhusan Bav, zcn/hi- 
dar, wlio was interested in the siiliject- 
mattei of the* dispute v hich gave ri^e to 
the riot and the accused, Pabu Beiun 
Behan Dutt, manager, had reason to 
lieheve that such riot was likelv to be 
committed and did not use all lauful 
means in his ] over to prevent such riot 
or unlawful asscmlily from taking j>Iace 
and that the said Babu Bepin Behari 
Dutt hastheieby committed an offence 
under section 156, Indian Penal Code. 

“ lhat it will further appear from the 
letters above mentioned lhat Bahu Benin 
Behari Dutt connived at the engagement 
of persons to become members of the 
unlawful assemblv. 


.1 'T-lf o**'® Kholabari on 

the Dth September 1922, was committed 

Torihe benefit of Babu Nripendra Bhusan 

Ray, owner of the Simakhali hat and 

the said Balm Nripendra BJiusan Rav 

was interested in the subject-matter of 

the dispute which gave rise to the riot 
ami his agent or manager having reason 
to believe that the riot was likely to be 
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committed, or that the ualav.ful assem¬ 
bly, by which such riot was committed, 
Avas likely to be held, did not use all law' 
ful means in his poAA'er to prevent such 
riot or unlawful assembly and that the 
said Babu Nripendra Bhusan Ray has 
thereby committed an offence under sec¬ 
tion 155, Indian Penal Code." 

The Inspector of Police, Govinda 
Bandhu Majumdar, was examined on 
oath by the learned District Magistrate. 
The Inspector of Police stated, among 
others, the folloAving matters : — 

Q. Did accused Xo. 2 know or Jiavo 
reason to belive that an unlawful assem¬ 
bly Avas being held or Avould be held at 
Bimakhali ? 

.1. So far as I enquired, I could not 

find that there A\’as such knoA\*ledge on the 
part of accused Xo. 2. 

Q. Where Avas accused Xo. 2 at the 
time of the imlaAA'ful assembly ? 

A. At Xarail, about 15 oV IG miles, 
I think, from Simakhali. 

Q. Who Avas the agent of the zemin¬ 
dar on the spot at the time of the un¬ 
lawful assembly at Simakhali ? 


believe that an imla'wfu! assembly such as 
Avas actually held at Simakhali on 17th 
September 1922, would be so held ? 

-1. In the cotirse of investigation of 
case Xo. 3 of October 1922, I seized 
some letters Avhicli accused Xo. 2 pro¬ 
duced to me ; in one of them I find that 
the accused X^o. 2 enjoined or entreated 
his agent, Hemant Banerjee, to cause 
demolition of the neAV hat. 

Q. What Avas the date of that parti¬ 
cular letter? 

.1. (Refers to papers) 23rd Sava?), 
1329 (8th August 1922). 

Q. What is th^ language of the letter? 

.1. Shattwen- bad hata jahate dhansa 
hoy tahar byebasfa kariba, 

Q. HoAvdoyou knoAv that the accused 
AA'i’ote that letter ? 

-1. Fi'om signature. 

Q. To Avhom is the letter addressed? 

A. To Superintendent Rakra Mokain 
Simakhali. 

Q. Is it quite clear that that letter 
refers to the Kholabari hat? 

A. Yes. 


A. At the time of the unlaAvful assem¬ 
bly at Simakhali Avhich led to the riot 
at Kholabari, the zemindar s local agent, 
i. e. Hemant Kumar Banerjee, Avas not 
there, but his dependant, Surendra Nath 
Bhattacharjee, AA*as there. 

Q. At the time of imlaAA'ful assemblv 
leading to the riot, Avhere AA*as Babii 
Hemant Kumar Banerjee i. e., on the 
17th September,1922 ? 

* 1 . He Avas at Bunaganti Cutchery, 12 

miles from Sin-^akhali, on 17th Septem¬ 
ber,1,922 afternoon. 

Q. Did the unlawful assembly take 
place in the afternoon. 

A. Yes. * 

Q. Then so far you knoAv, there AA-as 
no ageht-or manager of the zemindar 
present at Simakhali just before or at the 
time yyhen the ualaAA'ful assembly assem¬ 
bled o’nTTth.Septem^ber 1922. 

A. No; none.’'" 

Q. Do you complain of any other un- 
IhAAfful assembly besides tfiat of. i7th S‘=^d- 
tember 19?2. ‘ 

*1. No, no other. 

Q. , Did you find from any reliable evi¬ 
dence ^at acc.vis^d yo. ^‘h^d i:eason to 


The learned District Magistrate by his 
order dated the 21st April, 1923, held 
that sections 155 and 156, Indian Penal 
Code, AA'ere not applicable to this case, 
but that a case under section 154, Indian 
Penal Code, against the petitioner Nri¬ 
pendra Bhusan Ray had been made out. 
The folloAA'ingis the text of the order 
made by the learned District Magis¬ 
trate,—“ In my opinion sections 155 and 
156, Indian Penal Code, are not applicable 
in this case; for (i) neither of the 
accused is OAvner or occupier of the land 
of Kholabari /lat, respecting which the 
I’iot took place ; (ii) neither accused 

claims any interest in the land of the 

Kholabari hat; (Hid neither accused 
claims any interest in the I^ohlabari hat, 
i. c., the subject-matter of the dispute 
Avhich gave rise to the rjot—their desire 
being merely to destroy that hat, which 
I hold not to be the sams as “ claiming 
an interest in the hat"; and (iv) the last 
ansAver (before the supplementary ques¬ 
tions) of complainant to my questions, 
shoAvs.that accused No. 1 has not accept¬ 
ed or derived actual benefit from the 
■Wt. . . - . 


2GD 


Vol. 8l>] 



NRIPENDRA BHUSAK V. GOBINDA BANDHU. 

Biit it app'^rs from the complain¬ 
ants statement on 8. A. that so far 
as the forming of an unlawful assemblv 
at feimakhali on the land of accused No 1 
IS concerned, a case under section 154, 
Indian Penal Code, is made, out against 
zemindar Babu N;i'ipendra Bhusan 
Ray (vide, especially the last few answers 
to the supplementary questions to com¬ 
plainant). Summon Babu Nripendra 
Bhusan Ray of Narail, Zemindar, under 
section 154, Indian Penal Code, for 
12th May 1923. I transfer the case to 
Sub-Divisional Officer, Sadar, for favour 
of disposal. The complaint against ac¬ 
cused No. 2, Babu Bepin Behari Dutta, 
is dismissed, section 203, Criminal Proce¬ 
dure Code." 

The present Rule is directed against 
the said order of the learned District 
Magistrate. It is argued on behalf of 
the petitioner that having regard to the 
language of sections 154, Indian Penal 
Code, and to the facts elicited in the ex¬ 
amination on oath of the Inspector of 
Police, the present proceedings are 
•wholly xinjustified. Section 154. Indian 
Penal Code runs as follows:—"Whenever 
any unlawful assembly, pr riot takes 
place, the owner or occupier of the land 
upon which such unlawful assembly is 
held, or such riot is committed, and 
any jierson having or claiming an 
interest in such land, shall be, punish¬ 
able with line not exceeding one thousand 
rupees if, he or his agent or manager, 
knowing that such offence is being or 
has been committed, or having reason to 
believe it is likely to be committed, do 
not give the earliest notice thereof 
in his or their power to the principal 
officer at the nearest Police, Station, 
and do not in the case of his or their 
having reason to believe that it was 
about to be committed, use all lawful 
means in his or their power to prevent 
it, and, in the evept of its taking place, 
do not use all lawful means in his or 
their power to disperse or suppress the 
Tiot or unlawful assembly." 

The ingredients necessary, therefore, 
fori a prosecution . under section 154 
Indian Penal Code, are the following ; 

(ot) Unlawful assembly or riot; 


{h) Accused is the owner or occupier 
of the land or has or claims to have an 
interest in the land. 

(c) hither the accused or his agent 
or manager knew that the offence was 
being or had been committed or had 
reason to believe that it was likelv to be 
committed. 

(d) With such knowledge that tlie 
offence was being or had been com¬ 
mitted, or having reason to believe that 

it Avas likely to be committed, the ac¬ 
cused chd not give notice to the nearest 
Police Station. 

1 1 * j ^ ^ having reason to 

believe that the offence was about to be 

committed, did not use all lawful means 

in his power to prevent the offence or in 

the event of its taking place, did not 

ijse all lawful means in his power .to 

disperse or suppress the riot or unlawful 
assemblv. 


A « * A W 


IL its cw^UCU lUai 

the charge is not that subsequent to a 
not or unlawful assembly, no informa- 
tion had been given to the. Police, but 
that AMth the knoAvledge or having reason 
to believe that such an offence AA-as about 
to be committed, steps AA'ere not taken 
to prevent a riot. It is pointed out on 
behalf of the petitioner that on the peti- 
Uon of complaint pf the Inspector of 
Police ^nd on the ansAvers to the supple- : 
mentary questions, it is clear that there 
IS no allegation that the petitioner or 
his agent or manager kneAv or had reason 
to believe that the offence Avas being or 
had been committed and that, therefore 
the ingredieuts required by section 154 ! 
Indian Penal Code, had not been satisfied. 
KnoAA'ledge of the landholder or. of his 
agent is the first essential element of an 
offence under this section. 

I have very carefully e.xamined the 
record and I am of opinion that on the 
inaterials on record I am bound to give 
ettect to the contentions urged on behalf 
of th.e petitioner. The Inspector of 
Policy, Avho Avas examined before the 

Magistrate, does not allege that the peti¬ 
tioner. Avho is the zeinind<ir, had anv 
knoAvledge.or had 4 uy reason, to believe 
that a not was likely to be committed. 

!< urther. the allegation of knowledge on 
the part of the agent or -manager- of the 
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zemindar^ is not substantiated on the 
examination of the complainant on oath. 
It is true that the Inspector did refer to 
ceitain letters alleged to have been 
written by the accused No. 2. but the 
implication involved therein is plainlv 
inconsistent with what the Inspector 
himself has stated, viz.^ that as far as he 
could find, there was no knowledge on 
the part of the accused No. 2 that an un¬ 
lawful assembly or riot was going to take 
place at bimakhali. It is not necessarv 
to lay particular stress upon the fact 
that at the time of tlie unlawful assemblv 
or not the agent or manager of the 

was at Narail, which is about 
10 or 1() miles from Sirnakhali, or that 
Uie zemindar's local agent, Hemant 
Kumar Banerjee, was at a kutcherif 
which IS 12 miles distant from Sima- 
khah, but stress must be laid upon the 
fcict:5 elicited in the examination of the 
complamaiit on oath, which have been 
referred to above. 

1 am not unaware that it has been held 
that it IS not necessary in order to render 
the owner of land on which a riot takes 
place criminally liable that he should 
be aware of the likelihood of such an 
occurrence and that it is enough that 
his factor or agent should have taken 
an active part in the riot to warrant the 
conviction of the owner under section 
y4, Indian Penal Code. This Court 
has held that knowledge on the part of 
the owner or occupier of the land of 
the acts or intentions of the a^-ent is 
not an essential element of an “offence 
under this section and that he may be 
convicted under it, though he may be 
in entire ignorance of the acts of his 
agent or manager. The facts, however 
in this case show that the agent or 
manager had no knowledge and had no 
reason to believe that an unlawful 

my opinion, 

IS really the most important point in this 
Mse as far as the petitioner is concerned. 

thai record, I am of opinion, 

that there are no materials justifvin<^ 

154 proceedings under section 

154, Indian Penal Code, against the peti¬ 
tioner, Nnpendra Bhusan Ray. In^my 
opinion the veiy greatest caution 


required before proceedings ai’e started 
against persons under section 154, Indian 
Penal Code. I would, therefore, quash 
the luesent proceedings and make the 
Rule absolute. 

This Court has undoubted power to 
quash proceedings in subordinate Courts. 
[See Chandi Pershad v. Abdur Rahman (1) 
( }ioa Lai Dass v. Anant Pershad Misser 
(2); Jaejat Chandra Mozumdar v. Queen 
Empress (3) and Hari C ha ran Gorai v. 
Srish Chandra (4)J and in this connection 
1 adopt respectfully what has been said 
by \\ oodroife, J., in Lekhraj Ram v. Debi 
Pershad (5). I am fully sensible of the 
danger of interfering Avith cases Avhile 
they are still pending in the subordinate 
Courts, but I am equally alive to the 
danger of this Court not being alile to 
say that it is its boundeii duty to interfere 
when it is brought to its notice that a 
person has been subjected, or is about 
to be subjected to the iiarassment of an 
nlegal prosecution. 

As my learned brother does not agree 

to the Rule being made absolute, the 

^se ^'dll therefore be laid before the 

Cliief Justice for reference to a third 
Judge. 

Cuming^, J.— The facts of the case 
out of which tliis application has arisen 
are set forth in the judgment Avhich has 
just been delivered by niy learned brother 
and it is unnecessary for me to 
re-capitulate them. 

I would discharge the Rule. While 
admitting that this Court has the power 
of interfering with criminal cases 
whilst they are still pending before the 
subordinate Courts, I am still of 
opinion that it is a power the exer¬ 
cise of wJiich is sometimes fraught 
with considerable danger to the due 
administration of criminal justice. If 
parties are to be allowed to come up 
at eveiy and any stage of a criming 
prosecution to challenge the order of the 
Magistrate, a very powerful weapon is at 
once placed in the hand of the well-to-do 

(l) 22 C. 131: 11 Ind. Dec. (n. b.) 89. 

(-) 2o C. 233; 13 Ind. Dec. (.n*. s.) 157. 

1103 ^ 

A) 7 Ind. Cas. 747; 38 C. 68; 13 C. L. J. 43; IX 
Cr. L. J 525. 

C5) 12 C. N. 678; 7 Cr. L. J. 499. 
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to defeat the ends of justice and to 
protract indefinitely a criminal trial. It 
seems to me that it is for the Magistrate 
before whom the case is pending to 
determine Avhetlier tlie facts proved or 
the facts alleged do or do not constitute 
a criminal offence. The accused party 
has then his remedy by way of appeal 
or revision, when the case has been 
finally decided. 

The disadvantages of what can only 
be described as a simultaneous trial by 
two Courts of the same offence are so 
obvious that it seems to me that they 
outweigh any possible advantages which 
might be gained by following the pro¬ 
cedure above indicated. I am very 
unwilling at this stage to go into the 
facts of the case for to do so miglit 
seriously prejudice the accused but would 
point out that the mere fact that one of 
the accused’s agent was not actually 
present at the riot but was some 10 or 
12 miles distant does not for one moment 
prove that he did not know of, or have 
reason to believe that a roit was about 
to be committed. 1 am not prepared to 
say .that the allegations in the complaint 
if proved would not bring the accused 
within the mischief of section 154. 'Hiat 
is a question which will be determined 
when evidence is gone into. 


Newbould, J. —This Rule was issued 
upon the Disrtict Magistrate of Jessore 
calling on him to show cause why his 
order summoning the petitioner on a 
charge under section 154, Indian Penal 
Code, should not be quashed. The Rule 
was heard by my learned brothers C. C. 
Ghose and Cuming, JJ., and as they were 
unable to agree it has been referred to 
me for decision. 

As regards the question of law there 
is no real ditference between them. They 
both agree that this Court has power to 
quash a criminal proceeding in its early 
stages before any evidence has been 
recorded and they both agree that this 
is a poAver which will be only exercised 
in exceptional cases. The question is 
whether the present case is one of those 
exceptional cases. 


1 ne lacrs ar 


-- xuiij out in tJie 

.udgment of my learned brotlier C.C 
Ghose, J., and 1 only propose to re-state 

tliem very shortly. The petitioner i.s a 

hdt'hiui in »'■ « 

4 rivfl^^ Simakliali. 

A iival hat was started at KJiolalvjrf 

about a mile from Simakliali. Accordin- 

17th V P^'o^eoiition on flm 

17th beptemher 1922 an nnJawfnl 

assembly was collected at Simakhall and 
thej went from there to Kholahari where 
they committed a riot. After the con¬ 
clusion of the trial in th» riolinn- 
on the ojn.ipri, , 9 , 3 "'^^ ' 

•in Inspeetor ol Police lileil n 
opplaint before the District Magistrate 

charging the petitioner and one Benin 

Behary Dutt described as his mangier 
wi h o lences pnnisliable under sectiomi 

15o and I 06 , Indian Penal Code TJiese 

oftences w-ere alleged to have been corn! 

mitted in connection with the riot nf 
Kholahari. After examining the com 
plainant the iMagistrate held that offences 
under these sections had not been 
estahshed a,gainst either of the aceuttd 
persons but that a case had been made out 

which justihed him in siunmoniiior the 

section 151, Indian Penal Code with 
reference to the unlawful assemb y 

which had taken place at Simakliali prior 

to the not at Kholahari. The necessarv 
inpedients that have to be provecf to 
establish the offence under this section 
aie set out m the judgment of mv 
learned brother, C. C. Ghose, J It is 
disputed that from the petition of com 
plaint and the statement of the comnla.^ 
ant on oath the Magistrate could have 
good p-oiind for believing that all thell 
ingredients except one were likelv to 
be proved by the prosecution. The onlv 
question is whether on the petitiorof 
complaint and on the complainanp; 
statement there is material foi- ^d?n| 
that a case can be made out that thf 
petitioners agent or manager knmvor 
had reason to believe that” the offence 

ly was likely to be committed ® 

On behalf of the petitioner great 
reliance is placed on a statement by the 

complainant m answer to supplementary 
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question. The question and answer are 
as follows :—‘‘Did accused No. 2 know 
or had reason to believe that an unlaw¬ 
ful assembly was being held or would 
be held at Simakhali. Answer :—So far 
as I enquired 1 could not lind that there 
was such knowledge on the part of accus¬ 
ed No. 2" But in a later part of his 
examination the following question and 
answer appear “Did you find from 
any reliable evidence that accused No. 
2 had reason to believe that an unlawful 
assembly such as was actually held at 
Simakhali on 17th Noveinber 1922, 
would be so held? Answer:—In the 
course of investigation of case No. 3 of 
October 1_922 I seized some letters which 
accused No. 2 produced to me. In one 
of them I find that accused No. 2 
enjoined his agent Hemanta Banerjee to 
cause demolition of the new hat.'" Con¬ 
sidering both these statements of the 
complainant I find it difficult to hold 
that there was what can be called in 
law “no evidence" that the complainant’s 
agent or manager had knowledge that 
an unlaM-ful assembly was likely to take 
place at Simakhali. Further if we turn 
to the written petition we find what 
amounts to a distinct allegation of such 
knowledge. It must be remembered that 
the petition was drafted with a view to 
starting a case against the accused for 
having committed offences under sec¬ 
tions 155 and 156 with reference to the 
actual riot at Kholabari and not with a 
view to the prosecution which was ac¬ 
tually ordered with reference to tlie 
occurrence at Simakhali. From para¬ 
graphs 11 and 12 we find distinct allega¬ 
tion of knowledge on the part of the 
petitioner's agent or manager. In para¬ 
graph 11 of the petition it is alleged 
that the agent of the Narail zeminday- 
collected lathiaU at Simakhali In 
paragraph 12 it is alleged that these 
iatkiau proceeded from the old hat of 
Simakhali and committed rioting with 
culpable homicide at Kholabari. It is 
further alleged that Hemant Baneriee 
the agent of the Narail zemindar^ col- 
Iceted and engaged persons to commit 
the aforesaid not. I am told that 
Hemant Banerjee has since been acquit- 

tea x)n the charge under section ' 150 


Indian Penal Code. Althought the pro” 
secution maj’ not be in a position to 
prove that he actually collected and 
engaged Iversons to commit riot- it does 
not follow that they will not be able 
to prove what is contained in that 
allegation, namely, that the I'iot took 
place with his knowledge, or that he 
liad reason to believe that the taking 
place of the unlawful assembly was 
probable. My learned brother Cuming, 
J., remarks that it may prejudice the 
accused if too much is said about the 
strength of the case for the prosecution 
and with this I agree. 

For the reasons I have given I hold 
that no sufficient case has been made out 
for quashing the prosecution of the 
petitioner at the present stage of the 

proceeding and I accordingly discharge 
this Rule. 

Rule discharged. 


RANGOON HIGH COURT. 

Crimixal Revisiox No. 12-B of 1924. 

March 24, 1924. 

Present:—m'. Justice Heald. 

MAUNG PE— Petitioner 

versus 

EMPEROR— Respondent. 

Lower Burma Land and Revenue Act (II of 
Rules under, rr. SI, f)9~ Possession of waste land in 

anticipation of Sanction-Liability for payment of 

revenue and ejectmentTrees planted by would- 
be grantee—Grant refused—Would-be grantee 
ordered to remove trees—Failure to remove trees — 
Uceuputwn—Grazing ground. 

person who is given possession of some 
• 1 land and brings it into cnlti%*ation 

IS liable under r. 51, of the Rules made under the 
ix)\ver Burma Land and Revenue Act, to par 
re\enue and is also liable to ejectment but he 
cannot be ordered by the Revenue Authorities to 
remove the trees planted by him on the land and 
the xuere fact that such trees remain on the land 
aitei* It IS constituted a grazing ground and he 
IS ejected tlierefix)m does not constitute occupa¬ 
tion of the grazing gi-ound by him and, therefore, 
Jie IS not^ punishable under r. Ol) of the said Rules. 

Criminal revision upon reference:made 
by the Sessions Judge, Tavoy and Margui, 
for review of an order of the Sub-Divi¬ 
sional Magistrate, Margui, in his Criminal 

Regular Trial No. ^3 df 1923 . 
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JUDGMENT. —Ou the 19th of Mav 
1917, Maung Pe applied for a grant of 
an area of some 13 acres of State 
Avaste land for rubber cultivation. 

Notice of liis apidication was didy 
published and no objections were re¬ 
ceived. 

In anticipation of the issue of a grant 
he brought i)art of tlie land under 
cultivation. 

On tlie 30tli of August 1918 the 
Township Ollicer recommended the issue 
of the grant. 

On tlie 2hth of ^larcli 1919 the Deputy 
Commissioner refused the grant on the 
ground tliat the land ouglit to he re¬ 
served as a grazing ground. At the 
same time he ordered that steps be 
taken to reserve the land as a grazing 
ground. 

Apparently tlie land was notiRedasa 
grazing ground in Grazing Ground Pro¬ 
ceedings No. 7 of 1918-19 of the ]Mergui 
District Office. 

On the 8th of March 1020, ^Maung Pe 
fileil an objection to the notiiicatioii 
ou the ground that he had actually 
been assessed to revenue on liis culti¬ 
vation of the laud and had ))aid Ks. 18-9 0 
as land revenue. His objection was 

On the 17th of A])ril 1920 he a|)- 
plied for a refund of the land revenue 
which he liad paid for the year 1919-20. 
The Deputy Commissioner said that he 
was prepared to remit the revenue if 
Maung Pe vacated the land and that 
the only Way he could vacate the land 
was to remove the rubber trees. 

Ou tlie 20tli of August 1920 the 
Deputy Commissioner recorded that 
Maung Pe must vacate the land at 
once and that until lie had removed 
tiie rubber trees, lie hud not vacated. 
When he vacated llie revenue will be 
I'cfuuded. 

()u ‘Iho 0th (tf .Sc[)lejiil><‘i* 1920 llie 
Sub-Divisional Officer was directed to 
see that the land was vacated. 

The matter was allowed to drag on 
until May 1923, when Maung Pe’s pro¬ 
secution under r. 09 of the Kules under 
tlie Lower Burma Land and Kevenue 
Act for occupying a finally dcmarcat- 

18 
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. cd grazing ground was ordered. It 
then appeared that the land had never 
been shown on the maps of the Land 
Records Department as grazing ground 
and a dLspute arose between the Deputy 
Commissioner’s Revenue and Land Re¬ 
cords Offices, Avhieli suggests that even 
then the land had not been Rnally 
demarcated as a grazing gromul. 

On the 3rd Sejitember 1923 a com¬ 
plaint of an oft’euce under r. 09 was 
Jiled against Maung Pe. 

No evidence was" offered to show that 

the grazing ground had ever been 
Rnally demarcated but Maung Pe was 
convicted on his admission that rubher 
trees jilanted by him were still on f)ie 
laiid. He was Rued Rs. 50 which lie 
j>aid. He was also (udered to cut down 
the trees root and branch witiiin a 
month. 

He applied in revision to tlie Ses¬ 
sions Judge wlio has reported the case 
to this Court Avith a recommendation that 
the conviction be set aside and the 
line refunded, and lliat the order to 
cul down the t rees be set aside. 

It is jierfectly clear that the conviction 
cannot be jiistiRed and in inv opinion 
the action of the Revenue Authorities 
was entirely mis(;oiic*eive(l. Under i*. 51 , 
I\laung Pe Avas lialile to pay I’CA’cnue and 
Avas also lial^le to ejectment. Hut T see no 
I'oason to believe that that rule empowered 
the Revenue Authorities to order him to 
remove the trees Avhich he liad planted. 

A mere fear that he might subsequent¬ 
ly tres])ass on the grazing ground and 
tap the trees Avould not justify such 
an order, and if lie did so, after tlie 
grazing ground had been Rnally 
demarcated, he Avould be liable 
to prosecution under r. GO. Tlie 
nieic fact that trees, Avhicli lie had 
planted before the grazing ground Avas 
ever constituted or ever tliouglit of. 
remained on the ground after lie liad 
lH*en ejected could not jiossibly con¬ 
stitute occupation of the grazing ground 
by him. 

The conviction and sentences are set 
aside and the fine Avhich has been paid 
Avill be refunded. The Magistrate’s 
order that the rubher trees must be i 
cut down root and branch Avithin a 
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month is also set aside, as being made 
■without jurisdiction. 

Conviction set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 332 of 1924 
^ July 10, 1924. 

Present.- Mr. Justice Maepherson. 
GA>sGA SINGH —Complainant— 

Petitioner 

versus 

RAMBHAJAN SINGH and others — 
Accused—Opposite Party. 

CriTfixnal Procedure Code (Act V of 28981 s. IS9 

. “cgumai—/nter/erenc€, when 

JusUfied—Polxce report, use of~Final report of 

oifficei' used without examining him, 

0/Zauj—Ground for setting aside 

power of interference in revision with a 
jud^ent of acquittal is sparingly exercised and 

where it is urgently 
demanded m the interests of public justice But 
It IS neither possible nor expedient to lav down 
pncral prmciples. The High Court will inter- 

lere where circiunstances require it. [p. 274, col. 21 

Ihe final report and diar>^ of an investigating 
officer, who was not called as a prosecution wit- 
ness. might be used to suggest means of further 
elucidating points wffiich needed clearing up but 

only of elucidating them by legal Evidence 
The use of such a report as evidence is an error 
m law but It is not by itself a good ground for 
setting aside an acquittal, [p. 276 col 21 

procedure of a grave character 
wouU afford ground for interferfnee but not a 
m re error of improper admission of evidence 

essential to the result which milht 
[tbl] "" independently oi it 

39 Ind. Cas. 311; 44 I A 

«« L t /76^7i 

Bur. L. T. 54; 13 N. L. R. 100 (P. C.).' followed ' 

revision from a decision of 

Gaya, dated the 31st 
March 1J24, reversing that of the Ma^is 

““ «»“. for 

Imam and Rai T. N 

oa/iat, for the Opposite Partv 


CASE^. 



JUDGMENT. —This is an applica¬ 
tion in revision by the private prosecutor 
to set aside the acquittal of the opposite 

party by the Sessions Judge of Gaya on 
appeal. 

There is no question that the High 
Court has power under section 439 of the 
Code of Criminal Procedure to set aside 
an acquittal by a Subordinate Court. In 
not a few instances this Court has exer¬ 
cised the power and the case of Jitan 
Dusadh v. Domoo Sahoo (1) is an ex¬ 
ample. But an examination of those 
instances appears to indicate that in 
practice the exercise of the power has 
been largely restricted to cases which 
have not been tried out. For instance 
the case cited dealt with an acquit¬ 
tal under section 247 of the Code of 
Criminal Procedure. The practice of the 
Court accords with the rule laid down by 
Jenkins, C. J., in Faujdar Thakur v. Kasi 
Choudhum (2). That rule has been quoted 
with approval by a Bench of this Court 
^ which I was a member in Gtdli 
Bhagat v. Narain Singh (3), and Raj- 
kishore Dubey v. Kamto Peshwar Dubey 
(4) (Criminal Revision No. 229 of 
1923). Thus the power of interference 
m revision with a judgment of acquittal 
IS sparingly exercised and ordinarily only 
in cases where it is urgently demanded in 
the interests of public justice. 

But it is not possible nor would it be 
^pedient to lay down a general principle. 
The Court will interfere where the cir¬ 
cumstances require it. And in the present 
case there is a differentiating considera¬ 
tion which was apparently not present in 
previous cases and which may have 
induced the Division Bench to issue a 
rule. The acquittal of the accused in the 
Sessions Court consequentially nullified 


04 xuu. v^as. Dili; 1 t'. 


18 Cr. L. J. 151; 2 P. L. W. 409. 

(2) 2, Ind. Cas. 186; 42 C. 612; 19 C. W. N. 184; 
21 C. L. J. 53; 16 Cr. L. J. 122. 

U Ir'd- Cas. 734; 5 P. L. T. 404; 2 Pat. 708; 
2‘^Cr (1924) A, I. K. (Pat.) 283; 2 P L. 

K. 16o and 187 Cr. 

..y> Cas. 341; 44 1. A. 137; 15 A. L. J. 

P- L. W. 661; 19 Bom. L. R. 510; 21 C. VV. 
MO?-®’.,-*’. 6 L. W. 71; 22 M. L. T. 31; 

522; 18 Cr. L. J. 471; 86 L. J. P. C. 
M- B. J. 555; 44 C. 876; 11 Bur. L. T. 54; 13 
Lr. R. 100 (P. C.). 
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an order of the Magistrate under section 
aio granting linancial compensation to 
the private prosecutor. 

The facts necessary for an apprecia- 
non of the case for the petitioner are 
hrieliy as follows :--There is a nind 
which IS plot No. 22 of Patkhaulia run- 
ning north and south between the 
Vucaithau aha)' (plots Nos. 10 to 21 of 
Patkhaulia) on the west and plot No, 23 
of Patkhaulia and plot No. 483 of 
Majhauli on the east. Plot No. 483 is 
north of plot No.23. East of plot No. 483 
IS plot No. 484 and east of plot No. 484 is 
plot No. 486 of the same village. The 
natural flow of the water is south 
to north. The prosecution case was 
that a gera or embankment extended 
from the pind east-ward in the northern 
part of plots Nos. 483, 484 and 486, 
the object of which was to hold up the 
water so that the dhan fields to the north 
might be irrigated therefrom, and that 
the accused cut 25 cubits of that g^n'a in 
plot No. 483 near the pind, so that the 
water behind the gera flowed away and 
was lost and thus the supply of water for 
agricultural purposes was diminished. 
The accused denied the e.xistence of any 
such gera and asserted on the authoj-ity 
of the 'fard-ab~pashi that the surplus 
water of the ahar flowed by a kanwah 
(overflow) situated in plot No. 21 at the 
northern end of the pind eastward into 
plot No. 483 of Majhauli and then back 
southward into plot No. 23 of Patkhaulia 
and then eastward. The complainant’s 
case was that that kanwah no longer ex¬ 
isted, the outlet being by a pakka bhao 
(opening) in the southern end of the pind 
from the ahar into plot No. 23. Tlie ac¬ 
cused contended that the bhao does not 
affect the kunivah, the former being in¬ 
tended to drain the ahar and tlie latter 
to discharge the surplus water when the 
ahar is full. 

The Police reported the case to be 
false and the complainant impugned 
the report of the Investigating Sub-In¬ 
spector. The Trying Magistrate made a 
local inspection and founVl a gera exist¬ 
ing in plots Nos. 484 and 486,' and it is 
now clear that the gera in tlicse plots as 
well as abroad bandh north of plot Nti. 23 

do exist, the former apparently being 


made after tlie preparation in l‘)14 of tlie 
Survey Map. In his judgment the ^Magis¬ 
trate held tliat the j/c'/rr Jiad existed for 
some years, that half of the go'a across 
plot No. 483 had Ijeen cut by the aecused, 
and that the opening wliieli exists therein’ 
was not due to kanwah "water passing 
through. He convicted tlie op]>osite partv 
some under section 430 and some under 
section 430 read with section 114, Indian 
Penal Code, and sentenced them to fines 
lialf of which he directed to be given to 
tlie complainant as compensation under 
section 545 of the Code of Criminal Proce¬ 
dure. 

In appeal the learned Se.ssions Judge 
found that the case for the prosecution 
was not true, and that the appellants did 
not commit the offence for wliieli they 
have been convicted. He accordingly 
allowed the appeal and directed the lines 
to be refunded. 

It is now contended that his judgment 
is vitiated by an illegality patent on the 
face of the judgment in that he made use 
contrary to law of the final report of the 
Investigating Suh-Inspector of Police 
who Avas not examined as a witness. In 
support of the contention reference is 
made to the remarks of their Lordshij)s 
of the Judicial Committee in Dal Singh v. 
Emperor (4). In reply iMr. Hasan Imam 
for the opposite i)arty submits that the 
Judge had materials before him on the 
record and came to conculsions thereon 
on which he was bound to acquit and 
only tested them by a reference to the 
Police papers. 

The learned Sessions Judge first con¬ 
sidered whether the gera exists and found 
tliatitdid not extend cross the narrow 
strip of land in plot No. 483 np to the 
pind. He pointed out that the Magistrate 
in his inspection note had merely sjjoken 
of the 5fe7*rt at this point as non-existent 
and continued. 

“ Obviously the most important wit- 
ne.ss on this point was the Sub-Inspector, 
Avho enquired into the case, and must 
have seen the place very soon after the 
occurrence. For some unexplained rea¬ 
son he has not been examined. If a sul)- 
st^mtial embankment, descril)ed by the 
prosecution Avitness as thigh high and 

three to three and a "half cubite 
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broad, had juist been removed by 
the appellants for a distance of 
twenty to twenty-five cubits, as alleg¬ 
ed, the Sub-Inspector must have seem 
marks of demolition, and, ,‘is he has 
not been examined, I feel bound to point 
out that, in his final report he makes the 
following remarks, “ the alletred r/cra ^5 
cubits in length which was .said to have 
been cut, did not appear to have been 
freshly cut, rather it looks Hke a water 

course through which the surplus water 

of he villages Tekra, Madaifiur ami 
Patkhauha o/m,->so.22 Hows." It appears 
therefore: that had the Sub-Inspector 
been examined, he would not have sup¬ 
ported the prosecution on this important 
point. 

It would seem, therefore, tiiat a view 
adverse to the pn.seeution ease that a 
r/cm existed in plot No. -183. suggested 
Itself to the A]>pellate Court beeause the 
Investigating Sulj-Inspeelor had not Iieeu 

examined and that the Court tested that 
view by reference to an opinion wliieh 
the bub-Inspector had recorded on the 
point at issue. 

The learned Judge then considered 
whether the kanxvak still existed and 

after pointing out that on this point also 
the eydence of the Sub-Inspector would 
have been important, ho found on the 
eyiccnce on the record that it did exist in 
plc»t No. 21. He proceeded: 

“ I find therefore that the prosecution 
has failed to show lliat anv <wra existed 
in plot No. 483 or that the' kavwnh had 
ceased to exist or that the ahar no lono-er 
«h-aiiis through ])Iot No. 483 as recorded 
in Survey: rather It appears t<> me that 

the aijpellauts arc right on all IIimsc 
plants. 

Ihat the han<l 

as the water now flows direct east from 

found as follows : 

It IS clear therefore that although a qe m 

doubt holds up a certain amount of 
•water for the irrigation of i)addy it is 
conhned toJhose plots, and did not ex¬ 
tend into plot No. 483." 

is^obvions that on such findings an 

acquittal must follow. But in the^ final 
paragraph of his judgment the learned 


Judge went on to give further reasons for 
Jiolding that the prosecution case as pre¬ 
sented to the Court was not true. Most 
of them are Ijased c n the record but he 
^J^o again lefened to the final re]'ort 
in connection witli certain alleged state¬ 
ments ()f prosecution witnesses to the 
Investigating Officer as to which they 

f'ross-exainined, and remark¬ 
ed. Here again the Sub-Inspector was 
a necessary witness in tlie case". 

In referring to the final report of the 
Investigating Officer for the purposes 
mentioned the learned Sessions Judge 
oired in law The final report and diary 
of the Investigating Officer might be 
used to suggest means of further eluci¬ 
dating points which needed clearing up 
but only cf elucidating tliem by legal 
evidence. Thus the Sessions Judge on a 
perusal of tlie final report might well 
iia\ e exaniinefi the Sub-Inspector as a 
M itness or directed him to be examined 
by the Trying Magistate, and in that 

manner his testimony as to what he saw 

on the spot and what was said to him bv 

witnesses, would subject to all just ex¬ 
ceptions have become legal evidence. 

But tlie mere fact that there lias been 
an error of procedure is not bv itself 
good ground for setting aside an acquittal. 
-\n error of procedure of a grave charac- 
ei A\ould afford ground for interference 
Hit not a mere error of improper admis¬ 
sion of evidence, wliieh was not essential 
to a result wliicli niiglit have been 
come to wholly independentlv of it. 
buch IS the law as laid down by their 

Committee in 
iJfii Sinfjh \\ Em pero r (i) in respect of a 

conviction and the latter part of it is 

* eitainl.\' not less applicable to an acquit- 

Ikpresent case it has been found 
that tiie testimony of the first indepen¬ 
dent person who visited the place of 
occurrence has been withheld by tiie 
piosecution so that an inference as to 
the non-existence of a gem in plot No. 483 
ina\ be drawn, that the prosecution 

stoiy as to/L-anu-'a/i is false, and that of 

accused true, that the entry in the 
Kecord oi Rights as to the course of irri¬ 
gation through plot No. 483 which is in 
favour of defence, has not been rebutted, 
that there was delay in lodging the first 
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information, and that there 13 no reference 
therein to the in ah of lOD men nieution- 
ed in the evidence in Court, which fact 
leads to an inference that it is a snl)- 
sequent development in the prosecution 
case. I'hese lindin^s, none of which are 
vitiated by an error of law, are wlien 
taken in combination at least as consis¬ 
tent with the trutii of the defence as 
Avith the truth of the prosecution story, 
and clearly the acquittal misdit have 
been, and from the tenor of the jud£?- 
ment apparently would have been 
reached on these considerations indepen¬ 
dently of the inadmissililc evidence. An 
examination of the record also .s:itisried 
me that a different result is not i)robable, 
if a re-hearing of the appeal is directed. 

In these circumstances the order of 
acquittal ought not to be set aside in 
revision. The Rule is accordingly dis¬ 
charged. 

S. D. Rule discharged. 


LAHORE HIGH COURT, 

Criminal Revision Petition No. G78 

OF 1923. 

December 7, 1023. 

Present: —Mr. Justice Moti Sugar. 

W A L U R AM —Co x a' i ct— P et i t i o n er 

versus 

EMPEROR —Respondent. 

Penal Code (Act XLV of ISttO), .v. -Diyaniy 
— Mon.^ Sikh —Anand main'iciqe, validllt/ of. 

A Hindu i)rofessins the Sikh religion thougli a 
Mona may have liis marriage performed according 
to th3 iinand rites, and 8«cl» a marriage would be 
valid for all intent s and purpose.^, sucli as an ofTem’e 
under section 494, Penal Code. [p. 277, w)!. 2.| 

Petition, urder section 430, (h-iminal 
Procedure Code, for revision of an order 

of the Sessions Judge, Mianwe.li, dated the 
9th February 1923, affirming that of the. 
Magistrate, First Class, with section 30 
powers, MianAvali, dated the 15 Jt January 
1923. 

The Hon’ble Pandit Sheo Narain^ R. B., 
for the Petitioner. 

JUDGMENT. —The petitioners Wain 
Ram and Musammat Kaki Bai have been 
found guilty by a Section 30 Magistrate 
at Miauwali of an offence under sec¬ 



tion 494.Indian PenalCjtade, and liavebjen 
sentenced to three years’ rigorous impri¬ 
sonment eich. On appeal to the Ses¬ 
sions Judge their conviction and lh(' 
sentences have been upheld. Tiiey Jiave 
now filed two separate a])plicntions for 
rpdsion to this Court, AValu Ram thiougli 

1 andit Sheo Narain and ^^^(sam 7 nflt Kaki 
Bai through jail. 

The facts are fully stated in tlie judg¬ 
ments of the Courts below, and it is not 
necessary to recapitulate them. It is 
alleged on behalf of the prosecution 
tlifit ufi(i)))iTifit Knki Kfii, avIio Wcis origin- 
ally married to the complainant Sukha 
Kam, re married Wain Ram durin<? the 
lifetime of Jier former husband, ' an<l 
thus committed the offence of bisamv 
punishable under section 491 Indian 
Penal Code. As against Walu Ram it is 
alleged that lie knew that Musannnat 
Kaki Bai was tlie Avife of Sukha Ram 
and that in re-marrying her he abetted 
the offence of bigamy. It has been found 
by the learned Sessions Judge that the 
charge of bigamy has Iieeu fully estab’ 
lished ami llial lioth the accuscfl ai’i* 
guilty. 

Ill reA'ision the first contetition raisefl 
by Pam/if Sheo Xarain on behalf of tho 
petitioner Walu Rani i.s that tlie prosecu¬ 
tion has wholly failed to cstnlilisli a 
valid marriage between Sukha Ram and 
Mitsanunat Kaki Bai. and that the cor:- 
viction should consequently he set aside 
It is pointed out that in ‘the complaint 
lodged by Sukha Ram it was stated 
that his marriage had been performefi 
according to the Dharam Shastra. while 
the evidenee ]>roduced shows that liis 
marriage with Mnsawmat Kaki Bai was 
eelebrated aeeording t(t the anaaJ rites. 

It is argued that Sukha Ram was an 
.4 7-ora by caste and wxs, therefore, incom¬ 
petent to enter into an a aaad marriao-e 
It is, however, not denied that a Hindu 
professing the Sikh religion may have 
his marriage performed according to the 
anand rites, and that such a marriage 
would be A'alid for all intents and pur¬ 
poses. In tlie present case it is clear 
from tlie statement of the complainant 
that though lie is a monu yet he i.s a 
believer in tlie Sikh religion and that 
It Avas for this reason that he ]iad libs' 
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nianiago I'erformctl in accordance with 

llie iiiiitnd 1110 . In Ila* (.’niirl heluw rn* 
oldection was taken hylhe learned Jdead- 
er for the ))etitioiier as regards the 
lactniii and A'alidity of this marriage, and 
it a.'' adniitt<'vl that tin' c\'idence on the 
record eh-aj’ly estal)lishe<i a valid marri¬ 
age hetween theconii-lainant and Mns<nn- 
viat KakiJJai. In face of this admission 
uinl the slalenienl made hy the eom- 
plainanl himseil in the below that 

he was a ^>ik]i Ijy iaitli, it is iiuw idle 
to contend that llie marriage was not 
A'alid and tliat the conviction is conse- 
<iuently illegal. 

Xext it is argued that a valid marri¬ 
age between ^Insinn}}uU Kaki Bai and 
the accused Walu Ram has not been 
established. On this point the finding of 
fact arrived at by the learned Sessions 
Judge IS that the marriage did take 
place, and I am not jirepared to go be- 
iiind this finding in revision. As regards 
the validity of the marriage, it is clear 

from the evidenceproduced on behalf of the 

]n*osecution that the marriage between 
the two accused ivas performed accord¬ 
ing to the Sikh rites, and that such a 
marriage ivould be valid if tlie husband 
professed the Sikh religion. The accused 
Wall! Ram is the brother-in law of one 
Gurdit Shall Singh who is obviously a 
Sikh by religion. The marriage is 
alleged to have been performed in the 
Dharamsala owned by Gurdit Shah Singh. 
Ao evidence was produced by the de¬ 
fence to show that the petitioner was a 
Hindu and not a Sikh by faith. The pre¬ 
sumption in these circumstances would 
be m favour of the validity of the marri¬ 
age, and I must, therefore, hold that 
the second contention raised bv the peti¬ 
tioner IS eciually futile. I uphold the con- 
Aiction but, in view of the fact that 
Musammat Kaki Bai had been deserted bv 
hei hrst husband and not luoperlv looked 
aftei by him, I also hold that at the time 
of her marriage with Walu Ram the 

1 -now that 

hei hist husband was living. In these 
cnciimstances the sentence of three vears’ 
rigorous imprisonment would be rather 
excessive riie accused have already 
been m Jail for about ten months and 
■ are now on bail. In my opinion the 


luini.shmeut already undergone by llicm 
would be iiuilc sullicieiil to meet the 
endsof justice, and J order accordingly, 
z. K. Conviction upheld; 

Sentences reduced. 


CALCUTTA HIGH COURT. 

Crim\s\l Revision No. 570 of I92:i 

July 19, 1923. 

Present : —INIr. Justice Newliould and 
Mr. Justice 0. 0. Ghose. 

NATABAR KHAN -Accused 

—Petitioner 

VC vs 1 (s 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), a. 203, 
scope of-~-Summary trial of appealable ca.9e— 
Charge not framed Conviction, legality of. 

Section 26'I of tlie Criminal Procedure Code is 
restricted ill its application to c^ses in which no 
appe.U He.s, and exempts a Magistrate from 
framing a charge in .such ca.ses. Hut in a case 
tri(*d s\immarily in which the sentence passcrl is 
appealalile. there is no such exemption. The con¬ 
viction of a person, therefore, iu such a case with¬ 
out framing a charge is illegal. 

Rule against an order of the Sessions 
Judge, Midnapur, dated the 4th June 
1923, affirming that of the Additional Dis¬ 
trict Magistrate, Midnapur, dated the 
9th May 1922. 

Babu Phanindra Nath Das^ for the Peti¬ 
tioner. 

Mr. Orr, for the Crown. 

JUDGMENT. —The petitioner in 
this case has been convicted of theft and 
sentenced to one month’s rigorous 
imprisonment and to jiay a fine of Rs. 25. 
From the record and the explanation 
subniitted it would appear that the 
petitioner pleaded guilty. But the Trying 
Magistrate and the learned Sessions 
Judge who heard the appeal appear to 
have overlooked the fact that this was 
a case in which an appealable sentence 
was passed. Section 263 applies to cases 
in which no appeal lies and exempts 
the Magistrate from framing a formal 
charge in such cases. But there is no 
such exemption in a case tried sum¬ 
marily in which as in the present case, 
the sentence passed is appealable. Fur¬ 
ther undersection 262, Criminal Procedure 
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Code, it is necessary that in a summary 
trial the procedure prescribed for war¬ 
rant cases shall be followed in warrant 
cases Avith certain exceptions. One of 
the distinguishing points between a 
summons and Avarrant case is that in a 
Avarrant case sufficient eAudence to 
support the charge must be recorded 
before a charge can be framed and the 
accused called on to plead. This 
apparently AA^as not done in the present 

case. 

That being so Ave must hold that the 
conviction of the petitioner was illegal. 
We accordingly set aside the convic¬ 
tion and sentence passed on the petitioner 
and direct that he be tried according to 
law. The fine, if paid, aauII be refunded, 
w. c. A. Rule made absolute. 


LAHORE HIGH COURT, 

Criminal Revision Case No. 698 of 1924. 

June 20, 1924. 

Present: —Sir Henry Scott-Smith, Ofig. 

Chief Justice. 

ATRU— Accused—Petitioner 

versus 

Musammat MAHOU— Complainant- 

Respondent. 

Criminal Procedure Code (Act V of 1898), s. 1^88 —• 
Order for maintenance, form of — Magistrate, whe¬ 
ther can direct separate residence for wife. 

Under section 488 of the Criminal Procedure 
Code a Magistrate is not allowed to make any 
other order except a monthly cash allowance. 

An order directing the husband to give his 
wife 12 mnunds of grain each harvest and to 
provide her with a separate house is illegal. 

Case reported by the Sessions Judge, 
Jullundur, Avith his letter No. 124, dated 
the 1st May 1924, under section 438 of the 
Criminal Procedure Code. 

reference,—T he applicant in 
this case, a man called Atru, Avas directed 
by the Majjistrate to give his wife 12 
pucca maunds of grain each harvest and 
Rs. 2 per month by Avay of clothing 
allowance and he AA^as also directed to 
provide the Avom^n with a separate house 
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at the village of Gosal. All this the 
Magistrate purported to do under sec¬ 
tion 488 of the Criminal Procedure Code. 
According to that section a Magistiate 
may direct that any person Avho liaAung 
sufficient means neglects to maintain his 
Avife, should pay her a montlily alloAvance 
not exceeding one Iiundred rupees. 
There is nothing in the Code Avhich 
alloAvs a Magistrate to make any otlier 
order except a monthly casli allowance. 
The order as to a separate residence and 
payment of grain seems to me totally 
illegal and I therefore forAvard the pro¬ 
ceedings to the High Court Avith the re¬ 
commendation that the order of the Ma¬ 
gistrate be cancelled. This Avill not pre¬ 
clude the Avoman Musammat Mahon from 
applying to the Magistrate for a monthly 
alloAvance as alloAved by section 488, Cri¬ 
minal Procedure Code. 

Mr. Sagar Chand, for the Petitioner. 

ORDER, —The order passed by the 
Magistrate is obAuously an illegal one as 
pointed out by the learned Sessions 
Judge and must therefore be, and is set 
aside. The finding of the Magistrate is 
that Atru’s offer, to maintain Jiis Avife, 
if she lives Avith him, is a bona fide one 
and that the Avoman is not entitled to live 
separately and claim separate mainten¬ 
ance. Under the circumstances she is 
not entitled to separate maintenance and 
her application is dismissed. 

K. s. D. Application dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Reference No. 20 of 1924. 

August 4, 1924. 

Present: —Mr. Pullan, A. J. C. 

RAM RATAN and another—Accused_ 

Applicants 

versus 

RAM SAGAR —Opposite Parta’. 

Summons case, tried as warrant case—Accused 
not allowed to cross-examine prosecution witnesses 
on re-call — Prejudice — Procedure. 

A Magistrate tried a summons case as a warrant 
case and framed charge against the accused who 
intimated their desire to further cross-examine 
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j»ro.se(.*iition witnesses and produce defmoe. Hnt 
when the witnesses were re-called, the Court dis¬ 
covering its mistake, cancelled the cliarge, rcfust d 
to permit oross-examinalioii and gave judgment 
against the accused: 

Held, that the accused were prejudicrrl in their 
defence owing to the wrong procedure of tlu* Court 
and must hj' given a further oj)portuiiit\* C)£ cross- 
i-xainining jirosecutiori witnesses. 

_ Case reported )>y t lie Seeoiul Additional 
Session-: Jiido-e, Lneknow at Tnao, Vivliis 
order, date<l the 1 Itli May 1921. 

-Air. II. Dff.s, for the Applicants. 

Air. I\('. (itiptn, for the Oppo.site Ikirty. 

ORDER. - This is an application in 

revision of an order pas.^tuj hy an - Hono¬ 
rary Ala^istrate of the Third (’lass Avhich 
has heeii referred to tliis Court by the 
^'^ec'ond -.Vdditinnal Sessions fJmlg'c of 
Lucknow. The a]>])Iicants -were put 
apon theii- trial for an otYence tinder 
sections 417 and 12(> of the Indian Penal 
<-ode. Prosecution witnesses were ex¬ 
amined and a few (piestions were asked 
by the ajjpiicants who were undefended, 
llie Alagistrate framed a charge and the 
apj)licaiits stated that they would cross- 
examine the prosecution witnesses and 
produce defence, A date was lixed and 
the prosecution witnesses were re-ealltd 
at the expense uf I he applieants. (Jn 
the day (.f hearing: the Alagistrate having 
iisc'crtuiiied that this wa& not a warrant 
case but a summons case, cancelled the 
charge, refused to permit the cross-ex¬ 
amination of tlie witnesses and ultimate¬ 
ly .gave judgment against the applicant-* 
As the learned Second Addrlitional Judge 
points out the Alagistrate's action was 
teelmically incorrect, and there is no 
doubt that this procedure led the ap¬ 
plicants to suppose that tliey would have 
an opportunity of further cross-exainina- 
Uon This being .so they can fairlv sav 
that they were prejudiced in their dtk 
fence, and it is only proper that thev 
should have a further opportunitv of 
cross-examining the prosecution Avit 
nesses. I, therefore, accept the referrence 
set aside the conviction and sentence.s 
passed by the Court of first instance and 
direct that the case be taken up a^ain 
from the point where the Alagisti-ate 
refused to give the applicants a furtlier 
right of cross-examination. 

Conviction net (mdc 
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LAHORE HIGH COURT. 

Criminal Appeal No.-283 of 1924. 

May 16, 1921. 

Prcsent:—:\h\ Justice Scott-Smith. 

AIAHXI A.\I) OTHEKS—AcCCSED—' 

Af'PEEL.VXTS 
VO U 9 

—Hespoxden’t. 

/(/: fititication eridenec, when should be accepted. 

A itness s evirlenoe cd idontiliration sfiven in 
( ourt should only \w accepted if ho idcuithied the 
.same jH-riiOii wimm he fmrl pj-evimislv |)i<'ko(l out 

m the Kk-iiniicati.m jiara-h- in tlic jail. ip. :?81. 

c*m1, 1. 


Apj)eal from an ord.^^r of 1 he Alagistrate, 
iMrst C lass, with powers under seetioii 
30 of the (’riniinal Lroeetiuro Code, 
Jhmig, dated the 17th Alarch 1921. 

(-handliri ^ff/ornl/ofi Kh<in, for the 
A ppellanl. 

Air. liosJiul, for tlie (’rown. 

JUDGMENT* —'riiis is a joint 

appeal by 13 persons who liave been con- 
vicled of tlie abduction of an unmarried 
gul Musnmmat Kani, daughter of Laiigru, 
nndei* section 366 of the hulian Penal 
( ode and have been sentenced to seven 
^eai.-^ rigorous impi'isonment eaclr 

A meat deal of violence uas u.sed in 
the aliduetioij. and the medical evidence 
shows tliat soine 12 ol the pu'secution 
Mitne.sses received inoie oi* less severe 
injuries. One of them Alohabata (P. AV. 
Ao. received a grievous injurv on 
the head and Haju (p. AV. Xo. 20) Jiad his 
ulna none broken. Two otlieis received 
inj lilies from sliarp-edged weajions and 
many other liead injuries were caused 
l>.\ blunt weajions. The facts have been 
given in great detail in the judgment 

or the Alagistrate, and it is not denied 

that tlie girl was abducted. Counsel, 
lioA\ever, ui'ges that the motive alleged 
on belialf ol the pro.^ecution is a very 

4 , one. He lias, Iiowever, laid 
special stress on the cases of five of the 
aptjellants in regard to whom he urges 
tfiat the evidence of identification is 
weak. In my opinion,there is nothing 
very improbable in the alleged motive, 
and tlie only important question Avhich, 
it appears to me, has to be decided is 
which of the appellants, if any, took part 
in the al>duction. 1 have carefully con- 
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sidered the evidence of the eye-witnesses, 
and 1 find that in the ease of eight of t]ie 
appellants at all events Ihei’e is ample 
evidence in support of llieir convictions. 
Ihese are Sardara, 8ohna, Majlii, 
Hassan Ali, Nura, Amira, Dalinir and 
pioba. The cases of Manak, Nadri, 
Salilion. iMammin and Mahni need to he 
considered in detail. During the course 
of the Police investigation an identifica¬ 
tion parade was held in the Jail cit which 
prosecution witnesses picked out certain 
persons as having taken i)art in the aij- 
duction. iiie same witnesses again 
identified some or all of tiie acciised 
persons in C’ourt. It is cojUeiided and I 
consider with force that a witness's 
evidence of identification given iii C’ourt 
should only he acce >ted if' he identifietl 
the same persons w lom lie had previ<ms- 
ly picked out in tlu‘ identiiication ]»arade 
in tlie Jail. Now, as regards Manak 1 find 
that tJie only evidence against him is 
that of P. W. No.s. 5, 8 and 17. PAW No. a, 
however, did not identify liiin in the 
Jail, an<l thougli P. AV. No. 8 identified 
him in the Jail, lie did not siiecifically 
name him in Court but only specifically 
named accused Nos. 1, 4 and 8. (1 am 

adopting tJie numhor.s givini in the 
judgment of the learned' iMagistratet. 
P. AV. No. 17 also included him in the 
‘rest of the accused' and did not name 
him specifically at the trial. In my 
opinion the evidence against .Manak i's 
iiisuflicieiit for his conviction. 

I next take the case of Nadri. Tlic 
only witnesses, who gave evidence against 
him in Court, arc P. W. No. 5. P W” 
No. 8 and P. W. No. 17. P. AV. No. 5 
did not identify him in the Jail, and tlic 
evidence of P. \V. Nos. 8 and 17 is open 
to the same objection as in the case of 
Manak. 

1 next take.the case of Salilion. Me 
was only identified in Court by P. W 
Nos. 13 and 14 who did not identify 
liim in Jail. Counsel for the Crown 
admits that the evidence against Manak, 
Nadri and Salilion is very weak. 

As regards Mammin the evidence of 
P. W. Nos. Band 9 is not sufliciently 
specific and file only wifnesswho.se evi- 

".“J'tliing against l.im 
isl. M . No. 21, the danghter-in-hiw of 


Langru. She admittedly knew him lie- 

fore and yet Jiis name was not mention¬ 
ed in the first information rejjorf Under 
tliese circumstances I do not think it 
would be safe to base liis conviction 

upon the uncorroborated evidence of one 
witness. 

Next comes flie case of Malini P \y 

Nos 8 ami 9 gave, evidence against' liini 
wlucli IS o )en to tlie ol)jection alieadv 
stated, am the only M’itness who gives 

p“ «fi'ainst liiin is 

1. \\ . No. li. Ihis man admittcdlv has 
given evidence against liini on a previous 
occasion, and there is also the fact tlni- 
-Mahni belongs to a different tribe from 
that of the other appellant.s, and 1 do 
not see wliy he should have joined them 

1, therefore, acceih the aiipeal so far 

as to sel aside the convictions and sen- 

teiices of ilanak, Nadri, Salilion, Mammin 

and Mahm, and acquit them and direct 

that they lie forthwith released front 
custody. 

It is'urged that the sentence of .seven 
years rigorous imprisonment passed 
iipon the rest of tlie appellants is too 
lieavy. \\ ith the exception of Dalmir 
who IS a hoy of 18 or 19 years of ao-e 
all of them are gro^vn nj» men 
ofYeace was a very sei'ious one and thev 
could all havel)een convicted ofeausin'*- 
grievous hurt under sections 325 and 149 
of the Indian? Penal Code as well as of 
abduction and could have been sentenc¬ 
ed separately The abduction was com¬ 
muted by a large number of men and 
gieat violence was used, and under 
circumstances, I cannot consider 
sentence to be excessive except in 
case of Dalmir. Dalmir is one of 
sonsoflara who is said to be abscond 
lug and to have taken a principal part 
in the occurrence, and Jie probably acterl 
under the influence of ids father anrt 
cider brother. 1. therefore, reduce 'the 
sentence in liis case to one of two years’ 
rigorous imprisonment. As regards \he 
other appellants the appeal is dismissed. 

^[ppeal dismissed 


the 

tlie 

tlie 

tivo 
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PATNA HIGH COURT. 

MiscEu-ANEors Judicial Case No. 07 

OF 1924. 

June 24, 1924. 

P-iysent: —Sir Dawson Miller, Kt., 

Chief Justice. Mr. Justice Foster and 
^Ir. Justice Kulwant Sahav 
MATHURA PRASAD SINGH— 

Petition'er 

I'crsus 

EMPEROR— Opposite Party. 

Legal Practitioner- Professional misconduct — 
Certificate cancelled—Character reinstated —H igk 
Court's duti/ t'> give another chance after 7 
years. 

If i\ Le^al Practitioner, wlio.se certificate is 
canccllefl for a serious otience in the course of 
his j>rofcssional duties, realising the gravity of 
his offem^e, makes up his mind for the future to 
live a straiglitforward and honest life and the 
High (’ourt is satisfied that since the cancellation 
j)f his certificate, 7 .vears hack, he has honestly 
endeavoured to reinstate his character, it is the 
manifest duty of tlie High Court to give liim 
anotlxer chance by cancelling the order debarring 
liim from further practice, [p. 28.‘1, coU. 1 <& 2.] 

An application, hy a Mukhtai^ for can¬ 
cellation of the order dated the 12th March, 
1917, debarring him from practice and for 
his reinstatement. 

Messrs. Hasmt Imavi, K. P. Jayasival, 
J. P. Sinha, L. K. Jha and S. Nooruddin^ 
for the Petitioner. 

JUDGMENT. 

Miller, C. J.— This is an application 
on behalf of Mathura Prasad Singh 
formerly practising as a mukhtar at 
Motihari. He was guilty of a serious 
olTence in the course of his professional 
duties which I need not refer to in detail 
here as it has been the subject of an 
enquiry and was referred to again when 
an application was made to this Court 
for his reinstatement. On the 12th March, 
1917, in consequence of the offence to 
■which I have referred, his case was dealt 
with by a Bench of three Judges of this 
Court and owing to the gravity of the 
offence which was proved, his certificate 
was cancelled and he was debarred from 
further practice. Five years later in 
May 1922 he applied to this Court askin.o* 
the Court to reinstate him in his practice 
as a viukhtar alleging that since he was 
debarred some five years earlier he had 
eiideavoxired to lead an honest and 
straightforward life and certain certi¬ 


ficates from various people giving him a 
good character were produced before the 
C'ourt. We considered, however, on that 
occasion, in vieAv of the gravity of his 
offence, that the probationary period 
through which he had passed was not 
sufficient to enable us to arrive definitely 
at the conclusion that he had in fact re¬ 
instated his character so as to make it 
safe for the Court to reinstate liim as 
a member of an honourable profession. 
The certificates produced on that occasion 
were not very full and did not really 
give the Court sufficient information 
upon Avhich it could safely act. Conse¬ 
quently the application was at that 
time refused. 

The present application, made some 
two years later is fortified by full parti¬ 
culars of the life which the petitioner has 
led since he "was debarred from further 
practice in March 1917. It appears that 
in 1918 he did some work for 
Mr. Kailaspati, a Vakil of this Court and 
Mr. Kailaspati has given him a certi¬ 
ficate of good character stating that he 
found him well behaved, diligent and 
honest in his work. In the year 1919, 
he was engaged as an Assistant Manager 
in the Cawnpore Branch of the “General 
Trading Company” during a part of that 
year. He was in charge of the stock of 
papers as well as of the sales and cash 
and the certificate given by Mr. Upadhya, 
a\akilof tliis Court, whose family was 
connected with that business, states that 
he discharged his duties faithfully and 
honestly, and that subsequently in the 
same year he worked at Mr. Upadhya's 
zemindaH at Ramnagar in the Cham- 
paran district being partly in charge of 
the collection work and partly in charge 
of Court cases, that he proved diligent 
and trustworthy and did his work well. 
Mr. Upadhya fiirther says that he comes 
of a respectable kayasth family. In the 
early part of the year 1920 he obtained 
employment with the “Jharia Iron and 
Brass Works” at Jharia in Manbhum 
and the proprietor of that concern states 
that during that time he found him 
honest and truthful. Later in the same 
year he worked for about six months 
with the “Choudhurj^ Coal Co.” also at 
Jharia, He kept correspondence and 
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accounts and he also pnreliascd and sold 
coal. The proprietor of that concern states 
that he found him straightforward ami 
reliable and he left his service of his 
own aeeord when he got employment 
with Messrs. Duliehand-Prabhudayal of 
Jharia. He then entered tlie service of 
the Dulicluind Prabhudayal (.‘oal (’o. at 
Jharia in the year 1920, the proprietor 
of which concern Pra}>hudayal (Inpta 
states that he tlioroughly satisfied him- 
self as to his character anrl abilily 
before giving him an appointment. He 
was appointed as manager of the firm 
in Januarv 1921 and since that time he 
has remained in that service. His duties 
were to look after (k)urt cases concern¬ 
ing the firm, the purchase and sale of 
coal and to keep accounts and also to 
go on occasions to the miifa.syii! to 
realise arrears from customers and he 
had the management of work on a 
considerable scale and large sums of 
money passed througli his hand during 
that time. He Avas getting Ks. 50 per 
month plus a commission upon the 
]iet profits, and the proprietor certified 
that his conduct has been (piite satis¬ 
factory and i)raiseAvorthy and he has 
proved himself trustworthy and he 
strongly recommends him for any 
position of trust. 

That shortly is the history of this 
young man since he Avas debarred from 
further practice in 1917. There are in 
addition a number of certificates from 
judicial and executive oflicers at Dhan- 
bad, that is, in the neighbourliood in 
AA'hich he Av^as residing and in Avhich he 
Avas employed. They cxre all to the same 
effect that they have found him honest 
and straightfoi’AA'ard and further that 
they haA'^e found him courteous and self- 
respexUing. I need not refer to them 
in detail. I am glad to find also that 
in the petition Avhich he himself has 
l^resented to this Court, he fully recog¬ 
nises the gravity of his offence and has 
expressed his great ])enitcnce and his 
determination to set himself a higli 
standard of morality and honesty as a 
guide in his future life. 1 have no doul)t 
that this young man Avhose certificate 
AA’-as cancelled after tAvo years’ practice 
as a mukhtar has since that time 


lioncsily cndenA’-oured to reinstate Ins 
cliaracter. He has also realised that 
liis offence Avas a grave one and has 
made up his mind for the future t(( 
live a straightforward and honest life. 
In these circumstances seeing tliat it 
Avas seven years ago that he Avas debarred 
1 thiidi. our inanifest duty is to give, 
him another chance.- I am satisfied That 
lie is endeavouring to lead an honest and 
straightforward life and I hope in tin* 
future he will continue to do so. I think 
that his application should lie granterl 
The order made on the 12th March 
1917, debarring him from further practice 
Avill be cancelled and he may apply in 
the ordinary course for the grant of 
a fresh certificate. 

Foster, J.— 1 agree, 

Kulwant Sahay, J,— T agree 

s. n. 


Criminal Revision Case No. 753 of 1923. 
(Criminal Revision Petition No (108 

OF 1923). 

March 26, 192-1. 

Present:—Mr. Justice Venkatasubba Rao 
KURUBA SANKARA CHPJNNA 
BASAPPA— Accused—Petitio.ner 

ve7'sus 

KILLI MANAPPA— Complainant— 

Respondent. 

Evidence Act (I of 1872), s. W7~lmproper 

admission of evidence - Revision-Remand- Find¬ 
ing on admissible evidence. 

Under section 167 of tlip Evidence Act the 
improper admission of evidence is not <^ronnd 
of it.self for a reversal of anv decision*’ if if 
nppears to the Court that, independently of the 
evidence improperly admitted, there is sufriciont 
evidence to justify the decision, [p. 284 col ] 

A Court rompptent to deal with facls'shouM 
ign.)re he evi< ence wrouKly admitted and eon- 
sider whether there still remains sufficient evi 
denctj to support the judgment, \ibid.j 

.Mohur Singh V. Ghuveeha, (j B. U p .Dr, i^. 

K 8; 2 Sar. P. C J. 61(i; 2 Siitli. P. O. J. OT (I- (' i' 
relied on, '' • 
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If .this has not been done, the High Court on 
revision will ordinaril.v reman.I the for a 

hnding with reference lo admissible evidence 
onlv. 

Petition under seetions 435 and 139 of 
the Code of Criminal Procedure 1S98 
praying the High Court to revise the 
judgment of the Court of tlie Joint 

Magistrate Penukomla. in Criminal 

Apiiea No. 31 ot 1923, preferred against 
the judgment ol the Court of the Sheri.s- 
tadar, Second Cla.ss, .Magistrate, Kalvan- 
drug, in Calendar Case Xo. 115 of pja^ 

IC for tlie Petition'cr. 

nu u for the Respondent. 

1 he 1 uhhc Prosecutor, for the Crown. 

t. Appellate Magis- 

tiate erred m treating as evidence 

against the hrsl accused admissions 
of tlie_ second accused. Under sec- 
ion 1(„ ot the Indian Kvidence Act 
the improper admission of evidence 
IS not .ground of itself for a reversal 
of any ilecision, if it appears to 
the Court that, iiidepeiidentlv of the 
evideiice improperly admitted; there is 
sufficient evidence to justify the decision 
It 1 were competent to deal with facts I 
should Ignore the evidence which ouAit 
not to have been admitted ami then 
consider whether there still remains 
sufficient evidenee to . supiiort the 
conviction, see Mokiir Sinnh v. (i}ni- 

reeba (1). Bat I am dealing witli the 
matter in revision and I cannot ador.t 
this course. Ordinarilv in such dr 
cumstances. the case will be reman,lc,l 

and the Magistrate will he directed^ to 

give a finding with reference to admis¬ 
sible evidence only. But unfortnnateiv 
there wa.s already one remand and I do 
not think any useful purpo.se will he 
served by prolonging this enqnirv. It 
fuithei appears that in so far as the' civil 
rights of the parties are concerned, tliev 
have entered into a compromise and that 
a decree has been passed giving effect 

.^"'..nmnadhan says that he 

M’lll be quite satisfied if I reduce t e 
sentence to the period of impri.soment 
already undergone. I tliink in fhe 
circumstances, this is q„ite fair and I 
accordingly make that order and dh-eet 

^ «ar. P. C. 


[] 9?I 


tliat i he line if it has heen collected shall 
be lefiuidefl. Ihe balance of the sen- 
loncf‘ shall i^e remitted. 

V. X. V. 

Balance of soitcnce rcniitiecL 


PATNA HIGH COURT. 

Revision' No. 2113 of 1924. 

June 13, 1924. 

:M,- Justice Adami and 
_ ^ ^Ir. J list ice Sen. 

A(J (JOPK AND OTIIKUS— ^VccrsED — 

Petitioners 
versa s 

RMPER{IR —Opposite Party. 

Penal Code (Act XLV of },Sf!Oj, .s-x. 7 ^.;, 744, 

Common object- Theft — Scoaiuite sentences- 

Code (Act V of iSOSf , ss. 

- hxaniiwUion of accused after exainina- 

tionof (yourt witnesses—iSubniission of case after 
connctto.i. 

Sfctiou .>12 of tho C'liminnI Proocduiv Code 
cannot he i>rouglit into f.lav after a C.)urt wit¬ 
ness i.s cxainlned, bo lio the cuinpiaioant or anv 
other witness, [jj. I'-Su. col. 1 ) 

A case mider uectioii :U0, Criiniml Procedure 

Gode, IS not to be suhinillcd after conviction but 

onl\ after c.xjjroisioii of opinion that tlie accused 
IS Lnulty. [dod.j 

the common ol)j.-ct of an unlawful 
ji.'Seml. y was theft, tlu' members of tho assembly 
camiot be .«cnt. need separatelv under sections .379 
m,.l 1 io 1 11 , IViial Code. [p. 285, col. 2.J 

C-runinal revision from llio detusion of 
the Oliieiating- Sessions Judge, .Jluzaffer- 
pur, dated tJie 7th May 1924, affirming the 
order of the Sub-Divi'.ioiial Magistrate, 
Sitamarhi, dated tlie 7th April 1924. 

Mr. C. M. Agarwala, for the Petitioners. 

1 he Assistant (Tovernment Advocate, 
for the Crown. 


J11 n n Tvr IT xnn 



various terms of rigorous imprisonment 

under seedions 379 and 144 and 143. Indian 

Penal Code. Tiie first two petitioners have 
been sentenced to l6 monllis under sections 

379, 75 and (i months under section 14b 
the sentences running concurrently. The 
other three liave been .sentenced to three 
months under section 143 and a fine of 
Rs. 50 under section 379 The value of 
the properties stolen was Rs. 50. 
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Mr. Agarwala on behalf of the petition¬ 
ers puts forward three points. The lirst is 
that after the defence iuid closed theircase 
the Court called the complainaiit as a Court 
witness and examined him and failed 
thereafter to examine the accused under 
section 3f 2, Criminal Procedure Code. The 
^condpoint is that the case was tried by a 
Deputy Magistrate of the Second Class who 
after convicting the i)etitioners. forwarded 
the case to the feuvisional ^la^istrate 
for sentence because lie held that the sen¬ 
tences which the petitioners should receive 
would be greater than he had power of 
inflicting. The third point is that though 
the common object of the unlawful 
assembly was the theft of crop.s, tlie peti¬ 
tioners have been sentenced separately 
under sections 379 and lf3 or 144. 

With regard to the first point I do 
not think that this Court will Ije inclined 
to interfere since the petitioners seems to 
be in no way prejudiced. The complain¬ 
ant was called as a Court witness and 
examined assuch by the Court. The judg¬ 
ment of the lower Appellate Court sJiows 
that the Court questioned tliis complain¬ 
ant not as tooccurrence but as to some 
matter in relation to the title of the lands. - 
The petitioners had a chance of cross-ex¬ 
amining him but refrained from doing so. 
If tliey were unwilling to cross-examine 
him as a Court witness it would lie un¬ 
likely that they would have been anxious 

' c. I 11 1 1 1 J explain away 
any evidence given ))yfhe complainant as 
a Court witness. 1 do not think that 
section 342, Criminal Procedure Code, can 
be brought into play where a Court wit¬ 
ness is examined, be he complainant nr 
any other pei*son. 

AVith regard to the second point sec¬ 
tion 349 clearly states that if the Magis¬ 
trate considers a person to be guilty i?nd 
to deserve a larger penaltv than the 
Magistrate liimself can impose, the 
Magistrate should send the case’to a 
superior Court for imposing a flttin" 
sentence. In the present case the Deputy 
Magistrate of the Second Class con¬ 
victed the petitioners. This was wrong 
After an expression of opinion as to the 
petitioner's guilt, the Magistrate siumld 
liave forwarded the case without anv 
record of conviction. 


point there is no doubt 

seuteuced under thetu osectiou, Tseetio 
3 1) and sectioii 143 or sectioib ll C 
tlie conviction and sentence nnrii.. 

tion and sentence should be .^.t aside’ 

to a lieavier punishment by reason ol 

Ordinarily the case ^^s^'one\\f ^ch 
go liack for re-trial o«dnt 

bectfon“fl9 "lS"“ of 

of civil nature in it and al?o the pIh 
tioners have already sci-v-pW c ^ rf 

able ,1,. “i,,See'.'' “ 

il'.r tlie previous convic¬ 

tions it IS to be remembered fhnf ti 

convictions were passed in 1898 m l 

Sen, J, —I agree. 

Sentences reduced. 


ALLAHABAD HIGH COURT 

Cui.Mi.\-An Rkfeue.vce Xo. 213 orpi^i* 

May 28. 1921. 

BALDEO PEAsiD“..vo 

r •• ’ D ^*’t»osiTE Party. 

(J,), J,70 — Coun, whether includes 

- Jurisdiction-Direct referent 

P‘rt(c, ivkcthcr competent, ^ district -Vc/y/tf- 
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A suc'jcssoi in .i (.jiirt is the saui*' t’om't as 
his predecessor in that Court and. thererore tJie 
I)redecessor who lias departed for another Court 
can no loinjer be lieid to be a presiding otti-er 
of the first C’ourt. [p. 287, col. 2.] ^ 

Muhammad Ibrahim v. Emperor '^7 Ind (’-jw 
145; 12 A. L.J. 100;i; 16 Cr. L J.‘ ir? and 'in^hc 
matter of Xawal Sinoh, 11 Ind. Cas. KUr ;U A 
o03; !) A. L. J. 481; 13 Cr. L. J. 302, followed. 

There should lie no judicial action ))v an 

mfenor Court by way of criticism of its superior 
Court. |p. 288. col. 2.1 

The High Court will not ordiuarilv accept a 
reference direct from the District Magistrate. He 
should submit it through the proper channel, ie., 
the Degal Kemembrancer. [p. 288, col. 1.] 

Criminal reference made by the Dis¬ 
trict Magistrate, Cawnpore, dated the 
9th April 1924. 

The Assistant Government Advocate 
for the Crown. 

Ml. J, M, Banerji^ for the Opposite 
Parties. 

JUDGMENT. —Ill this case one 

llaider Hnsain, an agent of two persons, 
Baldeo Pi'asad and Lachman Prasad, 
lodged a complaint under section 409 

XT ^ J Penal Code against one 

Aand Kishore, on the 10th of April 1923 

That case Avas enquired into and dis¬ 
missed under section 203 of the Criminal 

20th of April 
iJ^3. Ihe subsequent proceedings deal 
with the question of whether Haider 
Husain and Baldeo Prasad and Lachmau 
Prasad should or should not be prosecut¬ 
ed under section 211 of the Indian Penal 
Code for having lodged or abetted the 
mdging of a false complaint against 
Nand Kishore. In vieiv of these sub¬ 
sequent proceedings and the delay that 
had occurred in taking action against 
Baldeo Prasad and Lachman it is im¬ 
portant to note that no new facts are 

f f, I'Slit since the 

20th of April 1923, ivhen tlie case against 
Nand Kishore ivas dismissed. This is 
important because there has been a ten- 

down a hard and fast rule 
that delay is a ground for setting aside 
an order for prosecution. It may under 
certain circumstances be almost a suffi¬ 
cient ground in itself but in other cases 
It may be no ground at all. It is possible 
to imagine a case in Avhich the com- 

alleged offence mav not 

aavG actually come to light for many 


months or even years after it had been 
committed. In the present case it is 
clear that all the facts ivliicli justified, 
if tliey do justify, the prosecution of 
these men were known on or before 
the 20tJiof April 1923 ivhen the case Avas 
dismissed. 

The next step A\*as an application on 
the 23rd of April 1923 by Nand Kishore 
to Mr. Christie, then City Magistrate, 
Avho had tried the original case for 
sanction to prosecute Haider Husain 
under section 211 of the Indian Penal 
Code. No attempt was then made to 
obtain sanction to prosecute Haidar 
Husain s employers Baldeo Prasad and 
Lachman Prasad. The sanction Avas 
granted on the"6th of July 1923. Even¬ 
tually oAA'ing to the passing of Act XV^'III 
of 1923 AA'hich came into force on the 
1 st of September 1923, it was thought 
necessarj' and steps Avere taken to alter 
the sanction granted by Mr. Christie 
to a complaint under section 476 of the 
Criminal Procedure Code. This appa¬ 
rently, so far as I am informed, brought 
the matter to the notice of the prosecut- 
ing Inspector Avho then applied on the 
30th of October to Babu Prem Chand 
Seth Avho had succeeded Mr. Chri.stie 
as City Magistrate, for an order under 
section 476 of tlie Criminal Procedure 
Code against Baldeo Prasad and Lachman 
Prasad, the employers of Haidar Husain. 

It AA'ill be noticed then that no steps 
AA’hateA’er Avere taken against Baldeo 
Prasad and Lachman Prasad from the 
20th of April A\ffien the original case 
Avas dismissed to the 30th of October 
1923. The learned District Magistrate 
in referring the case speaks of “ the 
obstructive tactics of the accused.’’ It 
is true that Haider Husain Avas taking 
the matter of his oAvn prosecution from 
Court to Court. It is probably true that 
that inA’'olved the record going from the 
Court of the City Magistrate to the 
Sessions Court and to the High Court, 
but I cannot see even if that is so, 
that it accounts in any Avay Avhatever 
for Nand Kishore not having applied 
to prosecute Baldeo Prasad and Lachman 
Prasad at the same time that he ap¬ 
plied agamst Haider Husain Avhen all 
the materials that he was ever going 
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to get were already in liis possession 
and ill that of the Court. Nor do I 
think that the prosecuting Inspector 
was justified in making an application 
against Baldeo Prasad and Laclunan 
Prasad so many months aftenvards. It 
is quite likely, and I am certainly ready 
to accept, that he ivas in no way to 
blame for an apiilication in regard to 
these two men not having been made 
before. But I do think that after a 
lapse of nearly six months he should 
have declined to take any action. It is 
not necessary for me to determine whe¬ 
ther this delay would or would not be 
sufficient in itself for setting aside the 
order for prosecution as there are other 
points which will have to be dealt 
with and one of which ivill appear by 
itself sufficiently strong to make it 
inevitable that the reference of the 
District Magistrate be returned and the 
order of the Assistant Sessions Judge 
quashing the complaint under section 
476 of the Criminal Procedure Code 
against Baldeo Prasad and Lachman 

Prasad be maintained. , , 

To make the next point clear it is 
necessary to add one or two further 
facts. On the 30th of October 1923, as 
I have already stated, the Prosecuting 
Inspector applied to prosecute Baldeo 
Prasad and Lachman Prasad in the 
Court of Babu Prem Chand Heth who 
had now become City Magistrate. On 
the 21st of January 1924, the Prosecut¬ 
ing Inspector applied again to Mr. 
Christie, now no longer in charge of 
the Citv, for an order under section 
476 of "^the Criminal procedure Code 
against Baldeo Prasad and Lachman 
Prasad. It is not veiy clear how he 
came to make a second application, 
whether it was of his own initiative 
because he thought it better to apply 
to the Magistrate who had already 
granted a similar order against Haider 
Husain or whether it was due to some 
objection raised by Baldeo Prasad and 
Lachman Prasad in the Court of Babu 
Prem Chand Setli, Both suggestions are 
made but it is not very material to 
determine exactly what motives led to 
the filing of the second application. It 
was, in fact, filed and Mr. Chistie on 


the 8th of I^ebruary 102-1. passed an 
order under section 476 of tiie Criminal 
Procedure Code against Baldeo Ihasad 
and Lachman Prasad. Tliat order was 
appealed to the learned Assistant Ses¬ 
sions Judge, Mr. Ram Chander Saksena 
who set it aside on the 14th of March 
1924. He has referred to the delav tliat 
took place but the real point on whicJi 
he based his order setting it aside is tliat 
]\Ir. Christie had no jurisdiction to ])ass 
the order under section 476 of the Crimi¬ 
nal Procedure Code when he had ceased 
to be acting in the capacity of City 
Magistrate in whicli capacity lie had 
decided the original case. The learned 
Assistant Sessions Judge refers to the 
cases Chnni Lai v. Harbuns Rai (1) 
and Mallii Khan v. King Emperor (2). 
He remarks that authority to the con¬ 
trary has been shown to " him but he 
does not say what autJiority. TJie learn¬ 
ed District Magistrate in referring the 
case says “my object in making this 
application is to obtain a clear ruling 
of tlie Hon'ble Court witli reference to 
proceedings under section 476, Criminal 
Procedure Code, in tlie case of Magis¬ 
trate wiio has been transferred to 
another Court before sucli proceedings 
are taken." The learned District Magis¬ 
trate remarks “ there appears to be 
a support for both the views expressing 
(me) in the rulings of the Hoirhle 
High Court." He does not tell tliis Court 
wlierein he finds tlie conllict. It appears 
to me beyond the shadow of a doubt 
that Mr. Christie had no jurisdiction 
whatever. It has heen clearly pointed 
out in the case of Muhammad Ibrahim v. 
Emperor {Z) and In the matter of Naical 
Singh (4), that a successor in a Court is 
the same Court as Jiis predecessor in that 
Court. The corollary to this is perfectly 
clear that the predecessor who lias de¬ 
parted to another Court can no longer 
be held to be a presiding officer^of 
the First Court. There liave been some 
doubts expressed by other High Courts, 

(1) 1 A. L. J. .Ho; 1 Cr. L. J. oOfi. 

(2) 1 A. L. J. :m-. 1 Cr. L. J. G02, 

(H 27 Incl. Cas. Ho; 12 A. L. J, lOOo; 16 CL L 
J. 1)/ . 

(i) MIiicl. Caa.7Ce; 31 593; 9i^;I; 3« I81- 

13 Cr. L. J. 302. r.J. Jt>l, 


INDIAN CASES. 



SVA KVAW r. EMPJBKUK. 

Init they have since mostly, if not all, 
come to this view. In any ca^e liie 
view of tliis Court has long since Leon 
clear. !Mr. J. ^I. Banerji for the accused 
also rightly relies on the fact that rlie 
wording of section 476 of the Criminal 
Procedure Code is now different to that 
under tlie ohl Code, making the matter 
still more clear. He points out that now 
the offence must he one which appear.s 
to have heen committed in or in rela¬ 
tion to a i>roceeding in that Court. In 
the present case that cannot by an 
stretch of imagination mean anything 
but the Court of the (.’ity Magistrate 
and that it is only that Court tiiat can 
pass the order under section 476 of the 
Criminal Procedure Code. 

The last point that I liave to notice is 
tliat the District Magistrate himself refer¬ 
red this case to the High Court through 
the Sessions Judge instead of thro\igh 
the Legal Remembrancer. Had I noticed 
this, when the reference was first put 
^ip, it would undoubtely have been my 
duty to refuse to accetit the reference 
and to return it to be produced before 
this Court through the proi^er channel. 
As to what that proper channel is, a 
reference^to the cases of Ram v. 

Darjan Emperor x. Jainna Bai (6), and 
Emperor v, Gancja (7) will make clear. 
So far as this Court is concerned it is 
for the District Magistrate to act either 
through the Government-Advocate or 
through the Legal Remembrancer as lie 
may be advised to be the proper course. 

I understand from the Assistant Govern¬ 
ment Advocate that he ahould act 
through the Legal Remembrancer but 
that is not for me to determine. It 
js sufficient for me to say that this 
Court -will not ordinarily accept a 
reference direct. When the matter was 
brought to niy attention 1 thought as 
the case was now before the Court it 
■was best to deal with it. The object 
of the rule, 1 have stated, is sufficient¬ 
ly clear, for it only carries out the 


^’ (1887) G5; 5 Ind. Dec. 

(N. s.) 696. 

100^. M A. .178; 12 A. L. .T. 519; 

f J L^r. Li. J . 1U7. * 



princildc underlying section 435, clause 
(4), namely,^ that there should be no 
judicial action by an inferior Court 
l)y way of criticism of its superior Court. 

Im.)!' the I'easons I liave already 
given the ordei’ of the Assistant Sessions 

Judge is maintained and the reference 
returned. 

Rciercnce refu rned. 


RANGOON HIGH COURT. 

Crimixal Revisiox Xo. 47i-B or H):23. 

October 18, PJ23. 

Present: Justice ■\lay Oung. 

SYA KYAW- -Pei'itioxer 

VC 1 US 

h] P K R O R—R E s p n X D E N T . 

Criminal Proccdinr Codz [Act V r,f IS'JS), s. 260 

i. ompensation u'iihout cxaminalion of all pro¬ 
secution w it nesses. 

Comiienyatioii under seotiun 250. Criminal Pro¬ 
cedure Code, can be awarded only after the coin- 
plainant lias laid an opporlunilv of producing all 
ids evidence. 

^\ here, therefore, tlie Court refuses to examine 
all the witnesses jtroduced by the complainant 
whether their names apjiear in thc! list tiled «>r 
not, the order for compensation is illeg^al. 

('riminal revision from an order tifthe 
Townsliip i\iagistratc. Kawa, in Criminal 
RcGfular Xo. 10 of 1923. 

Mr. M(j Tsain, for the Petitioner. 

ORDER. —Compensation under sec¬ 
tion 250 can be awai ded only after the 
complainant lias hatl an opportunity of 
]:uoducing all his evidence. In tliis case, 
the Trial Court refused to examine two 
witnes.ses whose names did not appear 
in the list filed but wlio were brought to 
the Court by the complainant in order 
to save expense. Thus the complainant 
was illegally prevented from putting for¬ 
ward his wliole case. 

Gil the merits, also, there appears to 
have been a genuine disimte as to the 
boundaries of the land, and it is possible 
that the complainant acted on a mistaken 
belief. 

Be that as it may, the failure of the 
ToAvnship Magistrate to comply with the 
law vitiates his order for compensation 

and I must set it aside. 

s. n. 


Order set aside. 
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QURBAN ALI V. MAJID HUSAIN*. 

ALLAHABAD HIGH COURT. 

Sbcon-d Civil Appeal No. 361 of 1923. 

July 9, 1924. 

Present: —Mr. Justice Kauhaiya Lai. 
Mcer Q URBAN ALI— Defendant — 

Appellant 

VC vs H S 

Shaikh MAJID HU SAIN and others — > 
Plaintiffs and Defendants — 

Respondents. 

Agra T^aimy Act (II of 1901), ss. 5. 20—Grant 
of heritable ani transferable rights by zemmdar 
—Valiiity of grant — Fixid-rate tcniney —Tti^ka- 
dar —Mortgage of non-transferabU rights, validity' 
of. 

The grant by a setninizr of a lease in p:^rpctiuty 
giving th3 lessee heritable and transfcrablo rights, 
dees not create a tenancy at a fixed rate, inasmuch 
as a fixed-rate tenancy cannot be created by a ' 
contract with tho zemindar; and any rights which 
can be granted by the zemindars must be consis¬ 
tent with the provisions of section 20 of the U. P. 
Tenancy Act. Such a lessee might be said to 
bs a thekadar within the meaning of the said • 
section but even in that case his interest is not 
transferable. Therefore if such a lessee mortgages 
his rights under the leise, the mortgage is void 
and unenforceable against the mortgagor in his 
lifetime, or after his death without having an 
hsir, against the zemindar. All that the m.n’t.gagee . 
would be entitled to is a simple moursy-decree 
against the assets of his mortgagor, [p. 289, col. 2; 
p. 290, col. 1.] 

Second appeal against a decree of 
the S'lhordi iate Judge, Jaunpur, dated- 
the 23rd Novemoer 1922. 

Ma I[bal Ahmad,, for the Appellant. 

Mr. P. L. Bamrji^ for the Respond¬ 
ents. 

4 

JUDGMENT. —Musammat Naurasi ^ 
was the tenant of a certain hoMi-ig - 
from wliich the zemindars sought to 
eject her. A settlement was subsequently 
arrived at between her and her husband, 
Mata Badal, on the one hand and the 
zemindars on the other, whereby the 
latter granted a lease in perpetuity to 
Mata Badal of the same holding, giv¬ 
ing the lessee heritable and tr in .far- 
able ri^ht^ S.jme time after this leise 
was execatel Mata Badal an \ Musammat 
Nciurasi made a posses.sory mortgage id 
the holding in favour of the predecessor- 
in-title of the present plaintiffs for a 
sum of Rt^. -00, out of which Rs. 12 
were taken for the payment of e.ertain 
arrears of rent due lo tlie zemindars. 
The validity of the mortgage forms the 
subject-matter of contention in this 

19 
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appeal. The Court of First Instance 
found that the mortgage ' was invalid, 
inasmuch as it offended against the 
provisions of section 20 of the Agra 
Tenancy Act (II of 1901). The lower 
Appellate Court, however, came to the 
conclusion that the mortgage was valid 
under section-20, clause 3,' of the said 
Act. Section 20 provides that tlie in¬ 
terest of an occupancy -tenant or a non- 
ojcupaney tenant, other lhau a t/ieA-ec/ar, 
shall not be transferable in execution 
of a decree of a Civil or Revenue Court, 
or otherwise than by a voluntary transfer 
between persons in favour of whom, 
as co-sharers in the tenancy, such a 
right originally arose, or -who-have be¬ 
come by succession co-sharers, therein; 
but the interest of a thekedar shall, 
subject to the terms of his lease, be 
heritable but not transferable. Both 
Mata Badal and Musammat Naurasi are 
dead. They left two, sons who were 
impleaded as defendants to the present 
suit, hut both of them died during the 
pendency of the suit, leaving no issue. 
The zemindars thereupon took posses¬ 
sion of the tenancy and they resisted 
the claim of the plaintiffs to enforce 
their mortgage. In the plaint the ten¬ 
ancy mortgaged was -described as a 
tenancy at a fixed rate, but the Tii;d 
Court lias found that the mortgagors 
were not tenants at fixed rates within 
the meaning of section 8 of tlie U. P. 
Tenancy- Act. It is immaterial whether 
Musammat Naurasi and her husband 
were non-occupancy tenanis or occu¬ 
pancy tenants before they-took a perma¬ 
nent lease of the holding from the zemin¬ 
dars. As ohsei'vexl in Bachchi v. Bachchl 
(1) a fixed rate tenancy cannot be created 
by a contract with the zemindar; and 
any rights which can be granted by the 
zemindars must be consistent witli tlie 
provisions of section 20 of the U. P. 
Tenancy Act, which forbid the sale of 
a holding in e: cculion of a decree of 
a Civil or Revenue C’ourt, and also 
a voluntary transfer, except in 
favour of iiersons, who are co-sliarers 
ill the tenancy, ft miglit be said that 
Mata Badal was a t/ic/jei/ai’of transferalDle 

(1} 28 A. 7-17; 3 A. L. J, 513; A. W. N. (1906) 76. 
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riglits under the lease granted to him bv 
the zemindaT.'i, but the interest of a 
thekedar is not permitted by law to be 
transferable. The zemindars took no 
•step to avoid the mortgage within the 
time allowed by law, but all the same 
the holding c-annot be sohl in execution 
of a decree and as pointed out in Ram 
Sartip V. Kishan Lai (2) the mortgage 
cannot, despite the contract contained 
in the lease, be enforced. The remiii- 
dars claim the holding by right of escheat 
and despite the covenant entered in the 

anH*"^** mortgage was void 

and unenforcible a.s again.st the mort- 

gagors^ It cannot be enforced against the 

escheat, nor can the 

mem°nf enforce- 

^ mortgage. The mort- 

“• money- 

decree against the assets of their 

mortgagors in the hands of the de- 

The appeal is there- 
fore allowed and m lieu of the decree 

parsed by the lower Appellate (’ourt a 
Kiinple decree for money will be prepai- 
cu ^\lth costs incurred by the mort¬ 
gagees in the Courts below and future 
interest from the date of the suit till pav- 
ment at 6 per cent, per annum, against 
the assets of the deceased. Considering 
the peculiar circumstances of the case 
and the conduct of the zemi,id,irs ^vho 
are seeking to deprive the mortgagees 
of their money after they had' given 
the lessee transferable rights 1 Tnal-P 
no oi-fl^er as to the costs incurred bv 

the defendants-appellaiits here or any of 

the Courts below. 


“• Appeal accc]>ted. 

tai I't) A. 327; i A, L. J. 30C; A. \V. X. (laoTj 70. 


CALCUTTA HIGH COURT. 

Appe.\l from Originae Decree No. 147 

OF 1921. 

March 31, 1924. 

Present: —Mr. Justice Newbould, 
and Mr. Justice B. B. Ghose. 

MUHAMMAD SAFAR JAMA KHAN 

uZ/rtsJANGLU KHAN and akother— 

D E FE N DA NTS—A P PE L LA N TS 

t'C 7*S HS 

Raja SATYA NIRANJAN 
CHAKRAVARIT —Plaintiff— 

Respondent. 

(-o-sharer—Joint land —Hat started by two co¬ 
sharers—Subsequent improvement by oiic^Other 
co-sharer whether excluded from, profits. 

M hen a hat is started on a joint land by two 
co-sharers, the fact that after the hat has been 
established one co-sharer makes improvements in 
the hat at his own expense, does not give him the 
right to exclude the other co-sharer from the hat 

that had been started for their joint benefit, 
[p. 291, col. 1.] 

Appeal against a decree of the 
Subordinate Judge, Birbhum, dated the 
17th January 1921. 

Dr. Jadunath Kanjilal and Babu 
‘Jyotish Chayidra Sarkar, for the Appel¬ 
lants. 

Babu Sitaratti BanerjeCy for the Re¬ 
spondent. 

JUDGMENT. —The facts of this 
case as found by the lower Court are¬ 
as folh>ws :—Tlie land in suit about 11 
biyhfts in area appertains to a Reveune 
free Mahal bearing Tovzi No. 237 of the 
Birbhum ('ollectorate. The plaintiff, 
known as tlie Raja of Hetampur, is the 
painidar of 12i-annas share of that 
Estate and the defendants are owners 
of the remaining S.Yannas share of the 
zemindarL On the' Hth Pos 1320, cor- 
res]>ondiiig to December 1913, a hat was 
opened on this land. It Avas the plaint¬ 
iff's case that he alone opened this haty 
but the finding is that it was estab¬ 
lished botli by the plaintiff and the 
defendants. At first some thatched 
huts were erected from materials collect¬ 
ed by the plaintiff’s manager and the 
defendants from their joint tenant. 
About a month later it was proposed to 
build corrugated iron sheds in place of 
the thatched huts. The defendants 
were asked to pay their share of the 
expenses of erecting these iron sheds 
aad they expressed their inability to 
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do SO. Thereupon the plaintiff had the 
iron sheds built at his own cost. The 
plaintiff' also at this time set up a marble 
slab describing the bazar as Brahma 
Bazar after his son Brahma Narain 
Chahravarti. In the year 1325 the 
defendants attempted to levy tolls and 
there was dispute which led to proceed¬ 
ings under section 145, Criminal Pro¬ 
cedure Code, being instituted. These 
proceedings were dropped and to prevent 
future disputes the ]>laintiff instituted 
the present suit Tor-declaration of his 
right to take the 16-annas share of the 
proiits arising from the hat. Cii these 
findings of fact the lower Court has 
granted the plaintiff a decree 
declaidng his exclusive title to that 
portion of the hat on which the corru¬ 
gated iron sheds stand and to the 
exclusive profits arising therefrom. The 
remainder of the claim has been 
disallowed. 

We are unable to agree with the 
learned Subordinate Judge that on the 
facts found tlie plaintiff’ is entitled to 
a decree declaring his rights to the 
whole of the iirofits arising from any 
portion of the hat. The law to \)e 
applied in a case wiien one co-sharer 
takes exclusive possession of Joint land 
is laid down in the cases of VV'ufito/i 
cl; Co. V. Ramchand Dntt (1) and 
Ijachmeswar Shujh v. Matioicar Hosseiii 
(2) and our attention has akso been 
drawn to the case of Madan Mohan Saha 
V. Rajab Ali (3). But the principles laid 
down in these cases are not applicable 
to the facta as found in the present case. 
Since the hat was started on joint land 
by both the plaintiff and the defendants, 
it is not u case of one co-sharer taking 
possession to the, exclusion *>f the othei-. 
The fact that after Wur hat had been 
established the plaintiff made improve¬ 
ment in the hat at liis own expense 
would not give liim the right that he 
claims in this suit to exclude his co-sharer 
from the hat that had beeji started for 
their joint benefit, 

( 1 ) 18 C. 10 ; 17 T. A. 110; 5 Sar. P. C. J. 535; 9 
Ind. Dec. (x. e.) 7 (P. C. '. 

(2) 19 C. 253; 19 I. A. 18; C Sar P. C. J. 133 

(P. C.). 

(3) 28 C. 223. 


On behalf of the plaintiff is filed a 
cro5s-ol>jection to this appeal and it is 
contended that the finding of fact 
should be reversed and it should be lield 
that the plaintiff established the hat 
after purcliasing the rights of the 
tenants in occupation of the land. In 
support of this he relies on the deeds 
of sale Exhibit I executed by one Katifan 
Bibi in 1903 in favour {>f Islian Mudi 
ccmyeying 10 cottas of rent free land, 
Exliibit 3 a deed of sale liy whicli Ishaii 
Mudi sold this, land and an additional 5 
cottas of rent paying land to the plaintiff 
on the 3rd February 1919, and also 
ItiXhibit 4 a deed of sale by which tlie 
widow of Gadadhar sold some land to 
the plaintiff' on the 2nd March 1919 
These two last deeds recite that the 
land was actually sold to the plaintiff 
before the establishment of the hat 
But the evidence given to prove these 
deeds tloes not support tJie recitals in 
them. Ishan Mudi himself says 1 Iiat the 

land was forcibly taken from liini by 
the ce/n/adur, and it was not until Ii’e 
tlirealeued to liring a suit that the sale 
deed was executed. The witness who 
jjroves JOxhibit i says nutJiing about 
any purchase prior to the date of the 
deed. It is also suggested that the 
witnesses for the plaintiff wiio support 
the defendants' story tliat tJie hat was 
started by botli tlie plaintiff and defend¬ 
ants Jiave been induced to give false 
evidence because the defendants have 
considerable inlluence in the locality 
AVe cannot reject the evidence of tlie 
plaintiff s own witnesses on this ground 
Not one or two but practically all the 
plaintiff’s witnesses agree that the hat 
was started by both parties. AVe cannot 
lielicvc that if the land had really been 
Ixuight by tlie jdaintiff before the hat 
was started he Avould havp asked his 
CO sharer defendants to join with him 
in starting the hat. We have no doubt 
Uiat this fact is true and tliis is fatal 
to the case for the plaintiff. 

The replt is that the plaintiff s suit 
fails. e accordingly decree this appeal 
reverse the decree of the lower C^urt 
and dismiss the suit. The defendants- 
appellants will get their costs in this 
and in the lower Court. 
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The cross-objection is disallowed. We 

make no order for costs in the cross- 
objection. 

Appeal allowed. 

Cvoss^objectioii dismissed. 
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A-DLAHABAD high court. 

Civil Revision No. 81 of 1924 
^ July 2, 1924. 

Boys. 

All^Lri AlAL AND ANOTHER—PLAINTIFFS — 

Applicants 


RAJ RAJESVVARI JIU V, GATI KRISHNA. 

« 

Provinces and Assam Civil Courts Act 
(Act XII of 1887) and under that Act 
an appeal lies from hi.s decision to the 
Subordinate Judge. It is only necessary 
to add that the case was transferred to 
the Court of the Honarary Munsif under 
the provisions of section 8, clause 2 of 
Act II of 1898 and not under provisions 

ri “I the Civil Procedure 

Code. The application is dismissed. 

Application dib'missed. 


versus 

HIRA LAL AND ANOTHER—DeFEND^NTS- 

Opposite Party. 

/ >r o_h Act (II of 1806), ss. . 

>^ortkA\ estet'n Province^i and Assan 

t ^ -ISmatl Cans. 

-honorary Munsifs Court- 

^ transferred from a Small Caust 

Uo^S ,2^ n? n Court under sec 

tion 8 (2) of U. P. Honorary Munsifs Act and no 

Code, the Honoran 
Munsif, for the purpose of liearing the case doe- 
not become a Small Cause Court Judge’ and 
therefore, his decision is appealable. ^ 

Civil revision from an order of the 
Additional Subordinate Judge Saha- 
ranpur,^ dated the 12th March 1924. 

Mr. 67. C. Thompson, for the Appli- 

Pa^i- ‘he Opposite 

*^dDGMENT.—The only srountl 
urged in this revision is the fourth ground 
which was added hy a subsequent appli¬ 
cation. It IS suggested that because thi.s 

a the Court of 

a .^dge of Small Cau.ses to the Court of 

a Honorary Munsif that therefore the 

Honarary Munsif for the purpose of 

CwT^Ind® case became a Small Cause 
Court Judge and no appeal lav from 

’■h® Subordinate ‘Judge 
This IS to assume that the transfer \vas 
under section 24 of the Code of Chdl 
Procedure and to ignore the effect of 
section 9 of Act II of 1896 under which 

i dSkrTd'bv 'f- He 

A ^®ciarea by that section to be a Civil 

^otxrt -under -the Bengel, North WeSS 


CALCUTTA HICH COURT. 

Appeal froji Original Decree No. 85 

OF 1923. 

August 2, 1923. 

Present: Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 

RAJ RAJESA\ARI JIU— Plaintiff— 

Appellant 

versus 

GATI KRISHNA CHAKRABARTI 

AND OTHERS—DEFENDANTS—ReSPONDEaNTS, 
Contempt-Breach of undertaking tjiven to Court 
--i enalty—Procedure -Undertaking to pay deficit 

Coy-rt-fees, failure to cam'y out~Appeal, main- 
fainability ot~Coun Fees Act {VII of 1870), s. 12 
(A^AddiUonal Court^fec, when to ' be levied — 
Intepretation of Statutes -Fiscal Statutes. 

1 he breach of an undertaking given to the 
^ourt by a litigant, pending proceedings, on the 
laith of which the Court sanctions a particular 
course of action or inaction, is misconduct 
amoimtmg to contempt, [p. 205, col. 1.] 

n hen a person is guilty of such contempt he 
places himself in a perilous situation so as not 
to be heard by the Court till he has purged his 
contempt, [ibid.] 

1 - rule imposing such a penalty is 

limited to the proceedings in which the contempt 
coccurs. [p. 205. col. 2.] 

Case-law referred to. 

Plaintiffs suit was held to have been imder- 
rallied and he undertook to make up the 
denciency ui Court-fees before the decree was 
♦ Court, thereupon, proceeded to 

Wy the .suit on the merits and it was eventually 
dismissed. The plaintiff failed and refused to 
carry out his undertaking with respect to the 
payment of deficit Court-fees. He prefeiTcd an 
appeal against the decree of the Trial Court with 
respect to costs : 

//‘e/d, that the plaintiff was guilty of contempt 
and his appeal could not, therefore, be enter* 
tamed, [p. 290, col. I.] 

A provision of the character of that.contained 

section 12 of the Court Fees Act 
enould bo etrictly ccoistrued and additional 
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Court-feea should he levied from a pnrtv litigant 
only in exact conformity with the precise words 
u although provisions in fiscal Statutes 

should not be so construed as to furnish a 

chance of escape aiid a means of evasion, fp. 204 
col. 1.] 

Case-law referred to. 

Appeal against a decree of the Sulj- 
ordinate Judge, Midnapoiv, dated the 
16th September 1922. 

Mr. S. C. Maity and Babu Apurba 
Charan Mookerjee. for the Appellant. 

Babns Hamendra Nath Sen and 
Gopendra Nath Das, for the Respondents. 

JUDGMENT, —This appeal raises a 
question of some novelty and of consider¬ 
able importance. 

The plaintiff, who is the appellant in 
this Court, instituted a suit for recovery 
of possession of land and mesne profits 
in the Court of tlie Second Munsif at 
Midnapur. The subject-matter of the 
litigation was valued at Rs. 600 and 
Court-fee was paid accordingly. The de¬ 
fendants objected that the suit liad been 
undervalued and that if properly valued 

it would be found to be bevond the 

«' 

pecuniary jurisdiction of the Court 
where it had been instituted. This point 
was investigated and on the 1st Decem¬ 
ber, 1921, the Munsif came to the con¬ 
clusion that the value of the subject- 
matter of the litigation was Rs. 6,000. 
The result was that the plaint was 
returned to the plaintiff for presentation 
to the proper C.^ourt. On the 21st Decem¬ 
ber, 1921, tlie plaint was pre.sented in 
the Court of the Subordinate Judge at 
Miduapore ; but notwithstanding the 
findingofthe Munsif, the suit was valued 
at R.S. 1,125 and Court-fee was paid ac¬ 
cordingly. The defendants objected 
that the suit had been undervalued. 
The objection was manifestly of vital 
importance from a two-fold standpoint. 
In the first place, if the value of the 
suit was Rs. 6,000 instead of Rs. 1,125. 
the forum of a possible appeal would be 
th^ Hig'i irl an 1 not the Court of the 
Di-strict Jud^e. In the second place, if 
the vilue was Hs. 6,003 insteid of 
Ks. 1,125, a considerable amount of addi¬ 
tional Court-fee would he leviable from 
the plaintiff. The suit was taken up for 
trial on the 14th September, 1922, The 
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hearing lasted for three days and on tlic 

16th September, 1922, the suit was dis¬ 
missed on the merits. The judgment of 
the Subordinate Judge embodied a direc 
tion upon the plaintiff to pay the deficit 
Court-fee. The parties are not agreed as 
to what happened at the trial and how 
this order came to be made. This much 
is clear that the Court-fee demanded by 
the Suliordinate Judge was not paid 
The decree dated the 23rd October, 1922, 
recited, first, that although the suit liad 
been valued at Rs. 1,125^by the plaintiff, 

its value had been determined liy the 
Subordinate Judge to be Rs. 6,000,‘ and 
secondly, that the deficit Court-fee liad 
not been paid up to that date by the 
plaintiff. On the 3rd February' 1923. 
the decree ivas amended in respect of 
costs. In the decree as originally drawn 
up. the <*osts had been calculated on 
the basis of a valuation of Rs. 1,125. 
Tlie decree was amended and costs were 
calculated on the basis of a valuation of 
Rs. 6,000. Tlie decree further directed 
that separate costs would be ])aid to tlie 
different sets of defendants. The plaint¬ 
iff who was apparently satisfied willi 
the decree as originally drawn up. now 
found himself in a position of embarrass¬ 
ment and on the 20th April, 1923, 
lodged the present appeal in this Court 
against the amended decree. The 
grounds were directed not to tlie merits 
but to the question of crosts. The me¬ 
morandum of appeal was valued at tlie 
difference l)etween the original and 
amended costs and the Coiirt-fee was 
paid accordingly. Tlie Stamp Reporter 
did not fail to notice the note made in 
the decree that the deficit Court-fee had 
not been paid by the plaintiff; but the 
question could not be considered at that, 
stage, because till the records weie 
received, it could not be ascertained 
whether the amount due from the plaint¬ 
iff had or had not been deposited in the 
lower Court. On the receipt of the 
records, the matter has i:Ow he< n j la( < d 
before usforordeis. 

The appellant has urged thatll.dc 
is no provision of the law which tnliilcs 
this Court to compel him to pay the 
deficit Court-fee, The respondent has 
relied upop the provisions of section 12 
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of the Court Fees Act, 1870. The first- 
clanse of the section proviiles that the 
flecision of the Trial Cmirt upon the cpies- 
tion of valuation is final as between the 
parties to the suit. The second clause 
provides fui- the correction of error, if 
any. committed in this respect by the 
Trial Court. The second clause is in 
these terms ; 

But whenever any such suit comes 
before a Court of Appeal, reference or 
revision, if such Court considers that 
the said ((uestion has been wrongly decid¬ 
ed, to the detriment of the revenue, it 
shall require the ))aity Ijy whom such 
fee has been paid to pay so much addi¬ 
tional fee as Avould have been payable 
liad tlie question Ijeeu l ii^hth' dcciderl 
and the provision of section ID, para¬ 
graph ii. shall apply.*' 

Paragraph ii of .section 10 provides 
that wliere. in the oi)inion of the (.'ourt, 
the valuation of the suit has l)een Avrongly 
estiiputed and the plaintiff has con¬ 
sequently been required to ])ay an a<ldi 
tional fee, the suit shall be .stayed until 
the additional fee is paid. If the addi¬ 
tional fee is not paid within such time 
as the Court shall fix, the suit shall be 
dismissed. 

The appellant contends that section 12 
is by, its terms inapplicable. The (jues- 
tion of valuation has not been Avrongly 
decided by the Trial Court, and tlioirgh 
there has been a detriment of the revenue, 
it is,,attributable, not to an erroneous 
decision of the Court upon tlie question 
of valuation, but to the failure of the 
plaintitT to carr>^ out the direction of the 
Court. In these circumstances, it is 
argued that clause (2) of section 12 is of 
no assistance. It may be conceded that 
a provision of this character should be 
strictly construed and that additional 
fee should be levied from a party litigant 
only in exact conformity with the precise 
words of the Statute; although provisions 
in fiscal Statutes should not he so con¬ 
strued as to furnish a chance of escape 
and a means of evasion : Inland Rex'enne 
Commissioners v. Oliver (1), Pariinyton v. 


(1) (1909) A. C. 427; 78 1.. J. P. C. MG- 101 L T 
M0;53S.J.649;25T.L.K.707. ^ 
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Attorney-General (2), Coa: v. Rabbits (3), 
F)yce V. Monmontlishire Ry. and Canal 
Co. (I), (Jriental Bank Corpoi’ation v. 
Wriyht (5), Tennant v. Smith (6), iSecre- 
tarif of Statcior India v. Scoble (7), United 
SOttes V. Thirty-six Barrels of Wine (8) 
and Attorney-General v. Furness Railway 
Co., (9). But this manifestly raises the 
([uestion, what is the position of a litigant 
who takes up such an attitude. That 
must be determinefl with reference to 
the facts of tlio ])ai'ti(iular case before 
the C’ourt. 

It is not disjuited that in the normal 
(■(rnrse of events the (piestion of valuation 
should have been decided in the first 
instance and an order made by the Sub- 
ordinale Judge upon the j)laintifT to pay 
the delieit Court-lee beTue lu' proceeded 
to try the suit on tlie merits. J'liere has 
been a divergence of statement between 
the parties as to how there was a depar¬ 
ture from the provisions of the law on 
the subject. The defendants maintain 
that the suit was tried on the merit.s 
because the plaintifi gave an undertaking 
that the delieit Court-fee would Ije paid 
before the decree was drawn up. The 
plaintiff maintains, on tlie other hand, 
tliat no such undertaking was given. 
\\ e have examined the affitlavits placed 
before us and we have come to the conclu¬ 
sion that tliestojy narrated by the defend¬ 
ants should beacceptedastrue. Itis incon¬ 
ceivable that an ex])erienced Subordinate 
Judge would have proceeded to the trial 
of the suit on tlie merits unless an under¬ 
taking had been given that the deficit 
Court-fee would be paid. What the 
plaintiff has done in substance is that he 
has obtained a trial of the matters in 
controversy on the merits and he has 

(21 (1869) 4 H. L. 100 at p 122; 38 L. J. Ex. 205; 

21 L. T. 370. 

(3) (1878)3 A. C. 473 at p. 478; 47 L. J. Q-B. 
385; 38 L. T. 430; 26 W. R. 183. 

(4) (1879) 4 A. C. 197 at p. 202; 49 L. J. Ex. 130; 

40 L. T. G.iO; 27 U’. R. 666. 

(5) (1880) 5 A. C. 842 at p. 856; 50 b. J. P. C. 1; 

43 L. T. 177. 

(6) (1892) A. C. loOatp. 154:61 L. J. P. C. 11; 

66 L. T. 327; 56 J. P. 596. 

(71 (1903) A. (’. 299; 72 L. J. K. B. 617; 60 L. T. 

1; 51 \V. R. 675. 

(b) (1870) 7 Blatchford 459. 

(9) (1899) 2 Q. B. 267; 68 L. J. Q. B. 623; 6.3 J. P- 
326: 80 L. T. 710; 15 T. L. R. 2b9. 
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gone back on his undertaking because 
the result has i^roved unfavourable. In 
these circumstances, the ([uestion arises, 
Avhat action should be taken bv the 
Court. 

It is unquestioir-ible that the breacli 
of an undertaking given to the Court by 
a litigant, pending proceedings, on tlie 
faith of which the Court sanctions a 
particular course of action or inaction is 
misconduct amounting to contempt. It 
is further well-settled tliat when a person 
is guilty of such contenij^t he places him¬ 
self in a perilous situation so as not to 
])e heard by the Court till he has purged 
his contempt. Lord Chief Baron Gilbert 
laid it down as a general rule that tlie 
contemner who is in contempt is never to 
be hear*! bv motion or otheiovise till he 
has clearetl hi.s contempt and paid the 
costs; as for example, if he comes to 
move for anything or desires any favour 
of the Court (Gil))ert on Forum Komanum 
102). The limititions of this rule were 
examined and explained in the case of 
Dkarmapal v. Krista Daijal (10), where 
the decisions in Clark v. Dae (11), 
Herrin g v. Clohern (12), Curtis v. Curtis 
(13), Chuck V. Craner (11), Russell v. 
East Aujlian Railway Company (15), 
Garstin v. Garstin (IG), Cavendish v. 
Cavendish (17), Gordon v. Gordon (18 i, 
were analysed and reviewecl. Reference 
may further be made to the cases of 
Wenman v. Oshaldiston (19), Hill v. 
Bissel (20), Vowles v. Young (21), Anon 
(22), Bellchamher v. Giani (23), Killing v. 
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Killing (24), Odell v. Hart (25), Bryan v. 

(26), Lord Cranstown v. Goldshcde 
(27), Wilson \\ Bates (28), Crawforth y. 
Holder (29), Harrison v. Harrison (30) 
Oldfield V. Cobhenm), Taylor x. Taylor 
(32). Futvoye v. Kenwurd (33), Burdefl v. 
Hay (34), Gould v. Twine (35), White v. 
Bromige (36), where the applical)i]itv of 
this doctrine came under consideration 
in diverse circumstances. It is in fact 
an elementary rule-tlrat one in contempt 
may be denied certain favours of the 
Court and privileges, until he has purged 
himself of contempt, and a useful collec¬ 
tion of cases was brought to the notice 
of the Court in the course of the argu¬ 
ments in Gordon v. Gordon (18). TJie 
rule denying privileges is limited to 
pfoceedings in which the contempt 
occurs. A litigant in contempt has no 
standing in the Court. In the case 
before us. the attitude of the plaintih 
has placed him entirely out of Court. 
He is competent to appeal to tliis Court, 
only on the assumption that a decree 
lias been made against him in a litigation 
valued at Rs. 6^000. If the value of the 
suit is Rs. 1,125, as he pretended in tlie 
Court below, tlie appeal lay to the-Court 
of the District Judge. He has adopted the 
view of the Subordinate Judge that the 
value of the subject-matter of this litiga 
tion is Rs. 6,000 in order to enable liTm 
to seek the assistance of this (7onrt. 

He has, however, most inconsistenth- 
refused to pay the Court-fee leviahTe 


(10) 4 Ind. Crts. 7 lfi: 10 C. L. J. 031. 

(11) (1829) 1 Russ. & Mv 103; .39 (0. H. 10. 

(12) (1841) 12 Sim. 410; 59 K. R. 1189. 

(13) (1815) 5 Moo. P. C. 25i at n. 253; 13 E. R. 
487. 

(14) (1840) 1 Coop. T. Cott. 205; 47 E. R. 820; 70 
R. R. 4. 

(15) (1850) .3 Mae. & G. 101; 0 Railw. Oas. 501; 20 
L. J. (X. 8.) Ch. 257; 15 Jur. 935; 12 E. K. 201; 17 L. 
T. (o. 8.) 298; 87 R. R. 39. 

(16) (1805) 1 Sw. &Tr. 7.3; 31 L. J. Mat. 45; 1,3 
W. R. 50?; 101 E. R. 141.3. 

(17) (1860) 15 W. K. (Eng.) 182. 

(18) (1901) P. 103; 7.3 L. J. P. 41; 90 L. T. 597; 52 
W. R. 339; 20 T. L. R. 272. 

(19) (1719) 2 Bro. P 0. 276; 1 E. R. 911. 

(20) (173)) Mo3. 258; 25 E. R. 383. 

(21) (183.3) 9 Vcs. 172; ,32 E. R. 507. 

(22) (1808) 15 Ves. 174; 33 E. R. 720. 

(23) (1819) 3 Madd. 53 R. R. 35; 53 E. R, 
607. 


(21) (1821) 0 Madd. 63; 56 E. R. 1010. 

(25) (1828) 1 Mollov 192. 

(20) (18.34) .3 L. J. V’h. 111 . 

(27) (18.36) 2 Y. & C. Ex. 70; 5 L. J. Ex. Eo ^>3- 

160 E. R. 315. ^ ’ 

(28) (18.38) 3 My. & Cr. 197; 45 R. R. 254; 7 L J 
(N. s.) Ch. 131; 40 E. R. 900. 

(29) (1840) 3 Y. & C. Ex. 718; 9 L. J. Ex. Eq ,33- 

100 E. H. 891. ’ 

^^^30; (1812) 4 Moo. P. C. 96; 6 Jur. 809; 13 E. U. 

(31) (1849) 12 Boav. 91; 85 R. R. 28; 53 E. R 995 . 

85 R. R. 28. ' 

(32) (1849) 1 Mac. & O. .397; 1 H. & Tw 4.37- 41 

E R 1318 * 

^\33) (1859) 2 Gift. 110; 12S R. R. 49; GO E. R. 

(.34; (18)3) 33 Beav. 189; U3 R. R. 80- 55 E U 
339 

* (35) (1874) 63 L. J. Ch. 381; 30 I,. T 243* 29 w 
R 398 ^ "* '* ’ 

\33) '(1878) 20 W, R. (Eng.) .312 
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on the plaint in a suit valued at Rs. 6.000. 
\\ e are consequently of opinion that the 
appeal should not be entertained. 

rhe result is lliat this-appeal is dis- 
niissed with costs. M e assess the hear- 
inc: fee at five gold 77 ?o/n/r^'. 

di.■^missed. 


ALLAHABAD HIGH COURT. 

bEcoN’D Civil Appeals Nos. 1201 and 

1257 OF 1922. 

■ May 21, 1924. 

Present :~~:SIy. Justic Daniels and 

V- * Neave. 

^lA^lD RAM SIXGH—Depend.*nt 

—Appellant 

versus 

HARI iSAKAN DAS and others 
Plaintiffs—Respondents. 

Landlord and Tcvavt-Suit for arrears of-rei 
Ucjuidant in possession • under, oral Icase- 
\\ rttten lease .not executed—Registered Kabulivat- 
Lompensation for use ani occupation—Ex-prSpri 
tarij tenancy—Rent less than statutory rate, whetlu 
recoverable—Agra Tenancy Act {II of WOl), ss. h 
Sj—Mutation—Mortgagee entered as lessor c 

'^ortgagor s application—Presii7nptio7i—U P Lan 

Rei^enue Act {ITI of 2901), s. 44- ' 

\\ here there 19 an oral lease and a recristere 
kabuliijat ^nd rent has been paid and received fr 
several years, the lessee i.s liable, cnen H t 

/v-a6u?*,ya( does not constitute a valid tenanev 1 

pay compensation for theu.se and occuSn’ 

’U'pHes for mutation , 

. IC entered as lessee and M 

on lild dowlriuVecUon 11 ‘of 7l 

dv.vains.Mion 10 0 ^ Tfna“?ct 

not be.atak4 Act hat 

a decree of 

9th May 192l'''’ dated 


CASES. 


Dr. S. X. 5en, for the Appellant. 

Dr. M. L. Agarivahy ioT thQ Respond¬ 

ents. 

JUDGMENT. —These are two con¬ 
nected appeals in a suit for arrears of 
rent under section 102 of the Agra 
I'enancy Act. The suit has beenklecreed 
by both the Courts below and the 
defendant appeals. On 6th July, 
1909, the defendant executed a usufructu¬ 
ary mortgage in favour of tlie plaintiffs 
of an eight annas share in the village 
of Mirpur Gaindiwar Mahal Daiyan 
Sadarang. It is in respect of this share 
that the present suit for arrears of rent 
has been brought. On the same date 
the mortgagees gave a theka of the share 
to the mortgagor on a rent of Rs. 210 per 
annum. No written lease was execuied 
but the defendant executed a registered 
kabuliijat stating that he had taken the 
zamindari share, the area of wliich was 
101 bighas, on a lease from the 
plaintiffs and agreeing to pay the rent. 
Application for mutation was made to 
the Revenue Court and the defendant 
was duly entered in the khexcat as 
thekedar and the plaintiffs as lessors in 
resi^ect of the theka. It appears from 
the evidence of the pativai'i, who was 
the only witness examined, that the 
defendant who has admittedly been in 
possession, paid rent under the theka, up 
to the year 1912. 

The defence to the suit which was 
put forward in the Courts below and is 
repeated in the grounds of appeal is : 

1. That no tenancy was created hv 
means of the kabuliyat and, therefore, the 
defendant cannot be sued for rent. In 
this written statement he declared that 
he had paid Rs. 210 a year now claimed 
up to date not by way of rent but by way 
of interest on the mortgage. 

2. That as part of the land covered 
by the lease was six' land no rent could 
be claimed in respect of this portion of 
the area covered by the lease until rent 
had been determined under section 36 
of the Land Revenue Act, which 
admittedly was not done. 

3. That in any case the Courts below 
sliould have found whether a portion of 
the rent payable in respect of the 35 
bighas pf sir land is less than the 
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Btatutoiy rate prescribed bv section 10 
of the Tenancy Act, 

It appears to us that it is not necessary 
in this^CRvSe to go into the first ques¬ 
tion whether the tenancy' can be creat¬ 
ed by means of a registered kahuliyat or 
nob. The case is coveied by the Full 
Bench Killing in Sheo Karan Singh v. 
.l/a/iam;a Pa rbh u Na ra in Sihgh (1). 
The defendant took possession of land 
under a lease and paid rent for at least 
three years in accordance with it and 
even if the kabziliijat did not constitute 
a valid tenancy the defendant is liable 
under the ruling just referred to to pay 
compensation for the use and occupation 
of the land, the measure of that com¬ 
pensation being the amount wliich he 
agreed to pay under the lease. Moreover 
in this case as the defendant liimself 
applied for mutation of names and got 
himself entered as thekedar and the 
plaintiffs as lessors, the plaintiffs are 
entitled to rely on the presumption laid 
down in section 44 of the Land Revenue 
Act that the relation of landlord and 
tenant does exist between the parties. 
There is nothing to rebut that j^resump- 
tion. On the contrary there is a good 
deal to confirm it. 

To the contentions regarding the sir 
area there are two answers. In the first 
place, as this lease was undoubtedly a 
tiieka of the zamindari share the case 
is covered hy the ruling in Mithan Lai 
V. Chhaju Singh (2) on which the learned 
District Judge has relied. In the second 
place it has been held in more than 
one case that if the rent agreed on 
between the parties for land in respect 
of wliich an ex-proprietary tenancy has 
arisen, is less than the statutory" rate 
laid down in section 10 of the 
Tenancy Act, llie rent is claimable 
even though formal proceed¬ 
ings under section 3G of the Land Revenue 
Act have not lieen taken. In the present 
case, the Respondents’ Counsel has been 
able to show from the evidence of the 
jjatwari who was the s de witness, that 
the portio.i of the rent due in resj)ect 
of the sir area is less than the amount 

(Ij 2 Ind. Cas. 211; 31 A. 27G; C A. L. J. 1G7; 5 
L. T. 347. 

'2) 45 Ind. Cas. 529; 40 A. 429; 16 A, L. J, 381. 
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vhich could liave been fixed under 
section 3G of the Land Revenue Act 
The decree of the Court below is, there¬ 
fore, correct and we dismiss these 
appeals with costs including in this 
Coui-t fees on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 855 F. of 1923 
September 18, 1923. 

P?’C5en?.'—Justice Sir Asutosh Mookerjee 
Kt., and Mr. Justice Cuming 
^.ANDA LAL AGRANI —Petitioner 

JOGENDRA CHANDRA DATTA— 

Opfosite-Partv 

Court Fees Act {Vll of lS7(/\ Sch.], Arts > T 

olme7u/me/Uj .lc( 

S .I-- Leviable , metiiiui//of—Review, apuli- 
cation for-Court-fee. payable-Fiction. le„al, when 
permissible—Interpretation of Statutes- Fiscal 
btatxite—Tranisier of Property Act (IV of m->) 
6 -. SO—MoJtnaoe decree- Error in description oV* 
pi'operty~Jurisdiclion of Coxirt to rectify error. ^ 

. iegal tiction lias no place where substantial 
justice do?9 not require its interference, still less 
where subsUntial justice would sulTer from its 
operation The Court will not endure that a mere 

form or hction of law, introduced for the «ake 
of justice, should work a u rong, contrary to the 
real trutli and substance of the thing ' [p 290 
col. l.J ^ • 

The use of the term “leviable" in Article 5 nf 
Sjhedule 1 to the Limitation Act does not justify 
the inference that the Legislature intended lo 
introduce a hctiou into the law. namely «n 
imaginary representation of the plaint or 
memorandum of appeal at the time when the 
application for revie\y is hied. [p. 3 C 0 , col. 2.1 

As soon as a suit ha.s boon instituted the 
amount of Court-fee payable on a possible knX 
cation for review of the prospective judgment in 
the suit becomes fixed. [ihid.J ^ 

Neither under the Court Foes Act as originallv 
framed m 18/0 nor under the Court Fees Act io 
amended in 1922, can a petitioner for review nf 
judgment be called upon to pay Court ^ 
the basis of the fee wirich woJidJ.e pTvaUe on 
the plaint or memorandum of appeal if if 

to be tiled on the date of the "^ipplVati^n 

review. The amount must be calculated on the 
l>asis of the fee leviable , which, in the normal 
course of events, is the fee actually levied) on 
the plaint or inemorandum of appeal according 
to the law in foice when the ],laint or memo¬ 
randum was hied m Couit. [p. 301, col, 2.1 
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Although provisions in fiscal Statutes art* not 
to be so construed as to furnish a clunice of 
escape and a means of evasion, a fiscal Statute 
must be strictly construed, and liability or 
additional liability cannot be imposed on' the 
subject except by clear and unambiguous terms, 
[p. .'101. col. 1.] 

Under sections'.) of llie Transfer of Iboperty 
Act, as S(X)n as an order absolute for sale is 
made, the security is extinguished, and tlie 
relative rights of the mortgagor and moi’tgagee 
are thenceforth regulated hy tlie decree. l7ut 
the mortgagee is not ihereliy flebarrcd from 
proving tliat the description oi tlic j'roperlv 
mentioned in the sclieduie to tlio (lecive itself 
was erroneous; and if that is e«tahlislied t«) tiie 
satisfa<*tion of the ( (.nirt, if has amjfie authoiitv 
to inould ll»e relief accordingly as l;et\veen tii'e 
original parlies or their representatives-in-interesl 
Ip. 305. co). 2; p. ;10G. col. l.j 

Case-law discussed. 


Application for review of jiulg^mcnt 
in Ai)peal from Ori£rinal Decree Xo .‘111 

of 1910. 

Biibus Shrn'dt Cluoul nt Iinij (IkuccHi iwi/^ 
Panchana)i (ihoae and R(niHi Prosucl 
Mookerjpt^iov the Petitioner. 

Bahws Maheinlm \ath Hay, Ham ('haa- 
(h’a Mazumdar and Kanaidhan Datta, 
for tlie Opposite Party. 

Babu Siirendra Nath Gnha (Assistant 
Government Pleader), for tlie Secretary of 
State for India in Council 

JUDGMENT.— This is a Rule for 
the review of the judgment of this Court 
ill Nanda Lai Agravi v. Jogaidi-a 
Chaiidra Datta (1). 

A preliminary question of considerable 
importance lias been raised with regard 
to the amount of Court-fee payabitT on 
the application. We have heard tlu; 
Assistant Government Pleader a.s the 
matter affects tlie public levenue and the 
point must be examined before we con¬ 
sider the application on the merit.^^. 

The subject-matter of the appeal was 
valued at Rs. 7,750, and on the 20t]i 
December, 1919, a Court-fee of Rs 385 
was paid on the memorandum in ac¬ 
cordance with the table of rates of 
ad valorem fees emb.odied in Schedule 1 
of the Court Tees Act, 18/0. Tlie ajipieal 
was thereupon registered and was heard 
in due course. Judgment was pro¬ 
nounced on the 29th August, 1922, when 
the appeal was dismissed with costs. 
(3n the 21st November, 1922, the api- 
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pehant presented the application for 
icview of judgment now under con- 
sideiation. The application bore a Court- 
fee of Rs. 192-8-0, that is, one-half of 
Its. 385, the amount payaide and paid 
on the memorandum of appeal wlieu 
it was lodged in this Court. Tlie Stamp 
Reporter, to whom tlie application Avas 
]n*esented in the first instance, made a 
note tliat there Avas a deficiency of 
Ks. 115. In llie opinion of tlie Stamj) 
Po^porter, llie amount ])ayable a.s Court- 
fee Avas Rs. 307-8-0, tliat is, one-half of 
lis. (>15 whicli AA'ould have been payable 
on tiie memorandum of appeal, if it 
were lodged in this Court on the 21st 
XoA'ember, 1922, Avlien the application for 
rcA’icw Avns filed. At this stage, it i.s 
necessary to mention 1ha( after the 20tli 
December 1919, Avluai tiie inenioranduin 

Avas filed and before the 2lst 
XoA’emlier, 1922, wlien tlie ajiplication 
for review Avas Judged, the Bengal 
C onrt Kec.s (Amendment) Act, (IV of 1922 
B. (\; had come into force on iJie 1st 
April, 1922. Section 5 of tJiis amending 
Statute modified Art. 1 of Schedule J 
of tlie Coiut Tees Act, 1870, by enhance- 
nient oi the rate of fee i>ayahle on 
plaints, Avritten statements and me- 
moraminm cf appeal. Section 9, as a 
Corollary, altered the table of rates of 
ad valorem fees appended to tlie same 
schedule. The consequence AA'as that 
from the 1st April. 1922, the amount 
of Court-fee payable on a memorandum 
of appeal valued at Rs. 7,750 A\’as raised 
from Rs. 385 to Rs. (il5. 

The determination of tJie question 
noAv raised before us depends upon 
llie ^true construction of clauses -1 and 5 
ol Schedule I of the Court Fees Act. 
Art. 4 proA'idcs that the proper fee 
for an application for rcA'icAv of judg¬ 
ment, if presented on or after the nine¬ 
tieth day from the date of the decree, 
is the fee leviable on the plaint or 
memorandum of appeal. Articles pro- 
A'idos that the proper fee for an ajili- 
cation for review of judgment, if pre¬ 
sented I'efore the ninetieth day from 
the date of the decree, is one-"haIf of 
tlie fee leviable on the plaint or me¬ 
morandum of appeal. There is no 
dispute that as tlie application in the 
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present case nas made l)efoi*c the 
ninetieth day from tlie date of tlie 
decree, Art. 5 is applicable, and the 
ar,q:ument lias centred round the ques¬ 
tion, what is the point of time to which 
the expression leviable has reference. 

The Assistant Government Pleader 
has invited us, on behalf of llie Secre¬ 
tary of State for India in Council, 
to read into the third column of 
Arts. 4 and 5 the following expression : 
"If the plaint or memorandum of appeal 
were presented when the application 
for review is made.'' 'rheic^ are two 
obvious objections to the proposed con¬ 
struction; namely, lirst, it requires us 
to read into the articles words which 
are not to be found there; and, secfjnflly, 
llie jiction tliat is invoked is aljsolutelv 
cojitradictory to tlie actual facts l)ecause 
an application for review of judgment 
cannot be concurrent with a plaint or 
memorandum of appeal which must of 
necessity precede the judgment to he 
jeviewed. As Lord Manslield observed 
in Johnson y. Smith {2) fiction has no 
place where substantial justice does not 
require its interference, still less where 
substantial justice would suffer from 
its operation. "The Court would not 
endure that a mere form or fiction of 
law, introduced for the sake of justice 
should work a wrong, contrary to the 
real truth and substance of the thing." 
This is an echo of what Lord Coke 
had said ill Butlei'(ind Bakers case (3), 
"the law will never make any fiction, 
but for necessity and in avoidance of 
a mischief.” 

The petitioner, on the other liand. 
urges that tlie Court Fees Act itself 
contains a i)rovision which specifies 
when the fee is leviable on the plaint 
or memorandum of appeal and he 
invites our attention to section 0 wliich 
is in the following terms: 

"Except in the Courts hereinbefore 
mentioned, no document of any of the 
kijids si)ecified as chargable in the 
First or Second Schedule to this Act 
annexed, shall be filed, exhibited or 
recorded in any Court of dustice, or 

(2) (1760) 2 liurr. DoO nt p. !)G2; 1)7 K. H. G17. 

(3) Co. Kep. 25a at i>. 30i»; 7G R H. 
084. 
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, or f'n-nishecl bv anv 

'•ocument there be paid a fee of 
amount not less than that indioa ed bv 
either of the said schedules as t^e 
piopei fee for such doeuinent.” 

his shows conclusiveh- that the 
reciu.site Court-fee is leviable ^yhen t 

plaint or memonmdum is filed; w 

~i/t ^hihammad Israil (f) Thic 
corroborated liy the prolusions of n An'i 

of 1 he Code of Civil' Pi'ocedure 1908 

Rule 1 requires that the plaint shall 
a statement of 1 e Sim 

matter of the suit for L ' «iil>ject 

jtiiisflic'lion and of Court-fees "?! 
...-.loins II,nl II,e ,.|ai,„ 51 , 0 , ,1-“^ |/ 

Sn;erir;i,;";iiS'„--s 

i he Assi.stant Government i 

Ihnf- I'f I Jeadei' 

ui es uuu It the expression "leviable" 

refers to he time of presentation of 

the plaint or meniorandmn of appeal 
tlie Legis atiirc mi-ht as well have 
replace.l it by the word "levied ' This 

argument IS fallacious and overlooks 

the fact that wJuat is • . 

not have been levied.' In dds comfe^ 

■‘19 11 T?' Fees Act 

12 ( 1 ) Every question relatino- to 
valuation for the purpose of determmin^ 

the amount of any fee chargeable under 

this chapter on a plaint or rnenioi-m nf, 
of appeal shall be <lccided bv ll,e Sun 
m which such plaint or memorandum 

as the case may lie, is file,!, and s Hi’ 

decrsion shall be final as lietween the 
parties to the suit. 

(ii) But whenever anv 

comes before a Court of Appeal refer 

ence or revi.sion, if such Court con’ 

aiders that the said question h. 
been wrongly decided to the detrimem 
of the revenue, it shall require ft?! 
party by whom sueh fee has been paid 

liave been pavable had fhn 

been rightly deci.led, and the privis‘ons 
of section 10 , paragra]d, ii, .shall a.mTv”" 

(•4) 20 A. 11 at p. 17: A \V \ /luo-j i-- 
Dec. Gv. SJ m; ■ • 3 hul. 
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‘‘28. No docuiiieiit Avhich uui<ht to 
bear a stamp under this Act shall be 
of any validity, unless and until it is 
properly stamped. 

But, if any such document is through 
mistake or inadvertence received, hied 
or iised in any Court or office without 
being properly stamped, the presiding 
Judge or the head of the office, as the 
case may be, or, in the case of a High 
Court, any Judge of such Court, may, 
if he thinks fit, order that such document 
be stamped as he may direct; and, on such 
document, being stamped accordingly, the 
same and every proeeedingrelativethereto 
shall be as valid as if' it had been 

siiimped in the first instance.” 

Reference may also l^e made to sec- 

Vufu? Civil Procedure Code, 

loKJO. 


14.1, AVIiere the Avhole or aiiA’ jjart 
or any fee prescribed for any docu- 
nient bv the law for the time I)eing 

in force relating to Court-fees has not 
been paid, the (.’ourt may, in its dis¬ 
cretion, at any stage, allow the person, 
by whom such fee is payable, to pa^^ 
the v hole or part, as the case may 
be, of such Court-fee; and upon such 
payment the document in respect of 
which such fee is payable, shall have the 
siine force and effect as if such fee had 
been paid in the first instance.” 

It is plain that if the Legislature had, 

Jo 1 -' ^ ^ used the expression 

levied instead of “leviable,” the result 

would have been that if bv mistake a 
smaller amount than what is leviable on 
the plaint or memorandum of appeal 
has been levied, the applicant for review 
Aull be entitled to the continued benefit 
oi the mistake. Conversely, if the 
amount levied is in excess of wliat is 
leviable the petitioner Avill be prejudiced 
though he may be entitled to a refund! 
ot the sum paid in excess: Lakhi Kavain 
Jagdeo v. Kirtibas Das (5) and Jn the 
matter of the Petition of Prosuinio Chan- 
C7iou;d/iurj/ (6). There is thus ample 
reason why the Legislature should have 
used the term “leviable” and not “levied ” 

Ihe use of Mie term “leviable" does 
not, in our opinion, justify the inference 

Ifii 1? 133. 

(bj 11 B, L, R. 372 7io«e. 


that the Legislature intended to introduce 
a fiction into the laxv, namelv, an 
imaginaryrepresentation of the plaint or 
memorandum of appeal at the time when 
the application for review is filed. 

e are fortified in this conclusion by 
another circumstance of a A'ery special 
character. In the case of a suit or an 
appeal, the litigant is required to value 
the relief claimed and to pay Court-fee 
accordingly. In the case of an applica¬ 
tion for review, the applicant is not 
required to A^alue the relief claimed and 
to pay Court-fee on the basis of such 
valuation. It is immatei'ial whether the 
aiDplicant seeks a review of the judg¬ 
ment in respect of the whole or a 
traction of the sul^ject-matter of the 
controversy. TJie proper fee for the ap¬ 
plication is the fee leviable on the 2 ^ 1 aint 
or memoi'andiun of appeal, Avhcther the 
review aflects the wliole or a jjart of the 
decree: Ao6n? CInnuler Ch uckerhutty v. 
Mahomed Uzir (7), Imdad Hasan Khan 
v. Badri Prasad (8), In rc Sheikh Hi 
Ahmad (9), and Husaina v. Sah ibNur (iO); 
though the decisions in ProceedingSy 16th 
Jannary, 1872 (llj and In re Ma?iohar G. 
lambekar (12;, may perhaps point to the 
opposite conclusion. The policy of the 
Legislature is obvious. The substance of 
the matter is that for the purpose of 
ascertainment of the Court-fee pa\'able 
on the application for review, the ap¬ 
plication relates back to tlie plaint or 
memorandum of appeal, as the case may 
be; the amount is levied in a fixed 
proportion, independent of the scope of 
the ai^plication for review. To put tlie 
matter differently as soon as a suit lias 
been instituted, the amount of Court- 
fee payable on a possible application 
for review of the prospective judgment 
in the suit becomes fixed. 

e may note that the Assistant Govern¬ 
ment Pleader did not formulate the 
point for decision accurately when he 
stated that the question is, whether the 
case before us is excluded from the 

(7) 3 c. W. X. 292 
<8) A. W. N. (189S) 212. 

(9l 1 Iiid. Cas. 20J; 31 A. 294; 0 A. L. J 21 

Cas. 3; 254 P. L. R. 191.3; 159 P. U’. 

K 1913. 

ai) 7 M. H. C. R. App. 1. 

1.12) 4 B, 26; i Ind. Dec. (s. s.) 528. 
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operation of the amending Statute. Tlie 
real question is, does the amending 
Statute alTect the decision of the question. 
The answer, in our opinion, must be in 
the negative; and we are supported in 
this view by two additional considera¬ 
tions. In the first place, the true con¬ 
struction of Arts. 4 and 5 must be 
determined irrespective of the amending 
Statute which makes no reference to 
them. These articles found a jilace in 
the Court Fees Act as framed in 1870; 
and the intention of the Legislature as 
expressed in the language used, cannot 
obviously be affected by the supposed 
object of the framers of the amending 
Statute of 1922. There is nothing to 
show that the framers of the Statute 
ill 1870 anticipated and kept in view 
the contingency which has now arisen; 
there is equally nothing in the amend- 
ingStatuteto indicate that the legislators 
of 1922 realised and provided for this 
case. Section 17 of Act IV of 1922 B. C. 
which was interpreted in Thaddeus 
Nahapie v. Secretai'y of State for India 
in Council (13) clearly does not ad¬ 
vance the contention of the Assistant 
Government Pleader; on the other hand 
the decision in Taraprasanna Chongdar 
V. Nidsinha Murari Pal (14) militates 
against his argument. In the second 
place, we must bear in mind the 
elementary rule that, although as point¬ 
ed out in/?i/aacZ Revenue Cormnissioners 
V. Oliver (15) provisions in fiscal Statutes 

are not to be so construed as to funiish 

a chance of escape and a means of 
evasion, a fiscal Statute must be strictly 
construed, and liability or additional 
liability cannot be imposed on the sub¬ 
ject except by clear and unambiguous 
terms. See Stockton & Darlington Rail¬ 
way Company v. Barret (16), Partington v. 


(13) 81 IikI. Cas. 751; 30 C. L. J. 

(11) 81 Incl. Cas. 763; 30 C. L. J. 21s?; 51 C 216' 
28 C. W. N. 683. 



(15) (10)0) A. C. 127; 78 L. J. P. 
110; 53 S. J. 610; 25 T. L. K. 707. 




101 L. 


(16) (1814) 11 Cl. F. 590 at n. 602; 8 Scott N 
R. 641; 6 K* R. 1225; 7 Man. O. 870; 65 R. R^ 
261 . 


Attornoy-General (17), Cox v. Rabbits (18), 
Pryce v. Monmouthshire Ry, and Canal 
Co. (19), Orieyital Bank Corporation v. 
Wright (20), Tennant v. Smith (21) 
Secretary of State for India v, Scoblc, (22); 
Deputy Commissioner of Singhbhum v! 
Jagadish Chandra Deo Dhabal Deb (23) 
imd Raj Rajeswari Jiuv. Gati Krishna 
Clicikrcibcivti (24), From whatever 
point the question may be viewed, 
there is tlius no escape from the con¬ 
clusion that neither under the Court 
Fees Act as originally framed in 1870 
noi under the Court-Fees Act as aniend- 
ed^ in 1922, can a petitioner for review 
o^f judgment be called upon to pay 
Court-fee on the basis of the fee which 
would be payable on the plaint 
or memorandum of appeal if it were to 
be hied on the date of tlie application 
for review. The amount must be calculat¬ 
ed on the basis of tlie fee leviable 

normal course of events, 
IS the fee actually levied) on the plaint 
or memorandum of appeal according 
to the law in force when the plaint or 
memorandum is filed in Court. Tested 
in the light of this principle, the ap¬ 
plication in the present case must be 
deemed to bear the correct Court-fee 

and must accordingly be heard on the 
merits. 

To appreciate the ground for review 
It is essential to i-e-call the relevant facts 
which are set out iji the following iiassage 
of our judgment: 

“ The subject-matter of the litigation is 
a tract of land, measuring about 30 
htghas, described in Schedule A to the 
plaint. The land belonged adinittedlv 
to the Sahas, who executed a mortgage 


.iiy i n. i,. luu; .38 j. Ex. 205; 21 L. T 

(18) (1878) 3 A. C. 473; 47 L. J Q B 385- 'W T 

T. 4.30; 26 W. R. 48,3. ■ ^ u. 58 q, 38 L. 

(19) (1879) 1 A. C. 197 at p. 202; 19 L J Fv 7?n. 

10 h. T. 6.30; 27 VV. R. 666 * ^ 

.l,-)']!* 5 A. C, 842 at p. 85G; 50 L, J. V. C, 1; 

1; ff \v‘L. T 
^^^23; 62 Ind. Cas. 513; 6 P. L. J. nj; jj- 

(21) 82 Ind. Cas. 292; 59 C. L. J. 217 



[1924 


^62 IXDIAN CAvSES. 

NANDA LAL V. JOGEN'DRA CHANDRA. 


in favour of Malik on the 2;)th Septem¬ 
ber, 1900. The mortgagee sue;I to enforce 
his security and o'otiiined a fler'ree on 
the 27tli September, 1902. At the exe¬ 
cution sale vhich followed in due 
course, on the 14th May. 1907, Samalka 
became the purchaser. He obtained a 
sale certificate on the 2Sth April 190S. 
Samalka. it is saifl, was the nominal 
purchaser and bought in the propertv, 
one-third for the benetit of Ramdeo 
and two-thinis for the benetit of Rooya. 
On the 3rd June, 1910, and on the 8tli. 
July, 1910, respectively, Rooya and Ram¬ 
deo, the beneficial owners, executed twp 
conveyances in favour of Banerjee. Tlu^ 
plaintiff Dutt alleges that he was the 
real purchaser, and the conveyances 
were taken by liim in the name of 
Banerjee. It would be a needless digres¬ 
sion to narrate the story of the dispute 
between Dutt and Banerjee as to who 
became the beneficial owner under the 
conveyances; it is sufficient to state that 
Dutt may now he taken to have establish¬ 
ed his title against Banerjee, who lias 
consequently disappeared from the scene. 

“ The history of the title set up bv 
the first defendant ■who is the rival 
claimant may now be stated. In 1907, 
the Chaudhuries, who were the 6-annas 
co-sharer landlords, obtained against the 
Salias a money decree for arrears of 
rent in respect of the disputed lands. 
This decree was executed, and at the 
sale which followed on the 12th May, 
1908, the right, title and interest of the 
judgment-debtors was purchased by one 
Sarkar. On the 14th October, 1903, the 
first defendant, Agrani, purchased the 
property from Sarkar on the basis of an 
alleged agreement for sale dated Gth 
July, 1908. In the interval, Sarkar had 
sold to Bose on the 20th July, 1908, 
and on the strength of the title so 
acquired, Bose sold to the second de¬ 
fendant, Dutt, brother of the plaintiff, 
on the^ 25th May^ 1910. These ti*ansac- 
tions, it has been held, do not affect the 
purchase by Agrani from Sarkar, and 
were evidently attempts made by the 
plaintiff to perfect his title by buying 
in outstanding claims. The controversy 
between the plaintiff and the first de¬ 
fendant must cousectuontly be determin¬ 


ed on llie following basis, namely, that 
the title of the plaintiff* is traced to the 
mortgage sale of the 14th May, 1907 
which itself rests on the mortgage of 
the 29th September, 1900, while on the 
other hand, the title of the first defen¬ 
dant cannot be traced beyond the ex¬ 
ecution sale of the 12th May, 1908 when 
the right, title and interest of the Sahas 
was exposed for sale. Before that date, 
the iM'operty liad already vested in 
Samalka by virtue of the mortgage sale 
and could not again be brought to sale 
at the instance of tlie co-sharer landlords 
in execution of the money decree they 
held against the Sahas; we are conse¬ 
quently not called upon to consider 
what would have been the position, if 
the so-called rent-decree wei'e not a 
mere money decree and had the qualities 
of a true rent-decree. The inference is 
thus irresistible, that, prima facie, the 
first defendant has no title which can he 
successfully set up against the plaintiff. 
AVhat then is Jiis answer to the claim? 
His defence, as will presently appear, 
is founded on a clerical error which crept 
into the mortgage instrument. 

In the schedule to the mortgage bond, 
the boundaries of the hypothecated prop¬ 
erty were described as follows ; 

“ Within District Hooghly, Sub- 
Registry Howrah, Station Golabari, Thaiui 
Golabari, Fergana Paikari village. Monza 
Salikha, lies the Tantipara land measur¬ 
ing about 30 highas : 

East—A place belonging to us called 
Bajaldanga. 

West—Jatadhari Haidar’s land. 

North—Biswambhar Saha's tank. 

South—-A place called Barabagan. 

‘Maliks of 10 annas share are the Raja 
of Dighapatia and Bibi Jarao Kumari; 
the annual rent of Rs. 35 is payable to 
both the Sarkars; and the maLifc zemindar 
of 6-annas share is Gurdas Kundu Chow- 
dhury to whom Rs. 40 is payable as 
annual rent', 

“It has now transpired that, by mis¬ 
take, the north and south boundaries 
were interchanged; what is stated as the 
north boundary was in fact the south 
boundary, and what is stated as the south 
boundary was in fact the north boundary. 
The scribe evidently made a mistake and 
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wrote _ ‘north;, for “south" and ‘south’ for 
uortti. I Jus erroneous description of 
the boundaries was in due course re- 

4-1 1 * from tlie mortgage-deed into 

the plaint, from the plaint into the 
decree, and from the decree into the sale 
certificate. The error appears to have 
been subsequently discovered, and in the 
conveyance by Rooya to Banerjee dated 
the 3rd June, 1910, the correct boundarv 

is given in one portion of tlie deed, though 
the incorrect boundary is also set out hi 
the schedule. In the conveyance by 
Sanialka to Banerjee, however, dated 8tii 
July, 1910, the incorrect boundary 
alone is reproduced. On these facts, 
the first defendant urges that the 
plaintiff has not purchased the disputed 
land at all, and must content himself 
with such land as may be found to lie 
within the incorrect boundaries set out 
in the mortgage deed. It is plain that 
if this contention prevails, the plaintiff 
takes nothing. As the result of the 
further enquiry, which was directed by 
this Court on the 9th February, 1921, 
it has transpired that tJiere is no land 
which corresponds to the incorrect 
boundaries. There is no tract of 30 
bighas which lies in Tantipara and is 
bounded on the east hy J^ajaldanga, on 

the west by Jatadhari Haidar’s land, on 
the north by Biswambhar Saha’s tank 
and on the south by Barabagan. Tlie 
fact that there has been a misdescrip¬ 
tion becomes manifest on a local insjiec- 
tion of the place, and this is confirmed, 
when the map is examined. There is[ 
further, no plot of 30 bighah' except the 
disputed land which, as stated in the 
mortgage bond, was held by the 8ahas 
as tenants, 10-annas under Dighapatiya 
and Jaraokumari and 6-annas under 
the Chaudhuris. There is thus not the 
remotest doubt as to the facts. The only 
(luestion is, whetlier the first defendant 
is entitled inlaw to take advantage of 
the error in the mortgage deed^and 
thereby to defeat the title of the plain¬ 
tiff.” 

“It is plain that as the result of the 
execution sale, which was held on the 
12th May, 1908, by the co-sharer land¬ 
lords on tho basis of the money-decree 
held by them, nothing could vest in the 
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purchaser Sarkar beyond the rfo-Jit title 

debto juds,nent- 

(ebtois Phe purchaser would thus be 

hound by the same rule of estoppel as the 
judgment-debtors.” i i as int 

We then proceeded to point out thit 

tested m the light of this Jrind^S the 
claim of the contesting defendant could 

,'! I because the tiz-st defen- 

dazit i\iis in no better position than the 

bahas would have been if they had eu- 

deavoured to defeat the plaintiff bv 

lehance on the clerical error in tiie 

Umt fhe®firT‘l f the view 

tnat the first defendant was in the samp 

positibn as the Sahas, we referred to the 
decision of the Judicial Committee in 
Mohamined Mo^utfer Hosscin v. Kishori 
Mokun Roy (25). tvhere it had been ruled 
that tile purchaser at the execution sale 
accjiures the right, title and interest of 
the judgment-debtor and does not conse¬ 
quently occui,y a position of greater 
advantage than the judgment-debtor 
aoes on the application of the doctrine 
of estojipel. In support of the view 
that tlie mortgagor is bound hy tJie rule 
of estoppel not to dispute the validity of 
the mortgage, we referred to the decision 

Satani. (2G), whore reference is made to 
GoodUtle v. Bailey (27), Doed. Bristtu.’v 

V. Vickern (2!)) 

(30), Doc V. Stone (31) and MadeH 
V. Ihomas (32). The two principJes just 
mentioned cannot be and have not been 
<hsputed TJiey form the founrtion of 
anotJier decision Avhereon we also placed 
lehance; namely Bepin Krishna Ray v 
Jorjeshwar Ray (33), Avhere a mistake 

a;f!) I tmJ. Gas. 261; 10 C. C .P lio 
(1785) 1 T”\7758«:'n!rK''K^]36S°’ 

«C.;. 

f30) (1831) 2 B. & Ad. 278 at p. 284* 36 ]? p -c*» 

9 L. J. Co s.) K. B. 301; 109 E. R mg ® 

35 L. J. c. 

6° L. J. Q. 

^^(.33) GO Ind. Cas. 345; 3<t C. L. J. 256; 26 C. W. 
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^vas traced from the decree backwards, 
through successive stages of the judicial 
proceedings, to the mortgage instrument 
itself. It has now been argued that we 
ovei’Iooked that the decision last men¬ 
tioned had no application, because in 
that case the rights of the i:)arties were 
governed by O. XXXIV, rr. 4 and 5 of 
the Civil Procedure Code, i9GS, and not 
by sections 88 and 89 of the Transfer of 
Property Act, 1832, which were in force 
when the transactions in this case took 
place and must consequently regulate 
the rights of the parties. 

It is not disputed that there is a sub¬ 
stantial divergence between section 89 
of the Transfer of Property Act and 
O. XXXIV, r. 5 of the Civil Procedure 
Code. Section 89 provided that in a suit 
for sale, upon the failure of the defend¬ 
ant to pay the dues within the pres¬ 
cribed period, an order absolute for sale 
shall be made, ‘‘and thereuponthedefend- 
ant's right to redeem and the security 
shall both be extinguished.” Thei*e 
was much divergence of judicial opinion 
as to the precise effect of the concluding 
clause of section 89, and it was ruled by 
a Full Bench of this Court in Bibija^i 
Bibi V. Sachi Beivah (34) that “there¬ 
upon” means “after sale” and not “after 
the order absolute for sale”. Tiiis view, 
however, was overruled by the Judicial 
Committee in Hct Ram. v. SkadiRam (35) 
and the clause itself was left out by the 
Legislature when section 89 was replaced 
by O. XXXIV, r. 5. But this cannot 
affect the rights of litigants which ac¬ 
crued when section 89 was in force. The 
effect of that section has been consider¬ 
ed by the Judicial Committee in Hctvam 
V. Shadi Ram (35), Matru Mai v. Diirga 
Kiimvar (36) and Sukhi v. Ghidain 


(34) 31 C. 863; 8 C. W. N*. 084. 

(35) 45 Ind. Cas. 798; 45 1. A. 130; 40 A. 407; 
28 C. L. ,1.188; 5 IM.. W. 88; 10 A. L. J. 607; 
35 M. L,. J. 1; 24 M. L. T. 92; (1918) M. W. X. 518; 
20 13om. L. R. 798; 22 C. W. N. 1033; 9 L. W. 550; 
12 Bur. L. T. 73 (P. C.'. 

(36) 55 1ud. Cas. 989; 47 1. A. 71; 42 A. 364; 
32 C. L. ,1. 121; 18 A. L. J. 396; 38 M. L. J. 419; 11 
L. W. 529; (1020) M. W. N. 33^^; 2 U. P. L. R. (P. C.) 
io: 22 Bom. L. R. 553; 27 M. L. T. 319; 25 C. W. X. 

syr (P c.;. 


Sajdar Khan (37). 

In Heiram v. Shadi Ram (35), a property 
had been twice mortgaged by way of 
simple mortgage, once in 1880 and again 
in 1881. Het Ram lourchased the pro¬ 
perty from the mortgagee in 1883. In 
1885 the mortgagee of 1880 obtained 
against the mortgagor and Het Ram 
a decree absolute for sale under sec¬ 
tion 89 of the Transfer of Property Act, 
1882. He did not implead the mortgagee 
under the mortgage of 1881. He took 
no further steps under the decree and 
the property was not brought to sale. He 
died, and was succeeded to by Het Ram 
as his heir. In 1910 the mortgagee 
under the mortgage of 1881 instituted 
the suit. It was held that Het Ram 
could not set up the mortgage of 1880 as a 
shield, because the decree of 1885 was (1) 
barred by limitation, (2) inoperative as 
against the plaintiff who had not been 
made a party to the suit and because 
the mortgage itself was gone, because of 

the terms of section 89 of the Transfer of 
Property Act, 1882. 

In Matrii Mai v. Durga Kunicar (36) 
a property had also been the subject of 
two mortgages of 1872 and 1879 respec¬ 
tively. The mortgagee of 1872 obtained 
in 1884 a decree for sale under the same 
section 89 of the Transfer of Property 
Act, 1882, but omitted to implead the 
second iiiortgagee. A lady who was an 
assignee of the second mortgage raised 
suit in 1909. The owner resisted the 
decree unless he was paid the whole 
amount due under the first mortgage 
Avith interest calculated at the rate stipu¬ 
lated therein. The j)laintiff offered to 
pay the amount under the decree of 
1884, but refused to pay the aryioimt of 
the mortgage so calculated. The Sub¬ 
ordinate Judge gave effect to the con¬ 
tention of the owner. The High Court 
altered the decree and gave effect to 
the offer of the plaintiff. The owner 
then appealed. The Board adhered to 
the judgment of the High Court. The 
Judicial Committee, pressed Avith the 
decision in Umes Chnnder Sircar v. 

(37^65 1nd. Cas. 151; 18 1. A. 465; A. 

(1921) M. W. X. 445: 14 L. W. 162; 26 C. U. N- 2-9. 
42 M. L. J. 15; 30 M. L. T. 175; 21 Bom. L. R. a-0, 
,1022) A, I. R, {V, C.) II (P. C.;. 
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Zahur Fatima (3S), pointed out that at 
the time ulien the Digh Court delivered 
judgment, the case of Het Ram v. Shadi 
Rayn (35) liad not been before the Board. 
That case (lecided that an order made 
under section 89 of the Transfer of Pro¬ 
perty Act, 1882 (Act IV of 1882), for 
the sale of mortgaged property, has the 
effect of substituting the right of sale 
thereby conferred upon the mortgagee 
for his rights under the mortgage and the 
latter rights are extinguished. When 
the decree or order for sale in the case 
of limes Chunder Sircar v. Zahiir Fatima 
(38) was made, the Transfer of Property 
Act, 1882, had not been passed and the 
procedure prescribed by that Act for 
suits for sales under that Act did not 
exist; that case was decided on the law 
as it then stood. The view thus adopted 
by the Judicial Committee lits in with 
the pronouncement in Snndar Koer v. 
Rai Sham Krisheti (39), where Lord 
Davey observed that, after tlie exj)ira- 
tion of the period of grace, if the pro¬ 
perty should not be redeemed, tlie matter 
would pass from the domain of contract 
to that of judgment and the rights of the 
mortgagee would thenceforth depend, 
not on the contents of his bond, but on 
the directions in the decree. 

In Sukhi v. Ghulam Safdar Khan (37) 
Lord Dunedin pointed out that O. NXXIV, 
TV. 3 and 5 of the Code of Civil Pro¬ 
cedure, 1908, which now govern final 
decrees for foreclosure and sale, do not 
provide that after a decree thereunder 
the mortgage security is extinguished, 
as was prescribed by section 89 of the 
Transfer of Property Act in the case 
of a sale decree made under that section. 
On this ground, the decisions in Het 
Ram v. Shadi Ram (35) and Maim Mai 
y,Diirga Kunwar were distinguished. 
The inference follows that the law now 
under the Code of Civil Procedure, 1908, 
remains as it certainly was before tlie 
Transfer of Property Act, 1882 as ex¬ 
pounded and applied in Sundar Koer v. 

Rai Sham Krisheti (39). 

♦ » 

(38) 17 r. A. 201- 18 C. IGl; 5 Sar. P. C. J. 507; 

D Ind. Der. (s. s.) 110 (P. C.). 

(30) 3i I. A. 51; 31 O. 150; 5 C. L. J. lOG; 4 A. 

L. J. lOil; i) Bom. L R. 30i; 11 c. tV. N. 240; 17 M. 

li. J,43;a M. L. T. 7o(P. 0.). 
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In the case before us, the mortgage 
decree was made on the 27th September 
IJJ- and the execution sale thereunder 
took place on the 14th Mav, 1907. Sec¬ 
tion 89 of the Transfer of ‘ Property Act 
was m force till the Code of O’ivil Pro¬ 
cedure, 1908 came into operation on tJie 
hrst day of January 1909. TJie rights 
of the parties must consetiuentlv be'^de- 
tm-mmed with reference to section 89 of 

Property Act and not 
^ Civil Procedure 

Code. The decision in Bepin Krishna 
hay V. Joyeshwar Ray (33) is eonsequeiit- 
L distinguishable. There the mo'rtguge 
''^ 1 ^ made on tlie 16th December 

IJOJ, and the sale in execution wa^s held 

on the 18th .September, 1911. The riglits 
of the parties thus fell to be determined 

only with reference to O. XXXIV r 5 
Civil Procedure Code. In addition to 
this circumstance, the error in tlie-nrort- 
gage instrument was discovered liefore 
the sale was completed; and, a suit was 

instituted for rectification of the mort¬ 
gage, before the sale could be held again 
We must accordingly consider, whether 
111 view of section 89 of the Transfer of 
Property Act as explained by the-Judi¬ 
cial Committee in Het Ram v. Shadi 
Ram (35) and Matru Mai v. Durqa Kxtn- 
ivar (36), the plaintiff can establish, as 
against the defendant, tliat there was an. 
eiior in the description of the iJZ*opert 3 '‘ 
and is entitled to succeed on that footin''. 
The defendant has strenuously' conteiid- 
l that under section 89 of the Trans- 


ed 


fer of Property Act, as soon as the 
order absolute for sale was made the 
security was e.vtiuguished, and the rela¬ 
tive rights of themortgagdrahdiiiortgagee 
were thenceforth regulated by the decree 
This may be conceded. But it does not 
follow that tlie mortgagee liecame thereby 
debarred from proving that the de.scrip- 
tion of the property mentioned in the 
scliedule to the decree itself was erroneous 
The petitioner has contended in substance 
that the clfect of section 89 is to place 
at the .stage of tlie decree, an impassable 
barrier across the path of enquiry from 
the sale certificate backwards’ to the 
mortgage instrument. Tlie question we 
have to solve is, what is the property 

co\-fered by the sale certificate, which ha^ 
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passed into the hands of the plaintih". 
Euctuiry has elieited two facts, namelv, 
lirst, that there is no property in existence 
which corresponds to the property des¬ 
cribed in the schedule to the sale certiti- 
caie and the decree; and secondly, that 
if the noithern and southern boundai'ies 
be interchanged, there is a pro])ertv of 
the judgment-debtor which tits in with 
that description in every other respect 
to the minutest detail. No legal princiiih' 
has been brought to our notice which, 
on these facts, ).revents tlie Gotirt from’ 
giantiiig lelief as among the decree- 
holder, the auctiun-i)urchaser and the 
judginent-debtor. \^ hat is essentiallv 
requisite is the rectification of the bound¬ 
aries in the schedule to the sale certifi¬ 
cate. h or this purpose, it is not material 
that we should go back, behind the 
decree to the mortgage instrument itself. 
Ihe clerical error becon’cs apparent on 
the result uf the local enquiry held on 
the basis oi^ the boundaries in the sale 
cxirtificate. The investigation of the pro¬ 
ceedings in the suit itself, antecedent 
to the decree, only furnishes a historical 
explanation, as it were, how the error 
arose. Hut there can be no question 
that there is an error in the sale certifi¬ 
cate, and, in our opinion, the Court has 
ample authority as a Court of justice, 
equity and good conscience to mould' 
the relief accordingly as between the 
original parties or their i'e)>resentatives 
in interest. lu this view, it is needless 
to consider the scope of the questions 
which may be pioperly raised on an 
application for review of judgment as 

Conirnittee in 

Chhajju Ram. v. Neki (40). 

The result is that the Rule is discharg¬ 
ed \\itli f'osts. e assess the liearin*** 
fee at two gold mohura. 

Rule <lischavoed 

MU)72Ind. Cas. :>Gr,; 11) I. A 14P 'ifi C 1 T 
45i); 30 M. h. T. 205; 26 C. W X oyV- 1 p p 
1922; 3 P. L T. 135; (1022) A. I R (P C) 11^- pi 
L-y. 37; 17 P, W 'r. 102^: 3 L. 127 13M f J 

1^-’ P-L. R. ,T>.C )'9£) 





ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 201 of 1923. 

June 27, 1921. 

Present .-—Mr. Justice Dalai, 

Shzikh KARIMULLAH—PLa iNTi ff— 

Appeallant 

versus 

G''JDAU KOERI and others — 
Defendants—Respondents. 

Evidence. Act (I of 1S72), ss. 63, 67 to 73— 
Execution of document, whether c<in be proved by 
.secondary cvidence—Ss. 67 to 73, whether deal with 
xt’ciinddry evidence. 

A certified copy is sufliciont .secondary evi- 
<leiiec under section Go of tlie Evidence Act of 
ihe existence, condition and contents of a docu¬ 
ment but not of its execution, [p. 307, col. 1.] 

Sections 67 to 73 of the Evidence Act deal with 
I'riniary as well as secondary evidence, [ibid.] 

Second appeal from a decree of the 
District Judge, Benares, dated the 10th 
November 1922, 

Dr L Arnr'oala, for the Appellant. 

Dr. I\. A. Kaiju, for tlie Respondeat.-. 

JUDGMENT. —The plaintiff Sheikh 

Kanmiillah is purchaser of the alleged 
rights and interest of defendant No, 4 
Alital. His allegation was that Mital 
and others liad mortgaged the property 
to defendant No. 1 Gudar and he desired 
to redeem that mortgage of 9th May 1917. 
Anotiier important party defendant in 

the suit was defendant No. 0 Musaut^inat 
Deokali. 

In paragraph 10 of the plaint if is stated 
that defendant No. 0 Mitsammat Deokali 
was made a party though she had no con¬ 
cern in the property because of the allega¬ 
tion of the mortgagee, Gudar, that he had 
i^i^de oyer possession to Jiei*. Defendant 
No. 7 is a transferee from Musammat 
Deokali. It appeal's that contest lies be¬ 
tween Mital and Musamniat Deokali as 
to the ownership of the property. In the 
plaint however no relief is claimed 
specifically against Musatnmat Deokali 
as apart from the mortgage. In paragraph 
12 possession is desired on redemption of 
the mortgage. 

A copy of the registered mortgage- 

deed was produced and the mortgagee 

Gudar did not produce the original, 
Gudar denied the evidence of any mort¬ 
gage. Both the Subordinates Courts have 
held that the mortgage was not proved 
because no attesting witness was tailed 
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for the puri:)ose of proving its execu¬ 
tion as laid down in section 68 of the 
Evidence Act. It is admitted that both 
the attesting witnesses are alive and no 
attempt was made to prove that they 
were not subject to the process of the 
Court or incapable of giving evidence. 
The argument of the learned Counsel for 
the plaintiff-appellant was twofold : (1) 
that the suit was not based on the mort¬ 
gage and that, tlierefore, it was not neces¬ 
sary to prove the document strictly and 
(.2) that when the mortgagee Gudar fail¬ 
ed to produce the original document 
the evidence of the mortgagor Mital and 
of the scribe of the document was 
sufficient to prove the document by 
secondary evidence. 

As I have already pointed out the suit 
is based entirely on the mortgage. The 
nature of the conflict between Mital and 
Musamynat Deokali is not even indicated 
in the plaint. It cannot, therefore, be 
said that the suit is one for possession by 
the transferee of an owner against all 
possible persons who are keeping him out 
of possession. T am of opinion llial the 
mortgage was rccpiircd to striedh* 
ju’oved having regard to tiie nature of 
the [flaint. 

The next argumcnl was lhat the ad¬ 
mission by the mortgagor of having exe¬ 
cuted the document was sulKcient evi¬ 
dence of execution and that the existence, 
condition and contents of the document 
were proved by the production of a cer¬ 
tified copy of the document. A certified 
copy is sufficient secondary cvirlence 
under section 63 of the existence, condi¬ 
tion and contents of the rieed but not 
of its execution. The ingenious argu¬ 
ment was advanced that section 67 and 
those which follow up to 73 deal with 
primary evidence and not with secondary 
twideiice. 1 do not think lhat sucli an 
argument can liold when in section 65 
there is no mention of secondai-y evi¬ 
dence being given of the execution of 
a document. Section 67 follows tJie 
mention of primary and secondary* evi¬ 
dence in sections 61-66 and would pre¬ 
sumably govern both kinds of evidence. 
The siiljinission was made that if the 
mortgagee suppressed the original docu- 
jiient arid won over the attesting witnes¬ 


ses it would be impossible to prove a deed 
of mortgage if the provisions of sec¬ 
tion 68 were insisted upon. This dirfi- 
culty, however, can be overcome bv the 
application of the provisions of seVtiem 
71. If the plaintiff’ had summoned tlie 
two attesting witnesses and the\' 
denied execution either through collu¬ 
sion or absence of recollection it would 
have been open to th.e plaintiff to prove 
the execution by any otlier evidence. 

In my opinion the two LSiibordinate 
Courts were correct in insisting ui)on the 
due observation of the provisions of 

section 68and refusing to use the mort¬ 
gage-deed as evidence on nou-compliance 
by the plaintiffs of the terms thereof. I 
do not think that the presejit plaint can 
be turned into a conflict between the 
plaintiff and Musavuiiat Deokali, so it 
will not be a proper course to remand 
the suit to the Trial Court to decide the 
(luestion of possession by riglit of title. ‘ 

I dismiss this appeal with costs whicli 
shall include here fees on the Iiightr 
scale. 

Appeal dismissed.^ 
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Present :—Justice Dalai. 
bJKANDAR SINGH and others — 

Plai.n'tiffs—Appellants 
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lUCIlCUC PAXDE A.vi) OTJIERS- 

Defendants—Rfsponuents. 

fMw- -Joinl fomil!, property -Alienation 
- Aflcr-horn sons vu,hl to contest alienation-S.n, 
whelHer acquiiwshp hirtfi hilercst in rio/n to snr’ ' 

Son. u^hether acquires by birth fHh ^ 

A Hindu son \rhon he is bom in a fAmiU-u 
born to all the rights which (‘xist at the uW in 
the family and nut to r.Khts which existed h, ti e 
family a century before. V. title ch-riv.-d fr m 

Lp ;l08'cor2j‘' " “ «'nHngeuc;-; 

A son born in a joint Hindu familv acmiires bv 
birth interest in anoestriil property -but does^wt 
uccimro any interest lu any right to sue 
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cause of action to contest an alienation of joint 

lamily property accrues after the alienation when 

the piUi’luisor talccs possession, anil a new cause 

of aoii in does not acerne uj)on tlie subsequent 

birth of a s in in the family, qi. 3 i!). col. l.j 

All aiter-born Sun does not ae piir<* a fresh cause 

of action and a fresh period of limitation does 

not start from the date of his birth. In his case 

the time from whicii the period of limitation is 

to he reckoned is the date of the transfer and as 

he was not born on that date and was under no 

disability lie cannot obtain the benefit of the 

provisions of section h of the Limitation Act. 

He can tak*- advantage* of any cause of action 

existing at Ids birth and sue within the period 

of limitation but cannot start a fresh period at his 
birth. 

Second ai)]jeal against the decree of 
the Disti'iet Judge, Benares, dated the 
1 st Auveinl)er, 


.Ml. Mitslitd/j Ahmad^ for the Appel¬ 
lants. 

Dr. .V. Nci/, for the Kespundents. 


JUDGMENT. —The plaintiffs (Hindu 

suns; sued for the setting aside of an 

hy tlieir grand-father, one 
Ajudhia Singh. Both the Subordinate 
Courts held that the suit was time- 
barred. This second appeal is tiled in 
consequence. 

^ The youngest son of Ajudhia Singh 
■vvas.Kam Iqbal and tlie eldest son of 
Ram Iqbal is 'the plaintilT Sikandar 
Singh. The learned Subordinate Judge 

Court held that when 
bikandar bingii Avas born and also be¬ 
fore he was conceived Ram Iqbal had 
lost his right to question the alienation 
being at the time 24 years of age It 
was argued on the basis of a slip m the 
judgment of the learned Subordinate 
Judge that Sikandar Singh was conceiv¬ 
ed before Ram iqbals right to sue had 
become time-barred. In one portion of 
^ the judgment he obseiwed. 

“iMahahir Singh the next Avitness said 
that Ajudhia had died at the age of 60 
or 65. This seems correct. He further 
says that Ram Iqbal Avas 9 or 10 years old 
when Ajudhia died, so according to this 
calculation Ram Iqbal A\'ould be 21 years 

old Avnen Sikandar was born, and this 
seems correct.” 

Here 21 is a slip for 24. The learned 
Judge goes on to ol)serve : 

“ihe fact is that Ram Iqbal is now 32 
years old. He was 11 years old when his 


father died. He Avas 24 years old when 
Jiis lii'st son Avas born”. 

This 21 is coriect because according 
to tlie lowei Court Ajudhia died in 1901, 
Rum icibai was 11 years old at the time 
and Sikandar Avas boin in 1914. So on 
the date of the birth of Sikandar Ram 
Iqbal would be 24 according to the find¬ 
ing of the Trial Court and not 21. This 
finding lias Ijeen iijiheld by the lower 
Apiiellate Court. 

The more interesting argument is that 
even granting that all the sons of 
Ajudhia Singh and every other member 
of tlie joint family at the time of the 
birth of Sikandar Singli had lost their 
right to sue for the setting aside of the 
transfer by reason of limitation, 
Sikandar Singh, as soon as he A\*as born 
Avould acquire tlie right to bring a suit 
such as the present. 

Various rulings Avere quoted stating 
general principles but not dealing ex¬ 
actly Avith the point of limitation. Ac¬ 
cording to this argument even if the 
plaintifis had not sued tlieir great grand- 
cliildren could have come to Court to 
question the title of the then owner of 
the property on the ground that Ajudhia 
Singh had transferred the property Avith- 
out the consent of the other members of 
the joint family and the then owner was 
not able to prove legal necessity for the 
transfer. J am not prepared to counte¬ 
nance such a proposition of laAv, which 
AA’ould offend against eA'ery principle of 
the laAv of limitation. A Hindu son 
when he is born in a family is bom to 
all the rights Avhich exist at the time in 
the lamily and not to rights AA’hich exist¬ 
ed in the lamily a century before. 
No title derived from a Hindu Avould 
be safe under such, a contingency. 

Adopting the AueAv of laAv of the loAver 

Courts, if Avhen Sikandar Singh was 
born there had existed in the family a 
right to question the transfer on the 
ground of its being made Avithout the 
consent of the other co-parceners and 
without legal necessity Sikandar Singh 
may have been entitled to bring a suit 
Hp to three years after attaining 
majority even though at the time Avhen 
he brought the suit a similar suit by 

older members of the family had been 


4 
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time barred. The right to sue must, 
however, be alive at the time of the 
birth or at the time of the concep¬ 
tion of the Hindu son in order to entitle 
him to sucli a right. Once ever^’ member 
of a particular Hindu familv lias lost 
by efhux of time the right to question 
an alienation, a son conceived an<l horn 
subsequent to the loss of the right to 
sue hy family cannot revive a time 
barred right. 

So far I have discussed the facts of the 
case with reference to the view of law 
adopted by the lower Courts. My own 
view of the law on the point is more 
restricted : it is that a son born in a 
joint Hindu family acquires by birth in¬ 
terest in ancestral property but does not 
acquire any interest in any right to sue. 
The cause of action accrues after an 
alienation when the purchaser takes 
possession (section 126, Limitation Act) 
and anew cause of action does not accrue 
upon the subsequent birth of a son in 
the family. This was held as early as 
1867 in Raja Ravi Tewary v. Lachman 
Prasad (1) and the same principle of law 
was laid down hy the Privy Council 
in Ujagar Singh v. Pitam Singh (2) Apply¬ 
ing this principle of law, the after-born 
son does not acquire a fresh cause of 
action and a fresh period of limitation 
doe.s not start from the date of his birth. 
In his case the time from which the 
period of limitation is to lie reckoned is 
the date of tlie transfer and as he was 
not born on that date and was under no 
disability he cannot obtain the benefit 
of the provisions of section 6 of the 
Limitation Act. He can take advantage 
of any cause of action existing at his 
birth and sue within the period of limi¬ 
tation but cannot start a fresh period 
at his birth. 

Confusion of thought arises in the 
discussion of the present question from 
mixing it up with two other proposi¬ 
tions of law more or less alike : 

1 . That after born sons have a vested 
interest co-extensive with that of previous¬ 
ly born SOUS' of the family. If A a minor 

(1) 8 W. n. 15; B. L. R. Sup. 731 (V. B.). 

(2) 4 A. 120; 8 1. A. 190; 1 Sar. P. C. J. 275; 2 Ind, 
Pec, (n. b.) 579 (P. C.). 


is in existence at the time of the aliena¬ 
tion, he can sue within three vears of 
his majority and an after-born ‘son can 
take advantage of this extension of time 
Ramkishore Kcdnrnath v. Jainar<nian 
Ramrachpal (3j. 

2. That the minority of one Son Avill 
save limitation for all sons under section 
7 of the Limitation Act. If A. B and C 
major sons and D minor .son were in 
existence at tlie. time of the alienation 
limitation fif it ha? not expire^l earlier) 
will be saved for all until D attained the 
age of 21. 

These propositions of law, however 
have no bearing on the inquire whether 
section 6 of the Limitation Act is a|>pli- 
cable to an after-liorn son or not A 
learned Judgeofthis Court Mr. Justice 
Daniels has elaboratel 3 ’' discussed tliis 
question in the judgment of a Bench de¬ 
livered by him in Oudh [Chokhey Singh v. 
llardeuSingh (4jJ, and arrived at the same 
conclusion. He has quoted there in 

support of his view a recent autliority of 
the Punjab High Court [Lachman Das v. 
Sundar Das (5)]. 

I dismiss this appeal with costs which 
shall include fees on the liigher scale. 



(^5) 59 lu-l. Chs. G7S; 
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Acquiescence, is not a question of fact but u£ 
le^l inference from facts fouuM and it is open, 
tliorefore. to tlie High Court to consi<ler wliethcr 
tile question of accjuiesccnce has been juoperly 
<lecided by the ('ourt of Ajipoal below, [j-. .‘>11. 
col. 1.1 

Beni Ram v. Ku^idan Lai. Ul{» at p oOl 

(P. C.i; 1 Bom. r.. K. 100; 3 C. W. X. 20 1. A. 

7 Sar. P. C. -I. r)2.'J; 9 Fiid. Dec. tx. s.; 1022 
(P. (’.land Aiiauda Chandra v. Parbali Xa’h 
Sen, 1 (’. 1j. J, lOS at pp. 201, 203, iclicd upon. 

Acqnioscencc is no more tlian an instaiiC*- «.’f 
the law of estoppel by words or by conduct. 
If a pajiy having an InUnest to prevent an act 
being done lai.s full notice of its l)eing done, 
and acquiesces in it, so as to influ<‘c a reasonable 
belief lliat lu- consents to it. and th" pocilion of 
others is altercfi by their giving cre<lil to his 
sincerity, lu* has m* more right to ehallengc the 
aei lf» their prejmlice tlian he would have had 
if il had been done by his previous license. 
But mere quiescen(*e or absence of interference 
is not .suOicient to »*n ale an estoppel. l//»fd j 

('itirncrosif v. I^oritner, dShOiT .Juix ' .s.s.i 1 lO 
3Macq. H. L. N27; 3 L. T 130: 123 U.K. 906 and 
fR Hi/s.^rhc V Mf. ilW. 8 Ch. D. 286 at p. 314: 47 
L. 3. ('h. 381; 38 D. T. 370. relied upon. 

Duke of Leeds y. ICarl of Amherst, (1846» 2 l^h. 
117; 10 jur. 93C: 41 K. K. 886; 78 U. R. 47; 16 L. J. 

< ’ll. T). n fern'd to. 

1‘he vigilauoe reijuire«l of and the dul.v east, 
upon a co-owner with regard to an infringement 
of iiis right is greater than and of a different 
depcriptioii from what is cxiiected of a neigh- 
houriug own(*r when he finds an act being done 
by the other on his own property. \ p. 311. eol. 2. | 
Mere delay in taking legal i>r<x*eediiigs, if the 
remedy is not barre<l, is nothing. \ihid.\ 

The otins of )>roving aotpuoscence is on tlie 
pcrs(.»n M'ho alleges it. 

He who seeks equity must do equity, lliat is 
to: say, tlie plaintih' in equity must come with 
pei-fect propriety of conduct or witli clean hands. 
Fraud or misrepresentation or matters of that 
description stand in the way of a plaintiffs 
obtaining an equitable relief by virtue of this 
principle. It has hardly any application in a case 
when he has simply tried, without the Court’s 
intervention, to abate a nuisance of which he 
complains, [p. 312, col. 1.] 

Appeal against the decree of the Second 
Additional District Judge, 24-Parganas, 
dated the 20th of September, 1921, revers¬ 
ing that of the Munsif Second Court at 
Barasat, dated the 15th March, 1920. 

Babus Surendra Chandra Sen and 
Hemendra Chandra Sen^ for the Appel¬ 
lant. 

Babu Jatindra Mohiin Sen Gupta^ for 

the Respondents. 

JUDGMKNT.—The two grounds 
upon which the learned Additional Dis¬ 
trict Jifdge has reversed the decision of 
the learned Munsif and dismissed the 


plaintilT s suit are: first, that the delay 
in instituting the suit leads to the con- 
clnsiijn that lie actjuiosced in tlie defend¬ 
ant's acts, and I'nd, that the plaintiff 
hiinself lias not done equity and so has 
offended the ])rincii)le that he who seeks 
cf|nify must do . Thc.-C' grounds 

ac< oiding to tlie leanicd Addilioiial Dis¬ 
trict Judge liavc dl.-enlilled the plaintiff 
to the relief he souiilii h r. 

As to the lirsf of these c;ronnds the 
position is this: The defendant's case was 
(hat tlie rooms wei’e constructed about 
1B12 H. S. The suit was not instituted 
till 1:125 B. S. -If this bi* .says the 

learned Additional District J luliiv, “then 
plaintiff has waited a matter of 13 years 
before seeking relief and 1 think he is 

plainly out of (’.uirt.' As authorities 
in suj)porl of this view he has relied 
upon the cases of Duke of Leeds v. Earl 

oj Amherst {1} and Cairncross w Lorimer 
(2b The learned Minivsif had found that 
the- plaintiff's statement that when llie 
rooms were constructed he objected to 
the direction of tlie slope of the loof 
was true. Tliis linding has not been 
reversed or <lissented from by the learned 
Additional District Judge but he obseiwes 
that ‘‘If these principles, (referring 
to the principles quoted i>y liim from 
the tw() cases cited above) are applied 
to the i)i-esenl ease, J think tJiere can be 
no doubt tliat plaintiff's conduct was 
such as to lead the defendants to believe 
that he had no objection at the time to 

in Avhich the new rooms were 
being constructed." It is not clear what 
conduct was being referred to—whether 
any conduct relating to the time when 
the rooms were constructed or the conduct 
in refraining from instituting tlie suit 
earlier or from taking prompt action. 
Presumably it is the latter, judging from 
the context. However that may be, no 
facts have been found which would 
suggest that the plaintiff stood by and 
saw the defendant dealing with the 
property in a manner inccaisistent with 
the plaintiff's right and made no objec¬ 
tion while the act teas in progress, 

(li {1846) 2 Ph. 117; 10 Jur. 956; 41 K. R. 78 
R. K. 47: IG L. J. c’h. 5. 

(2i (1860) 7 Jur. {n. 14 ‘); Mnrq. H. L. 8^*1 

b. T. 130; P23 R. H. 90G. 
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Nor is it at all established that the 
plaintiff acquiesced in the act so as to 
induce a reasonable belief in the defend¬ 
ant that he has consented to it, and 
there is nothin" to show tliat the position 
of the defendants was altered by their 
giving credit to his sincerity. Acqui¬ 
escence is not a question of fact i)ut 
of legal inference from facts found and 
it is open, therefore, to invite this Court 
to consider whether the question of 
acquiescence lias been ]>roperly decided 
by the Court of Appeal below [Beiii Ram 
V. KumJayi Lai (3), Per Mookerjee, J., 
in Ananda Chandra Sen v. Parbati Nath 
Sen (4)]. In Dc Bnssche v. Alt (5) Tliesiger 
L. J., f>bservod that if a person 
having a right and seeing another person 
about to commit or in the coui'se of 
committing an act infringing upon that 
right stands by in such a manner as 
really to induce the person committing 
the act and icho might otherwise have 
abstained from it, to believe that he 
assents to its being committed, lie cannot 
afterwards be heard to complain of the 
act. This, as Lord Cottenham said in 
Duke of Leeds v. Eai'l of Amherst (1), 
the case cited by the Court of Appeal 
below in its judgment, is the proper 
sense of the term ‘acquiescence,’ and in 
that sense may be defined as quiescence 
under such circumstances as that assent 
may be reasonably inferred from it, and 
is tio more than an iyistance of the lam of 
estoppel by words or by conduct. In 
the case of Cairncj'oss v. ly^rhncr (2). 
Lord Campbell enunciated the same 
principle in these words “Generally 
speaking, if a party having an interest 
to prevent an act being done, has fid I 
notice of its being done, and acquiesces 
in it, so as to induce a reasonable belief 
that he consents to it, anft the position 
o f others is altered by their giving cre¬ 
dit to his sincerity, he has no more right 
to challenge the act to their prejudice 
than he would have had if it had been 
done by his previous license". Mere 

f3) 21 A. 40G at p. 501 (P. C.); 1 Horn. L. IC. -lOfl; 

3 O \V. N. 502; 26 I. A. 58; 7 Sar. P. C. J. 523; 9 
Ind. Dec. {s. s.) 1022 (P. C.). 

(4) 4 C. L. J. 198 at pp. 201, 205. 

(5) (1878) 8 Ch. D. 28o at p. 3U; 47 L, J. Ch. 

; 38 h. T, 370. 


quiescence^ or absence of interference is 
not sufficient to create an estoppel 
[Btiswantapa v. Ranu (6), Joy Chandra 
Banerjec v. *Srce Nath ('hatterjee (7), l/da 
Beqam v. Imam~itd-l)in i8l, Fatehyub 
I\ ha ti V. Mu ha m mad yustif (!1 ('h t nia ma n 
R'lmchandra. v. Dareppa (10;, Jaharnddi 
Mandal Debnath Chomdhury lu 

the present ease, no act or conduct on the 
l>art of the plaintiff has been found which 
could induce the defendant i’ea.sona])ly 
to believe tliat ho consented to tlieir acd, 
nor any which could reasoualdy induce 
tliem to give credit to his sincerity, nor 
again any but for which thev would have 
abstained from doing what they did. It 
should not alsi be forgotten that the 
plaintiffs and the defendants are not 
co-owners hut only owners of adjoining 
properties, and the vigilance required of 
and the duty cast upon a co-owner with 
regard to an infringement of his right is 
certainly greater than and of a different 
description from what is e.xpected of a 
neighbouring owner when he finds an 
act being done by the other on his own 
property. I’he only thing that lias been 
proved is delay in coming to Couit but 
mere delay in taking legal j^roccedings, 
if the remedy is not barred, is nothing. 
The onus was entirely on the defendants 
to prove acquiescence. The Judicial 
Committee in the case of Beni Ram v.' 
Kunduyi Lai (3) observed as follows:—In 
order to raise tlie etpiitable estoppel 
which was enforced against the appel¬ 
lants bv both the Courts below, it was 
incumbent upon the respondents to show 
that the conduct of the owner whether 
consisting in abstinence from interference 
or in active intervention, was sufficient 
to justify the legal inference that they 
had by plain implication, contracted 
that the right of tenancy undyr which 
the lessees originally ol>tained posses¬ 
sion of the land, should be changed into 
a perpetual right of occupation". In 
my opinion the defendant has entirely 

(G) 9 B. 86; 5 Ind. Dec. ^k. s.) 58. 

(7) 32 C. 357; 1 C. L. J. 23. 

(8) 1 A. 82; 1 Ind. Dec. (.s'. 8.) 55. 

(9) 9 A. 434; A. W. X. ^887) 82; 5 Ind. Dec. 

* dO) M B. 50G; 7 Ind. Dec. (s. r.) 801. 

(11) 33 Tud. Cm8. 702; 20 C. W. N. 057. 
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failed to disc-harge his onus in tlie pre- 
.sent case. Tlie next ground is based 
upon the principle, as tlie Court lielow 
puts It "He who .seeks equity must .to 
equity J he circuin,stance, upon which 
the application of this doctrine i.s in¬ 
voked. IS that the iilaintiff stated in his 

evidence that he had clo.se.l the openin-s 
thou.-h that was not ju.t forwanl as a 
defence in the written .statement The 
pnncii.le was formerly expres.sed bv the 
niaxim. He who has committed inequitv 

shall not have eipiity", and relief w.as 
refused 'vliere a transaction was based 
on theidaintiffs framl or mksrepre.sen- 
tation, or where the plaintiff sought to 
enforee a .security improperlv obbiined 
oi-vhere he churned a remedv for a 
breach of trust which he lia.l'himself 

Znef? he had obtained 

monej . Later, it was .said that the plaintiff 

equity must come with perfect 

propriety of conduct or with clean hands 

of Hint f'h'S'TPresentation or matters 
of that descriiition stand in the wav of 

a plaintiff obtaining an eipiitable belief 
am-' It has hard 1V 

Mmpl\ tried witnout the Court’s inter- 
xention to aliate a nuisance of which 
he C‘omi)luins, 

Both the grounds upon 'which the suit 
has been dismissed, seem to me to be 
unsiistainab e. As no fact.s were chal- 
len^pd by the respondents in the appeal 
preferred by them to the Court of Amieal 
below I do. not consider it necessarv to 
send the case down for anv further con- 
sideration of the facts. ' icon 

•I, therefore, reverse the decree of thp 
learned Additional District Jud-e and 

s "In*';?,', '“"..sTf „i'!h 

Celkt." Coir” 
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Appeal allowed. 


ALLAHABAD HIGH COURT. 

ExKcrrioN^ First Civil Appeal No. 184 

OF 1923. 

May 26, 1924. 

Present: —Mr. Justice Mukerji and 

Mr. Justice Dalai 
Sri GANESHJI MAHARAJ— 

J vdo.ment-Debtor—Appellant 

LALTA PRASAD —Decree-Holder— 

Respondent. 

Hindu Law— Decree for mesne profits against 
temple -h)idow€(l proper?//, whether liable. 

A decree passed a^fainst a temple for the 
recovery of me.sne profits with respect to pro¬ 
perty owned by the idol is recoverable from the 
endowed property, [p. ;U3, col. 2.] 

Pramada Xath Rag v. Poorna Chandra Ray, 

.*•)( . 091:12 C. W. N. 550; 7 0. L. J. 5H, fol¬ 
lowed. 

Prosunno Kumari Debya v. Golab Chand Bahoo, 

U ^ C. J. 110; 23 

M . K. lj,i; .J Suth. 102, distinguished. 

Execution first appeal from a decree 
of the Second Subordinate Judge, 
Cawnpnre, dated the 9th February 1923. 

Mr. Gulzari Lai, for the Appellant. 

Dr. M. L. A(jarwala,Dv. K. N.Katju 

^d Mr. Indu Bhusan Banevji, for tlie 

Respondent, 

JUDGMENT. —Tliis is an appeal 

from an order passed by the Additional 
Subordinate Judge of Cawnpore in the 
execution flepartment. A suit vas 
brought by one Lalta Prasad 
against Sri Ganeshji Maharaj, under 
the management of Shiam Lai and 
two othei’ defendants for partition of 
a one-third share and mesne profits 
for six years, prior to the date of the 
institution of tlie suit and subsequent 
mesne i)rofits up to the date of 
j^ossessiou. A preliminaiy decree was 
passed on 27th June 1918, for possession 
and for mesne profits of the past six 
years and future. The decree-holder 
obtained possession of his one-third share 
and took out execution for recoveiy of 
mesne profits by sale of the one-third 
^lare of the house, belonging to Sri 
Ganeshji Maharaj. The objections, made 
on behalf of the endowment, through 
its manager, so far as we are concerned in 
this appeal, are two:—(1) that interest 
should not be allowed on the mesne profits 
from year to year, and (2} that the amount 
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should be recovered from Shiam Lai per- 
sonally and not from the endowment. 

i he objector, jud"ment-debtor,succeed- 
ecl on the hrst ground, but in appeal it 
IS further prayed that interest should run 
from the date of the final decree, i. c., 

danuary 1919, and not from 
the date of the preliminarv decree, /. e., 
from 27th June 1918. We hkve read both 
the decrees. In the i>reliminary decree the 
mesne profits for six years were decreed 
and only the amount was not ascertained. 
That amount was subs^ciiicntly asc^r- 
tained and mentioned in the final decree 
to be Its. 1,995. Both the parties 
are agreed that interest is payable on 
this sum, so it is clear that interest must 
run from the date on whicli the amount 
was dem’eed and not from the date on 
which it was ascertained. We hold that 
interest was rightly calculated from the 
date of the iDreliminary decree. 

The decree was actuallv passed for 
recovery of mesne profits from Sri 
Ganeshji Maharaj. As pointed out by 
the learned Judge of tlie lower Court, 
when such a decree is passed, it is re¬ 
coverable from endowed propcrtv. as 
held by the Calcutta High Court 
in Pramada Nath Ray v. Poorna 
Chandra Ray (1). The niling of the 
Privy Council in Prosumio Kumari 
Debya v. Oolab Chand Bahoo (2) was 
passed on difTez-ent facts. There the 
decree was passed against the ffhebait 
(manager) of the temple personally and 
against the profits of the temple. Even 
there, their Lordsliips held that the term 
fi/icbait meant the successive managei’.s 
of the temi)le, and not only the penson 

, who happened to be the manager at the 

time of the suit. In the pi'esent case, 
there is a definite decree against the 
temple. The learned Counsel for the 
appellant drew our attention to the plaint 
in whicli it was pleaded that Bhiam I.al 
was really the owner of the one-third share 
in the house and Sri Ganeshji was mere¬ 
ly a fiction. Tliis plea, however, was not 
admitted by Shiam Lai and he asserted 
that the property was really owned by 
the idol. It was so held in the suit 

(1) 35 C. GDI; 12 C. W. N. 550; 7 C. L. J. 5U 

(2; 2 I. A. 115; 11 13. L. R. 450; 3 Sar P C J 

HU; 23 \V. R. 253; 3 Suth. 102. 
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When such was the finding, it cannot be 
said that the plaintiff desired to re¬ 
cover the mesne profits from Shiam Lai 
and not from the idol. In the relief, 
^i^bned -»y him, he specifically desired 
relief lioth against the idol and against 
Shiam Lai. Execution was rightly order¬ 
ed by the lower Court against the idol. 

The appeal fails ahd we dismiss it with 
costs here on the higher scale. 

Appeal dis‘7nissed 


ALLAHABAD HIGH COURT. 

Seco.nd Civil Appeal No. 1225 of 1922. 

May 21, 1924. 

Pnse/if: Justice Daniels and 

Mr. Justice Neave. 

Firm GOPAL RAI PHUL CHAND - 
Plai.vtifk—Appellant 

vei'sus ’ 

GREAT INDIAN PENINSULA 

RAILWAY— Defendant—Respondent 

Railways Act (IX of ISOOJ, s] 72-Iiisk Xote, 
torm B. signed hi/ person delivering goods to 
Company, whether valid "Robbery", and "theft" 
whether synonymous-Theft from running trninA 
LiabUity of Railway administratioyx. 

A Risk Note in Form 13 si^^ned Lvtlie per.son 
de iveniij? the goods lo the Railway * (’ompany is 

pxecuted wilhiu the of sec^tioii 

of the K lilways Act. 

The word “robbery" as used in Risk Note 13 
IS synonymous with “theft". 

L nd?!' the Risk Note 13, wliere a plaintiff d(*- 
pends for Ins cause of action on wilful neglect on 

Railway administration or 
any of Us servants, he cannot succeed if it is shown 
that the loss of the goods was due to theft from a 
running train, [p. 314, col. 2.) 

(j. I. P. Railway Co. v. Bhola Xath Debi Das 
70 Ind. Cas. 851; 45 A. 5G; (1023) A. I. R (A ) 7‘i 
referred to. 

. 9 I. Railway Company v. Ranchhod- 

lal Chhotalal, d 2 Ind. Cas. 510; 43 13. 709 at n 77‘\ 
21 Bom. L. R. 779. followed. ’ 

Second appeal against the decree of 
the District Judge of Ghazipur. dated 
the 20th May. 1922. 

Messrs. IJ. S. Bajpai and S. N. Varttia 
for the Appellant. 

Mr. Ladli Prasad Zxitsht, for the Re¬ 
spondent. 

JUDGMENT.-These three con¬ 
nected apxjeals have been heard to¬ 
gether. They relate to claims by different 
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plaiutitls against the G. 1. P. Riilway 
Company. In this judgment w? refer 
in particular to the facts of the Second 
Appeal (No. 1225 of P)22), hut the 
facts of the others are a lmit^c■ll.^' on all 
fours witli them aa(.l the poiat.s for deci¬ 
sion are the same. 


tJn 2Gth Nov^mhor 11)20 a hileof cloth 
was delivered to the G. 1. P. Riilwic 
Company at Victoria Terminus, P.^mih iy, 
for despatch to Railway Station Yusuf- 
pur on the B. and N. W. R uiway. 
The goods were _never delivered. It 
is also admitted that they never reached 
the B. and N. 5V. R lilwav. A Risk Note iu 
form B. was executed in respect of this 
consignment by one Hari Gobind vdiom 
the learned District Judge finds to be 
the person who delivered the goods t'> 
the Railway Comitauy. The learned 
Judge finds that the loss of the goods 
was due to theft from a running train, 
that the guard of the train knew that tiie 
theft was being committed but that 
he is not shown to have been negli¬ 
gent in not stopping the train in order 
to prevent the theft or recover the good.s. 

The two C|uestions which have been 
argued before us are :— 

1. Whether the Risk Note was validly 
executed within the meaning of section 


72 of the Indian Railways Act. 

2. Whether the Railway Company is 
protected by it. 

As to the former point section 72 i^ro- 
vides that the note must be sii^iied 
by or on behalf of the person sending 
or the person delivering the goods to 
the Railway Company. In this case 
Hari Gobind purported to sign on behalf 
of the sender R, Ramdeo. The loai'ae*:l 
Judge finds that he is not proved to 
have been R. Ramdeo's agent, but he 
finds that he was the deliverer of the 
goods to the Railway Company. This 
is a finding of fact which we must 
accept and it is sudicient to bring the 
Note within the terms of section 72. 

If the decision of the second issue 
depended on our being able to accept 
the learned Judge’s view that there was 
no negligence on the part of the Railway 
Company's servants we might have 
dilficulty in upholding it. We find, 


liowever, that under the terms of the 
Risk Note the Railway is absolutely pro¬ 
tected in case of robbery from a running 
train, whi^ii in this case is ]U'oved. It 
h'l^ !>ecn held in two cases of this Court, 
E. I. li. Co. V. Nathinuul Behnri Lid (1) 
an I G. I. P. Rdihvinj Co. v. Bhola Nath- 
/)^5/ 1) IS (2) that as used in Risk Note B 
tii-^ word rob'DeiU' ” Is sviionvmous witli 
“ tiieft'k It h is been argued on lielialf 
of the api:)eilants that the Railway is 
nut prot('cted if the robbery was due to 
negligence on the part of tlie Railway 
Coinpoiiy's servants. We think tliat the 
form of Risk Note is not capable of this 
construction. A Risk Note in the first 
instance holds tlie Railway Company free 
from responsibility for any loss or de¬ 
struction of or damage to the goods 
from any cause whatever. To this there 
is an excei)lion, namely, that when loss 
of a complete consignment is due to one 
of three causes the Railwa}^ Company can 


be lieid liable. These three causes are 

1. Wilful neglect on the part of the 
Railway Administration. 

2. Tlieff by the servants of the Rail- 


wav. 

3. Wilful neglect of the servants of 

_ ^ • 

the Rnilwa\*. 

% 

Theie is, howi‘ver, an exception to the 
exce])linii in the shaj^e of a further pro¬ 
viso wliieh lays down that wilful neglect 
is not to he held to include fire, rob- 
berv fn.mi a running train, or anv other 
unforeseen event or accident. Where, 
therefore, the plaintiff depends for his 
cause of action on wilful neglect on the 
])art of either the Railway Administration 
or any of its servants he cannot succeed 
if it is shown that the loss of the goods 
was due to theft from a running train. 
Tliis view of the Ri.sk Note was at least 
impliedly taken in the second of the 
c*ases referred to above, namely, G. I. B. 
Railwaij Co., v. Bhola Rath Debt Das (2) 
It is directly laid down in B. B. and 
C. T. Ra huay Company v. Ranchhodlal 
Chhotalal i^). Tiie material passage 

s r 


il)30 1nd. Cas. 130; 33 A. 418; 15 A. L. J- 

'"’rii 70 lud. Cas 85i; 45 A. 56; (19231 A I. K (A.) 
79. 

(3) 52 Ind. Cas. 516; 13 B 769 at p 773: 21 Bo:n. 
L. K. 779. 
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■which is on page 773 is as follows : — 

“ In the abs?n'*e of proof of wilful 
neglect or theft hy the RaIIwiv servants 
the administration is to b"* h(?ld free from 
responsibility. if, lio'.vever, neglect or 
Ih^^ft by R ill way servants is proved the 
adniinisiration will escajto li.diility for 
lo.s? if pn)-^ is given of robb ly fr-uu a. 
ninning train.” 

AVe think, thorefore, t'l-it the d'^>‘ision 
of the lowc-r Court is corroc: and dis¬ 
miss all tliree appeals, in view of the 
fact that in our opinion there was gross 
negligence on the part of tlie G, 
1. " P. liailwa}* Company wo allow 
to that ('ompany no costs of the 
appeals. The other Railway Companies 
who have been impleaded in Second 
Appeals Nos. 1501 and 1507 of 1922 are 
entitled to their co.sts inelnding in this 
Court fees on the higher scale. 

5, p. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Ai'peal from Appell.vfe Decree 

No. 710 OF 1922. 

May 28, 1921. 

/VeNe/U.—Air. Justice Pearson and 
Air. Justice Graham. 

GOSTA BEHARI PRAMAN’IK and 
OTHERS—Plaintiffs—Appellants 

vevsvH 

HEAI CHANDRA DAW DK (HEAl 

CHANDRA DAW in Vakalatnama) — 

AND OTHERS—DEFENDANTS—RESPONDENTS. 

Construction of document— Landlord and tenant 
- Abatement of rent— lienfial Tenancu Act (VJII 
of 1S85), MS. >18, o2Snit for rtnl --Ahatcmcnt, whe¬ 
ther can be claimed. 

Where a kabuliyat provided that "any loss 
arising from leaving the lands fallow or from 
Hoods or drought will he mine... . nor shall I 
he entitled to abatement of the stipulated rent 
on anj' ac/iomit whatsoever; any such claim will 
not bekmtertniiied 

Held, that the words "on auj’ aecount what¬ 
soever" must be read ns a whole along with what 
p^*ce^led them and should lx* taken as meaning 
that abatement would not be claimable in the 
cns 3 of loss by reason of cau.ses ejuslem {f.-neris 
with those Hpccided, and that tliey did not 
innlude a case of deticieney in area duo to com¬ 
pulsory acquisition. [p. 310, col. l.j 


Watson d‘. Co. v. Nistanii Gupta, 10 C. 514; 5 Ind* 
Pec. (X. s.) .361. followed. 

Ahalcnient of rent may be c*Iaime<l in a rent 
suit under the Hengal Tenancy Act. |j). .'516, col. 2.] 

C^ukhraj Rai V. Uanqa Dayal Siriffh, (i;5 Ind Cns 
2in; (5 1'. U. J. 665; 2 P. L. T. 561); UlU’2) Pat 13‘>- 
A. I. U. (Pat.) 161). relied on. 

Appeal against the decree (.)f the I)is- 
Ir.k't Judge, Afurshidabad, dated tlie 
iCUii Noveml)er 1921, allinuing tliat 
(if l!)e Abiu'^if. First Court, Kandi, ilatcd 
2;ird March 1920. 

Balm Dchendra Narayan Bhuttacharjee, 
for the Ai^pellants. 

Rabus Hemcndra Nath Sen, Sorat 
KtonfAv Mitra and Narendra Krifthna 
Basil, for the Respoudent.s. 


JUDGIVIENT.—Tliis appeal is from 
the judgment of the District Judge of 
Afurshidabad. The appellant is the 
plainliiT in a rent suit, the respondent 
No. 1 being tlie tenant and No. 2 a 
co-sharer landlord. The suit related to 
an occupancy holding governed by the 
tenns of nkahuliyat executed in 1875. In 
1911 four hiijhas odd was acquired for 
railway purposes under the Laud x\cquisi- 
tion Act, and the com|>ensation mone^v, 
some Rs. 470, was paid over to the tenant. 
In 1919 this suit was bioiight for the 
rent, for the yeans 1322 to 1325. The 
defendant claimed abatement and also 
pleaded certain payments. The first 
Court gave elTect to both pleas and 
made a rlecree in part. The learned 
District Judge dismissed the appeal. 
Before u.s various ])oinlsJiave been taken 
in ai'gument whicii were not touched in 
tlie Courts below. It is argued first of 
all that having regard to the terms of 
the kabuliyat no question of abatement 
can arise at all, because it is expressly 
provided against. The terms are as 
follows according to the translation be- 
foi'O us. 

“Any loss arising from leaving the 
lands fallow or from floods or drought 
will be mine; you will not have anything 
to do with it, nor shall I be entitled to 
claim abatement of the stipulated rent 
on any account whatsoever; any such 
claim Avill not be enteitained, 

Wo think that what is contemplated 
by those clauses of the kabuliyat is loss 
arising from the natural causes referred 
to, or due to the tenants’ own default, 



316 INDIAN 

GOSTA BEHARI PRAMAN’IK V. HEM CHAN’DRA 

and that when the clause goes on to 
provide that abatement cannot l^e claimed 
“on any account whatsoever", it must Ije 
read as, a whole along with what i)re- 
cedes it, and should be taken as meaning 
that abatement would not he claimable 
in the case of loss by reason of causes 
ejusdem generis with those specilied. It 
cannot be taken to include a case where 
the deficiency is tlue to compuLsory ac¬ 
quisition under the law of a portion of 
the land. The question has to be decided 
as a matter of construction of this parti¬ 
cular document, but mention may per¬ 
haps be made of the case of U'ayfo/? cC* 
Co. V. Nistarini Guptn (1), where a very 
similar question arose for decision. 

It is next contended that under the 
provisions of the Bengal Tenancy Act it 
is not permissible fora tenant to set up 
a claim for abatement in answer to a 
rent suit, and that liaving regard to the 
provisions of section 38 and section 52 
of that Act, the only procedure open to 
him is himself to institute a suit for 
the purpose of establishing his claim to 
abatement and a refund of anything 
already overpaid. The cases under Act 
X of 1859 show that under tlie law as 
then existing such matters could be 
raised and adjudicated upon in a rent 
suit: See Deendyal Lnl v. Thnkroo 

Kooyuvar {%), Maharajah Dhcraj Mahtah 
Chand v. Chittro Cuomarree Bibee (3h 
and Oonr Kishore Chunder v. Bonamalee 
Chou'dhury (Ij. In the case of Silnt 
Kumari Dehi x. Biprodns Pal Cluncdhury 

(5) it uas lield that a tenant could set 
up such a plea in a rent suit in a case 
where he had never actually obtainerl 
possession of a portion of the land, 
though it was held that sections 38 and 
52 of the Act were not applicable. The 
same principle is illustrated in Beni 
Madhab Roy v. Krishna Kcimini Gnpta 

( 6 ) . 

The case of Sukhraj Rai v. Ganga 
Dayal Singh (7) is directly in point, and 

(1) 10 C. 544; 5 Ind. Dec. (n. s.) 3G4. 

(2) 6 \V. R. Actx. 24. 

(3) 16W. R.201. 

i4) 22 W. R. 117. 

(5) 12 C. W. N. 167. 

(6) 70 Ind. Cas. 177; 36 O. L. J. 121. 

(7) 63 Ind. Cas. 219; 6 P. L. J. 665; 2 P L T 
569; (1922) Pat. 132; (1922) A. I. R. ^Pat.) 169 
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upholds the principle that abatement 
may be claimed in a rent suit. By sec¬ 
tion 52 of tlie Act a right is conferred 
upon the tenant to claim abatement for 
deliciency in area, and I do not think it 
is po.ssible to say tliat aiii’ thing in the 
language of section 38 necessarily limits 
the assertion of that right to the case of 
a tenant coming forward as plaintiff in 
a suit instituted specifically for the pur¬ 
pose. It is further argued that the 
matter ought not to be entertained as 
there lias been no compliance with the 
pi\)visions of tlie Civil Procedere Code 
in regard to tlie pleading of set off, but 
there appears to be no substance in this. 
The defendant in liis written statement 
definitely claimed a specified amount 
under the heading of abatement and 
though it may be that the term ‘set off’ 
was not used that is immaterial so long 
as the matter lias been substantially 
and unmistakeably raised as in the 
present case. 

Then it is contended that there lias 
been no measurement as contemplated 
by section 52, and without that no claim to 
abatement can be allowed. The kahvliyat 
gives the area as 23 high as 14 kanals 19 
g(t7idas of land ‘‘described in the schedule 
below and the schedule contains the 
particular area aiul rent of a large num¬ 
ber of smaller ]ilots making up the 
Avhole. The acquisition by the Railway 
relateil to a portion of two of those plots 
only amounting to 4 bighas 1 kanal 5 eh. 
liiat was the measurement arrived at in 
the Land Acquisition Proceedings. Tlie 
learned Munsif found that that amount 
had been so acquired, and apparently 
no question of fresh measurement was 
ever raised by the plaintiff at any stage 
of the suit in the original Court. The 
proof so far as it went was unchalleng¬ 
ed, and afforded some evidence of 
measurement of the land. 

It is further urged that if the abate¬ 
ment is allowed at all it should be 
confined to that claimable for the years 
covered by the suit, and no questions 
of payment should liave been gone into. 
But as to a matter of set-off there has 
been no reason suggested why the claim 
should he so limited; and as to the 

question of payment, there is no reason 
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why the Munsif sliould not have gone 
into the character of the payments as 
lie has done, and, after finding 
that a specilied amount had been wrong¬ 
ly debited against the defendant under 
the guise of interest, direct that credit 
should be allowed him in this suit for 
the amount. 

Upon the whole, therefore, tlie appeal 
fails and must be dismissed with costs. 

Appeal disrnissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 81 of 

1 

June 19, 1924. 

Present: —Mr. Justice Mukerji, 

Babu HIRDEY NARAIX RAI 
—Pl.\intiff—Appellant 

vei'sns 

Babu JAGDISH NARAIN RAI and 

ANOTHER—Defendants—Respondents. 

Affra Tenancy Act (II of 1001), s. :I0J—Case 
refen-ed to Revenue Court—Revenue Court, order of 
— Appeal, where lies. 

Once a case has been properly referred to llie 
Revenue Court, an appeal from the Revenue 
Court lies not to Civil Court but to the superior 
Revenue Court, [p. 318, col. 1.] 

Second appeal from a decree of the 
District Judge, Ghazipur, dated the 
21st December 1922. 

Dr. M. L. Agarxuala^ for the Appellant. 

Mr. B. E. O'Cono?’, for the Respond¬ 
ents. 

JUDGMENT. —This appeal arises 
under the following circumstances :— 

The respondents who are two in 
number, namely, Jagdish Narain Rai and 
Musamihat Kesha Kunwar, brought a 
suit in the Civil Court against the appel¬ 
lant Hirdey Narain Rai for possession 
and mesne profits on the allegation that 
tlie parties were joint owners of the 
plots in suit and the share of the 
plaintiffs, namely, the present respond¬ 
ents, was two-thirds. The appellant 
pleaded that he was, apart from the 
question of the title being found in 
the parties, the sole tenant of the entire 
land in suit, and, therefore, he was 


nop name Lu oe cjcuieu, jus possession 
bemg lawful. The respondents' case 
Vas that the lands were tiie khud-kaslit 
of the parties and the entry of the 
appellants name as a tenant in the 
village papers was a liclilions one In 
accoi^dance with the provisi.ms of sec- 

W ‘Act, li,e 

learned Subordinate Judge referred the 

appellant to tlie Revenue Court. Tiie 
suit out of which the present api)eal 
has arisen was accordingly instituted 
b:v the appellant in the Kevenue Court 
1 he respondents pleaded there that the 
entry in favour of the appellant as a 
tenant was fictitious, and that, if tiiere 
was a tenancy, both the jiarties were 
entitled to it. They further took 
the plea that the Revenue Court had 
no jurisdiction to entertain the suit 
ihe learned Assistant Collector Iidri 
that lie had jurisdiction, the case having 
been referreil to him l,y the Subor¬ 
dinate Judge. He further held that the 

appellant ivas an occupancy tenant of 

the lands, holding under the entire 
bod}' of proprietors. 

*'®-‘’bondents being dissatisfied 
vith the decree of the Assistant Collector 
lodpd an appeal before the learned 
Dibtiict Judge, riiere it was contended 
for the appellant that tlie appeal lay to 
the Commissioner and not to the District 
Judge. Ihe learned District Judge held 
that he had jurisdiction to hem- tlie 
appeal, and, accordingly, entertained the 
appeal, and in the result dismissed the 
suit of the appellant as instituted in 
the Revenue Court. 

In this appeal only one point has 
been urged, namely the learned District 
Judge liad no jurisdiction to entertain 
the appeal, and the entertainment of 
the appeal by the District Judge was 

entirely against the entire scheme on 

which section 202 of the Tenancy Act 
has been based. 

I think this contention of the learned 
Counsel for the appellant is sounr) 
Before proceeding further I may St 
out the anomaly that would arise by the 
learned District Judge entertaining the 
appeal Ihe original suit before the 
learned Subordinate Judge is siiii 
pending. It will have to II deoidS 
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(assuming that there was no appeal to 
this Court) according to the decision 
of the learned District Judge. TJien 
there would he an appeal to the District 
Judge. Thus the learned District Judge 
would be hearing two appeals from 
different Courts on the same suhje(d. 

The learned Counsel for the respond¬ 
ents relied on section 177 (D of the 
Tenancy Act and contended that an 
appeal did lie to the District Judge 
under the provision of law. But it was 
with the object of settling questions 
of jurisdiction that the provisions of 
Chapter XIV of the Tenancy Act wci-e 
enacted, and there is no force in this 
contention. 

If we assume, as we must assume for 
the present, that the learned Subordinate 
Judge was right in directing the appel¬ 
lant to obtain a declaration from the 
Revenue Court as to his status as a tenant, 
the only Court to which an appeal would 
lie from the decision of the Revenue (''ourt 
would be a superior Revenue Court, 
namely, the Court of the Commissioner. 
This is expressly laid dov.m in section 202 
of the Tenancy Act itself. It says in 
clause (2) that the Civil Court would 
dispose of the suit in accordance with 
the final decision of tlie Revenue 
Court of first instance or appeal as the 
case viay be. Clearly it was never con¬ 
templated that once a case has been 
properly referred to the Revenue Court 
an appeal from the Revenue Court would 
come to the Civil Court. 

If, however, it be the case that tlie 
learned Subordinate Judge wa.s wrong 
in referring the appellant to the Revenue 
Court, the question can be raised again 
by way of appeal against the decree 
that will he passed by the leariu'd 
Subordinate Judge in accordance with 
the decision of the Revenue Court. That 
remedy, if necessary, against a wrong 
decision of the Civil Court as to the 
applicability or otherwise of section 
202 of the Tenancy Act is still open. 

In my opinion the learned District 
Judge was in error in assuming juris¬ 
diction, I, accordingly, allow the appeal, 
set aside the decree of the Court, below 
and direct the learned District Judgelo 
return the memorandum of appeal (when 


the record is received in liis Court) to the 
rospoiuients for presentation to the proper 
C'ouit. The respondents will at all events 
piiy tile costs r.f the apjjcllant iii the 
District Judge's Court and in this 
rViurt. Costs in this Court will include 
I’ounsel s fees on the higher scale. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal flom AprELL.vTE Decree 
No. 521 OF 1922. 

June 16, 1924. 

Present: —Mr. Justice Chakravarti. 
HARISADHAN PATARI— Plaintiff— 

Appellant 


versus 

DINANATH BANERJEE 


AND ANOTHER 


—D E FE N I) A N TS — R E S IH )N DENTS. 

CJvU Procedure Code {Act V of lOOS), 0. XLI, 

r* ol — Ap})eH<ite judgment, ivhat should contain — 
Adverse 'jyns.-icssion—Occasional user by trespasser. 

It is Hesiral)le m appenlahle cases that tJio 
Ooiuis .should pr(.noiincc their opinion on all 
important points in order to enal)le the Appellate 
Courts to disj'cse of tlie cases tinally and tlnis 
.MVoi»l ilelay and exj)en.-5es ('f a remand. lj>. .‘>-0, 
col. 1.] 


'J he occasional \iscr trespasser of laud 

cannot cxlin^'uish the title of the rightful owner, 
unless 1 he possession of tlie trespasser is open, is 
adecjiiute in extent and continuity and so forth. 
Lp. 320, coi. 2.] 


Ikiuinta Kumar Roy v. The Secretary oi State 
for India, -10 Jnd. (.’ns. 337; H 1. A. 101; 'l P- 1^. 
U . 5S)3; 32 .M. 1.. J. 503; 21 C. W. N. C12; 15 A. h. 
J.30S;25 C. L. J. 487; IJ) Bom. L. R. 480; (19Mj 
M. W. N. 482; 6 L. W. 117; 22 AI. L. T. 310; 41 C. 
853 (P. (L), referred to. 

Aj^peal against the decree of the Sub- 
Judge, 4th Court, 24-Pargaiias, dated the 
14th September 1921, modifying that 
of the Munsif First Court at A Iii)ur, 
dated the 28th of June 1920. 

Babus Tarak Chandra Chakravarti and 
Frofvlla Chandra Chakravarti^ for the 
Appellant. 


PAbw Mrityunjoy Chattapadhaya^ for the 
Respondents. 


JUDGMENT.—This is an appeal by 

the plaintiff and arises out of a suit for 
khas possession after declaration of the 
plaintiff (3 title to the land in suit. The 
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plaintiff's case is that the land in suit 
consists of two plots with an inter¬ 
mediate plot which belonged to defend¬ 
ant No. 1, that the land in suit together 
with other lands originally belongetl to 
one Dwarik Palari which he held under 
a registered executed by him in 

the year 129ti B. S. at a jama of Rs. 38 
odd, that Dwarik Patari made a gift of 
the jama lands to the plaintili in 1318 
and that the plaintiff let out the land in 
suit to one Hadhan Patari who was 
dispossessed by defendant No. 1 in 1319. 
The present suit was brought against 
defendant No. 1 and one Chehiroo as 
defendant No. 2 to whom the defendant 
No. 1 let out the lands in 1319. Chehiroo 
tiled a written statement alleging that 
he held the land originally under Dwarik 
and that in 1319 he was induced l)y de¬ 
fendant No. 1 to execute a in 

his favour, but the land, he said, really 
belonged to the plaintitf. Defendant No. 1 
denied plaintitT’s title and the disposses¬ 
sion alleged by him. Defendant No. 1 
further alleged that the two plots in 
dispute together with the intermediate 
plot really formed one plot and formed 
part of the jamn held by him under 
the zemindar. 

The Munsif raised a number of issues; 
but the main issues were two, and they 
M'ere:-- 

(3) Is the plaintiff's claim liarrcd by 
limitation ? and 

(2) Has the plaintiff any title to the 
land in suit as alleged in llxe plaint ? 

The learned Munsif in an elaborate and 
carebil judgment discussed the question 
of the plaintiff's title and the title of the 
defendants and found in favour of the 
plaintiff. He decided the <iuestion of 
limitation also in favour of the idaint- 
iff‘. Although the learned Munsif found 
these issues in favour of Liie plaintiff, he 
gave him a decree only for declaration 
of title but refused to give khas posses¬ 
sion on the ground that the tenancy of 
the tenant Badlian with whom the plaint¬ 
iff* settled the land in 1318 was still 
subsisting and, tliereforc, the i)laintiff 
was not entitled to khas pos.sessioii of 
the land. Both parties appealed separate¬ 
ly before the Subordinate Judge, 


The Subordinate Judge without de¬ 
ciding the question of title which was 
also ill appeal befoie him by defend¬ 
ant No. 1, decided the case on the 
question of limitation and dismissed the 
suit holding that the plaintiff's suit was 
haired by limitation. Plaintiff lias 
brought this appeal against that decree 
and it was contended on his behalf by the 
learned Vakil who appeared for him that 
the judgment of the learned Subordinate 
Judge was erroneous, because first the 
questions of title and limitation Avere so 
intimately connected that the learned 
Subordinate Judge’s judgment on the 
question of limitation alone Avas not 
based on the whole of the evidence 
and Avas, therefore, A\Tong; secondly, 
that the findings of the learned Sub¬ 
ordinate Judge Avere based upon 
a misapprehension of laA\’ and facts 
and Avere not sufficient for the disposal 
of the question of limitation; thirdly, 
it Avas contended that the learned Munsif 
in discussing the question of title had 
referred to an exhibit Avhich Avas a 
kobala in favour of the defendant by 
one Chilra Dasi in AA-hich there AA-as a 
clear admission in the year 1910 that 
the plaintiff’s predecessor DAvarik Avas 
the oAvner of the hmd in suit Avhich 
Ava.s stated as one of the boundaries of 
the plots conveyed by the kobala in 
favour of the defendant. Tlie land in 

suit AA'as described as Dwarik's land and 
Patit. The learned Subordinate Judge, it 

AAas argued, was in enor in not lefening 
at all to that document and thereby 
excluded very material evidence from 
his consideration in. the determination 
of the appeal. The learned Vakil who 
appeared for the respondent, althougli 
he frankly admitted that the judgment 
of the Subordinate Judge Avas not very 
satisfactory, still contended that there was 
a liiiding which shoAvs that the suit was 
barred by limitation. After hearing the 
learned Vakils for the parlies and after 
a very careful consideration cf the judg¬ 
ment of lije learned Subordinate Judge 
I am of opinion that there has not been 
a i)roper trial of the case by the Siih- 
ordiiuite Judge. 1 think that* the omis¬ 
sion of the learned Subordinate Judge 
to consider the question of title and 
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the evidence adduced In' both tlie par¬ 
ties on that point has very seriously preju¬ 
diced the trial in this case. The judicial 
(-'ommittee of tlie Privy Council and liiis 
Court also have ret)eatedly pointed out 
the desirability in appealal)le cases, of 
the Courts' pronouncing their oi^inion 
on all important points in order to enable 
the Appellate Courts to dispose of the 
cases hnally and thus avoid delay aiul 
expenses of a remand. In this connec¬ 
tion it should also be borne in mind that 
O. XLl, r. 31 of the Code of Civil 
Procedure provides that the judgment of 
the Appellate Court should state the 
points raised in appeal ancl the deci¬ 
sion upon those points and the reasons 
for the decision. There is no reason 
why this irni>ortant rule should l^e ordi¬ 
narily departed from. In the present 
case the question of limitation was in¬ 
timately mixed up with the question 
of title. The evidence is directed against 
l)oth the points. The judgment of the 
learned Subordinate Judge gives no in¬ 
dication that he had considered the veiy 
important and large body of evidence 
both oral and documentary wliich were 
on the record in support of the cases 
of the respective parties. If the Appel¬ 
late Court had considered the evidence 
and accepted the evidence on behalf of 
the \)laiiitilf so far as title is concerned, 
it might well be that he would have 
taken the same view of the question of 
possession on behalf of the plaintiff as 
the learned Munsif did. In discussing 
the question of title the learned Munsif 
points out that defendant No. 1 admit¬ 
ted the title of Dwarik in the kobala 
which I have already mentioned and 
also that defendant No. 1 became a wit¬ 
ness to the Will of Dwarik by which he 
disposed of the land in suit, as liis 
own property. Defendant No. 1 tried to 
explain away his conduct with reference 
to this document, but the learned 
Munsif refused to accept his explanation 
and held that defendant No. 1 admit¬ 
ted thetitle of Dwarik. The learned Sub¬ 
ordinate Judge has not referred to this 
important evidence. It is clear to my 
mind that the judgment of the Subor¬ 
dinate Judge is not based upon the 
whole of the evidence in the case. 


Then the judgment of the learned 
Subordinate Judge on the question of 
limitation is also clearly defective. All 
that tlie judgment amounts to is that 
the plaintiff has failed to prove that he 
was in possession by receij>t of rent 
within 12 years of tlie suit. Tlie learn- 
efl Subordinate Judge does not even 
say that the defendant was in possession 
or when liis iiossession reall}* began. 
The First Court found tliat the title 
was with tlie plaintiff. The learned 
Subordinate Judge, therefore, when con¬ 
sidering the question of limitation should 
have assumed that the title was Avith 
the plaintiff*. In considering the ques¬ 
tion of possession of land like the land 
in suit, various matters should be con¬ 
sidered. According to the plaint, Dwarik, 
except for the short period that the 
land was khds, possessed those lands 
throiigli tenants of Avhoin Clieliiroo Avas 
one. Tlie defendant also claimed 
Chehiroo as liis tenant. If (diehiroo Avas 
Dwarik's tenant, the mere non-iiayment 
of rent by a tenant or non-receipt of 
lent l)y the landlord would shoAV that 
the iilaintiff the rightful OAvner Avas not 
in possession. It Avas essential to con¬ 
sider Avho Avas tenant in possession of 
the land, and also Avhen, if at all, such 
tenancy Avas terminated. Then again the 
land in suit appears to he AvJiat is 
called Bastu land and such lands unfenc- 

are in the A'illages, usually 
remain A^acaiit and the only act of posses¬ 
sion as is usual and as Avas suggested 
in the present case, was occasional 
cultiA'ation by broadcasting of pulses. It 
was necessary to enquire Avho Avas in 
occupation and on Avhose behalf. The 
occasional user by a trespasser of land 
cannot extinguish the title of the right¬ 
ful oAA'ner, unless the j^ossession of the 
trespasser is open, is adequate in ex¬ 
tent and continuity and so forth. In 
this connection see the case of Basanta 
Kumar Roy v. The Sccretamf of State 
for India (1) Here the land AA'as describ¬ 
ed as patit in the Schedule of the 

I n 40 Ind. Cas. 337; 44 I. A. 104; 1 P. h. W. 
593; 32 M. L. J. 505; 21 C. AV. N. 642; 15 A. L. J. 
398; 25 C. L. J. 487, 19 Bom. L. K. 480; (1917) M. 

M . N. 482; 6 L. W. 117; 22 AI. L. T. 310; 44 C. 853 
(P. C.). 
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plaint and was also described as pat it 
in the conveyance of defendant No. 1 and 
the plaintiff expressly drew the atten¬ 
tion of the Court to this fact by a 
petition. No notice of this fact was 
taken by the Subordinate Judge in 
discussing the question of the plaintiff's 
possession. It is unnecessary for me to 
discuss what patit really means in the 
present case. Possibly it means that 
when the lands were not in the actual 
occupation of a tenant no i^articular use 
■\yas made of the land by anybody. On 
these grounds I think that the judgment 
of the Subordinate Judge on the ques¬ 
tion of limitation in the circumstances 
of the present case is not sufficient or 
satisfactory. The result is that the judg¬ 
ment and decree of the Subordinate Judge 
are set aside and the case is sent back 
to the lower Appellate Court for a 
re-trial of the appeal according to law. 
If the plaintiff is found entitled to 
succeed, in these circumstances of the 
case, he should get Ichdn i>osses3iGn. 
The plaintiff is entitled to tlie costs of 
this appeal and the other costs will 
abide the result. 

> 1 . B. Appeal allowed; case remanded. 


ALLAHABAD HIGH COURT. 

Stamp Reference in F. A. No. 513 of 

1923. 

July 10, 1924. 

Present: —Mr. Justice Daniels, 
BAIJNATH DAH— Defen dant—- 

Appellant 


^ versus 

BALMUKAND—P l a i nt i ff- R es po x dent. 

Court Fees Act (VII of tS70)^ Sch. I, Art I — 
Civil Procedure Code. (Act V of 1908), ss. 1,7, 744— 
Restitution order— Appeal- xUl valorem Court-fee. 

All appeal from an order passed on an appli- 
oution for restitution under section lit. Civil 
Procedure Code, must be stamped ad valorem 
under Article 1. Schedule I of the Court Fees Act 
QS an appeal from a decree and cannot be filed 
as an appeal from an order in execution of a 
decree with a fixed Court-fee stamp. 


s An order under section 114, Civil Procedure 
bode, is not an order in execution falling under 
Boction 47, Civil Procedure Code, 

21 


Reference under section 5 of the Court 
Fees Act. 

Mr. P. L. Barerji, for the Appellant. 

'riie Government Advocate, for the 
Crown. 

JUDGMENT. —Tlie (tuestion for 
decision in this reference is whether an 
appeal from an order passed on an apjdi- 
cation for restitution under section 144 
of the (.hvil Procedure Code requires to 
be stamped ad valorem under Article 1 
Schedule 1 of the Court Fees Act as an 
appeal from a decree, or can be filed as 
an appeal from an order in execution 
on a Court-fee of Rs 2. 7’he suit out 
of which tlie reference arises was one 
claiming a declaration that tlie plaintiff 
was an owner in possession of a house 
which had been sold in execution and 
bought by the defenclant-ai)pellant. 
The first (Vurt dismissed the suit. In 
appeal the suit was decreed for a one- 
third share in the house. The defend¬ 
ant^ had obtained i)ossession of the 
entire house under the Trial Court’s 
decree. The order under appeal has 
granted the plaintiff ]>ossession of a one- 
third in the house by way of restitution. 
The appellant's case is that the plaintiff 
could only obtain possession of his one- 

means of a suit for parti¬ 
tion. 

The question of law does not admit 
of any doubt. Orders under sections 47 
and 144 are expressly declared to be 
decrees by section 2 of the Code. In 
the absence of any provision to the con¬ 
trary appeals from decrees rec[iure to be 
stamped ad valorem. TJie fee ]jayableon 
appeals under section 47 Avould be ad 
valorem, but that it has been specially 

.. i Governor in Council 

by Notification No. 1231 \T1 of the llth 
October 1923 under the powers conferred 
by section 35 of the Court Fees Act 
as amended by the Devolution Act of 
1920. No similar reduction has been 
made in the case of appeals under section 
144. 

In order to claim exemption from an 
ad valorem fee the objector is compelled 
to argue that all orders under section 144 
are ordei*s in execution falling also under 
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secti'.'ii 17. There was at one time some 
hilYeivnee of opinion even in tiiis C'ourt 
U> \vlK'thor orders under section 144 
weie to he treated as orders in execution^ 
and tlic ohjedor is able to cite one deci¬ 
sion. (jokdJ w Rum Deri (1), in 

lii.s favour, l^ut the opposite view is now 
i;enerallv accejtted and has been adopted 
by this C tairt in two cases. Jiira Ram v 
Xantl Ran, (2), and B,ij Lai V. Damodar 
Da.^ (3i, and by tlie Patna Hio-li Cotirt in 
iui elal)orate Full Bench flecision in 
BidmuJcanda Marw<iri\\ Ba>^anta Kiimari 
Daxi (4). The queslion has usuallv 
arisen witli reference to limitation 

whetlicr an api lie:,tion would be barred 

if It falls under Art. ISI of tlie Limita¬ 
tion Act but in liuie if it e;m be tra(*ed as 
-M a))i)li;'ation for the execution of a 
decree under Art. 182. Tiie luanciple 
<'l these decisions is equallv anplicable 
to the (lues'tion of Court foes. 

^ An applif'ation under section 144 is no 
ooubl one which carries out the intention 
*d tlie ^\pi)ellate Court’s decree, but it 
does nut directly execute that decree. 

'' hat it does is to undo an execution 
wrongly granted by the Court 
below. In this case the High Court's 
dec-ree was a deciai’atoiy and could only 
have been executed in respect of costs. 

/I he appellant must, therefore, stamp his 
appeal ad valorem. As only one-third of 
the hou.se is really in dispute and not the 
entire' house, he asks leave to amend his 
Valuation so as to correspond Avitii tlie 
matter in dispute. He is perniittad to do 
thus. Fhe Court fee on the amended 
Valuation (the value of one-third of the 
house) must be made good within two 
months of this date, failing which the 

appeal will be put up for orders of rejec¬ 
tion. 

It is unlikely that the omission of 
orders under section 144 from the notifi- 
cation refen-ed to above was due to 
deliberate intention. The exemption of 

J. 771: 3U.P. L. 

(lUp, -V. 407; 

L. J. 453; 4t’ P 

i\ K’Tl45; 371; (1024) Pat. 33; 5 
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appeals under section 47 from an ad 
valorem fee dates back to a time when 
tlie (’ode of 18^2 was in force. Lender 
tliat Code, section 583, an application by 
way of restitution was treated as a pro¬ 
ceeding in execution and there was no 
need for a separale notification under 
tlie section corresponding to the present 
section 144. It is probable that if tlie 
matter is brought to the notice of Govern¬ 
ment, Government will not consider it 
desirable to impose an eid valorem fee on 
a party who is merely asking the Court 
to right a wrong unintentionally done by 
the Court itself. I direct that a copy 
of this judgment be forwarded to Govern¬ 
ment with the suggestion that the 
l)rovisioiis of paragra])h (4) of the notifi¬ 
cation sh(,uld lie extended to appeals 
from orders under section 144. 

Ue ferenee anawered. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 343 of 1922. 

May 8, 1924. 

Present: —Mr. Justice Pearson and 

!Mr. Justice Graham. 

HARIPADA HALDAR and others 
—J udoiMent-Debtors—Appellants 

VC’ vsn s 

JLVRADAPROSAD ROY 

CH(1)WDHURY —Decree-Holder and 

others—Respondents. 

Limitation Act (IX of 1908), Sch. I, Art. 160, 
scope of — Rent-decree—Sale in execution — ApfH- 
catioii to set aside sale- Bengal Tenanc;/ -let 

ItiSo), s. 173 — Limitation — Legislation, 

policy of. 

Article 16G of Sch. I to the Limitation Act is 
Quite general in its terms and governs all applica¬ 
tions to have an execution sale set aside, [p. 323, 
col. 2.] 

An application under section 173, Bengal 
Tenancy Act, is cognizable under section 47, Civil 

Code, and is, therefore, governed bv Art. 
166 of Sch. I to the Limitation Act. [p. 324. col. 1.] 

Chand Monee Dosya v. Santo Mojiee Dosya, 

1 C. W. N. 534; 24 C. 707; 12 Ind. Dec. (x. s.) 1140, 
followed. 

Chaiidrama Rai v. Maharaja of Dumraon, 38 
Ind. Cas. 209, distinguished. 

The policy of the Legislature is that questions 
arising in execution should be brought before 
the Courts and decided without the least possible 
Uelay. [ihid.] 
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Satish Chandra Kanungo v. Xislii Chandra 
Dutta, SUnd. Cas. 431; 45 C. 975 at p. 977, fol¬ 
lowed. 

Appeal against the order of the Second 
Additional District Judge, 24-Parganas, 
dated the 8th of June U)22, affirming 
that of the Munsif, Fourth Court at 
Diamond Harbour in the District of 
24-Parganas, dated the 2Gth of Maj% 
1921. 


Babii Hiralal Chakravarty, for the 
Appellants. 

Babus Sure7idra Chandra Sen and 
Hemendi'a Chandra Sen, for the Decree- 
holder Respondent. 

Babu Manmatha Nath Roy, for 
Respondents Xos. 5 and G. 

JUDGMENT.— This appeal is 
directed againt an order of the Second Ad¬ 
ditional District Judge of the 24 Parganas 
confirming the order of the Munsif, Fourth 
Court, Diamond Harbour, dismissing an 
application for setting aside a sale in 
execution of a rent decree. The judg¬ 
ment-debtor applicants, now appellants, 
with a large number of co-sharers held 
under the decree-holder Barada Prosad 
Roy Chowdhury a chak comprising an 
area of 147 bighas bearing a yearly 
rental of Rs. 183-12. The said Barada 
Prosad sued the tenants, the applicants 
and their co-sharers for arrears of rent and 
obtained a decree on the 28th August 
1917. The decree was in due course put into 
execution on the 18th January, 1918, and 
the c/iafc in default being put^ up to sale 
was purchased by one Jadu Nath Surma 
on the 2nd July 1918. The judgment- 
debtor Haripada and others then appli¬ 
ed to have the sale set aside and assail¬ 
ed both the decree and the sale on 
various grounds. One of the points for 
determination was whether the applica¬ 
tion was barred b}'' limitation, and the 
finding of the Munsif was that the 
case was governed by Art. 166 of the 
Limitation Act, and that the application 
was time-barred, and he accordingly 
dismisssd it with costs. On appeal the 
learned Additional District Judge con¬ 
firmed the decision of the Munsif hold¬ 
ing that Art. 166 and not Art. 181 was 
applicable to the case, and dismissed the 

{ippeal \vith costs. The judgmenLdebtors 
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Hari Pada Haidar and otliers then tiled 
the second appeal. 

A preliminary olijection lias been taken 
on Viehalf of the r(*spondents to the 
hearing of the appeal, lirstly on the 
gioiind that in so far as tiic uiiplic'atiou 
was one under section 173 of tin* Bcnual 
Tenancy Act, no appeal lies either in 
this Court or in the Court of iirst 
appeal ; and secondly that tiie appeal 
IS not competent by reason of luai- 
joinder of parties, the heirs and legal 
representatives of one of the res¬ 
pondents No. 10 Annoda Cliaran 
Haidar notliaving been brought onto 
the record. We do not tliink it is neces¬ 
sary to go into the.se matters heeausewe 
are satisfied that the appeal fails upon 
the merits. On the merits the sole point 
for determination is whether tiic Courts 
below have rightly held that tlie applica¬ 
tion was barred by limitation. The exe¬ 
cution sale took jdace on the 2 ikI Julv 
1918, and the ai^plication for setting 
aside the sale was made in August 1920 
i. e., some two years later. Under 
Art. 166 the jieriod of limitation is 
30 days, Avhereas under Art. 181 it 
is three years. If the former is appli¬ 
cable the ai)pIication was clearlv time- 
barred, while if Art. 181 applies it 
was within time. In our judgment the 
Courts below have rightly held that the 
case IS governed liy Art. 166. The 
rulings which Jiave been referred to in 
support of the contiury view, Ciumd 
Monee Dasya v. Santa Monet Daniya (l)aiul 
Chandrama Rai v. Maharaja o f Ihimraon. 
(2) were decided under tlie‘ Act as it 
formerly stood before the iijissing of the 
present Limitation Act when Art. 166 
was restricted to a particular class of 
applications. That article as now 
worded is very much Avider and is 
quite general in its terms governing all 
applications to have an execution "sale 
set aside. Indeed it is argualde having 
regard to the extremely wide Avordin^’ 
of the article that it covers the case 
applications made under section 173 
of the Bengal Tenancy Act. But, be 

that as it may, it is clear that an appli- 

lUO ^ ^ ® > 

1,2; 33 lud. Cas. 209, 
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cation under section 173, Bengal 
Tenency Act, is cognisaljie uiu.ler 
section 47, (^ode .of Civil Procedure [see 
C hand Moucc Dttsi/'i v. Scinto d/ouce Uosyci 
fl) relating to section 214 of the Old 
Civil Procedure Code], and that being so 
the operation of Art. KiG will be 
attracted, dhis view accords moreover 
with^ the fitness of things as it is 
manifestly anomalous tliat tlie ])eriod 
of limitation for setting aside a sale 
under tlie Bengal Tenancy Act slionld 

be so hmgas tliree years, whereas under 

the Code of Civil Procedure it should 
be only 30 days. As pointed out in 
hatish CJufndni Ktnnimjo v. Xishi 
Chandr<t Dotta (3) the policv of 
the Legislature appears to Ik? that'fpies- 
tions arining in execution should ])e 
brouglit before the Courts and decided 
with the least j^ossible delay. In the 
present instance nearly two years elapsed 
before the application was made. 

For the reasons stated the appeal 
m our judgment fails and must be 
clisinisssd with costs. Hearing-fee two 
gold viohuj's. 

An a[iplication is also made under 
section 115, Civil Procedure Code, in the 
alternative. Inasmuch as we have dispos¬ 
ed of the appeal on the merits it is not 
necessary to pass any order under 
section 115, Civil Procedure Code. 


Appeal dismissed. 
(■S) d 4 Ind, Cas. 431; 16 C. 975 at p. U77. 


ALLiAMABAD high court. 

Second Civil Appeal No. 1521 of 1922. 

June 18, 1924. 

Present: Mr. Justice Sidaiman and 
Mr. Justice Kanhaiya Lai. 
GANESH RAI and others—Defendants 

—Appellants 

VCvsus 

BHUSHI RAI— Plaintiff—Respond- 

„ ENT. 

Specific Relief Act (I of IS77), s. O—BeneUt c 
section^ hoiv to be taken—Possessian on basis c 

title, suit for—Failure to establish title _ Decn 

for possession, whether can be given—Occupanc 
hoi ding—Mortgage, whether legalOispossesse 
Viovtgagce, by — Section, U'hcther applies. 


hen a pJaintifT is dispossessed othenvise than 
m fine course of law and wishes to taiie the 
>r'n -lit of section 9 of the Specific Kelief Act. 
he ought to institute liis suit on that ground 
alone and not on title, [p. 326, col. 1.] 

Therefore, when a plaintiff sues for possession 
on the basis of a title and fails to establish his 
title, his suit for possession based on title cannot 
iv oonv’erted into a suit for possession under 
soetion 9 of the Specific Kelief Act, and a decree 
for poss'^ssiou cannot be granted to him under 
that section, [p. 326, col. l.j 

Lachhman v. Shaiubha Xath, 7 Ind. Cas. 195; 33 
A. 1< 1; < A. 1 j. J. 1078, followed 

Pul Ahir v. Asrjhar Ilu.min, 10 Ind. Cas. 145; 8 
A. L. J. 401, referred to. 

Section !) of the Specific Relief Act does not 
apply to a suit by a dispo.ssessed mortgagee 
foi lecovery of pos.session and in the alternative 
for recovery of the mortgage-money. 

iSecond appeal from a decree of the 
District Judge, Ghazipur, dated the 8th 
bepteinl^er 1922. 

^ir. Manual Prasad Bhargava, for the 
Aiipellants. 

Bajpai, for the Respondent. 

JUDGMENT.— The question for 
consideiation in this case is not one fz‘ee 
from diflicuUy. On the 13th June 1908 
lilak Rai, Ganesh Rai and Mahabir Rai 
borroxyed Rs. 160 from Bhusi Rai, the 
plaintiiT-respondent, and mortgaged with 
possession certain occufiancy plots. 

I heie was an agreement that in case 
the mortgagee was ejected from the occu- 
pancy holding or from any portion there- 
ot by any act on the part of the mort- 
gagors or his heirs or legal representa¬ 
tives, he would be entitled to claim pos¬ 
session of the occupancy holding or to 
recover damages at the rate of 10 maunds 
per bigha from the date of his ejectment, 
or to recover tlie entire money due to 
him with interest at the rate of 2 percent 
per niensiun from the date of his eject¬ 
ment till tlie date of realisation from the 
person and the other property of the 

mortgagors, including two houses speci- 
ncally described in the deed. There was 

covenant that the occupancy 

1 houses aforesaid 

shall be deemed to be mortgaged and 

hypothecated for the repayment of the 
money secured by the mortgage. The 
occupancy holding in question was situ- 
^ed inChak Abdulla Khatib J/aw^a 
Raziapur. The houses in question were 

situated in Balapur, 
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On the 16th February 1910 a deed of 
further charge was executed for Rs. 99-15 
which provided for the repayment of the 
money due thereon, inchuliny: interest, 
at the time of the repayment of the above 
mortgage and also mentioned tliat the 
occupancy holding and one of the houvses 
shall stand mortgaged and hypothecated 
for the above amount. 

On tlie 5th October 1910 tliere was 
a second deed of furtlier charge executed 
for Rs. 49-15 couched in almost identical 
terms, with this diiference tliat tlie house 
hypothecated for the re]^ayment of the 
monev due on that deed was the other 
of the two liouses. 

The allegation of the plaintiff was that 
he was placed in possession of the mort¬ 
gaged holding and that in 1328 Faslt 
the defendants wrongfully interfered 
with his possession and removed the 
bajra crop, whicli he had sown over tlie 
mortgaged land. The plaintiff accord¬ 
ingly sued for a decree maintaining his 
possession as a mortgagee over the occu¬ 
pancy plots in question with the A rhay' 
crop standing on a jiortion of it. He 
further prayed that in case he was found 
to be out of possession, such possession 
may be awarded to him. In the alter¬ 
native he asked for the recovery of the 
money due on the mortgage and deeds 
of further charge by the sale of the 
houses mortgaged. He also claimed tlie 
price of the crop, which was alleged to 
have been sown by him and wrongfully 
cut away by the defendants. 

The defendants contested the claim on 
various grounds. Their plea was that 
the mortgage and deeds of further 
charge were fictitious and without con¬ 
sideration, that they did not give posses¬ 
sion to the plaintiff over the disputed 
plots, that the crojis standing thereon 
had been sown and cut by them, and that 
the plaintiff was not entitled to get 
possession of the liolding or to bring the 
mortgaged houses to sale. 

The Court of first instance dismi.ssed 
the claim, holding that as the mortgage 
of an occupancy holding was illegal, the 
mortgage of the houses could not be 
enforced because its enforcement was 
inter-dey:)endent on the failure of the 
niortgage of the occupancy holding. 


The lower Appellate Court, however, was 
of oyiinion that although the mortgage 
of an occupancy holding was illegal, tlie 
mortgagors could not oust the mortgagee 
by force after he had alreafly obtained 
possession without repaying* tlie mort¬ 
gage-money. It then asked the Trial 
Court to determine whether tlie plaintiff 
had obtained possession under the mort¬ 
gage in question and when he had been 
dispossessed. The finding of the Court 
of first instance was that theyilaintiff had 
remained in cemtinuous possession of 
the mortgaged holding till 1326 Fasli 
and that he Avas subsequently ousted by 
the defendants wlio took possession cif 
the/a/jra crop sown by the plaintiff’on a 
portion of the mortgaged holding, worth 
Rs. 15. The finding of the lower Ap¬ 
pellate Court was that the plaintiff had 
been dispossessed less than six months 
before the institution of the suit and that 
on the ground of equity he was entitled 
to a decree for possession of the occu¬ 
pancy ‘ holding unless the moitgagors 
were willing to repay the moiteage- 
money. It proceeded aeeordiiigly to 
give the plaintiff a deci'ce ft r possession 
but omitted to consider whether the 
plaintiff was entitled tt) a decree for 
damages on account of the croj) .caid to 
have been cut aAvay by the defendants 
or whether the other crop which is said 
to liave existed on the date of the suit 
was still existing on the sy^ol or hail been 
removed. 

There can be no question tliat the 
mortgage of an oecui)ancy b.olding was 
illegal. The onlj' matter Avhich requires 
consideration is Avhether in that event 
the plaintiff' is entitled to get hack pos¬ 
session except hy a suit brought under 
sectioi; 9of the Sjiccific Relief Act or to 
sue for the recovery of his money by the 
sale of the liouses. The suit was not 
brought under section 9 of the Specific 
Relief Act. In fact if it had been 
brought no a]q»eal fr«im a decree passed 
in such a suit could have been main¬ 
tainable. As has lieen jiointed out in 
Lachhinaa v. Sfiamblni Nat)i (1) Avhere 
a plaintiff sues for possession on the 

(Ij 7 Ind. Cas, 495; 33 A. 174; 7 A, L. J. 1078. 
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■basis of a title and fails to establish his 
title, his .suit fur |)o.ssession based on 
title cannot lu'converted into a suit for 
po.ssc.ssion under .section !) of the Siiecific 
Keliel ,\ct: and a decree for |losse.ssion 
(■annul he jrranted to him nnderthc latter 
provision. In Pal Ahir v. A-mhar 
Husain c2i where certain pro|)crty mort- 
"au'cd by the defendants, as if it were 
a fixed rate tenancy, was .sold as such 
and purchased hy Die plaintiff who re¬ 
mained in posse.ssion for a time and 
afterwards the plaintiff was dispossessed 
by tlie defendants, who were found to 
have been occupancy tenants, it was held 
that a .suit for the recovery of possession 
b.v (he plaintiff was not maintainable 
in as much as the holdin,g was an occu¬ 
pancy tenancy, a mortgage or sale of 
which could not be recognised. It was 
further held in that ca.se that when a 
plaiatirr is dispossessed otherwise than 
induecour.se of law and wishes to take 

section <} of the Specific. 
Kehef Act, he ought to institute his suit 
(111 that ground alone and not on title .so 
ihut the iUitui*o of the ciKtuirv tliereiu 
may 1)0 Hinited to the question of the 
iiruriodialo rii»ht of each partv to posses¬ 
sion. The learned District Judge ol)- 
serves that it would amount to oneourag- 
ing the use of violence, if the Court 
refuses to give the mortgagee possession 
m these circumstances. Hut the mort¬ 
gagee has Ills remedy open to him to 
seek iKbssession irresjieclive of his title 
1-D did not adopt that remedv and 
sough! to obtain jiossession on the 
strei.glh (.f his title and in the alterna¬ 
tive lor tlie recovery of the mortgage- 
money dne on tlie mortgage and the 
deeds o further el,arge. To such a suit 

sect 0,1 t) of 11, e .Specific Relief Act has no 
a])plication. 

Theother points rai.sed in the appeal 

have not been tried. Tlie appeal is 
herefore allowed and the case remanded 
o the lower Aiipellate (’ourt with a direc¬ 
tion to reinstate the appeal under its 
(.-■iginal nitmher and dispose of it 

diieetc.l by law. Costs shall abide 


{t} 10 Ind. Cas. 115; 8 A. L. J. 404. 


result and will include fees on the higher 
scale. 

K. s. D. Aj^peaJ aJloiccd ; 

Cane remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal Xo. 265 of 1923. 

July 3, 1924. 

PiTfient: —Mr. Justice Kanhaiya Lai. 

SUKHDEO AND OTHERS—DEFENDANTS— 

Appellants 

versus 

RAM XEWAS AND ANOTHER—PLAINTIFFS 

—Respondents. 

1 emlor and purchaser--Some interest reserved 
6t/ I'endor in property sold - Transfer of Property 
-Icr (I\ of ISS'J), s. 10—Rule ayainst perpetuity — 
Succession. 

There is nothing to prevent a vendor from 
reserving a certain interest in the property com¬ 
prised in the sale for the lienetit of liimself and 
his lineal male descendants without any power 
of alienation, subject to the reversion of that 
interest in case there were no male descendants 
left to enjoy tlic benelit of lliat reservation, fp. 
col. 1.] 

The reservation of such an interest does not 
offend a£?ainst the rule of j erpetuity or involve 
the laying down of a rule of succession varying 
the t)rdinary law. On tlie other hand it merely 
amounts to the cutting cf a certain interest out 
of the property sold for a limitetl purpose; and 
the vendee tiecomes fully entitled to the whole, 
wlien the interest so created dies cut. 

Second appeal against a decree of 
the Judge, Small Cause Court, exercising 
the powers of a Subordinate Judge, 
Allahabad, dated the 17th Xovember 1922. 

Mr. Gulzari Lai, for the Appellants. 

Mr. Haribans Sahai, for the Respond¬ 
ents. 

JUDGMENT. —The dispute in this 

appeal relates to two highas of nankar 
land situated in the village Balakmau, 
which appertained to a 9 pies share 
belonging to Ram Cliaian. On the 
12th February 1884, Ram Charansold 
his zemindari share aforesaid to Sheo 
Xarain, his son-in-law, reser\dng at 
the same time the said two highas of 
nankar land for his use and for the 
use of his male descendants {aulad khas) 

, withoiit any power of alienatioii arid free 
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from any liability for the payment of 
rent subject to the condition that if at 
any time he had no descendant left the 
land shall revert to the purchaser. 

Ram Charan accordingly remained in 
possession of the said land fluring his 
lifetime. He was succeeded by his son 
Mua/z/am Ram, wlio flied in the year 
1918 without leaving any issue. The 
plaintiffs claim to be the nepliews of 
Ram Charan and their contention is 
that the said two bighas of land had 
been permanenth’ exempted from the 
sale and that the covenant restraining 
alienation and providing for tlie rever¬ 
sion of the property to the vendee in case 
Ram Charan had no male descendant 
left, was invalid. The defendants are 
the purchasers of the interest of Bin- 
deshri and Rameshar, the nephews and 
legal representatives of Sheo Narain. 
The Courts below were of opinion that 
the reservation made in the sale-deed 
was absolute and a provision made for 
the reversion of the land to the vendee 
in case Ram Charan left no male des¬ 
cendant was void. 

There is nothing, however, to prevent 
the vendor from reserving a certain 
interest in the property comprised in 
the sale for the benefit of himself and 
his lineal male descendants without any 
power of cilieiiation .subject to the re- 
version of that interest in case ihevc 
were no male descendants left to enjoy 
the benefit of that reservation, the 
intention of the parties to the deed 
evidently was to have a provision foi 
the maintenance of the vendor and Ins 
lineal descendants who were not to be 
charged anv rent for the occupation of 
the land so long as any such lineal 
rlescendants were in existence and to 
have the rights of the vendee otherwise 
unaffected. The reservation of such an 
interest does not olfend against the rule 
of perpetuity or involve the laying 
down of a rule of succession varying the 
ordiuarv law. Cn the other liand it 

merelv amounts to the cutting of a cer¬ 
tain interest out of the iiroperty sold for 
a limited luirposo.; and the vendee be¬ 
comes fully entitled to the whole, when 
the interest so created dies out, as has 
happened in present case. The 


plaintiffs are not the lineal descendants 
of Ram Ciiaran and are not entitled to 
the benefit of the reservation made' in 
the instrument of sale. This appeal is, 
therefore, allowed and the claim of the 
plaintiffs di.smissed with costs here and 
hitherto including fees in tliis (’oui'l on 
tlio higher scale. 

s. 1 ). .1 <(/l(nrv<L 


CALCUTTA HIGH COURT. 

Appeal from (^rder No. lOG of 1923. 

iMay 22. 192f. 

Prcseyit: — Mv. Justice Peaison and 
Mr. Justice Graham. 

SARAT CHANDRA GHOSK. 
(V)MMox Manager to the Estate 
OF Beni Lal Chukekhuttv 

AND OTHERS —J UDG.MENT-DeBTORS— 


Appellants 
ve rsus 

RAJ KUMAR CHAKRAVARTY 

AND OTHERS—DeCREE-HoLDERS 


—Auction-Purchasers- -Respondents. • 

Bengal Tcnanci/ .Iff (VIII of ISSo), av:. Uo, 
WO— Common Manager- Snit for i cut—Excevt ion 
of decree - Previous sanction of District ‘fudge, 
wheifier necessary. 

I'heiv is no provision in ihe lL*n '-ai IVuanoy 
Act which requires tlio previous sanction of lJu* 
District Judge to he ol)taiue(l to luring a suit 
for rout against a (’oiuinr.n Manager or t«> 
cxocutD a decree cinnined in Mieti suit. p). .‘iiJS, 
col. 1.] 

Appeal against tlie onler of the Ad¬ 
ditional Subordinate Jiulge, Paeker- 
gunj, dated the 18th of November 1!)22, 
athrming that of the Olfieialing Mnnsif, 
Second Court, PatiiaUhali, dated the lOtli 
September 1921. 

Bahu Prokash Chandra Majumdar, iov 
the Appellants. 

Bahiis Surety Chandra Talnkdar and 
Mohendra Ktima)‘(Pu>f<c, for the Res])ond- 


JUDGMENT. Thisa])i»ea: isrlirect- 
l against the judgment of the Additiimat 
ibordinate Judge of Backergiinj C(?n- 
•miiig an order of the Munsif, SecHuid 
’)urt, Patuakhali, dismissing an ai»plica- 
)n for setting aside a siih'. 


The only point which has been urged 
fore us on helialf of the ap.pelhjnt is 
at, inasmuch as the decree-holders did 
it obtain tlie previous sanction of the 
strict Judge to execute the decree* 
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against the Common ^Manager, the sale 
held m execution thereof was a nullitv 
it being contended tliat the jxuvers of a 
Lonimon Manager are analogous to those 
of a Receiver and that the same lU’oce- 
dure applies. This argument was advanc- 
ed in the (’ourts below and Avas, we 

Vi^ 'Hi' f>eclion,s 1)3 to 

100 of tlie Benoral Teuancv Art relate 

to tlie appointment of C’ommon .Manairer 

and tliere is no provision whidi requires 

the previous sanrtion of the Di^rict 

Judge to beolitained to bring a suit for 
lent against a Common Manager or to 

IfT V A ".’’Gained in sucli suit. 

It it had been the intention of the Le"is- 

lature to require such sanction it may 

be presumed that it ivould have been 

fl e*“\' ''' e cannot read into 

learned \akil for the appellants 

■was (onstrained to arlmit that he could 
not find any authority exactly in point 
in supjiort of his proposition, but he 
rebel upon the case of Nahn Kishore 
Maiuhil V. Atul^ Chandra Chattprjec (1) 
Avliere it was laid down tliat a suit for 
accounts against a Common ^Janao*er 
reciiures the previous sanction of fhc 
District Jiidge. In the cmirse of the 
judgment in that case it is said ■ “The 
nuuiagei; is m our oi.inion, .so far as he 

holds his othce and performs his duties 

under the inovisions of t|,p Act in a 
position analogous to that of a Receiver 
appointed by the Court under the provi¬ 
sions ot <) XL, r., 1 of the Civil Pro¬ 
cedure Code, and is in onr onin.v.^. 
entitled to the same protection, for the 
period .luring which l.c e.xercises s 
duties within the powers given to him 

1^-'- n^ceiver appohited v 

a Civil Court”. In the .suit for accounts 

he object was tore-open the accounts 
hied by the Common Manager from tiine 
o time before the District Judge ob ec 
lions to winch had been actuaTh ,Se 

before and disposed of by the District 
udge, aud it was, therefore, Jield that 
as regards items which in the ^ ' 

course of the management ou-ht m 

«pp..u«i i,. u,e acS,„„ a:;5”rtS,'“l™ 

a. I.M „ c. e. 


party was aware at the time were not in¬ 
cluded in the account or with due enquiiy 
miglit liave discovered were not included 
in the account no suit would lie Avithout 
sanction. 'J’he other case in Avhich a simi¬ 
lar ojiinion was expresscfl is Beni Madhab 
V I'pendra Chandra (2) which Avas also 
an account suit, and tlie question related 
to the institution of such a suit. 


We are here, however, dealing not with 
an account suit but Avith an execution 
proceeding arising out of a rent-suit. 
In an account suit there are special 
reasons Avhy such sanction is necessary. 
Those reasons do not exist, the decree 
being merely against the estate of the 
Common Manager in liis capacity as 
such, and not inA'chung him in any per¬ 
sonal capacity. Furthermore, it is to be 
observed that the decree out of Avhich 
the execution })roceedings arose, Avas 
passed against the Common Manager 
and the Execution Court could not go 
behind the decree but Avas bound to 
execute it. 

In our judgment, tlierefore, the Courts 
below riglitly refused to set aside the 
sale. The a]>])eal fails and must be 
dismissed wttli costs. We assess the 
hearing-fee at tAvo go\d viohurs. 

K. s. I). Appeal dismissed. 

(2} 5.3 Ind. (’as. 7i7; 30 (’. L. J. 271); 24 C. W. 
N. 13S. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 15C5 of 1922. 

July 2, 1924. 

Present :—Mr -iustice Daniels aiio 

Mr. Justice Neave. 
BCDDHOO alias GULAB DASS 
—Defendant—Appellant 

vei'sns 

SIIEO CHARAN— Pl.aintiff AND 
BHAGWAN DASS— Defendant 

—Respondents. 

Guardians atid Wards Act (VIII of 160 (r, ss. ^9, 

31 (2)— Sanction for sale—Necessity- Inquiry oy 

purchaser. 

W’here a mortirage is made by a certificated 
^lardian of a minor with the sanction of the 
District Judge recorded under section 31 of the 
Guardians and AA'ards Act, that sanction is 
facie evidence that the transaction is juslihea 
and is sufficient to relieve the creditor of uie 
necessity of making any inquiry as to its being 
for le^l necessity, [p, 329, col. 1.] 
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It is the duty of the Court to which an. appli¬ 
cation is made under section 29 of the Guardians 
and Wards Act for sanction of the sale of minor’s 
property, to satisfy itself by inquiry that the 
transaction is necessary aiui is for the minor's 
benelit : and a creditor is entitled to rely on an 
order of sanction as evidence tliat the ('onrt has 
satisfied itself on this point and that the transaction 
is a proper one. {ibi f.] 

yjallaha- Vevkntti.^ami v. Rajam I irraiina, (55 
Ind. Cas. 934; 15 M. 129; 15 L. W. ;57:5: 12 M. L. 
J. add; (1922) M. W. X. :i57: (1922) A. I. R. (M.) 
135; 31 M. L. T. 181 and Ganytipeish'td Sahu v. 
Maharani liibi, 11 0. 379 at p. 383; 12 I. A. 47; 
4 Sar. P. 0. J. (^21; 9 Ind. Jur. 158; 5 Ind. Dec. 
(X. s.) 1012 (P. C.). relied on. 

The mere omission to recite the necessity in an 
order grantiiif^ sanction, as required by section 31 
(2) of the Guardians and Wards Act. is no more 
than an irrep;ularity and it does not render' tlie 
sanction altogether illegal, [p. 329, col. 2.] 

Second appeal from a decree 
District Judge, Benares, dated 

May 1922. 

Dr. Harnandan Prasad, for the Appel¬ 
lant. , , 

Mr. IC. N. Kat]u, for the Respoml- 

ents. 

JUDGMENT,— This appeal arises 
onL of a suit lifought l>y the ]daiiiliifto 
enforce a mortgage of a house helonging 
to the appellant Bud<lhoo. The a])pel- 
lant impeaches the transfer on the ground 
that it was made by his father as his 
guardian witliout legal necessity. It was 
also suggeated that his father was speml- 
thrift and an immoral person, l>iit this 
plea lias no w disappeared. Tlie appellant s 
father Bhagwaii Das was the certificat¬ 
ed guardian of his son, and the mortgage 
was made with the sanction of the 
District Judge recorded under section 31 
of the Guardians and Wards Act. Both 
tlie Courts below have held that this 
sanction is prim v facie evi<len(*e that the 
transaction was justified and that it Avas 
siiflicient to relieve the creditor of the 
necessity of making any further enquiry. 
We think that this view is correct. It 
is the duty of the Court to which an 
application is made under section 29 of 
the Act for sanction of the sale of a 
minor’s property, to satisfy itself by 
enquiry that the transaction is necessary 
and is for the minor’s benefit, and a 
creditor is entitled to rely on an order 
of sanction as evidence that the Court 
satisfied itself on this point and 


^ Goar* 

V iaromu 

that the transacti^n^^is^ a proper one 

This view has quite recently l)een taken 
by tlie Madras High Court in Xallaka 
Vetiknta.sa7ni v. Rajam Virranna (1). It is 
also in accordance with tlie observations 
of their Lordships of the Privy Council 
in Gniujapcrshad Saha v. Maharaiii 
Bihi (2) where they say ; — 

“TJieir Lordships think that when an 
order of tlie Court has lieen made 
authorising the guardian of an infant to 
raise a loan on the security of the infant’s 
estate, the lenderof the money is entitled 
to trust to that order, and that lie is not 
bound to inquire as to the exjiediencv or 
necessity of the loan for the lienefit of 
the infant's estate. If any fraud or under¬ 
hand dealing is brougiit home to him 
that would be a ditYerent matter; but, 
apart from any charge of tliat kind, their 
Lordships think lie is entitled to rest 
ujion the order ". 

Two other iDoints liave been raised by 
the ai>pellent in argument. The first i*s 
that the sanction is not a legal sanction 
because the necessity for tlie mortgage 
Avas not recited in tlie order as rec|uired 
by section 31 (2) of the Act, and the 
other that the naisons given by tlie 
jilaintilY's father in his original appli¬ 
cation are not snfYicient to justify tlie 
transaction. 

As to the second iioiiit, it is siiflicient 
to say that the ciuestion is one Avhich 
might liave involved the taking of 
evidence, and that it Avas never raised in 
either of the C’ourts beloAv. We, therefore, 
decline to enter into it. The first 
(piestion also Avas not raised in eitlier of 
the Courts beloAv, and Ave need not 
therefma^ go into it, but in any case Ave 
consider that the mere omission to recite 
the necessity in the order is no more than 
an irregularity and that it does not render 
the sanction altogether illegal. In this 
respect Ave prefer the vieAv of the Calcutta 
High Court in Maharaja Sir Rameshwar 
SiiKjh Bahadur v. Dhanpat Singh f3) 

(1) G5 Ind. Cas. 901; 15 M. 129; 15 L W 373 

42 M. b. J. 333; (1922) M. W. N. 357; (19’>h V f R 
(M.) 135; 31 M. L. T. 184. " ' 

(2) 11 C. 379 at p. 383; 12 I. A. 47; 1 Sar. R. C 
J. (521; 9 Ind. Jur 158; 5 Ind. Dec. (.v 8) 101*> 
(P. C.V 

(.3; 5 Ind, Cas. 334; II C. L. J. 197, 
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to that taken by the Judicial Commis- 

sioner of Qudh in Ba?ikei/ Lai v. Sirami 
Dayalf^l Lxcept for the omission to 
recite the necessity, tlie order appears 

have lieen passed 
with due care, for tlie learned Jud^^e 

has been careful to lay down the condi¬ 
tion that the interest on the mort-a-e 
to be effected should not exceed 12 per 
cent. her these reasons we dismiss the 
appeal with costs including in this Court, 

lees on the higher scale. 

*-lppea/ disinissed. 

f t) of. Ind. Cas. .128; 2.1 O C 7*>- 7 0 1 r on- 
2 r. V. U u. 82 . 'J 20,; 
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CALCUTTA HIGH COURT. 

, Appeal from Order No. 56 of 1923 
^ May 19, 1924. 

Pjeseiit: Mr. Justice Pearson 
and Mr. Justice Graham. 
KRISHNA CHARAN MONDAL— 
Defendant Petitioner—Appell.vnt 

T*C )*SH S 

CHINJBASI MONDAL and others — 

•; KesPONDENTS. 

Civil Procedure Code {Act V of Ifm, O \i f 

r IJ-Appeal Dismissal for d:iault~-Application 
pa re-udmisswn of appeal Prooer prSedure 
Court, duty of. ' 

An application for rc-admittin«-an ann-il dU 

missed tor default shr,uld tivated J 

.srs' "K 'rs, 'si 

A against an order of the Second 

a-’-; ir 

Babu Upendra Kumar Ron for Rabi. 
pluant 'for tlxe Ap- 

R?sponde^X'* 

tr. ‘lY^^i^^^NT.-This appeal relates 

DisWerjuc,Additiona! 
9tli June 1922 On'^thatTf'-t 

tUnf that date it appears 

m<x wdea the appeals were called oa he 


KOSHAN LAL V. BASHIR AHMAD. 

was absent. The i*esult was that the 
appeal was dismissed for default and 
tlie cross-appeal was decreed e.r parte. 
On the same day an application Avas 
made to re-admit the appeal upon \vhich 
the application Avas rejected summarily, 
tlie learned Judge noting at tlie time 
tliat he had gone to the length of 
sending a peon to the Bar library' to 
find tlie Pleader, but neither the Pleader 
nor the client could lie found. We 
think that in these cases the nest course 
to adopt, and the shortest in the end, 
is to treat the application as a miscella¬ 
neous matter and to give the applicant 
an opportunity to show tliat he was 
jirevented by any sufficient cause from 
being present wlien the a])peal ivas 
called on so as to comply witli the 
provisions of O. XLI, r. 19, Civil Pro¬ 
cedure Code. In the present case no 
such opportunity has been given to the 
appellant. Under the circumstances the 
appeal must lie allowed and the case 
sent back to tlie lower Appellate Court 
to entertain the application for re¬ 
admission of the appeal ujion tlie merits 
and to disijose it of according to law. 
e make no order as to costs. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 464 of 1921. 

June 4, 1924. 

Present: —Mr. Justice Mukerji and 

Mi\ Justice Dalai. 

ROSHAN LAL and another—- 
Pl.\intiffs—Appeli.ants 

x'e 7'svs 

Chaudhri BASHIR AHMAD 
and another—Defendants —Re¬ 
spondents. 

Limitation Ucf (IX of 100$), s. do—Computa- 

twn of time—'Slonth', meaning of—Principle 
applicable. 

If tho starting point is to Le calculated, as so 
many months or .so many years from a particular 
^hat i^int must be calculated according to 
mo Gregorian calendar. On the other hand, if 
the s.arling point is otherwise tixed by tlie 
stipulation itself, the Court cannot appl.v sec¬ 
tion 15 of the Limitation Act. Keally it is a 
matter of interpretation in everr case. [p. 331, 
cols. 1 & 2.J • 
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ROSHAN L.VL V. BASHIR AHMED. 

First appeal from a decree of the Sub¬ 
ordinate Judge, Allahabad, dated the 19th 
May 1921. 

Mr. Gulzari Lai and Dr. S. N. Sen, for 
the Appellants. 

Messrs. Iqbal Ahmad and Mukhtar 
Ahmad, for the Respondents. 

JUDGMKNT, —The question for 
determination in this appeal is whether 
the suit was rightly dismissed by the 
Court below on the ground of limitation. 

The suit was brought on foot of a bontl 
executed on the 10th of July 1908. The 
principal amount was i)a}'able in the 
course of three years. But it was also 
stipulated that interest would be paid 
every six months according to the Hindi 
calendar and if any much interest (pay¬ 
able every six months) should remain 
unpaid the mortgagee would be entitled 
to enforce his bond without waiting for 
the three years’ time. It is common 
ground that no interest was paid by the 
mortgagor. It is also common ground 
that if six months, according to the Hindi 
calendar, be added to the date of the 
bond, the starting point of limitation 
would be some time before the 10th of 
January 1909, the date on Avhich the suit 
was actually filed. On the other hand if 
six mouths, according to the Gregorian 
calendar, be taken from the date of the 
bond as the starting point of limitation, 
the suit would be just within time. The 
question is what course should be adopt¬ 
ed to find out the starting point of limi¬ 
tation. 

The learned Counsel for the appellants 
has taken his stand on section 25 of the 
Limitation Act and has referredSus to two 
cases viz: Hango Bujaji v. Bahaji (1) 
and Latifnnnisa v. Dhav Kunivar (2). 
The Court below has referred to the 
case of Divnrka Praaad v. Raja Ram (3). 
AVe have carefully gone through these 
cases and are of opinion that it is really 
a matter of interpretation in every case. 
The true prin(ni>le seems to be tJiis. If 
the starting i)oint is to be calculated, as 
so many months or so many years from a 
particular date, that point must be calcu- 


0) 0 H. 83; 3 Ind. I)<!C. ix. s.) 513. 

(2) 24 0. 382; 12 Ind. Dec. (n. k.) 922. 
(3^ 29 Ind. Oas. 980; 13 A. L. J. 180. 


lated according to the Gregorian calen- 
dai. On the other hand, if the starting 
point is otherwise fixed by the stipula"- 
tion itself, the Court cannot ajtply sec¬ 
tion 25 of tlie Limitation Act. In the 
of South Briti.sh Fire and Marina 
Insurance Co. y. Brojo Math Shaha (4) 
their Lordships of the Calcutta High 
Court Iiad to interpret a iiolicy of insu¬ 
rance and they held tliat lunar months 
Avei-e meant and not calendar months 
It IS, therefore, really a matter of inter- 
])retation in cA^ery case. 

Coming to the facts of tliis case we find 
in the I)ond itself the following expres¬ 
sions:— 


1, tJierefore, covenant and give in AA'rit- 
ing tliat I sliall pay tlie inincipal to the 
said creditor Avithin three years and shall 
continue to pay interest on the entire 
amount at 0-14- pei* cent per mensem ac¬ 
cording to Hindi months including the 
intercalary month till the payment of 
the entire amount due thereunder If 

God forbid...or if six monthly in- 

teiest be not paid, the said creditor 
shall, under all the circumstances, haA’-e 
poAver to realise the Avhole of the princi¬ 
pal, etc." AVe haA-e rearl and re-read the 
document and aa'c liaA'^e also considted 
the original document in Urdu character. 
It .seemsclear tons that the i)arties meant 
that inteiest Avould be paid CA’cry six 
Hindi months Avithout dividing the year 
in Avhich there is an intercalary month, 
into the t\Ao periods of six and seven 

months. This vieAv of the sti])ulation has 
been taken hy the plaintifi himself in the 
account appended to the plaint. Their 
intere.sl has been calculated every six 
Hindi months. In the first tAA’o six 
months the calculation is from Asarh to 
Pus and Pus to Asarh. But in the 
third period Avhicli contained apparently 
an intercalary month, the six moiiths are 
composed not of se\^en months Asarh to 
Pus but exactly six months Asarh to 
Aghan. J’he ihtention, therefore, aa'us 
that the interest should be payable at 
the exj)iry of six months according to the 
Hindi calendar, that is to say, on a 
particular date and not at the’ evnirv 
ol SIX months Avluch under section 25 

39 C. 51U; 13 c. 


(4) 2 lad. Cas. 573; 
425. 


X. 
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of the Limitation Act would mean 
six months under the Gregorian ca¬ 
lendar. 

The decree of the Court below seems 
to l)e right and we hereby dismiss tiie 
appeal with costs which will include 
Counsel's fees in this Court on the higher 
scale. 

K. s. 1 ). .[j)pcal (ILsmissedt 


ALLAHABAD HIGH COURT. 

Second Civie Appeal Xo. 224 of 1923. 

June 27, 1921. 

Presr>7it: —Mr. Justice Xeave. 

RAM PRASAD— Pi^aintiff— 

Appellant 

i'er.‘<iis 

RAJJAX and another—Defendants 

— R ES PON D EN TS. 

-lyra 'renancti .Icr (// <*/ lUOI), ss. — 

OccHpaiiCff haldin'j Rent, cnhffuceiiieut of Rntnj 
in kli-Uanni, whether con^ititiites (((/reewent. 

Tlie mere entry of a tigure in tlie hhtitauni, 
with the signatures of the landlord, tlie tenant 
and the Qanunjo cannot he regarded as an agree¬ 
ment to enhance rent duly attested under s{‘^- 
tions 41 and 07 t)f the Agra d'enanoy Act. 

Second appeal atrainst a decree of 
the Di.strict Judge, Jhansi, dated the 
15th of Xovember 1922. 

Mr. P. L. Baiio'j'ty for the Appellant. 

Dr. *V. C\ Wtish, for tlie Resiiondents 

JUDGMENT. -This is a plaintiits 
appeal arising out of a suit for arrears 
of rent at the rate of Rs. 45 a year for 
the three years, 1327, 1328 and 1329 
FasU. The defence Avas that the rate 
of rent was Rs. 18 only and tiiis had been 
duly paid. The First Court has found 
that this defence was false, that the rent 
recorded until 1325 was Rs. 21-8, that 
from 1325 onwards Rs. 45 has been 
entered as the rent, and that in the 
khaiaiini of 1329 Fasli there appear 
against the entry of Rs. 45 tlie signatures 
of the landlord, of one of the tenants 
and of the Qaiiungo. This entry it lias 
accepted as an agreement to pay rent at 
the enhanced rate of Rs. 45 under section 
41 of the Tenancy Act and the signature 
of the Qanungo it has accepted as a suffi¬ 


cient attestation to dispense with the 
necessity for registration under section 
97 of that Act. Tlie lower Appellate 
(''ourt has dissented from this view and 
has decreed the suit at the rate of Rs. 21-8, 
liohling that no valid enhancement 
of rent had taken place. 

In appeal two points have been taken, 
the first that the entrv in the khatauni 
amounts to a valid agreement for. the 
enhancement of the rent under section 41 
read with section 97 of the Tenanev 

to 

Act, the second that even if this is not 
the case, there is evidence to i>rove that 
for the years 1325 and 1326 FasU rent at 
the enhanced rate had been paid, and 
that under section 35 of the Tenancy Act 
this must be jiresumed to be the rate pay¬ 
able for the holding. 

Section 41 of the Tenancy Act pro¬ 
vides that, the rent of an occupancy 
tenant shall be liable to enhancement 
only by registered agreement 
or l>y decree or order of a Revenue 
Court. Section 97 allows the suhstitu- 
tioii of the attestation of a Revenue 
Olheer not inferior in rank to a Qattungo 
f(>r registration subject to such, con¬ 
ditions as the Local Government may 
diret.’t. The Local Government has laid 
down D certain form of endorsement to 
be entered on in such an agreement. It 
is quite* clear that the mere entry of a 
ligure in the kliatautii with the signa¬ 
tures of the landlord, the tenant and 
the* (JatLittigo cannot be regardetl as an 
agreement to enhance rent duly attested 
under these provisions of the Act. 
There remains the (piestion whether 
it is proved that tlie tenants had 
been paying rent at the enhanced rate 
for two years previously to the years 
in suit. In support of this there is 
the entry in the khatauni^ but no 
other direct evirlence. The plaintiff, 
when examined cn oath, deposed that 
the defendant's brother and predeces- 
sor-in-interest had executed a regis¬ 
tered kohitUifat under which he had to 
pay the higher rate. He did not, 
however, produce this kabiiliyat. I am 
unable to regard the evidence of pay¬ 
ment of Rs. 45 for the years 1325 
and 1326 as adequate. In these cir- 
ciunstauces the appeal must fail 
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and is dismissed with costs includ¬ 
ing in this Court fees on the higlier 
scale. 

Appeal dis7nisseil. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 26 op 1923. 

April 17, 192-1. 

Present: —Mr. Wazir Hasan, J. C. 
and Mr. Pullan, A. J. C. 
BANSIDHAR axi> others— Defexdants— 

Appellaxts 

V€ 1 *SXIS 

Lain AJUDHIA PRASAD axd others 

- PlA!XTIKFS— ReSPOXDEXTS. 

Henanii transavtiou- Benamidar, position of - 
Aijreement to i>ue for benefit of another Contract, 
whether executory and oppt>sed to public policy 
Specific performance -Formal deed of conveyance, 
whether necessary Xon-e.ristinrf property, agree¬ 
ment to assign, validity of ■Operative assignment, 
essentials of — Part-performance, doctrine of—Civil 
Proccduie. Code [Act of lOOS}, O. II, r. I,' O. VI, 
r. 2— Inconsistent pleadings—Alternative relief — 
Intention to defraud Coui-t —“In pari delicto," 
maxim of. 

Bo long as a benami transaction does not 
contravene the provisions of the law, the Courts 
are hound to give it effect. The benamidar has no 
beiieticial interest in the property that stands in 
his name, he represents, in fact, the real owner and 
is a mere trustee for him.[p. col. '2\ p. .‘138, col. 1.] 

Bilas Kunwar v. De^raj Jianjit Singh, 30 Ind. 
Cas. 299; 12 I. A. 202; 19 C. W. N. 1207; 29 M. L. J. 
335; 2 L. W. 830; 18 M. L. T. 218; 13 A. L. J. 991; 
17 Bom. L. li. 1006; 37 A. 557; 22 C. L. .h 516- 
(1915) M. W. N. 757 (P. O.) and Our Xarayan v. 
Sheo Lai Singh, 49 Ind. Cas. 1; 46 I. A. 1; 17 A R 
J. 66; 36 M. L J. 68; 9 L. W. 335; 23 C. W. X 521- 
1 U. P. L. K. (P. C.) 1; 46 C. 566 (P. C.), referred to’. 

An agreement to .sue for the benelit of another 
reciuiring the latter to defray all tlic expenditure 
of the suit and giving him the right to become 
tlic owner of. the j>roj)erty re<v.)vered under the 
decree in that suit, is not of an executory nature 
requiring the execution in future of a formal deed 
of conveyance. Such an agreement is not opposed 
to public policy, the paramount public policy 
being not to interfere with contracts entered into 
freely and voluntarily by men of full age and 
competent understanding, [p. 338, col. 1.] 

Printing and Numerical Registering Co. v 
Samgson, (1875), 19 Eq. 412; 44 L. J. Ch. 705- 3‘> L 
T. 351; 23 W. K. 463, referred to. 

In equity as well as in law non-existing pro¬ 
perty may be made the subject of an agreement 
>\hea the property comes into existence the 


contract to assign works out as a complete assign¬ 
ment by Itself, provided the nature of tlie nro 
perty IS such that its transfer is not forliidden bv 
la«- Tlie assignment, l.owevor, to be operative 
must be valid m form and where it is not .so the 

doctrine of part performance cures the defect’ 

.>.18. cols. 1 A 2.J ■ • 



M M. R. >,7: hinh, 

bocel,, Luinted y. London TUealrc of Vnniclls- 
I.un,U’d.a<)-2i) A. C. V. !).-!L. J. K. 13. W'^r- 


l,a,n,d„n R-ahall R,,. v. ' 

-13Ch. 131 


.ud.,Zn. A^;.Va. 1 ; 5^?: :rTr?3-; 

1!) L. T. .30;!; .31 W. H. 820 17 .I P kV ' V, 1 ; 

.Uiiiii V. -Is/iore -ll-'"'''"'- I'tii C,as.'!)3o"l2 

I. A. 1; 1/ Bom. L. H. 120; 21 (’ L J ->31 • ou \i t 

.1. 518; t!) C. W. X. 230; 1,3 A. L. j m p ?e 

II. 3; 2 1.. W 258; 12 C. 801; .lOlS, iM. M’. X.^2i 
(P. referred to. 

()rder VI, r. 2, Civil Procitdnre Code does not 
exi-lude the jileading of inconsistent facts' This ride 
m the same as r. 1 of O. XIX of the llnics of he 
.bnpremc Court m h.ngland Cndcr it an alternative 
1 C lef ma.v, subject to certain regulations, be 
asked and several causes of action joined in tlie 


I oo y ti. u. •id:;* Oh 

003; o6 L. T. 503; 35 \V. U. “05, referred to 
Mere intention to defraud will not depiive the 

true oumer from recovering his propertv. When 
however, the fraudulent purpose has been effected 

the maxim in pan delicto potior cst conditio 
possidentis applies and tlie Court will lieln 
neither party. A guilty party cannot be permitu-d 
to defeat a judgment by showing that in obtaining 
It he had practised a fraud on the Court (n 'Wi 
col. 2.) ^ 

Jadu Xath Poddar v. Rnp Lull Poddar 31 f’ 
967; 4 C. L. J. 22, 10 C. W. X. (>50; 

i M L. r. 12. 4 L. B. H. 266 (P. C.) and /Me dlLberti 
V. Roberts, (181i)j 2 B. A- Aid. 367; 20 K K 177 
106 E. R. 401, referred to. K. 4u; 

Essentials of doctrine of part performance stated 

Appeal against the decree of the Siih- 

1923 ^^’ February 

Messrs. Niaviat Ullah and E /? 
Kidwai, for tlie Appellants 

Messrs. A. P. Sen, Bisheshar Nath 
SahkHam,!!. K. Ghosh, Ali Zaheer and 
Raghhiv Sakaij for the Respondents, 
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JUDGMENT. —This is the rlefend- 

aiits' appeal from the decree of the Sub¬ 
ordinate Judge of Hardoi, dated the Tlth 
Feln-uary in a suit brought lyv tlie 

2-)laintiffs-respondeiits for possession of a 
one anna sliare in village Beshar, Pargana 
Bangar. District Hard'Di. The admitted 
facts are as follows:—The j>ropertv in 
suit originally l)eionged to Madho Singh, 
bubba Singh and Shiam Knar. 

I nder a possessory mortgage it has been 
in the possession of Ajudhia Prasad, 
plaintiff No. 1 in the present suit, ancl 
others. On the 29th September 1916, the 
original owners executed ostensibly a 
deefl of mortgage in respect of the pro¬ 
perty in suit in favour of Alurli, Ram 
(j’haran, !Meharban Singh and Makrand 
Singli. Ajiulhia Prasad then brought a 
suit for i>re-emption in respect of the 
transfer of the 29th Sei^teml>er 1916 on 
the ground that the transaction was 
in reality a sale and t!iat tlie af)- 
l>arent form of it as a mortgage was 
merely a cloak assumed with the 
design of defeating the right of pre¬ 
emption. After that suit for pre-emption 
had proceeded up to a certain stage 
Debidin, uncle of Ajudhia Prasad, in¬ 
stituted another suit for pre-emption in 
respect of the same transfer and on the 
same grounds on which the first suit was 
founded. The two suits were consoli¬ 
dated and tried together with the result 
til fit tliej were settled by a comi)romise 
dated the 8th June 1918 (Exhibit B3) 
entered into between the two plaintiffs 
and the transferees. A decree of Court 
(Exhibit B 4) was framed in terms of the 
compromise. Under that decree Debidin 
was given the first right of pre-emption 
on payment within one month of the 
entire consideration entered in the deed 
of the 29th September 1916; in the event 
of default Ajudhia Prasad was to acquire 
the property in suit on payment of the 
same amount and within the like period. 
The condition of the decree in favour of 
pebidin was complied with by depositing 
in Court the money payable to the 
vendees on the 2nd July 1918. 

We now enter into the region of con¬ 
troversy and with a view to elucidate the 
facts involved in it we set out the 


[1924 

l>edigree given at the beginning of the 
judgment of tiie Court below. 



Ajudhia Prasad plaintiff No. 1 is the 
son of Gauri Shankar, a brother of Debi¬ 
din. The plaintiffs Nos. 2, 3 and 4 are 
the sons of Shyam Lai, -who -was the son 
of another brother of Debidin. The de¬ 
fendants are the sons of Debidin. The 
substance of the plaintiffs' case is that 

by the force of certain circumstances 
arising out of the evidence produced by 
the defendants in Ajudhia Prasad’s suit 

for pre-emptiou that suit was doomed tO' 
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failure, that with a view to avert this 
result "it was settled between Lala Del>i- 
dui and the plaintiff Xo. 1 and the father 
of the plaintiffs Nos. 2 to 4, as the 
managerof his own family, that a heyiavii 
suit in the name of the said Debidin be 
filed, that plaintiff No. 1 and the father 
of i^laintift's Nos. 2 to 4 may conduct and 
prosecute the suit, bear the expenses tliere- 
of and pay tlie i)urchase money, a decree 
for which has been passed; "that they 
should become the owners of the decreed 
pre-empted property and that if God 
forbid the suit be lost the j.)laintiff No. 1 
and the father of the plaintiffs Nos. 2 
to 4 be held liable for the costs of the 
op])osite party. As regards the costs of 
the suit assurance was held out by Babu 
Gauri Shankar.” Vide paragraj>]i 8 of 
the plaint. At the hearing of the appeal 
in this Court the statement as to the 
cause of action of the present suit as 
given above was subjected to two alter¬ 
native constructions bv the learned 
Counsel for the plaintiffs-rest)ondents. 
The first construction as developed in 
the plaint is that tlie suit for pre-emp¬ 
tion instituted in the name of Debidin 
was in reality a suit b}' Ajudhia Prasad, 
that the decree obtained in that suit was 
the decree in favour of Ajudhia Prasad 
and that bv the force of that decree 
Ajudhia Prasad became the owner of the 
property in suit. This view of the plain¬ 
tiffs’ case has found favour with the 
• Court beloAv and the decree of that Court 
now under appeal is founded on that 
view. On behalf of the appellants the 
facts, which form the basis of the deci¬ 
sion taken by the learned Subordinate 
Judge, are not seriously disputed before 
us. The arguments advanced in support 
of the appeal were mainly directed to the 
exposition of the law applicable to those 
facts. 

The second construction which the 
learned Counsel for the plaintiffs-respon- 
dents placed before us for acceptance is 
that prior to the institution of Debidin’s 
suit an agreement was arrived at between 
Debidin on one hand and Ajudhia Prasad 
and Shyam Lai on the other to the 
effect that Debidin would bring a suit 
for pre-emption in his own right but for 
the benefit of Aj udhia Prasad and Shyam 


Lai m consideration of their defiavin- tlie 

expenses of the litigation ineliuiin<v“ the 
payment of any sum of monev whicli 
miglit eventually be decreed in favour of 
the 1 endees, that on the success of the 
suit Ajudhya Prasad and Shvam Lai 
would be the owners of the pre-emjited 

property and that under the said agree- 
inent Debidin s position was in law and 

in fact that of a trustee or a hevamUUn- 
for the second party to the agreement. 

At the hearing of the appeal the resjiond- 

ents learned Counsel practicallv liban- 

doned the position on which he oi.tained 

the decree now under appeal and sup.iort- 

ed It on tlie ground just now mentioned 
The learned Advocate for the ajijiellants 
strenuously contended that the second 
position was not open to the respondents 
\Ve are unable to accept this contention' 

‘^cljudged as a 
whole hey are susceptible of being con¬ 
sidered as involving either an incmisist- 
ency of facts or two inconsistent aspects 
of one set of facts. Neither view makes 
the pleadings open to the charge of bein- 
against the I'ales of procedure. The 
Court of Civil Procedure of 1908 lavs 
down for the hist time definite rules as 
to the pleadings Rule 2 of O. Vi of that 

Code IS as followsEverv ulpaf!;n<r 
shall contain, and contain oiilV a Itate” 
ment in a concise form of tlie material 

facts on which the party pleading relies 

for us claim or defence, as the case may 
be, but not the evidence by which they 

are to be proved..^. •• j 7 

the sanie as r. 4 of O. XLX of the Rules 

of the Supreme Court in England. On 

the face of it, it does not exclude the 
pleading of inconsistent facts All that 
It requires is a statement of material 
facts on which a party relies. In the 
case of Bacjot v. Easton (1) Lord 
Cairns, L. C., observed; “But tlio 
Judicature Act has enlar<^pfl i 

relief, for it is expre.ssly provided thar 
subject to certain regulations, alternat^e 
relief may be asked and several causes of 
action may be joined in the samTllltl 
ment of claim.” The effect of r ^ of O 
of the Indian Code of Civil Procedure a 

(1) (1878) 7 Ch. D. J: 47 L- J. Ch 225- ^7 t nf 
. 369i2G.W. K.-UO. ' 37 L. T, 
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the same. In construing r. -i of O. XIX 
of the Rules of the Supreme Court 
in Kngland. Liiulley, L. J., In rc 
Morgan Oicen v. Morgan (2) said: “Now* 

I cannot myself construe tliat order 
as prohibiting inconsistent jileadings. 
One sees perfectly well what is meant by 
it, ric., that each party is to .state succinct¬ 
ly and concisely and in a summary form 
tlie material facts on which he relies. 
Now a person may rely upon one set of 
facts if he can succeed in i)roving them, 
and he may rely upon another set of facts 
if he can succeed in proving them." 

Indeed the learned Advocate frankly 
admitted that the proper view of the 
cix'cumstances and so much of the evi¬ 
dence as was reliable distinctly led to the 
inference that DeV^idin brought the suit 
in conseipience of an agreement between 
him and Ajudhia Prasad and Shyani 
Lai .to the etfect that lie coidd sue and 
oljtain a decree in his own rigid and 
subseipiently transfer the proj^erty ac¬ 
quired under that decree by means f)f a 
valid and formal conveyance in consider¬ 
ation of the expenditure incurred by tlie 
second party in relation to that suit. 
Though the matter was in controversy 
in the Gourt below and was the subject- 
matter of an issue it is now admitted 
that all the expenses of Debidin’s suit 
including the money ijaid under the 
decree to the vendees were defrayed by 
Ajudhia Prasad and Shyam Lai. In 
conclusion the learned Advocate for the 
appellants contended on this part of the 
case that the projier course for the res¬ 
pondents to adopt was to bring a suit 
for specific performance of the agreement 
mentioned aViove with proper pleadings 
leading to that relief and the present 
suit not being of that nature should fail. 
To this argument we will address our¬ 
selves later. 

At the opening of the appeal the first 
attack was naturally directed against 
the foundation of the decision of the 
Court below. It was argued that the 
institution of the pre-emption suit ficti¬ 
tiously in the name of Debidin and 
obtaining a decree from the Court in 
the same character was a fraud primari- 

(2) (1887) 35 Ch. D. 492; 56 L. J. Ch. 603; 56 L. 

T. 503; 33 W. R. 705. 


ly on the Court and also on the vendees 
and the vendors who were made parties 
to that suit, that the fraud was perpe¬ 
trated successfully, that consequently the 
]>laintirt's are not entitled to recover the 
l>roperty and that the decree of the Court 
in Delndin’s suit operates as a bar to the 
present suit. 

On the first part of tliis argument, 
we find no difficulty in forming our own 
judgment. In this aspect of tlie case 
there can be no doul)t that Ajudhia 
Prasad was the i*eal plaintiff who came 
into Court concealed in the mask of the 
name of Debidin. If this second suit in 
the name of Debidin liad not been 
brought by Ajudhia Prasad it is agreed 
on the pleadings tliat the first suit would 
have failed and Ajudhia Prasad would 
not liave acquired the jiroperty in suit. 
It may be tliat if Ajudhia Prasad had 
instituted tlie second suit in his own 
name it might not have been thrown out 
al once hy the Court and at the worst 
its trial would have been stayed under 
section 10 of the Code of C’ivil Procedure. 
But on tlie admitted facts the first suit 
would have failed if it had been left to 
run its own course without being inter¬ 
rupted by the second suit and the" failure 
of-the first suit would clearly have re¬ 
sulted in the dismissal of the second also 
by the effect of the rule of res judicata. 
The fraud on the Court therefore consist¬ 
ed in interrupting the course of law. 
It is also clear that the fraud came to 
fruition inasmuch as the two suits were 
consolidated, tried and disposed of to¬ 
gether with the result that each suit was 
decreed under certain conditions. If 
this were the only case of'the plaintiffs 
there can be no doubt that the plaintiffs* 
suit must fail. 

It is settled law that where the frau¬ 
dulent purpose has been effected the 
.maxim in pari delicto potior est conditio 
possidentis applies and the Court will 
help neither party. On the other hand, 
where the purpose ol fraud is not 
carried into execution the mere intention 
to defraud will not deprive the true 
owner from recovering his property. 
The authorities on this point are so 
exhaustively and completely reviewed, 
if I may say so, byMookerjee, J., in hia 
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•judgment in the case of Jadu Nath 
Poddar \\ Rape Lall Poddar (3) that it 
is neither possible nor desirable to add 

view propounded in 
the case just now mentioned was affirm¬ 
ed by their Lordships of the Privy 
Council in the case of Petherpevmal 
Chetty V. Miuiiandy Chetty (4). In this 
view of the case it is equally true that 
the previous decree in the suit for pre¬ 
emption brought by Debidin against 
Ajudhia Prasad and others would ope¬ 
rate as a bar to the present suit on the 
principle that a guilty party would not 
be permitted to defeat a judgment by 
showing that in obtaining it he had 
practised an imposition on the Court— 
Doe d Robei'ts v. Roberts (5), Bessey v. 
Windham (6), 

Now we come to the second aspect of 
the plaintiffs’ case as set out in a previous 
part of this judgment. Tlie lirst ques¬ 
tion which arises is ‘Has the alleged 
agreement been proved.’ Our answer 
is in the affirmative. We tind on the 
evidence, which has been accepted by the 
learned Subordinate Judge as reliable 
and the veracity of which has not been 
challenged in appeal before us, that the 
arrangement was that Debidin should 
sue for pre-emption for the benefit of 
Ajudhia Prasad and Shyam Lai, that 
they would defray all the expenditure 
of the suit together with the money that 
Debidin might be made liable to pay to 
the transferees under the decree of the 
Court and that Ajudhia Prasad and 
Shyam Lai would be the owiiers of the 
property recovered under that decree. 
In this connection specific reference may 
be made to the statements of plaintiffs’ 
witnesses Bijai Kuar Dat, Har Dayal, 
Bhairon Prasad, Gauri Shankar, Ram Lai 
Gupta and finally of Ajudhia Prasad 
plaintiff No. 1. The recitals in the docu¬ 
ment of the 3rd July 1918 executed by 
Debidin also tend in the same direction 

(3) 33 C. f»07: 1 C. L. J. 22; ]() C. W. N. 650. 

(4) 35 I. A. 98; 10 Bom. L. K. 590; 12 C. W. N. 
562; 5 A. h. J. 290; 7 C. L. J, 528; 14 Kur. L. H. 
11)8; 35 C. 551; 18 M. L. J. 277; 1 M. L. T. 12; 1 Iv. 
14. R. 266 (P. C ). 

(5) aSlOj 2B.& Aid. 367; 20 R, R. 477; 106 E. R. 
401. 

(6) a844i 6 O. B. 166; 14 U JZ 7;8 Jur 

tSh 06 K. K. 336; 115 E. R. 61. • 

22 


(.Exhibit 31). We do not agree with the 
learned Advocate for tlie apjiellants that 
the agreement was of an executory 
nature depending for its consummation 
upon any subsequent act on the part of 
Debidin of conveying the decreed pro¬ 
perty to Ajudhia Prasad and Shyam Lai 
by means of executing in future a 
formal deed of conv^eyance. 

e think that the contract as origin¬ 
ally settled between these two parties 
was complete by itself. It is true that 
m the document executed by Debidin on 
the 3rd July 1918 he made a promise 
thcit he would transfer the decreed pro- 
perty by nieaiis of a gift deed in favour 
of the said Lala Ajudhia Prasad and 
Shyam Lai in equal shares.” But this 
Avas a later and a unilateral promise on 
the part of Debidin Avhich he did not 
and could not fulfil before he died cm 
the 19th March 1919. Exhibit 31, there¬ 
fore, cannot be given the effect of super¬ 
seding the original and the earlier 
contract. Tiiat contract Avas clearly 
binding on the conscience of Dehidiii 
and he Avas a trustee saddled Avith the 
obligation of giving effect to it. It is of 
no conseipience that Deliidin is called a 
benamidar in the pleadings and the 
evidence in the case. In Ellas Kunwar 
X. Desraj Ranjit Singh (7), Sir George 
P arAA'ell, in speaking of a benami transac¬ 
tion, said;—“It is quite unobjectionable 
and has a curious resemblance to the 
doctrine of our English LaAv that the trust 
of the legal estate results to the man 
Avho pays the piirchase money, and this 
again fol.oAA's the analogy of our common 
law that AA’here a feoffment is made Avith- 
out consideration the use results to the 
feoffor." Again in delivering the judg¬ 
ment of their Lordships of the Privy 
Council in the case of Gur Narayan x, 
Sheo Lal Singh (8) Mr. Ameer Ali, after 

quoting the dictum of Sir George FarAvell, 

made the following observations “So 

long, therefore, as a benami transaction 
does not contra\^ene the provisions of 


(7) 30 Ind. Cas. 299; 12 I. A. 202- 19 C AV X 
1207; 29 M. L. J. 335; 2 L. W. 830; 1« M. L.* T. 218 * 
13 A. \j. J. 001; 17 Hom L. R. 1006; 37 A 557 

C. b. J. 516; (1915) M. W. X. 757 (P. C.). 

(8) 49 Ind. Cas. 1; 46 I. A. 1; 17 A. L. J. 66; 36 M 

L. J. 68: 9 U 335: 23 C. AV. N. 521* 1 U P L 
R. (L C\Ui 16 C. 560 IK C.;. ' ^ 
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the law tlie Courts are l^OLind to <xive it. 

etfect. As already observed, the benatni- 
dar has no benelicial interest in the pro¬ 
perty or business that stands in his 
name; he represents, in fact, the real 
owner, and so far as their relative legal 
position is concerned he is a mere trusTee 
I'or him." Tlie agreement which we have 
hehl as proved in tlu' present case does 
not contravene any provision of law nor 
do ue tliink it is opposed to i)ublic policy 
as the learned Advocate for the apj)el- 
lants contended. I Iiat Debidin was com¬ 
petent in his own right to institute a 
suit for lU'e-eniptioii and therebv obtain 
the property in suit is admitted. His 
suit, tiierefore, in pursuance of that agree¬ 
ment was (dearly in aee(.)rdance with 
hiw . A.S I'egai'ds public ])(tlic\’ we prefer 
to folWr the observation of Sir (}. Jessel, 

R. in the (;ase of Mp/(/ad Abuaeri- 

cal Re<ji^tcriitfi Cn. v. Satnpson (9). "Jt 
must n(.)t he forgotten that you are not 
to extend arljitrarily those rides which 
say tliat a given contract is void as 
heiug against public policy, l)ecause if 
tliere is one thing which more than 
another public jjolicry recpiires it is that 
men of full age and competent under¬ 
standing sliall have the utmost liberty 
of contracting, and that tlieir contracts 
when entered into freely and voluntarily 
shall be held sacred and shall be enforced 
by CJourts of Justice. Therefore, you 
have this paramount public policy to 
consider that you are not lightly to 
interfere with this freedom of contract." 

Now the property in relation to which 
this contiact was made was neither 
owned nor possessed by Debidin at the 
time of the contract but in equity as 
well as in law non-existing property'may 
be made the subject of an. agreement 
^ough in neither can it be assigned. 
Ihere is nothing in the laws of this 
country to prevent the same result from 
following. Further it is a well-establish¬ 
ed principle of equity that when the pro¬ 
perty comes into existence the contract 
to assign works out as a complete assign¬ 
ment by itself provided the nature of The 
property is such that its transfer is not for¬ 
bidden by law. It is so in the present case 


'{1924 

♦ • 1 

* 

In tlie case of Tallhy v. Official Receive^* 
( lU) LoiyI ilacnaghten said ;—"Long be*- 
fore Holroyd v. Marshall (11 j was deter¬ 
mined it was well settled that an assign¬ 
ment of future property for A-alue oper¬ 
ates in equity by way of agreement, 
binding the conscience of the assignor 
and so binding the property from the 
moment when the contract becomes 
callable of being performed, on the prin¬ 
ciple that equity considers as done that 
which ought to l)e done and in accord¬ 
ance with the maxim which Lord Thur- 
low said he took to he universal, ‘that 
wlienever persons agree concerning any 
particular subject, that, in a Court of 
K(|uity. as against the ])arty himself, and 
any one claiming under him, voluntarily or 
withnotice,raisesatrust'"Le(/a?’dv./Jodr/e6’ 
(12). The same principle was stated by 
Viscount C’ave, L. C., in the recent case of 
Perfo7'nii7uj Right Society, Limited v. 
London Theatre of Varietieif, Limited (13). 
With reference to the cases of Holroyd v. 
Mai'shall (11) and Tailhij v. O^cial 
Receiver (10) he said “No doubt'when 
a person executes a document purporting 
to assign property to be aftei'wards ac¬ 
quired by Jiim.that pro])ertyon its acquisi¬ 
tion pavsses in equity to the assignee.” On 
these authonfies it is clear that the 
relief for recovery of property on the 
basis of such an assignment is not a 
relief for specific performance of a con¬ 
tract. This was explained at some length 
by Lord Selborne in the case of \Volvc7-- 
hampton and Walsall Ry. v. London and 
No7'th Western Ry. Co. (14) and was ad¬ 
verted to by Lord Macnaghten in his 
judgment in the case of Tailbyv, Official 
Receiver (10) already mentioned. His 
Lordship said :—“Cases of equitable 
assignment or specific lien, where the 
consideration has passed, depend on the 
real meaning of the agreement between 
the parties. The difficulty, generallj’ 
speaking, is to ascertain the true scope 

(10) (1889) 13 App. Cas. 523; 58 L. J. Q. B. 75; 60 
L. T. 162; 37\V. R. 513. 

Ill) (1862) 10 H. L. C. 191; ,33 L. J. Ch. 193; 9 
Jur. (N-. s.) 213; 7 L. T. (x. s.) 172; 11 Wk R. 171; 11 
E. R. 999; J38 R. R. 108. 

(121 (1792) 1 Yes. Jun. 477; 4 Bro. C. C. 421; 2 R* 

H. 146; 30 E. R. 447. 

(13) (19e4vA. C. 1; 03 L. J. K. B. 33. 

(14) (1873) 16 Eq.433i 43 L. J. Cli. 131. 
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and effect of the agreement. AVhen that 
is ascertained you have only to a]>ply the 
principle that equity considers that done 
which ought to be done if that princi¬ 
ple is applicable under the circumstances 
of the case,” in effectuating an assign¬ 
ment the Court acts independently of the 
doctrine of specific performance—VV’estera 
Waggon Co. v. West (15). The argument 
of the learned Advocate for the appellants, 
therefore, that the plaintiffs should have 
claimed the relief of specific performance 
has no force. 

The assignment, however, to be opera¬ 
tive must be valid in form. Ex /acie, 
it being oral in the present case is not 
valid. To cure this defect recourse is 
taken to the doctrine of pari performance. 
Lester v. Foxcroft (10) is treated as the 
leading case on the subject. Lord Sel- 
borne examined the doctrine in detail 
in the case of Maddison v. Eldcrson (17) 
and it was applied by their Lordships 
of the Privy Council in a case which 
arose in Bengal — i^In}iooied]\liiscL y. 

Kumar Ganguli (18). The essentials 
of that doctrine are stated in AA hite and 

Tudor’s to be as follows : 

*‘l. That the acts of part performance 
must be unequivocally referable to the 
alleged agreement; in other words, ‘part 
performance, to take a case out of the 
Statute of Frauds always supposes a 
completed agreement. There can be no 
part performance where there is no com¬ 
pleted agreement in existence. It must 
be obligatory, and what is done must 
be under the terms of the agi cement, 
and by force of the agreement. Per 
Lord Brougham in Lady Edward Tkynnc 
V Earl of Glengall (19). And, therefore, 

part performance of an agreement which 
is purelv a matter of honour, and not a 
legal obligation, will not give the Court 

jurisdiction. 

/ic) n892) 1 Ch. 271; Cl L. J. Ch. 211; 66 L. T 
4 ao. 4q \V R. 182. 

^ rifiWlTOO) 2 Wh. & Tud. L. C. 18tli Ed. 460 at p. 

464- 031168 108; 1 E. K. 205. 

?i 7 ) 0883) 8 App. Cas. 407; 52 h. J. Q. H. 737; 19 
L. T. 303; 31 W. H. 820; 47 J. P. 821. 

^18) 28 Ind. Cas. 930; 42 I. A. 1; 17 Bom. L. R. 
lO ). 21 C. L. J. 231; 28 M. L. J. 518; 10 C. W. N. 
250’ 13 A L. J. 229; 17 M. L. T. 143; 2 L. W. 258; 
42 6. 801; (1915) M. W. N. 621 (P. C.). 

(19) (1847) 2 H. h. O. 131 at p. 158; 12 Jur. 805; 81 

ji. B. 77; 9 E. K. 1012, 


“2. The acts must be done by the 
plaintiff and be such that it would 
amount to fraud in the defendant to 
take advantage of the contract not be¬ 
ing in writing, hence the acts must be 
ac(juiesced in or done with the knowledge 
of other party. 

‘‘3 The parol agreement must be of 
such a character that tlie Court would 
be able to decree specific performance 
thereof if it Avere in Avriting. 

“I Tlie parol eAudence must prove 
the agreement.” 

We are of opinion that the above 
essentials exist in the present case. We 
have already held the agreement to be 
proved. Had it been in Avriting relief for 
si)ecifie performance of it AA'ould be aA'ail- 
able to the plaintiffs if it AA'ere necessary 
for them to seek such a relief. AVe 
have held previously tliat siicli a relief 
is not essential for the success of tlie 
plaintiffs’ claim. It is equally clear in 
the circumstances of this case that the 
defendants A\ould be guilty (d tVaud in 
taking adA^antage of llie agreement not 
being in Aviitiiig. It lias already been 
found that the agreement Avas a cc»m- 
pleted one. AAdiat are then tlie acts 
done under that agreement AA-hieli 
amount to part performance? On the 
one hand Debidin instituted the suit 
for pre-emption in his own name and 
finally obtained a decree from Court. On 
the other hand Ajudhia Prasad and 
Shyam Lai paid all the expenditure of 
the litigation and also the money due 
under the decree to the vendees. This is 
all that could he done by the parties 
under the agreement and they did all that. 
The plaintiff’s’ claim, therefore, succeeds 
on this ground. 

The plaintiffs also base their claim 
on the document of the 3rd July 1918 
(Exhibit 31). The defence to this claim 
AA'as that the said document aa'us executed 
by Debidin under undue influence. This 
defence \\'as embodied in issue No. 3 fram¬ 
ed by the Court below. The plea of un¬ 
due influence was abandoned in this 
Court and the Counsel for the plaintiffs- 
respondents supported the decree of the 
Court below on the basis of that docu¬ 
ment also. The document is a testament¬ 
ary disposition of Dcbidin in respect of 
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the property in suit in favour of Ajudhia 
Prasad and Shyam Lai in equal shares. 
It was argued on behalf of the defendants- 
appellants that the disposition was in¬ 
effective in respect of the share of Shvam 
Lai who died before the suit. In view of 
our finding recorded above it is unneces¬ 
sary to decide these questions. 

The result is that the appeal fails and 
IS dismissed with costs. 

Appeal dismissed. 


Allahabad high court. 

bEcoN-u C iviL Appeal Xo. 1542 of 1922 
^ July 1, 1924. 

/'7esen(.—Mr. Justice Daniels and 

Mr. Justice Neave. 

HAR PRASAD and another— 
Defendants —A ppellants 

versus 

I iRM RAM SARUP RADHA KISHEN 

Plaintiff—Respondent. 

Civil Procedure Code (AciVoflOOS) O VIJ1 
r. 6~~Set-o;ff^*Ascertained ifum\ meajiing of. 

I he "’ords ‘ascertained sum’ used iu O. VIII 
r. 6 of the Civil Procedure Code are used to 
exclude such items as liquidated damages and 
mesne profits the amount of which is not 
as^rtainable until the Court determines them 
^Vhere a defendant says that there were definite 
sums of debit and credit between the parties and 
that on the date of suit a definite known balance 

the wWu/n 
1 defendant from the 
plaintiff, the sum so claimed is an 'ascertained 
sum for which a set-off is allowed nainea 

Second appeal from a decree of the 
Mav^g^f‘^^ted tlie 20th 

■‘Y; Appellants. 

Messrs. Nehcd Chand and S. A? Sen 
for the Respondent. ‘ ’ 

• ^yOGMENT.—The sole question 

are entftwf '^.''’.hether the defendants 
are entitled to claim a set-off under O 

III, r. 6 of the Code of Civil Procedure 

Tnfn below have declined to oro 

into the merits of the set-off claimed on 

the ground that the sum claimed is no^ 

S^falfSinth^^ -^^.thereforVVo2 

lau ^MtJlla the prgvisions of the rule.- 


Ill the Courts below the question of 
equitable set-off was also discussed, but 
in this Court the argument has been 
confined to the legal set-off provided by 
rule 6. The suit was one for the balance 
of the price of castor seed sold by the 
plaintiff to the defendants. The defence, 
so far as we are now concerned with it, 
substantially was that this transaction 
formed one of the number of transactions 
between the parties in which there were 
payments to be credited on both sides 
and that on these other transactions on 
the date of suit a definite sum of Rs. 1126 
Mas due to the defendants from the 
plaintiff. There were also certain minor 
ascertained sums as to one of which the 
claim of set-off has been allowed. If 
this were a claim for accounts in the sense 
that the defendants were asking the 
plaintiff to render an account and the 
sum due to the defendants could only be 
known to the latter when the accounts 
were rendered, there might be great 
foi ce in^ the view taken by the Courts 
below. I his, however, is not the nature 

u hat the defendants say is 

that there were definite sums of debit and 
credit between the parties and that on 
the date of suit a definite known 
balance, the amount of which is given 
in the written statement, was due to the 
defendants from the plaintiff and that 
this balance is shown in their account 
books as due on the date of suit. In 
any ordinary meaning of the term, the 
^m so claimed is an ascertained- sum. 
The learned Counsel for the respondent 
has argued that a sum can only be treat¬ 
ed as ascertained when it has been either 
admitted by the plaintiff or decreed 
by the Court. None of the authorities 
to which he has referred, supports 
Uiis proposition, and the case of Edward 
Ealgleish v. Ramdin Singh Chowdhury. 

(1) definitely contradicts it. The com- 

on the Code are also all agreed 
that the words ‘ascertained sum* are used 
to exclude such items as unliquidated 
damages and mesne profits the amount 
of which is not ascertainable until the 
Court determines them. Here the sum 
claimed is a definite ascertained amount,, 

(1) 0 Ind. Cas. er; 14 C. W. AVlfO. 
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and we tliiulc that the Courts below were 
wrong in refusing to go into the defend¬ 
ants’ (daim. We accordingly set aside 
the decrees of both the Courts below and 
remand the case, through the lower Ap¬ 
pellate Court to the Court of first instance 
with directions to enquire into the set-off 
claimed and to modify its decree accord¬ 
ingly if anything is found to 1)9 due to 
the defendants on account of set-off. 
The appellants will get their costs of 
this appeal including in this Court fees 
on the higher scale. Other costs 
will abide the result. It will not 
be open to the parties to re-agitate 
any question already decided ejfcept 
the questions which arise on the claim of 
set-off. 

s. D, Appp.nl allowed. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil Juris¬ 
diction No. 195 OF 1923. 

April 29, 1924. 

Present :—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice almsley. 
S. & C. NORDLINGER— Defendants— 

Appellants 

versus 

CHANDMULL MULCHAND- 

Plaintiffs—Respondents. 

Arbitration - Cojitract formic of goodn—Provi- 
s'lon for arbitration i7i caac of dispute - Dispute 
as to quality —Ueference to Arbitrators- Burden of 
proving defectiveness in quality Arhitj’atnj's, 
jurisd'iction 'of Stipulation for survey of goods 
Awai’d made without survey, whether valid. 

Plaintiffs entered into a contract with the 
defendants for the purchase of certain goods. 
The contract provided that in the event of a 
dispute ari=?ing the parties as to quality, 

etc it would be referred to the Bengal Chamber 
of Commerce who would "arrnuge for survey jn 
accordance with its rules.’* Plai itiffs took excep¬ 
tion to the quality of the goois supplied and 
the dispute was r^>forred to arbitration, the buyers 
“leaving the matter in the hands of the Arbitra¬ 
tors either to award cancelment or any other 
relief as they would deem fit." The Arbitrators 
maie their award as fallows: “We have considered 
the papers and ns buyers are unwilling to pro¬ 
duce the bales r^'*q aired for inspection th ur claim 
cannot be upheld and we award that they pay 
for and take delivery of the goods in terms of 

* ccm'.ract." Thereupon the buyers sued for a 
’ dt^fclaiMtion thnt the awanl was invalid and iu- 

• operative ; 


Held, (^1) that it waa for ih^ plaintiffs buyers 
to prove the case which they were alleging 
beft-jre the Arbitrators, namely' tlint tlie goods 
supplied wore not' in accordance with ilio eon- 
tract by reason of llieir inferior quality; I')) W' 
col. 2.] 

(.2) that ns the buyers failed to produce the 
goods for insiiection when called on by the 
Arbitrators to do so lliey conlii not complain of 
the. decision of the Arbitrators tliat iJiev itlic 
buyeis)liad not proved their case ; |p. ;u;i, col. 1.] 

(3) that having come to that conclusion, the 
Arbitrators were within their jurisdiction in 
awarding that the buyers should pav for and take 
delivery of the goods ; [p. 313, col. *2.] 

(.4) that the provision in the deed of reference 
to the effect that the Chamber should arrange 
for survey in accordance with its rules did not 
contemplate that a survey should be tlie only 
method of obtaining evidence ns regards quality 
of the goods, or tliat if a survey was not held 
tliere should be no award ; [ibid.] 

(5) that under the circumstohees the jdaintiffs 
were, not entitled to any relief, [p. .'31 ml, L] 

C. .1/. Chaudhury a- i'o v. Jihaii Krishna (JJinsc <f- 
Son, m Ind. (’as. OSla; 111 C’. (11)22) A. I. K. (C.) 

117 and Champsey Bhara a- Co. v. dirraj Balloo 
Spinning <(• Wearing Co., 7:) Ind. Cas. L'Kl; 17 H. 378- 
28C. W. N. 31)7: M M. L. .1.706; 23 Horn L H 
.)88; (1023) A. U. (P. C.» 0(>; (U)23) M. W. N. .31)«- 30 
C. 130; 33 M. L. T. Ill); {1923iA. C. ISO; 1)2 L .1 
]\ (J. 103; 30 I. A. 321; 121) L. T. IfiO; 39 T. L. K. 
253 (P. C.,*, referred to. 


Appeal fi’om the judgment of Mr. 
«Tustice Buckland, dated the 19th Novem¬ 
ber 1923. 

Messrs. S. R. Das, A. N. Chaudhri, R. 
C. Bonnerjee and J. N. Sitiha, for the 
Appellants. 

Messrs. N. N. Sirkar and A. K. Roy, 
for the Respondents. 


JUDGMENT. 

Sa.nclerson) C. J. —This is an appeal 
bv the defendants S. & C. Nordlinger 
against the judgment of my learned bro¬ 
ther Mr. Justice Buckland. 

The suit was brought by the plaintiffs 
Chandmull Mulchand against the defend¬ 
ants for a declaration that a certain 
award, dated the 3rd of September 1921, 
made by the Bengal Chamber of Com¬ 
merce, was invalid an 1 inoperative ; and 
the two grounds upon which the claim 
was based at the trial in this Court are 
first, that the award was bad on the fare 
of it and secondly, that the Arbitrators 
had no jurisdiction to make the award. 

The learned Judge held in favour of 
the plaintiffs on both the points and de- 

clai*ed that the award wes invalid and in- 

. « * 
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operative. Against that decision the 
defendants liave appealed. 

The av'ard was in the following 
terms:— 

“Contract Xo. Nil, dated 7th Decem¬ 
ber 1920. 

(ioods covered hy contract. Finished 

Basis of Sale Xo. 2220. 

Packages available for inspection B S 

no 20, U1 5. 

Packages examined. 

Comi>laint—inferior cpiality and other 
defects as per buyers' statement, dated 
1st ^larch 1921. Award:—AVe liave con- 
siderefl the papers and as buyers Messrs. 
Chandmull Mulchand are unwilling to 
produce the bales required for inspection 
their claim cannot be upheld and we 
award that they i>av for and take deliverv 
of the goods in terms of contract. 

Buyers to pay cost of this reference, 
amounting to Ks. 101," 

The learned Judge on the first point, 
namely, whether there was an error of 
law on the face of the award, said this : 

“ The contract related to 60 bales. There 
was a dispute as to quality. The mere 
fact that the buyers are unwilling to pro¬ 
duce the hales required for inspection is 
not by itself a sufficient reason for mak¬ 
ing an award against them. 1 do not desire 
to go further than I should having regard 
to the strict limitation laid down bv the 
authorities as to what may be considered 
in a ,case such as this ; "but ordinarily, 
where there is a dispute between a buytu* 
and a seller, with reference to quality* it 
would be the duty of the seller to prove 
that the goods were of the quality con¬ 
tracted for.” 

It is not necessary for me toreferto the 
authorities because they were fully con¬ 
sidered by this Court in the case of U. 
M. Chaudhury & Co. v. Jihan Krishna 
Ghose dc Sons (1) and because the learned 
J udge has himself drawn attention to the 
decision of the Judicial Committee in the 
Privy Council in Champsey Bharn dc Co. 
V. Jivraj Ballo Spinning and Weaving 

(1) 69 Ind. Cas. 995; 49 C. 646: (1922) A- I R 

(0.)447, / IV. 
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Co. (2) and the narrow limits within 
wliich a matter like this has to be con- 
sirlered. The first question which 

I have to ask mvself is whether I 

■ 

am satisfied that the award does show 
ui)on the face of it an error in law, and, 
hu* the j^urpose of coming to that con¬ 
clusion, one is entitled to consider the 
award itself and anv documents incor- 
l>orated in tlie award. 

It is. tlierefore, legitimate to consider, 
in tlie first place, the buyers’ statement 
dated tlie 1st of March 1921. That is re¬ 
ferred to in the award as the “com¬ 
plaint." That statement sets out the 
reasons why the buyers alleged that the 
goods were inferior in quality to the con¬ 
tract quality. I need not refer to them 
in detail and the statement concludes in 
this manner : 

“ The combined defectiveness in the 
out-turn has thus made the goods too 
much unqualified and ought to be can¬ 
celled but we leave the matter to the 
hands of the learned arbitrators either 
to award cancelment or any other relief 
as they would deem fit." 

J'herefore, it is clear, in my judg- 
' ment, that the buyers were contending 
that tlie goods were not in accordance 
with the contract by reason of their 
inferior quality and that they left the 
decision of the question as to quality 
to the Arbitrators and they further left 
it to them to say whether the contract 
should be cancelled or whether any 
allowance should be made to the buyers 
in respect of the inferiority in the 
quality. 

It apxiears to me that it Avas for the 
buyers to prove the case winch they 
were alleging before the Arbitrators. 

The Arbitrators said in their award: 
*‘We have considered the papers and as 
buyers Messrs. Chandmull Mulchand 
are unwilling to produce the bales re¬ 
quired for inspection, their claim cannot 
be upheld." The learned Counsel for 
the respondents, as I understood his 
argument, did not find fault with that 

(2) 73 Ind. Cas. 436. 47 B. 578; 28 
44 M. L. J. 706; 25 Bom. L. R. 588; (1923) A. 1.1^ 
^P. C.) 66; (1923) M. W. N. 596; 50 C. 130; 33 M. 

T. 419; (1923) A. C. 480; 92 L. J. P. C. 1^63; 50 h A. 
324; 129 L T. 166; 39 T. L: R. 253 (P. C^). 
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part of the award because it must be 

obvious that when the buvers were the 

% 

complainants and were alleging the 
inferior quality of the goods and they 
were asked by the Arbitrators to pro¬ 
duce the goods so that tliey might be 
inspected l>y the Arlutrators, and when 
they failed to i)roduce any of the goods 
in question, the buyers cannot now 
complain of the Arbitrators coming to 
the conclusion that the buyers did not 
prove their case. 

The learned Judge seems to have 
thought that the Arbitrators had decided 
against the buyers relying upon tlie 
mere fact that the buyers were unwilling 
to produce the bales, lii niyjudgment, 
with great respect to the learned Judge, 
that is not a legitimate inference to be 
drawn from tlie terms of the award 
The Arbitrators said that they lum 
certain papers. I am not in a i^osition 
to say what those papers were or to 
speculate what their contents were. 
They certainly had some materials be¬ 
fore them wliich were contained in tlie 
papers referred to in the award. 

But the learned Counsel for the 
respondents presented a further argu¬ 
ment and contended that the ^^^^ond 
part of the award should not be 
upheld even though the first part o 

which I have already referre<l. was held 

to be correct. The second i-ar of the 
award, to whicli the learned Counse 
referred, was that, the buyers should 
pay for and take delivery of the goods 

ill terms of the contrai't. 

The argument was that the only ques¬ 
tion that the Arbitrators had to dee.do 
was whether the goods ^ /A 

contract quality or not; and if tl ej 

not decide that, then then- ought not 
to have made the award. I cannot aee.q)t 

that contention. In 1'“^ i ’ ij,,ve 

nrbitmtiou of the Bengal Chamber of 

S™™;” Tl.. Anbitmtor., .v™. u, 

say whether the goods in ae 

cordaace with the con A thev 
found that they were not then tiie> 

TO to say whether the contr^ict wns 


to be cancelled or whether aiiy allow¬ 
ance should he made. It seems to me 
tliat when the Arbitrators, as they oli- 
viouslv did, came to tlie conclusion 
tliat the complainants did not satisfy 
tliein that the goods wen^ not in ai*- 
cordance with the contract (puility it 
follows, as a matter of course, that they 
should award that tlie buyers should 
pay for and take delivery of the goods. 
In my judgment it was within their 
jurisdiction so to do. In short, on this 
part of the case, on the matci-ials 
which we are entitled to consider upon 
the (lueslion as to whether thej-e was 
an error of law on the face of the 
contract, I am by no means satisfied, 
that the Arbitrators have been guilty of 
an error of law. 

The second point depenrls upon the 
question of survey. The learned Counsel 
for the respondents argued that it was 
a part of the submission that there should 
be a survey by the Arbitrators and that if 
no survey took place, there should be no 
award. 

The learned Advocate-Ceneral, who ap¬ 
peared for the appellants, on the other 
hand, argucil that no doubt it was con¬ 
templated by both parties that there 
should lie a survey and that if tiiere was 
a survey it should bo carried out iii a 
particular maimer wlii-li was specified 
by the sellers but that it was not agreed 
upon by the parties and was not contem- 
])lated i)y the i)arties that a survey should 
be the only method of oiitaining evidence 
as regard-s the <[iiality of tlie goods. I 
think that the learned Advocate-Generars 
argument in this respect is correct. I'he 
Arbitrators were not merely surveyors. 
We do not know Ibe nanu’s of th(» gentle¬ 
men who acted in this (-ase. I l)elieve 
that it is the practice of I lie Bengal 
CMiamber of Commerce not to disclose 
the names of gentlemen who acted as 
Arbitrators. But it is clear on a reference 
to the arbitration and the statement of 
buyers that it was intended that the 
gentlemen, who would act in accordance 
with the Rules of the Bengal Chamber of 
Commerce, .should act as Arbitrators and 
should tinally decide the question in dis¬ 
pute between the parties, . .. 
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Oue iiiethod of deciding astothe quality 
of the goods was contemplated to be a 
survey, but in my judgment, it was not 
contemplated that that should be the only 
means of arriving at a decision. 

I am by no means satisfied that the 
parties agreed that there should be a 
survey, and tliat if a survey Avere not 
held, there should be no award. It seems 
to me that tlie argument of the learnerl 
Advocate-General on belialf of the appel¬ 
lants must be adopted. The result is 
that in this respect also, with great res¬ 
pect to the learned Judge, T am con¬ 
strained to come to the conclusion that 
the Arbitrators acted within their jiiris- 
diction. 

For these reasons, iji my judgment, 
tlie appeal must be alloAved, the leariiecl 
Jiidge s judgment and decree Avill be set 
aside and the suit dismissed with costs in 
both the Courts, except such costs as 
have been directed to be paid by the de¬ 
fendants with regard to the amendment 
of the written statement. 

Walmsley, J.— I agree. 

D- Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 288 of 1923. 

June 30, 1924. 

Present: —Mr. Justice Neave. 
Lala JAMBU DASS— Plaintiff— 

Appellant 


a. fit 


versus 

JAI PRAKASH AND another— 
Defendants—Respondents. 

Cifif Proceduic Code (rlct V of lOOS' 
<ipplicability of. 

Section 06 of the C'ivil Procedure Code applit 
only when the plaintiff attempts to assert h: 
secret title as against a certified purcha.ser. fp 
col. 1.] 

Second appeal against the decree c 
the Additional District Judge, Saharai; 
pur, <lated the 11th November 1922. 

"Tt* for the Appellant. 

CVta/id, for the Respondents. 

JUDGMENT.— This is a plaintiff’ 

appeal arising out of a suit for re 
TOvery of possession of a share in i 
house. The plaintiff Jambu Dass an* 


the first two defendants Jai Prakash 
and Jai Chandan are brothers. A 
dispute over the ancestral property 
was referred to arbitral ion and in 1906 
the share now in suit was awarded to 
the plaintiff by the arbitrator. This 
award was confirmed by a decree of 
a Civil Court on the 18th of June 
1908. In 1910 the share in suit was 
sold in execution of a decree to one 
KanAval Nain wlio lias been impleaded 
in the present suit as defendant No. 3 
?Ie has not appeared throughout the. 
proceedings and has not contested the 
plaintiff’s claim. 

The present suit was instituted 
on the 14th of June, 1920. The plaint¬ 
iff's case was that five or six years 
previously lie had permitted his two 
brothers to live in his part of the 
house. The purchase at auction by 
KanAval Nain was merely benami on 
his own account. His brothers now 
refused to surrender possession to him 
and he accordingly brought the suit 
to compel them to do so. 

The Trial Court held that the suit 
Avas barred by limitation. It doubted 
the plaintiff’s story of permission to 
his brothers to take possession end 
considered that limitation should be 
held to run from the date of the pri¬ 
vate aAvard and not from the date of 
the decree eonfiiming that award. If 
the latter is the correct date then in 
any case the suit Avas - in time bv four 

davs. 

# 

The lower Appellate Court expressed 
considerable doubt as to the coriecl- 
ness of the First Court’s finding on the 
subject of limitation pointing out that 
the only evidence cn the point con¬ 
sisted of the Iavo conflicting statements 
of the plaintiff and ore of the defend- 
ants. It, hoAA'ever, did not come to a 
positive decision on the question as it 
held that section 66 of the Civil Pre- 
cedure Code barred this suit. This 
section provides that no suit shall 
he ^ maintained against any person 
claiming title under a purchase certi¬ 
fied by the Court cn the ground that 
the purchase was made on behalf of 
the plaintiff. No doubt it would be a 
complete ansAver to the suit so J^r as 
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Kanwal Nain is concerned, but the 
latter has not chosen to contest tlic 
claim.; In Saradindu Chakarrarti v. 
Gosta Behari Pramanick (1) on almost 
identical facts, where the heirs of the 
auction-purchaser did not appear and 
deny the plaintiff's henami ]nirchase, 
it was held that section 60 of the Code 
of Civil Procedure only applies when 
the plaintiff attempts to assert his 
secret title as against a certified pur¬ 
chaser. This view of the law appears 
to be a correct one and in the circum¬ 
stances of the present case section 60 
is no bar. 

The only point which has been strong¬ 
ly urged on behalf of the respondent 
is that the plaintiff no longer has any 
subsisting title. On his own sliowing 
he had given up po.ssession of the pro¬ 
perty a year or more before tlie auc¬ 
tion-sale and was not in possession 
when that took place, and had, tliere- 
fore, no right to sue at the time Avhen 
the suit Avas brought. But the title was 
in him from the date of the award 
and unless the defendants’ statement 
is accepted it was under permission 
from him that the defendants had taken 
possession. Tlie burden of proving ad¬ 
verse possession Avas unquestionably on 
the defendants. The someAvhat hesitat¬ 
ing finding of the lower Appellate 
Court is to the effect that tliey have 
failed to discharge this ljurden. They 
produced no evidence in support <)f 
their contention beyond the statement 
of one of themselves. I agree Avith the 
lower Ai)pellale ( ’ourt. The appe?d. there¬ 
fore, must succeed and the ])laintiff 
Avill get a decree for recovery of pos¬ 
session of the property in suit Avith 
costs in all Courts including in this 
Court fees on the higher scale. 

s. n. Appeal allowed. 

(1; 75 Ind. Cas. 19o; 27 (\ W. X. 208; .37 C L J 
403; (192.3) .-V. I. K. (C.) 302. 


IIARIPADA ROY. 

CALCUTTA HIGH COURT. 

Appeal fro.m Appei.latf, Decree No, 1994 

OP 1921. 

November 15, 1923. 
Present:~^h\ Justice NeAvbould and 
Mr. Justice B. B. Ghose. 

The chairman of the Co.ai.aiis- 
sioxERs OK The HOWRAH MUXK'l- 
RALITY AND OTHERS—Defendants - 

Appei.lant.s 

l^SH S* 

HARIPADA ROY CHOWDHIjRY— 

P LA I .V TIFF— R ES FO N D E .N T. 
Benuamunicipal Act{U. C.21I of 5 i; 

—uuder section, r. Il^-Mumcrpal election-^-. 

\ oting enclosure-candidate, right of to he 
■present - Xatural right. ' ’ ^ 

A candidate for cdection as a Municipal Com¬ 
missioner has, m view of rule 14 of ihe Rules 
framed under section 15 of the Hc-ngal Municipnl' 
AU no nprht to be present in tl»at narf of the 
polling- station where the votes are actuallv record¬ 
ed No such light can be recognised under 
natural law [p. 34(1. cols. 1 & 2.j 

When-rights of candidates or electors are civen 
expressly l>y Statute, lliey do not carry witJi them 
any rights under natural law not given bv 
statutory law. [p. 340, col. 2.] ^ 

Clcmentson v. .Mason, (1875) 10 C P 209- 14 T I 

C. P. 171; 32 L.T. 325; 23 W. R. 020. distingiUsh: 

Appeal against a decree of the First 

HoAvrah, dated the 
30th of June 1921, affirming that of the 
Munsif, Second Coui’t, Howrah, dated the. 
15th of March 1920. 

Babus Jiam Chandra Masumdar and 
Panchanan Ghose for Babu Manmatha 
A'atli Rot/, for the Appellants 

Dr. pwarka Roth Mitter and Bahu 

Kanaidhan Dutt. for the Respondent 

JUDGMENT.-This is an appeal 
from the decisionof the First Subordinate 

nf Ho^jah affirming the decision 

Howrah The 

plaintift 111 tins case was a candidate for 
election as (.'ommissioner of the Howrah 
Hunieipahty. The defendants are the 
Chairman of the .Mmiieipal Comm s- 
sioncr.s of Howrah, the Vice-Chainu'in 

Hold the Municipal General Election 

which was to take place shortly after the 
suit was instituted. TJie plaintiff asked 

for a declaration of iii.s riglit to be pre¬ 
sent at the place and time when and 
where the votes of the voters would be 
recorded and also that the defendant 
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or any of ^them had no right to prevent 
the plaintiff from being j)resent at that 
place. He farther asked that the defend¬ 
ants be restrained from prohibiting the 
plaintiff to be present at that place. 

The ^Municipal Act at)plicable in 
Howrali is Act III of 1884, B. (\ Section 
15 of, that xVct gives the Local Govern¬ 
ment. power to lay down rules not incon¬ 
sistent with the ])rovisions of the Act, 
amongst other matters in resx)ect of the 
mode- of election. Such rules are publish¬ 
ed in Notitication No. 4345 M, dated tlie 
21st November 1896. Also instructions 
to the Presiding Officer have been 
drawn u]), and tins case really turns 
on the legality of rule 14 of those instruc- 
tions which is to the following effect: 
“After getting his ticket the voter will 
enter the second enclosure where candi¬ 
dates or their agents shall not be permit¬ 
ted to enter this enclosure except to get 
their own votes recorded." In order to 
undemtand the point it is necessary to 
state the provisions made for the record¬ 
ing of votes. The polling station is divided 
into three separate enclosures. There is 
the first general enclosure in which the 
voters are to be assembled. There is then 
the farther enclosure which is entered 
through gates and there are Municii)al 
employees sitting at separate tables 
where tickets with serial numbers of the 
voters are given to the voters as they 
apply for them. Under the rules it is 
the duty of any one objecting on the 
ground of false personation to do so 
when the voter applies for his ticket in 
the enclosure. After the voter has 
obtained his ticket he enters into the 
third enclosure and there his vote is 
recorded by one of the members of the 
Committee who sit at separate tables. 

I’he whole question is whether the 
candidate is entitled to be present in 
that part of the polling station where 
votes are actually recorded. Both the 
lower Courts have decided this point in 
the plaintiff’s favour. The First Court 
based its decision on the ruling in the 
English case of Clcmentson v. Mason (1). 
As the learned Subordinate Judge has 
rightly pointed out the decision of this 

(1) (1875) 10 C. P. 209; 44 L. J. C. P. 171; 32 L. 
T. 325; 23 W. R. 620. 


English case has no application to the 
facts of the present case. That decision 
was based on the construction of certain 
sections of the Ballot Act which is not in 
force in this countiy. The learned 
Subordinate Judge, however, supported 
the decree on the ground that every 
person interested like the candidate has 
a natural right to be present where votes 
are recorded under the ordinary law. 
With this we are unable to agree. We 
cannot agree that the rights of candidates 
or electors which are rights expressly 
given bv Statute carrv with them any 
rights under natural law not given hy 
statutory law. In order to succeed in 
this case it is necessary for the plaintiff 
to show that he has the statutory' right 
to be present at the place where votes 
are recorded or that the ride forbidding 
his presence in that particular place is 
inconsistent with the provisions of the 
Bengal Municipal Act, III of 1884, B. C. 
The learned Vakil for the respondent 
has been unable to satisfy us on either 
of these points. The candidate as such 
has a right to be present to take objec¬ 
tion where there has been wrongful 
personation. Also as an elector he has 
the right to enter the enclosure where 
votes are recorded in order that his vote 
may be recorded. But we can find no¬ 
thing in the Act which suggests that the 

candidate has the right of himself super¬ 
vising the recording of the votes. The 
recording of the votes is supervised by 
the Presiding Officer and the Committee 
and there is no reason why the candi¬ 
dates themselves or their agents should 
necessarily be present io see that the 
votes are properly recorded. As regards 
the right of the candidate to object in 
case of wrongful personation that is fully 
provided by the rules which have been 
drawn up as regards the issue of tickets 
in the second of the enclosures to which 
the candidate and his agent are not only 
allowed but specially invited to be 
present. 

We, therefore, hold that the plaintiff 
has failed in establishing his case and 
the suit must fail on that ground. 

It was also contended that section 4- 
of the Specific Relief Act is a bar to 
this suit. But we hold that as the plain- 
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tiff asked for further relief in the form 

of an injunction that section is no 
bar. 

The result is tliat the appeal is decreed 
-with costs in all Courts. 

ti. .[ppcal alloircfl. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1381 of 1922. 

July 2, 1924. 

Present :~Ur. Justice Mukerji and 

Mr. Justice Dalai. 

BALDEO PRASAD— Plaintiff— 

Appellant 

RAM AUTAR and another— 
Defendants—Respondents. 

Evidence Act yl of 1872)y s. 02, j)ro\'iso (1) — 
Bond—Want of consideration, whether can be 
j)roved. 

Under proviso (1) to section 1)2, Kvidence Act, 
want of consideration for a contract in writing 
maj^ be proved, even if it is registered. 

Second appeal from a decree of the 
Subordinate Judge, Jaunpur, dated the 
9th August 1922. 

Mr. Ram Kama Prasad, for the Appel¬ 
lant. 

Mr. Hai'ibans Sahai, for the Respond¬ 
ents. 

JUDGMENT. —Two points have 
been urged in this appeal. It appears 
that the appellant purchased a bond 
from one Ohulam Molii-ud-din and 
brought the suit, out of which this appeal 
has arisen, on foot of it. The bond was 
given on the Oth of October 1914 by the 
father of the respondents. The defence 
was that there was no consideration for 
the bond, that it had been agreed be¬ 
tween the parties that GhulamMohi-ud-din 
who was the landlord of the executant, 
would lease out certain lands to the exe¬ 
cutant and the executant would pay the 
consideration money of the bond as a 
premium or nazrana. No such lease 
having been executed, the bond was 
without consideration. 

The learned Judge of the lower Appel¬ 
late Court found that the allegation of the 


defendants was correct and dismissed 
the suit. 

In appeal it is contended tliat it was 
not open to the respondents, being the 
representatives of the late executant of 
the bond, to set up a plea that tlie bond 
was executed under circumstances other 
than those mentioned in the deed itself 

4 his argument is not sound. The plea 
taken by the respondents Avas to the eifect 
that there was no consideration for the 
bond. By proivso (Ij of section 92. it is 
open to a jiarty or his representative to 
show that there is no consideration for 
tlie agieement Avhich may liave been 
reduced into writing and' which may 
have even been registered. Tlie learned 
Counsel for the appellant takes his stand 
on the case of Ram v. Firm Sohha 
Ratn Gopal Rai (1). In that case a party 
sued on an unconditional promissory 
note given by the opposite ]^arty and it 
was held tliat the executant of tlie pro¬ 
missory note could not show that the 
money was not to be paid on demand, 
but was meant to be paid under other 
ciicumstances. It is not necessary to 
expiess any ojiinion as to the coriectness 
or otherwise of the ruling, simply because 
the facts of tlie Iavo cases are entirely 
dilYerent. In this ease, as I have already 
stated, all that the respondents seek to 
establish is that there is no consideration 
for the bond. This they ^-oulrl do, not 
only under the express provision of hiAv 

but also under their Lordships of the Privy 

Council’s ruling reported in the case of 
S(th Lai Chand v. Jndarjit (2). The same 
view was adopted in this Court in the 
case of Chuni Bihi v. Bamnli Hihi (3;. 

There is nothing in this apiieal and it 

IS hereby dismissed Avith costs Avhich Avill 
include Counsel’s fees on the hio-her 
scale. 

, -^^ppeal dismissed 

7 .! /V Cas. .>!;); 20 A. L. J. ;il5; (1922j A 
I. U. (A.) 2i;); \ IJ. 1 >. L. R. (A.) 153; -14 A 5^1 

(2) 20 A. 370; 4 C. W. N. 485; 2 Bom i/r 553 . 

27 I. A. 93; 7 Sar. 1>. C. J. 702; 9 bid I>e7* (n a i 

(3) 24Ind. Cas. 061; 3G A. 537- p> a L T 

969. ' 
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CALCUTTA HIGH COURT. 

VPPFAL FRO^[ OrIGIN'AL ('IVIL JuRISlUCTION 

No. OF U)2;4. 

May 16, 1923. 

Present:—Justice Sir Asutosli Mookerjee, 
Kt., and Mr. Justice Kankin. 

J. C. GALSTAUX— Defendant- 

Appellant 

rcrsiia 

E. D. SxVSSOOX A Co., Ltd.— 
Plaintiffs—Respondents. 

Cii'ii Procedure C'^de [Act I' of lOOS), O. XII, r. 
f)—Suit for recortry of mouey—.1 udyment on admis-' 
sion Adiuiasioii, uaturc of-'Dincrction of Court. 

In order to entitle u jiUintiff, in a suit for 
recovery of money, to a judgment on admission 
there must be a clear admission that the money 
is due and recoverable in the action in which the 
admission is mafic. [j>. .'loO. col. 1.] 

Kormnall liumhfiUabh v. Munyilal Dalim Chand, 
r*l Ind. (’as. 830; 23 ('. W, N. 1U17. referred to. 

The power of (’ourt to give judgment on 
admission is discretionary and its e.xereise cannot 
be claimed as a right. \ihid.\ 

Premmik Dus Assaram v. l.'dairani (hinyulmx, H 
Ind. Cas. 233; 15 C. 138; 22 C. W. N. 201; 28 C. L. 
J. 198, Mi'Uor V. Sidehottotu, il877j 5 Ch. D. 312; 4G 
L. J. Ch. 3‘)8; 37 L. T. 7; 25 W. U. -101 and In re. 
Wriykt Kirke v. Sorth, (1895) 2 Ch. D. 717; 05 L. 
J. C'h. 37; 13 li. 819; 73 L. T. 3‘JG; -U W. R. 125, 
referred to. 

Appeal from an oi’der of Mr. Justice 
Greaves passed on the 20th March 1923 
in the exercise of Ordinary Original Civil 
Jurisdiction. 

Messrs, N. Sircar and 5. M. Pose, for the 
xVppellant. 

Messrs. Langford James and A7nee?’AZi, 
for the Respondents. 

JUDGMENT.— This is an appeal 
from a judgment on admission pronounc¬ 
ed by Mr. Justice Greaves under O. XII, 
r. 6, of the Code of Civil Procedure, 1908. 

The suit was instituted on the 7th May 
1921 by E. D. Sassoon & Co. against 
Ebrahim Soleman Saleji & Co. and J. C. 
Galstaun for recovery of money. The 
claim so far as Galstaun was concerned, 
was based on tlie followin.jr letter of gua¬ 
rantee written by him to the plaintiffs on 
the 6th January 1921 ; — 

“In consideration of your advancing to 
Ebrahim Soleman Saleji & Co. of No. 1, 
Atnratolla Lane in Calcutta at my request 
the sum of Rs. 5,00,000 as a loan bearing 
interest at nine per cent, per annum T, the 
undersigned John Carapiet Galstaun, 
hereby agree with you as follows ;— 

1. To make good any default on. the 
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part of the said Ebrahim Soleman Saleji 
A Co. or their successoi's-in-interest in the 
payment of the said loan and all interest 
dvie thereon. 

2. You are to be at liberty without 
discharging me from liability hereunder 
to grant time or other indulgence to the 
said Ebrahim Soleman Saleji & Co. and 
to treat them in all respects as though I 
was jointly liable with them as a debtor 
to you instead of being a surety for them 
and in order to give full effect to the pro¬ 
visions of tliis guarantee I hereby waive 
all suretyship and other rights inconsis¬ 
tent with such provisions which I other¬ 
wise might be entitled to claim and en¬ 
force. 

3. This guarantee shall not be revo¬ 
cable by notice or by reason of my death 
but it shall remain in full force until the 
said sum of Rs. 5,00,000 with interest is 
repaid to you or until such time as the 
proposefl mortgage for Rs. 10.00,000 se¬ 
cured on certain properties of the said 
Ebraham Soleman Saleji & Co. shall be 
completed. 

4. This guarantee shall be enforceable 
against me notwithstanding the fact that 
any other securities may be held by you 
against this loan at the time of any pro¬ 
ceedings being taken against me on this 
guarantee." 

There was an arrangement whereby 
the plaintiffs were to advance to the 
first defendant a loan of Rs. 10,00,000 se¬ 
cured on certain properties. The execu¬ 
tion of the mortgage, after investigation 
of title, would of course occupy a certain 
amount of time, but apparently the 
first defendant was very anxious to 
obtain some money as soon as possible, 
and accordingly before the mortgage 
was executed or the title investigated, the 
plaintiff advanced to the first defendant 
the sum of Rs. 5,00,000 in consideration of 
this being guaranteed by the second 
defendant as in fact it was by the letter of 
the 6th January 1921. The mortgage was 
never executed and accordingly this suit 
was commenced. 

The written statement of the first de¬ 
fendant was filed on the 23rd August 1921. 
This was followed by the written state¬ 
ment of the second defendant on the 21st 

December 1921. The present application 
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for judgment under O. XII, r. 6 was 
made on the 23rd February 1923. The 
plaintiffs rely upon admissions contained 
in three documents. The first is a letter 
written on the 26th February 1922 b\'' 
Gralstaun to the plaintiffs; the second is 
another letter addressed by Galstaun to 
the plaintiff’s bn the 15th August 1922 ; 
the third is a deposition intermediate in 
date, namely, a statement made by Gal¬ 
staun in the course of an examination 
under section 36 of the Presidencv Towns 
Insolvency Act on the 19th May ^1922 in 
the matter of the insolvency of the first 
defendant. Mr. Justice Greaves has 
come to the conclusion that there is no 
such admission in either of the two letters 

as would justify a judgment under O. XII. 
r. 6. He has held, Jiowever, that the de¬ 
position of Galstaun contained an admis¬ 
sion which afforded foundation for such a 
judgment. 

As regards the letters, we agree with 
Mr. Justice Greaves that they do not 
contain such admission as would justify 
a judgment under O. XII, r. 6. In the 
first letter, Galstaun applied to the plain¬ 
tiffs for a loan and stated that if the loan 
were sanctioned, he would allow the 
plaintiffs to deduct Rs. 5,00,000 on account 
of y.deji. In the second letter, Galstaun 
applied to the plaintiffs for another loan 
and stated that if the loan were arrang¬ 
ed, the plaintiffs could deduct Rs. 5,00,000 
advanced by them to Saleji. Mr. Justice 
Greaves has held that neither of tliese 
constitutes an unqualified admission of 
the type contemplated by the rule. We 
hold with him that they merely amount 
to this that if the plaintiff agreed to 
make the requisite advance he was 
prepared to allow Rs. 5,00,000 to be 
deducted from the loan on Saleji’s ac¬ 
count. 

We have next to consider the third ad¬ 
mission made on tlie I9th May 1922. 

In the course of his examination Galstaun 
was asked with regard to the title- 
deeds which had been handed over to 
him. 

How came these to be in your pos¬ 
session ? 

A .—All tliese documents were with 
Morgan & Co. Mr. Thornton Jones of 
Morgan & Co. had them. 


C —How did they get thein ? 

.1.—Kassuni Ebrahim Saleji deposited 
the Letters of Administration with me and 
promised to make over the title-deeds of 
the property to Morgan & Co. 

Who told you that ? 

.1.—Kassim and Hashim. Thev want¬ 
ed a loan of five lacs urgently arid thev 
deposited the title-deeds of these pro¬ 
perties. 

***** 

^ They took the five lacs from E. D. 
Sassoon & Co. on my guarantee, Kassim 
deposited the Letters of Administration 
and undertook to deposit with Messrs 
Morgan & Co. tlie title-deeds of liis pro- 
perties as securitv. 

* + ^ 
The loan of ten lacs was never put 
through ; out of five lacs, four and a half 
lacs were paid to him and the insolvent 
got Rs. 50,000. 

Q ,—Did you advance any money ? 

-1.—No. Sassoons advanced the money. 

Q~You were not lending the money? 

A. —No, but 1 was guaranteeing the 
money. 

Q—Up to now you have had nothing 
to pay as guarantor? 

A.-—But 1 shall have to pay.” 

This last statement, it was urged before 
Mr. Justice Greaves, constituted an un¬ 
qualified admission that he was liable to 
pay five lacs to the plaintiffs. After a 
careful consideration of the deposition 
taken as a whole, we have come to the con¬ 
clusion that it does not contain an admis¬ 
sion of the requisite description. 

The written statement of Galstaun 
makes it abundantly clear that he had in 
substance taken a two-fold defence ' 
namely, first, that the conduct of the 
plaintiff's had been such as to absolve him 
from liability under the guarantee, and 
secondly that the suit was premature. 
We are not prepared to construe his state¬ 
ment in the deposition to imply that he 

had abandoned these defences in their 
entirety. 

This case is in some respects similar to 
that of KoramaU Ramballabh v. Miivgilal 
Dalim Chand (1), where reference was 
made to the obseiwation of Lopes, L. J., 

(IJ oi Ind. Cas. S36j 23 C, ^V. K. I017. 
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in iMiidergan y. Feast (2): “'['here must 
])e a clear admission tliat the money is 
due and recoverable in the action in 
Avhich the admission is made. There 
is no such admission here. The defend¬ 
ant's statement that the action is 
premature may be untrue, but we cannot 
go into that." Lindley, L. J., said: — 

“ The first thing necessary is an admis¬ 
sion that the sum is due and recoverable 
in the action, and 1 can tind no such ad¬ 
mission here. Tlie affidavit gives the de¬ 
fendant’s view that tlie action was 
brought too soon.” To the same effect 
are the (observations of Fry, L. J., in 
Hinjiicsv. L>niilon, Kdinbarrjh and Ulas- 
<ji)w Assurance Co., Ltd, (3), that he held 
a strong view that final judgment ought 
not to be signed upon admissions in a 
pleading or an affidavit, unless the admis¬ 
sions were clear and unequivocal. The 
observations of Sargant. J., in Ellis v. 
Allen (4) may also be usefully recalled:— 
“ The object of the rule was to enable a 
party to obtain speedy judgment where 
the other joarty has made a plain admis¬ 
sion entitling the former to succeed. 
This apjolies wherever there is a clear ad¬ 
mission of facts in the face of which it is 
impossible for the party making it to suc¬ 
ceed.” We must further remember that 
the power of the Court is discretionary 
and that its exercise cannot be claimed as 
a matter of right; Pi-emsuk Das Assarain 
V. Udairam Gungabux (5), Mellor v. Side- 
bottom (6), In re Wright Kirke v. North (7) 
and Gilbert v. Smith (8). We are of 
opinion that the present case is not one 
in which judgment on admission should 
have been pronounced. 

The result is that this appeal is allowed 
and the order of Mr. Justice Greaves dis¬ 
charged. The appellant is entitled to his 
costs both here and in the Court beloM'. 

N. H. Appeal allowed. 


(2) (1886) 31 W. R. (Eng.) 691; 55 L. T. 42 

(3) (1891) 8 T. L. U. 81. 

(4) (1914) 1 Ch. D. 904; 83 L. J. Cli. 590; 110 L. 
T. 479. 


(5) 41 Ind. Cas. 233; 45 C. 138; 22 C. W. N. 204; 
28 C. L. J. 498. 

(6) (1877) 5 Ch. D. 342; 46 L. J, Ch. 398; 37 L. T. 
7; 25 W. R. 401. 

(7) (1895) 2 Ch. D. 747; 65 L. J. Ch. 37; 13 R. 
849; 73 T. L. 396; 44 W. R. 125. 

(8) (1876) 2 Ch. D. 686 at p. 689; 45 L. J. Ch 514; 
35 L. T. 43; W. R. 568. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 250 of 1923. 

June 30, 1924. 

Present: —Mr. Justice Neave. 

BHOLA SINGH— Plaintiff—Appellant 

versus 

BAXWAKI and others—Defendants— 

Respondent^. 

handlovd and teyiant—Suit for ejectment based on 
kirayanama —Co(n*(-/ce paid on one years rent— 
Question of title. 

In a suit for ejectment based on a kirayanama, 
containing a condition for ejectment, and tiled 
on Court-fee on only one year's rent, without any 
prayer for a declaration of title, the Court should 
not go int(j the tpiestiou of title and should 
only determine whether the relation of landlord 
and tenant exists between the parties, [p. 351, 

col. 1.1 J! r 

Second appeal from a decree of the 
Subordinate Judge, Meerut, dated the 

6th of November 1922. 

Dv. N.C. Vaish, for the Appellant. 

Mr. Durga Prasad, for the Respond¬ 
ents. 

JUDGMENT.— This is a plaintiff’s 
appeal arising out of a suit to eject the 
re.spoudents Mirchi and Baiiwari from a 
house whitdi the idaintiff actfuired under 
a sale-deed of the 27th June, 1921. The 
plaintiff came into Court on the allega¬ 
tion that the house had originally been 
purchased in execution of a decree by one 
Hira Lai who had leased it to Mirchi 
under a kivayanama. The plaintiff 
bought the house from Hira Lai’s heir. 
He alleged that Mirchi had sublet the 
house to Banwari whom he also implead- 
ed. 

Banwari denied that any relationship 
of landlord and tenantexistedbetween him 
and the plaintiff and set up his own title 
on the ground of adverse possesaion. 

The First Court found that Mirchi had 
never obtained possession of the house 
and was, therefore, not a tenant and 
could not be called upon to pay rent, 
that Banwari was in occupation as a 
trespasser but had not accitiired an 
adverse title. The suit was accordingly 
decreed for possession. 

The lower Appellate Court has accepted 
the finding that Banwari was in posses¬ 
sion as a trespasser and has held that as 
the plaintiff only came to ^ the Court 
paying Court-fee on one year's rent ana 
founding Ms suit on the kirayanama tha 
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First Court ouglit ' riot to have gone into 
the question of title at all, but onlv 
determined whether the parties were to 
one another in the relation of landlord 
and tenant. A reference has been made 
to Balasidkayitam v. Penimal Chetti (1). 

In appeal it is contended that the 
question of title was raised by the 
plaintiff in his plaint and that the Court 
was competent to decide it. The appel¬ 
lant s Counsel claims that he should have 
be-en allowed to make good any dehciencv 
in Court fee in the present suit. This 
contention cannot be accepted. The 
plaint makes it perfectly clear that the 
suit was founded only on the kivayanamfi 
which contained a condition for eject¬ 
ment. 'I'he cause of action is said to 
have arisen at the expiry of one year from 
the execution of this document. There 
was no prayer for a declaration of the 
plaintiif’s title and the Court-fee was 
not the correct one in a suit for title. In 
addition to the ruling cited by the lower 
Appellate Court reference may be made 
to Promotha Nath Ganguly v. Amir-ud- 
diii Sheikh (2). The appeal was lu’operly 
rejected Iw the lower Ai^pellate Court and 
must fail here. The appellant's Counsel 
desires to withdraw his appeal with 
permission to tile a fresh suit. This is 
allowed. The appellant will pay the 
respondents costs including in this Court 
fees on the higher scale. 

8. D. Appeal ivithdrawn 

(1) 27Ind. Cas. 162; 27 M. L. J. 475; 1 L. \V. 
641. 

(2) 55 Ind. Cas. 178; 24 C. W. N. 151 


ALLAHABAD HIGH COURT. 

Civil Revision No. 33 of 1924. 


May 1, 1924. 

Present: —Mr, Justice Dalai. 
Firm PEARE LAL-GOPI NATH— 
Plaintiff—Applicant 


vers 2 is 

The east INDIAN RAILWAY 
COMPANY— Defendant—Opposite 

Party. 

Railway receipt—Transfer by endorsement. 

The title of the consignor of goods to a 
Railway Company can bo conveyed to another 
person by an endorsement on the Hail way receipt. 


Dolatrain Dwarkadas v. Bomhay Haroda- d- 
Central India Railway Co., 25 Ind. C’as. ;)80; 3H 13. 
Ool), l(i iioiii. L. 14. 525, followed. 

a. 1. P. Railway Co. v. Sakeb Ram, 5 Horn. L H 
0o3, distinguished. 

Civil revision from an order ofihe 
Additional Suhordinate Judge, Mainjiuri 
dated the 5th November 1923. 

Mr. G. Agarwala, for the Apiilicant. 

Mr. Ladli Prasad Zutshi, for tiie 
Oj)j)osite Party, 

1 *11*1 1 one point is 

decided by the lower Appellate Court 

that the plaintilf, the Firm of Peare Lal- 

Gopi Natl), liad no right to sue the 

East Indian Railway Coin 2 )an\’ for 

damages caused on the consignment 

^'he consignment was made from 

Kidderjiore docks to Sliikoluibad by the 

FirmofHemraj-Durga Das. The consignor 

endorsed the Railway recei])t to the 

plaintiff’s linn which took delivery. Tlie 

plaintiff's lirm then brought this suit for 

price of seven hags, the siiortage in tlie 

consignment when it arrived at 

Shikoliabad. Tlie learned Judge of tlie 

Ajiiiellate Court was of ojiinion that 

tliere Avas no contract hwtween tlie 

lilaintiff and defendant companies and 

that, therefore, the plaintiff Avas not 

entitled to sue. TJie language of tlie 

judgment, hoAveA'er. is in faA’our of the 

plaintiff. The learned Judge Avas of 

opinion that a carrier’s contract is Avitli 

the person in Avhom the property in goods 

is vested at tlie time the contract of 

carriage Avas entered into. The learned 

Judge did not go further and enquire 

AA'hether the consignor had transferred 

all his rights and interest in the contract 

to the plaintiff. The Bombay case of 

Dolatram Dwarkadas v. Bomhay Baroda 

d: Central India Railway Co. (1) is an 

authority for the proposition that tlie 

title of the consignor can be conveyed 

to another person hy an endorsement on a 

Ruihvay receipt. In that case one Sukhdiu 

Ramlal consigned 115 bags of Avheat from 

a station on the Oudh and Rohilkhand 

Raihvay to Ahmadabad. The goods A\'ere 

consigned by Sukhdin to self and he then 

endorsed on the Railway receipt delivery 

to one Naraindas. Naraindas on his side 

endorsed it in favour of the plaintiff of 

(1> 25 Ind. Cas. 380; 38 13. 659; 1C Bom L R 
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MA MA GUN l\ MAUXG PO THAN, 

that suit, Dolatraiii. Under these cir¬ 
cumstances, a Bench of the Eomhay 
High Court held that the Railway receipt 
was a mercantile document of title and 
that the endorsee of such a Railway 
receipt had suthcieiit interest in the 
g )ods covered by it to maintain an action 
for damages against the Railway Co. 
the carrier. If A makes a contract, there 
can be no doubt that A can pass over the 
benelit of that contract to a third person. 
The question here is whether the endorse¬ 
ment of the Railway receipt did pass 
the benefit of the contract to the 
endorsee. On the authority of the Bombay 
case I hold that it did. The learned 
Counsel for the respondent quoted an¬ 
other Bombay case of the G. I, P. Rail¬ 
way Co. V. Saheb Ram (2). That case, 
however, was of a consignee of goods and 
not of a person to whom the benefit of 
the contract of the consignor was convev- 
ed by the consignor. In my opinion 
the plaintiff had a right to sue. 

As other point's have not been determin¬ 
ed by the learned Judge of the lower 
Appellate Court I set saide his decree 
and direct that Court to decide the 
appeal after decision of the other issues. 
Costs here and hitherto shall abide bv 

a. 

the result. 

K. s. D. Appeal allowed; 

Caac remanded. 

(2) 5 Bom. L. R. 953. 


RANGOON HIGH COURT. 

First Civil Appeal No. 133 of 1923. 

February 11, 1924. 

Present: —Mr. Justice Lentaigne and 

Mr. Justice Carr. 

MA MA GUN— Appellant 

versus 

MAUNG BO THAN— Respondent. 

handlftrd and tenant -Rent collected wrongfully 
hy third persoJi—Liability of CoUectoi—Liability of 
tenant. 

Where rent is wrongfully collected from 
teiiant by a person other than the landlord, the 
latter can recover the same from the former in 
an action on tort, but the tenant is not thereby 
discharged from his liability to the landlord 

under the contract. 


First appeal from a decree of 
the District Court, Pegu, in Criminal 
Regular No. 10 of 1923. 

Mr. Keith, for the iVppellant. 

Mr. Dantra. for the Respondent. 

JUDGMENT.— The plaintiff-appeU 
lant is the widow of U Yaw and adminis¬ 
tratrix of his estate. She alleged that 
their joint estate included a large area of 
land in the Pegu District. The defend¬ 
ants had wrongfully collected the rents 
of the land from their tenants. She 
sued to recover the rents so collected. 

The Additional Judge of the District 
Court held that on these allegations the 
plaintiffs had no cause of action against 
the defendants. Her remedy he con¬ 
sidered was against the tenants only. 

We are clearly of opinion that he was 
wrong. No doubt such payment as is 
alleged would not discharge the tenants 
from their liability to the plaintiff under 
their contracts. But the plaintiff’s suit 
against the defendants is based not on 
contract but on tort, and if they have in 
fact wrongfully collected money due to 
the plaintiff she is entitled to recover that 
money from them. This is the only ques¬ 
tion that we have to decide. 

The order of the District Court reject¬ 
ing the plaint and the decree of that 
Court are set aside. The suit is remand¬ 
ed to the District Court with a direction 
that the plaint is admitted. 

The appellant will be given a certifi¬ 
cate for the refund of the Court-fee paid 
on this appeal. 

The other costs in this appeal will be 
costs in the suit and follow its result. 

N. H. Suit remanded. 
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MUKUNDLAL BANSILAL V. EMPEROR. 

* 

BOMBAY HIGH COURT. 

Criminal Application for Revision 

No. 100 of 1924 
June 26, 1924. 

Present:—Sir Lallubhai Shah, Kt 
Acting Chief Justice, 

TirrTi-TT?Jl^T^^‘ *^^stice Fawcett. 
MUlvUNDLAL BANSILAL —Petitioner 

versus 

EMPEROR —Respondent. 

Lottpyi Duties Act (II of 1800), ss. 16, 25 (0)~ 
Meaning of word -place" in definition of-mill" 
—Insp^tor of Cotton Excise-Right of free access 
to godown-Owner refusing to have locked-up 
godown opened ~\Vilfnl obslrnction-Subscquent 

ojfe.rof access, whether condones obstruction 

Under section 16 of the Cotton Duties Act. the 
Inspector of Cotton Kxcise has a richt of free 
access to the godown of a mill, inasmucli as, 
the dehmtion of the word "mill" in the Vet 
contains the ^yide word "place", which (supposing 
the godown 18 not m the particular building 
Where the machinery isMs wide enough to cover 
the premises containing accessories to tlie 

cotton goods in the mill. [p. ;jj6. 

Therefore, if the owner of a mill does not 
after due notice, get the locked door of a godown 
of the mill opened to give access to the Inspector 
of Cotton Lxcise, the owner is guilty of wilful 
obstruction under section 25 U)) of ilie Cotton 
Duties Act. the particular purposes for which 
the Inspector wanted access being immaterial so 
long as his object was to perform a duty under 
the Cotton Duties Act. [p. ;io4, col. 2.] 

Once access is refused, and thus intentional 
obstruction is caused, a subsequent offer to give 
access is not sufficient to condone the obstruction 
[p. 355, col. 1.] 

Criminal application from conviction 
and sentence passed by the First Class 
Magistrate, Poona, confirmed on ajipeal 
by the Sessions Judge, Poona. 

Sir Chimanlal SetaLvad and Mr. iS. G. 
Velinkar, instructed by Messrs. Ardeshir, 
Hormusji, Dinshaw & Co., for the Peti¬ 
tioner. 

Mr. S. S. Patkar, Government Pleader 
for the Ci'own. ’ 

JUDGMENT. 

Slidell) Ag;. C. J. —This application 
arises out of proceedings taken by the 
Inspector of Cotton Excise, Bombay 
Presidency, against the accused. In the 
complaint that was lodged on August 3, 
1923, before tlie District Magistrate, the 
oomplaiiiant alleged that, on April 14 
1923, he went to the Raja Bahadur 
MotUal Mills of Poona, of which the ac¬ 
cused was tlie owner, and asked him to 

' 23 
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give leasonable facilities foi* the inspec¬ 
tion of certain records sliowing produc¬ 
tion of mixed cotton and silk goods. At 
about 9 A. M. when he went there the 
accused gave instructions to his servants 
that facilities shoidd be given to the 
complainant. The complainant waited 
up to 2 p. M., but he had not been able to 
get until then the inspection of tiie re¬ 
cords and of the godown wJiich lie want¬ 
ed. When the accused returned at about 
2 Ai, he was said to liave refused to let 
him have access to the godown and to 
the lecords which he wanted, and accord¬ 
ingly charged him under section 25 

'h IIof 

1 ^ proceeded before 

the First Class Magistrate Mr. Atre to 

wliom the District Magistrate had traiis- 
feiied this complaint. Tlie case assum¬ 
ed somewhat undue proportions partlv on 
account of tlie line of argument which'was 

adopted on lielialf of the accused in the 
liial C oui t. But in the end the Alagistrate 
fouiul tJiat under section 16 of tJie Cotton 
Duties Act, the complainant was entitled 
to have free access to tiie godown and 
also to have inspection of the accounts 
from the year 1915 up to 1923 winch he 
wanted; that the access to tlie godown 
and to tlie records was refused by the 
accused He accordingly found him 
guilty of hav’ing intentionall}'’ caused ob- 
syuotion in the discliarge of his duties to 
the complainant under section 25, clause 
J, of the Cotton Duties Act, and sentenc- 
ed the accused to simple imprisonment 

and a fine of 

In appeal the learned Sessions Judge 
was not prepared to hold it proved aa 
regards the account books from 1915 to 
1920 that the Mill Authorities knew 
vyhere they were and refused to produce 

^ 10^0 f "'^-^ards the books from 
1JJU to 1923 he was not prepared to hold 
tliat the accounts were not produced It 
inay he mentioned that the connection 
of the accused with this Mill commenced 
m August 1920. The learned Judge 
hpwevej-. was satisfied on the evidence 
that the accused refused to give accp<;Q 
to the godown. and that in doing so? he 
intentionally caused obstruction to the 
complainant, Accordingly he cou-* 



INDIAN CASES. 


[1924 


354 

MUKUNDLAL BANSILAL V. EMPEROR. 

firmed the conviction and upheld the sen¬ 
tence. 

In the application before us the case 
on behalf of the applicant has been 
argued on the footing of the findings 
recorded by the Sessions Judge. We 
are no longer concerned with the ob¬ 
struction alleged to have been caused to 
the complainant as regards the 
account books, because the learned 

Judge has so far found in favour of the 
accused. 

^ e are concerned with the obstruction 
said to have been caused to the complain¬ 
ant in respect of the godovm. As 
regards that, the facts, which are not in 
dispute, are these. The godown was 
locked at the time. Apparently, on 
April 14, from about 9 a. m. up to 
£ p. M. the persons to whom the accused 
had given instructions to give facilities 
^*^*^plainant had not done any¬ 
thing to open the godown. When the 
accused returned at about 2 p. m. to 
the Mill premises, he is found to 
have refused any access to this godown 
to the complainant. His case on that 
I^int was that he did not refuse, but 
that he said that he would write to him 
later on, suggesting that as he was absent 
during the morning hours and did not 
know what had transpired between the 
complainant and his own men, he wanted 
to consider the situation. In support 
of that he relied upon the letter which 
he wrote that very aftenioon which 
reached the complainant at about 5-30, in 
which he offered to open the godown to 
him. That offer, however, was not avail¬ 
ed of later on, and we are not concerned 
with Avhat happened subsequently. But 
that letter has been relied upon in the 
course of the argument as showing that 
from the beginning there was no inten- 

tioii on his part to cause obstruction. It 
IS further urged before us that as the 
finding with regard to the refusal to 
produce the account books is in favour 
of the accused, really there could not 
Imve been any intention on the part of 
the accused to cause obstruction. It is 
also urged that this godown is not part 

defined by the Act, and 

that, therefore, really the accused would 


have a right to refuse free access to 
this part of the building. 

As regards this last point, it is clear 
that it does not seem to have been 
suggested in either of the Courts below 
that this godown was not part of 
the building. Under section 3, sub¬ 
clause (6) of the Act “Mill” means any 
building or place where cotton goods 
are woven, knitted or otherwise manu¬ 
factured by machinery moved other¬ 
wise than by manual labour, and 
includes every part of such building or 
place. It does not appear to have been 
suggested in this case that this godown 
was not part of such building or place. 
The learned Judge has found expressly 
that the complainant had a right of free 
access at all reasonable times during the 
working hours to this particular godown, 
and in the absence of any indication 
in the evidence to the contrary the 
suggestion made before us cannot be 
accepted. It is sufficient for our pur¬ 
poses in revision that both the lower 
Courts have found that he had a right 
of free access at all reasonable times 
to this godown. 

As regards the question whether the 
act found to have been committed by 
the accused amounts to intentional ob¬ 
struction, it seems that it is really a 
question of fact to be determined with 
reference to the circumstances of this 
case. Though several cases have been 
referred to in the course of the argu- 
ifient, I think that it must depend upon 
the facts of this case. We have to de¬ 
termine on the proved facts whether 
tlie conduct of the accused amounts to 
an obstruction within the meaning of 
clause 9 of section 25. As I have already 
stated, the godo^vn "was locked. The 
requisition of the complainant to have 
it opened was not complied with in the 
morning of the 14th, and about 2 o'clock 
when the accused returned, undoubt¬ 
edly the complainant insisted upon the 
opening of the godown. It is not 
suggested in the case that the accused 
had not the necessary control over the 
key^ and that he was not in a posi¬ 
tion to open the godown, if he was 
minded to do so. If under these circum¬ 
stances he refused to open the* godown | 
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n. T® undoubtedly 

caused an obstruction to the free access 

to this godown to ivhich the complain¬ 
ant was entitled. It does not matter 
as to what the object of the complain- 
ant was m asking the accused to open 
the godown. It has been urged with 
some insistence that the real thing that 
ine complainant wanted was the account 
Cooks, and as there is a finding in favour 
the accused on that point, there 
could have been no intention on the 
part of the accused to cause obstruc¬ 
tion. But the obstruction to the free 
access to the godown did arise in fact, 
and to me it appears that that obstruc¬ 
tion existed no less because the purpose 
for which it was wanted was not estab- 
nshed as alleged by the complainant, 
ihe fact appears to have been, as found 
by the learned Sessions Judge, that the 
complainant had a suspicion in liis mind 
that the account books were in the go- 
down, and possibly he wanted to get 
samples of the silk cloth which was 
manufactured in this Mill. It is possible, 
on the other hand, that on account of 
what had transpired between the com¬ 
plainant and the Mill people in the morn¬ 
ing, when the accused and the complainant 
met at about 2 o clock the interview 
between them was not exactly pleasant, 
and on account of mutual distrust and 
suspicion of each other both parties 
possibly behaved in a manner in which 
they might not have otherwise acted. 
But whatever the reason mav be, the 
fact remains that the accused refused to 
open the godown at the time; and it 
seems to me that it is no ans^ver to 
say that later on in the afternoon he 
offered to the complainant to have access 
to that godown. Undoubtedly he did 
make such an offer by liis letter in the 
afternoon on tlie 14th, and to that ex¬ 
tent, I think, he acted correctly. But 
that is not sufficient, in my opinion, to 
condone the obstruction whicli he in 
fact caused at about 2 o clock when he 
refused ac(^ess to the complainant to 
the godown. 

It seems to me, therefore, that the con¬ 
viction under clause 9 of section 25 of 
the Cotton Duties Act is correct. Havin«- 
regard, however, to the findings of the 


learned Sessions Judge as regards the 
account books, and to the fact that the 
complainant really wanted access to the 
account books, and also to the subsequent 

1 of the accused in Avriting 
the letter to which I have referred, it 
seems tome that the sentence is unduly 
severe. Having regard to these 
circumstances, I think that the sentence 
of fine of Rs. 100 Avould be sufficient to 
meet the requirements of the case. I 
■would, therefore, reduce tlie sentence to 
a fine of Rs. 100 and direct the excess, if 
paid, to be refunded. AVe set aside the 
sentence of imprisonment. 

Fawcett, J. — I agree that the convic¬ 
tion of the accused for having inten¬ 
tionally obstructed the complainant in 
uie exercise of his power under the 
Cotton Duties Act should not be inter- 
feied Avith by this Court on revision. 

On the main question the facts found 
by the loAA'er Court seem to me clearly 
to shoAv that there Avas Avilful obstruc¬ 
tion. The complainant had been trying 
to get access to this godoAvii for some 
hours in the morning. He had Avritteii' 
several memos, to that end addressed to 
tlie accused. He did not succeed in 
getting such access, and at the subsequent 
intervieAv betAveen the accused and the 
complainant the accused definitely refus¬ 
ed to open the godoAA'n. To say that that 
does not amount to a AAdlful obstruction 
under clause 9 of section 25 of the Cotton 
Duties Act seems to me absurd. The 
complainant under section 16 had a right ‘ 
of free acce.ss, so that no conditions could 
be attached to it. It Avas not open to 
the accused, for instance, to say “you 
must Avait some hours until I fully 
consider the question,” and it is not 
alleged that the accused Avas not in a 
position, if he Avanled to, to have liad 
the godoAvn at once opened and tlie 
complainant given access to it. The 
question of the particular purpose for 
Avhich the complainant Avanted such ■ 
access, seems to me immaterial in the 
circumstances of this case, so long, at 
any rate, as the olqect Avas in connec¬ 
tion Avith the Inspector s duties under 
the Cotton Duties Act. It may, however 
be remarked that it Avas not an entirely 
new case set up for the first time bv 4 
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the learned Sessions Judge, that he 
wanted such access to see if there Avere 
any goods in this godown, for the letter 
of the Inspector, ExhiV>it 2 B, in fact 
mentioned his suspicion that there Avere 
such goods in the godoAA'n. Whether it 
AA'as to see such goods, or whether it aa'rs 
to see Avhether any accoAints A\’ere 
concealed there, in either case the com¬ 
plainant had a right of access to the 
godoAA’n and undoubtedly the accused, 
after due notice, declined to giA’e him 
such access. It is absurd to say that 
because there AA'as no other OA^ert act, 
such as a threat or a blow, that therefore 
there AA-as no intentional obstruction. I 
may in this connection refer to the case 
of Gully V. Smith (1) AA'here the cpiestion 
arose AAdiether an oAA'ner AA’hose \A'all had 
tumbled down on to a road, and AA*ho, 
after due notice, omitted to remoA^'e it 
AA'as guilty of “wilful obstruction" of the 
higliAA'ay under a certain Statute. It aaus 
held by the Court that he AA'as guilty of 
such obstruction, and Lord Coleridge 
in delivering judgment said, among 
other things;— 

“To my mind it is clear that, though 
obstruction may have begun Avith an act 
for Avhich the appellant Avas not 
responsible, yet if he ought to have re¬ 
moved thatAvhich caused the obstruction, 
and after notice did not do so, that act 
of leaving it becomes Avilful on his part.” 

In that case there Avas also a conten¬ 
tion that there ought to have been some- 
overt acton his part, but that Avas over¬ 
ruled by the Court. So here there AA-as 
obstruction to the complainant’s right 
of free access, namely, the locked door. 
The accused had notice to remove that 
obstruction and to give the complainant 
free access, and he declined to do so, 
ajidj therefore, there was Avilful obstruc¬ 
tion on his part. 

As to the point AA'hether section 16 
would cover free access to this godoAvn, it 
seems to me quite clear from the defini¬ 
tion of the Avord “Mill” in this Act that it 
must do so. That definition contains the 
wide Avord “place” Avhich (supposing the 
godoAvn is not in the particular building 
where the machinery is) isAvide enough to 

(1) (1884) 12 Q. B. D. 121i 53 L. J. M. C. 35; 48 J. 


cover the premises containing accessories 
to the manufacture of cotton goods in 
the]\Iill; and the Explanation to section 6 
of the Act provides that cotton goods 
produced in the Mill cover any goods 
Avhich are issued out of the premises 
of the Mill. Obviously the Legislature 
intends the Mill premises to be coA^ered 
by the AA'ord “mill.” 

"As regards the sentence, I agree Avith 
my learned brother that in the 
circumstances the fine should be reduced 
from Rs. 1,000 to Rs. 100. 

s. D. Conviction confirmed: 

Sentence reduced. 


CALCUTTA HIGH COURT. 

Jury Reference No. 2 of 1924. 

March 20, 1924. 

Present: —Justice Sir EAvart Greaves, Kt., 

and Mr. Justice Duval. 

EMPEROR— Prosecutor 

versus 

GOLA]\I KADER and others— 

Accused. 

Criminal Procedure Code (Act V of 1898), s. 307 
—Judge disagreeing with Jury—Reference to High 
Court—High Coui’t, when will interfere. 

The real test that has to be applied in a 
Reference under section 307 of the Criminal Pro¬ 
cedure Code, when the Judge disagrees with the 
verdict of the Jury, is to see whether the verdict 
is so unreasonable that seven reasonable men 
could not have arrived at that A'erdict. [p. 359, 
col. 2.] 

The High Court will not, therefore, interfere 
in a case unless it can be said that it Avas not 
possible for the Jtiry to have arrived at the 
verdict at which they did arrive, [ibid.] 

Reference by the Sessions Judge, 
Chittagong, under section 307 of the 
Criminal Procedure Code, against an 
unanimous verdict of the Jur>'. 

Mr. Laugjord James^ Babus Dehendra 
Narain Bhattacharjee^ Chant Chandra 
iSen, Debendra Chandra Pal and Krishta 
Kisore Basaky for the Accused. 

Babus Panchanan Ghose and Jyotish 
Ch. Gu/ta, for the Complainant. 

Mr. KhundkaVy Officiating Deputy 
Legal Remembrancer, for the Crown, 
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JUDGMENT. 

Greaves, J. —This is a Reference by 
the Sessions Judge of Chittagong. 
Twenty persons Avere charged Avilli 
offences under section 147 of the Indian 
Penal Code. Four of them 1, 2, 17 and 
18 AA'ere further charged Avith offences 
under section 302 of the Indian Penal 
Code and there was a further charge 
under section 149 read Avith section 302 
against all the 20 persons. The trial 
took place before a Jury between the 
10th and the 19th of December last 
year, and the Juiy by an unanimous 
verdict found the accused not guilty 
on the 19th December, ghdng them, so 
we undei-stand, tlie benefit of the doubt. 
Under the circumstances the Sessions 
Judge AA'ho has disagreed with the 
unanimous verdict of the Jury has 
made this Reference to us under the 
provisions of section 307 of the Code 
of Criminal Procedure. It is necessary, 
therefore, for us to consider the evi¬ 
dence tliat Avas before the Jury and the 
vie\\^ of the Sessions Judge and also 
the AueAA' of the Jury and after haAung 
done so to arriv’^e at our oaa’u conclusion 
upon the case. The facts of the case 
are succinctly set forth both in the 
second paragi'aph of the letter of Re¬ 
ference and also in the charge to the 
July under the heading ‘‘jnosecution 
case.'’ I need -only deal very aliortly 
with tlie facts. The prosecution case 
is that on the 8th of July last year, 
one Bangshi Dey, a tenant of Prasanna 
and tAA^o other persons, labourers of 
Prasanna, Avere transplanting iiaddy in 
a large char lying to the Avest of the 
village Gahira which was in the pos- 
session of Prasanna, and liis brother, 
Hara ’Kumar and Nishi, brothers of 
Prasanna, were watching the traat 3 i>lant- 
ing of the paddy. Tlien it is said that 
a large number of men armed AA'ith 
lathis came from the east and that 
the ffA’^e men, Hara Kumar, Nishi, 
Bangshi and the tA\^o labourers ran 
aAvay towards the AV'est. It is said that 
near the davga of one Har 'Chandra 
Das, AA'ho AvavS also a tenant of Prasanna, 
the five jiersons \Adio AA'ere hying Avere 
intercepted by a party of men Avho Avere 
coming ^fiom the north-west. The Iaa’q 


labourers effected their escape and it 

is said that the other three AA'ere 
surrounded and that Hara Kumar aa-rs 
struck on the head Avith n lathi by two 
of the accused, Azizur Rahmar/ and 
Golam Kader. According to the pro¬ 
secution case Hara Kumar fell down 
as the result of the bloAvs and Bangshi 
tried to protect him by interposing his 
body and receiA^ed a numljer of IjIoavs 
1 he prosecution evidence states that 
despite tliis, various other blows were 
aimed by various members of the 
attacking party upon the prostrate bodv 
of Haia Kumar. Nishi is also said to 
have lieen beaten by the rioters and 
three other persons Avho arrived to see 
Avhat AA-as happening are said to have 
received injuries and another brother 
of Prasanna, Nabin, is said to liave 
been struck by the rioters as tliey 
AA-ere dispersing. Hara Kumar was 
carried home. The occurrence took 
place in the evening and at about 9 
oblock in the night Hara Kumar and 
Ndshi were taken in a savipan and 
information Avas sent to Prasanna Avho 
Avas in Chittagong where he was employ¬ 
ed as a Pleader’s clerk. Prasanna left 
Chittagong on the following morning, that 
is, on the 9th of July. On his Avay he 
met his brothers in the sampan and he 
took them to a ghat near the tkana 
AA'hicli is at a place called AuAA’aia. At 
2 p.m. next day, the 9th July, the first 
infonnation was lodged Ijy l^rasanna. 
All the accused Avere named in that 
information. On Prasanna lodging the 
first infonnation a Sul)-Inspector Avent 
from the ihana to the ghat and in¬ 
spected the injuries of Hara Kumar 
and Nishi. After this was done Hara 
Kumai- and Nishi Avere taken to Chitta¬ 
gong where Hara Kumar died of the 
injuries early in the morning of the 
10th. The postmortem examination of 
Hara Kumar disclosed tAvo AA’ounds on 
the top of his head and a fracture of 
the frontal bone in five segments and 
the ArieAv of the Civil Surgeon was that 

the injuries on the head Avere sufficient 

by themselves to cause death. The 
dispute in respect of Avliich the riot¬ 
ing is said to have taken place arose 

about the possession of this “.c/iar. 
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Piasaiiiia and his brother-^ claimed it 
and Prasanna ]md recentlv obtained a 
decree with regard to certain plots in 
the cJuir in section 115 proceedings to 
Avhich Azizur Rahman, one of the 
aecnsed, ^vas a party. Azizur Rahman 
bad started a title suit in respect of 
two of these plots and a kahuliyat hdid 
been executed by Azizur Rahman and his 
co-sharers in favour of one Umerl Ali 
and ten others of the accused are said 
to have executed kahuliyats in favour 
of Umed Ali in respect of the disputed 
land. The prosecution's suggestion is 
that behind Umed Ali was one Khan 
Saheb Abdul Rahman Dovasha, a well- 
known merchant of Chittagong and 
this person is said to liave instigated 
the attack. The defence story is not 
very clear and apparently the sugges¬ 
tion was that Nishi and Hara Kumar 
and others, when they were going to 
break down a hut which had been 
erected by Umed Ali or Abdul Rahman 
on the southern extremity of the 
char, were driven off and beaten by 
Umed Ali s men. No evidence was 
called on behalf of the defence and 
the defence story can only be gathered 

from the line of cross-examination that 

was followed with regard to some of 
the witnesses. A veiy large hodv of 
witnesses Avere called on behalf of the 
prosecution, many of Avhom purported 
to be eye-witnesses of the occurrence. 
Amongst them are prosecution Avitness 
Nov 2, Bacha Mia, prosecution AA’^itnesses 
Nos. 3, 4, 5, 6 and 7. The other eye- 
AAutnesses are prosecution Avitnesses 
Nos. 9, 10, 11, 13 and 16 and in ad¬ 
dition to these there are other AA'itnesses 
Avbo speak to haAung seen some occur¬ 
rence from a distance. Most, if not all, 
of tKe eye-Avitnesses identified all the 
accused though it is true that prosecu¬ 
tion Avitness No. 8 says in the Sessions 
Court that Azizur Rahman and Golam 
Avere not present on the occasion 
although before the Magistrate he 
stated that Azizur Rahman and Golam 
gave the bloAvs. Prosecution AA'itness 
iNo. 7 also says that Azizur Rahman Avas 
yit't present. As the learned Judge 
poiiAted out to . the; Juryithe majority of 
tfee -Prosecution ..witnesses were either 
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relatives or tenants or labourers of 
Prasaima and his brothers. There are 
one or Iaa'o or possibly more persons Avht) 
may be said t<.> be entirely independent 
luit it is not unnatural that a greater 
number of the prosecution AAutnesses are 
connected Avilh Prasanna in one or other 
of the Avays I haA'e mentioned. There is 
no doubt that reading the evidence as 
it has been read to us there does seem 
an almost overAAKelming case made out 
on the part of the prosecution against 
these accused. AVhat, therefore, AA’e haA’e 
got to. consider is Avhether the Jury 
Avere entirely unreasonable in giving 
the benefit of the doubt, as they did, to 
Ihe accused and AA'hether it Avas impos¬ 
sible for the Jury to arrive at any other 
conclusion reasonable than that the 
guilt of the accused had been brought 
home to them. Various points AA'ere urged 
by the learned Counsel aa'Iio appeared 
on behalf of the accused in support of 
the view that the A^erdict of the Jury 
AA'as not an unreasonable verdict and that 
accordingly Ave should not interfere 

AA'ith it. 

First, he refers to the fact that accord¬ 
ing to the eAudence the assault on Hara 
Kumar Avas made by at least 15 people 
and that yet according to the medical 
eA^idence only tAVo bloAVs Avere found on 
Hara Kumar's head and one slight abra¬ 
sion on another portion of his body. 
Certainly AA*e tliink that this is a fair 
comment because on reading the 
dence AA’e find that many bloAA’S are 
to have been rained upon Hara Kumar by 
some of the accused after he had fallen 
doAA’n as a result of the first tAA’O bloAA S, 
The evidence is that Azizur Rahman 
and Golam struck him first and that after 
that no less than 13 persons struck him 
and yet according to the medical evidence 
as AA'e haA’e already stated there Avere 
only three actual blows, according to the 
Doctor's vieAv, that can be traced on the 
person of Hara Kumar. again so 

far as Nishi is concerned it is stated in 
the evidence that he aa’bs struck by r.o 
less than 11 people. But if you consider 
the eAudeiice of the Doctor, so far as 
Nishi is concerned, you Avill find that he 
says^'that Nishi»‘^had^ra bruise on the 

jeye-lid of the right eye . and a contusioA 
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on the left fore-ann and further injuries, 

all of which were slight except the one 
on the head. 

Then it is further urged that there was 
evidence before the Jury that other 
persons, as I have already indicated, were 
injured in the affray and that yet the 
injuries of none of them were of suffi¬ 
cient gravity to demand examination by 
a Doctor. 

Then it is urged that a certain num¬ 
ber of witnesses, live I tliink it is said, 
went back to some extent in the Sessions 
Court upon the evidence that thev had 
given before the Magistrate and emphasis 
was laid on the fact that prosecution 
witness No. 25, who had given a long and 
a coherent stoiy as to the connection of 
Abdul Rahman Dovasha with the 
attack before the Magistrate, stated 
nothing whatsoever with regard to 
this in his evidence in the Sessions 
Court. 

Then stress is laid on the fact that 
although there were other brothers of 
the two injured men who were at the 
place of the occurrence at the time it 
happened no information was given at 
the thana until nearly 24 hours after the 
occurrence although the thana was only 
10 miles away and could be easily 
reached by a sampan by the river 
Sangu. 

Then some point was made with re¬ 
gard to the exaggerations that are said 
to have appeared in the evidence with 
regard to the fact that the accused were 
armed with daos and kirchis. It is 
said that reference to this appears in the 
first information and that it is not borne 
out by the evidence of the witnesses 
and reference was also made to the 
picturesque figure who is said to have 
appeared with a lathi in one hand and a 
dao on the other. 

Then some point was made with re¬ 
gard to the scene of the occurrence 
which was placed by the prosecution 
on Plot No. 2775 which is said to have 
been a plot which was not claimed by 
any of the accused. 

Further stress is laid on the fact that 
I have already mentioned that the wit¬ 
nesses were tenants or labourers of Pra- 
sanna and that the Judge himself in 
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his letter of reference savs that the 
prosecution witnesses are not fiee from 
th6 chcirge that some of their evidence 
was tutored evidence. 

Ijastl>% stress was laid on the point that 

a considerable number of witnesses were 

named in the first information including 

the names of the two chowkidars, none 

of whom were called at the trial of the 
case. 

It is necessary to see in tlie liglu of 
these suggestions whether we can say 
tliat the verdict of the Jury was so un- 
leasonable that seven reasonable men 
could not have arrived at that verdict 
for It seems to us that that is the real test 
that we have got to apply. We are not 
able to say that it was not possible for the 
Jury to have arrived at the verdict at 
which they have arrived. We have read 
the evidence and considered it in the 
hglit of the criticisms that have been 
directed against it and we are of opinion 
that It is full of exaggerations and that 
It may well be that the Jury taking this 
view may have said to themselves that 
it was not safe to convict the accused 
upon the evidence which was clearly ex¬ 
aggerated, and, therefore, untrustworthy 

This being so, it seems to us that we. 

should not he justified in accepting the 

Reference and interfering with the 

verdict of not guilty at which the 

Jury have arrived. The accused are 
acquitted. 

Duval, Jm —I agree. 

K- s. D. Reference not accepted. 


BOMBAY HIGH COURT. 

Cri.mixal Appeal No. 219 of 1924. 

June 18, 1924. 

Present:~8ir Lallubhai Shah, Kt. 
Acting Chief Justice, and Mr. Justice 

Fawcett. 

RAMDAS VISHNUDAS-Appellaxt 

vei'sus 

EMPEROR— Respo.xdemt 

Criminal Procedure Code (Act V of ISOR) 

1.70 i76A-Applicatinn for sanctiol to^sccute 
made before amendment of Code—Apolicatinn kent 

Vending till after it3 amendment-^Pendency of aopli- 
cation whether rejection of appUcation-Arisdic- 

tion of ^pcrior Court to order 
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-Acf (A' o/ /.Sr.ji, s. }}- Special oath- Canchisive 
.n statement nm,lc~ Statenu-nl can he praceU 
<•! be false, ‘ 

An ai)plu-ation for sanction to i*rosocutc tiled 
under se«*tion lil.j. ('riininal I’rocednn' (’nrle before 

^-^‘niained pend¬ 
ing- m the lo'^\er Court till sometime after the Code 

M-asam^ended. Ihen the District Court, to udiich the 

ower Court was subordinate, acting under sec" 

J^The Code : under section 17(i 

Held, that, as the pendency of the application 

did not mean rejection of the ap- 
phoatiou within the meaning of section 4TBA the 
Distiict Court was competent to order prosecution 

The evidence given under section 11 of the 

statec, but conclusive proof of the matter 
stated as against the ])erson who offers to be 
bound by the special oath. Tlierefore, it can he 
pioved that a statement made on a special oath 

appeal from an order passed 
the District Judge, Sholapur. 

appellant, Ramdas 
\ ishnndas, took a .special oath in a civil 
ease, under the Oaths Act (X of 1873) 

mtl'! be stated on 

oath that theprevions statement, ivhich 
he had made on the special oath, was 
false. Dpon this his brother Manmohan- 
das applied to the Subordinate Judge in 
Jnly 1922 for sanction to ])ro.secnte hint 
foi pcrjnry. This application remained 
pemhng liefore the Subordinate Jud-e 
till March 1924 when the Di.strict Jud^e 
acting under section 476A, Criminal P^cl 
cedure Code, ordered Ramdas Vishnndas’ 
P^^^cution under section 47G of the 

An appeal against this order was nre- 

fo?'th? AppeTaiT’""‘" 

Fielder, for the Crov4^'“’’ 

JUDGME^JT.-Two points have 
been tirgfed m support of this appeal 
^\hlch has beeh ijreferred to this Court 
under seetiOn 476-B. Criminal lh-oce- 

Is""'Im ^ ° ‘bat 

mad^ hv H*®"' 1 °*' ^'‘action was 

maae by tbe brotlier of the nre^- 

sent appellant on July 11, 1922 which 

has not been disposed of, the District 

Court, to -which that Court -would be 



subordinate Avithin the meaning of 
section 195, Criminal Procedure Code, 
u'ould not be competent to make an 
order under section 476-A. It is an 
admitted fact, however, that the appli* 
cation is not rejected by that Court. 
It IS difficult to undersiand how that 
^application has remained pending so 
long. But it being common ground 
before us that that application is pend- 
ing, but not rejected, Ave do not think 
that there could be any objection to 
the superior Court taking such action 
as could J^e taken by the Court under 

Procedure Code.. 
Ihe pendency of the application can- 
not mean rejection of the application 
Avithin the meaning of section 476-A. 

The second point urged is that as 
the first statement AAffiich was made 

n pi'^sent appellant on January' 26, 
1921, on special oatli it cannot be 
shoAvn to be false because of the pro¬ 
vision of section 11 of the Indian 
Oaths Act. That section proAudes that 
the evidence so giA^en shall, as against 
the person who offered to be bound 
by the special onth, be conclusive 
proof of the matter stated. TJie section 
does not proAude that it shall be con- 
clusi\''e proof of the matter stated; but 
it proAudes that as against the person, 
Avho offers to ])e liound by the special 
oath, it Avill be conclusive proof of the 
matter stated. Now the complaint is 
filed In^ the Court, and it is open to 
that Court to shoAv, if it can, that 
that statement Avas falsei and false to 
the knoAvledge of the person making 
It. hether that Court Avill be able 
to establish those propositions must 
depend upon the CA^'idence Avhich aauII 
be available at the trial of the case 
against the appellant. We express no 
opinion AA'hateA'er as to the merits of 
the complaint at this stage. But 
section 11 of the Indian Oaths Act 
does not preA^ent the Court from attempt- 
ing to establish that a particular state¬ 
ment made Ijy the appellant Avas false 
in fact and false to his knoAAdedge. In 
other Avords it is open to the Court 
to establish that by making that state- 

appellant gave false evidence 
Avithin the meaning of section 193- 
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Indian Penal Code. We, therefore, dis¬ 
miss the appeal. 

s. D. A]ypeal disjnissed. 


LAHORE HIGH COURT. 

Criminal Appeal No. 423 of 1924. 

July 12, 1924. 

Presevt: —Mr. Jxistiee Zafar Ali. 

KHAN MIR— Convict—Appellant 

I'ey'siis 

EMPEROR— Respondent. 

Penal Code (Act Xf.V of ]$(!()), s. SOI, (S)- 
Suddeyi fight — Knife stab causing death — 
Dangerous weapon. 

A dispute liaving arisen between the aecu.sed 
and another person about drawing water from a 
tap, they abused each other and the accused drew 
out his knife and stabbed the latter with it. 
The knife pierced the chest and cut tlie heart 
causing death. The knife had a blade of three or 
four inches, and the Counsel for the accused con¬ 
tended that it was not a dangerous weapon : 

Held, (1) tliat a knife which actually caused 
the fatal injury was undoubtedly a dangerous 
weapon ; [p. 3Gi, col. 2.] 

(2) that the accused did not intend to cause 
death or to cause such injury as was likely to 
cause death ; [ibid.] 

(3) that, however, he must have known that he 
was likely to cause death and was, therefore, 
guilty of an offence under section 30-1, Part II of 
the Penal Code. [p. 362, col. 1.] 

Ghulam Muhay-ud-din v. Emperor, 6,3 Ind. Cas. 
450; 22 Cr. I... .1. 658; 3 L. L. J. 581; (1022) A. I. K. 
(L.) 26, distinguished. 

Appeal from an order of the Sessions 
Judge, Rawalpindi, dated the 25th April 
1924. 

Mr. Sagav Chand, for Mr. Philip 
Moi’ton, for the Appellant. 

Eala Amar Nath Chona, for the Govern¬ 
ment Advocate, for the Respondent. 

JUIKSrMENT. —Khan Mir, appellant, 
has been convicted of culpable homicide 
not amounting to murder and sentenc¬ 
ed to rigorous imprisonment for ten 
years under section 304, Part I, Indian 
Penal Code. His Counsel does not 
contest the findings of fact arrived at 
by the learned Sessions Judge but 
contends that on those findings he 
should have been convicted under sec¬ 
tion 326, Indian Penal Code, and 


awarded a lesser sentence. The facts 
found may be stated as beloAv. 

A dispute arose between tlie accused 
and the deceased about drawing wafer 
from a tap Avith tlie result tliat they 
abused each other and then the accused 
drew his knife and stabbed the deceased 
Avith it. The knife pierced the chest 
Avail and cut the lieart. Death Avas due 
to the AA-ound in the heart. The knife 
Avas not produced but tAvo of the eye¬ 
witnesses slated that its blade AA-as three 
or four inches long. 

The accused admitted that he stabbed 
the deceased but pleaded that he did 
so in self-defence. But the plea of 
stabl)ing in self-defence is not pressed 
noAv in this Court. 

The learned Sessions Judge found that 
the bloAv Avas struck in a sudden fight 
Avithout premeditation and that there 
Avas no reason for thinking that the 
accused deliberately aimed the 1)1oav 
on the left side, i. e. in the region of the 
heart. The learned Counsel for the 
appellant contends that the jiresent case 
is on all fours AA'ith that reported in 
GhuUnn Muhcuj-tid-difi v. Evipcror (1) 
and by reference thereto he argues that 
the knife Avhose blade AA’as not more 
than four inches in length could not 
be said to be a dangerous AA'eapon and 
that as the Sessions Judge found that 
the blow AA'as not deliberately aimed at 
the region of the heart the accused 
could not be convicted of culpable 
homicide but of the ofl'ence punishable 
under section 326, Indian Penal Code. 

I am of opinion that this contention 
is quite untenable. Each case is to 
be decided on its oAvn facts. A knife 
Avhich actuall3^ caused the fatal injurA” 
Avas undoubtedly a dangerous AA^eapoii, 
and as the accused struck in the chest 
it folloAA's that he kneAv that the injury 
Avas likely to prove fatal even if the 
knife did not pierce the heart, because 
if it had penetrated any other part of 
the chest it AA’ould have naturallv’^ cut 
the lung and a Avound in the lung also 
AA'ould have prohabl.v ended in death. 
But it cannot be said that he intended 
to cause death or to cause such injuiy 

(1) 63 Ind. Cas. -150; 22 Cr. L. J. 658; 3 L. L. J. 
581; (1922) A. I. R. (L.) 26. 
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as \vas likely to cause deaili. All iliat 
can he saicl against liini is tlial he 
gave a stab in the chest knowing that 
he was likely hy that act to cause death, 
ois offence would therefore fall undei’ the 
second part of section 304, Indian Penal 
Lode and I alter the conviction accordin$r- 

Ij and reduce the sentence to rigorous 
imprisonment forseven years, because the 
accused and the deceased were both quite 
youths aged 20 each, and the injurv was 
caused in a sudden scuffle. 

K. s. D. & N'. H. Sentence reduced 


ri 924 


n r f privy has been ereeteJ without the 

ei^ T-n In such a case 

eif i., no obligation under the said bve-iaw on 

1 letion "7 A" the fact of the com- 

pletion uf the privy to the Chairman. Manafrinsr 

Committee; nor is he under anv obligation ^nof 

to oommenc^e to make use of tJie privy before 

rhe''rhifrm^® order to that effect from 

^ as it stands, relates 

has which an application 

Has been made under bye-law No. 7. and for 

granted under bye- 
^ ^'iiiohhas been con- 

“c;r2;T3g::thtf Municipality. 


BOMBAY HIGH COURT. 

Criminal Application for Revision 

No. 106 OF 1924. 

June 12, 1924. 

P?’e5€nt.—Sir Lallubhai Shah. Kt., 
Acting Chief Justice, and 
Mr. Justice Fawcett. 

EZEKIEL MOSES PENKAR— 

Petitioner 

versus 

EMPEROR— Respondent. 

Municipal Commitfee oi Ptn~Byt4aws for 

p?ivic5 Bye-law \o. O ^Privy erectedwlthouiptr- 
mission~\on-compliancc with Bye-laws 

the Bye-law No. 9 of the bye-laws for Privies ♦ 
made by the Pen Municipal Committee, does not 


*The relevant bye-laws are as follows 
i.aK*'! owner of a house used for human 

wMch P«Wic prVvy to 

inch the residents can resort within 150 yards 

hereof, provide the same with a privv or priviel 
ruw’G requiVemenL. 

new urk-vor^- who shall construct a 

in simh ®''“‘l construct the same 

writZe b^rhl v ""'-V /'“'I be approved in 

a Committee and in such 

a wa> that every cess-pool aud night-soil re 

?e?, of af leai five 

twenty “eet^fro^ ™ uv' h“b^a‘ion, 

thirty‘s feet* from kitchen and 

ta;?f ‘Ih^y^lS'" i4“X Munich 

likely to resnP' from-,K^ is 


Rule (. Every person desiring to erect a privv 
or desiring to rejiair or rebuild an old privy 
shall apply in writing to the Chairman of the 
aVianagmg Committee for the necessary permis¬ 
sion. The application shall be accompanied bv a 
plan showing the dimensions of the i)rivv and'the 
site on which it is to be erected. 

Rule 8. On receipt of the application the 
Managing Committee shall give permission in 
^^Tltlng for the erection of the privy subject to 
the conditions specified in byo-laws ;> and G. 
ihese conditions shall be noted in the ^tTitten 
permission and the person receiving the per¬ 
mission shall be bound to prepare the privy in 
terms of the ^v^itten permission. 

Rule 9. After completion of the privv the 
owner shall communicate this fact to the Chair¬ 
man, Managing Committee, and no person shall 
commence to make use of the privy unless he 
omains a written order to that effect from the 
Clminnan, Managing Committee. 

Rule 10. Before issuing an order the Chairman 
shall satisfy liimself that the privy has been 
completed in lei*ms of the written permission 

f^y6“lQw 8. In order to satisfy him¬ 
self the Chairman may himself go or depute any 
member of the Managing or Sanitary Committee 

or Secretary to the place M'here the privv is con¬ 
structed. * 

Rule 11. If the Chairman finds that the privy 

has not been prepared in terms of the written 

permission, he shall refuse to issue the necessary 

order to commence the privy unless the owner 

complies with the teims of the ^^Titten permission. 

An appeal shall lie to the President from the 

order of the Chairman refusing permission to use 
the privy. 

Rule 12. Every owner of a pre-existing privy 
shall, so required by a special notice issued 
by the Municipality in this behalf within six 
months or within such further reasonable lime 
as may be tixed in such notice, comply to the 
best of his ability with all reasonable directions 
given in detail in such notice as regards alter¬ 
ations required to be made in such privy towards 
bringing it into conformity with the requirements 
of these bye-laws. 

Rule 13. Every person committing any breach 
of bye-laws^ 1 and 2, 7, 9 and 12 shall for such 
offence be liable on couvictiop. to a fine not ex¬ 
ceeding Re, 25, 



Vt)L 82] 


imAN CASES. 


EZEKIEL MOSES PESKARr. EMPERUK. 



f^riniinal applioatii)n from ronviclion 
and sentence reconUal l.v the First 
Class Magistrate, Kolaba. 

Mr. P. B. Shingiie^ for tlie Petitioner. 

Mr. jS. S. Patka7\ Government Pleader, 
for the Crown. 

JUDGMENT. —The few facts material 

for the purpose of the present applicat ion 
are these. The applicant applied for j>er- 
mission to build a house and a privy. It 
appears that there was an old privv’’ on 
the spot. The IMunicipality, how ever, 
granted permission to build tlie house, 
but refused permission to erect a privy. 
Sometime thereafter, however, the ai^pli- 
cant put up the privy in question on the 
site of the old privy. It has been found 
now that this was substantially a recon¬ 
struction of the privy. The api>iicant was 
prosecuted by the Municipality, among 
other things, for having committed a 
breach of Bye-law No. 9 of the Bve-laws 
for Privies framed by the Pen I\Iu*nicipa- 
lity and sanctioned by the Commissioner, 
Southern Division. 

As regards the other charges the 
learned Magistrate acquitted the accused. 
As to the charge relating to thecontraven- 
ing of rule 9 he has been found guilty 
and sentenced to a fine of Rs. 10. 

The accused has now applied to this 
Court for a revision of the order relating 
to his conviction under bye-law No. 9. 
The bye law is in these terms :— 

“After the completion of the privy the 
owner shall communicate this fact to tlie 
Chairman, Managing Committee, and no 
person shall commence to make use of 
the privy unless he obtains a written 
order to that effect from the Chairman, 
Managing Committee.’’ 

It appears from rule 7 that every 
person desiring to erect a privy or 
desiring to repairer rebuild an old privy 
shall apply in writing to the Chairman 
of iVlanaging Committee for the neces¬ 
sary permission. 

Rule 8 provides that on receipt of the 
appliccition the Managing Committee 
shall give permission in writing for the 
erection of tlie privy subject to the 
conditions specified in bve-laws Nos. 5 
and G, 

It may be mentioned that though the 
^PPJic&nt made an application to rebuild 


an okl pnvy, lhaf application «as re-fiis^ 
eil. Tlio reason of the refusal was stated 
in general terms to ),e (hat aeeordino- to 
the rules of tl.e Mutiieipalilv the oer- 
misRion could not be granted Kule 8 
hott ever, provides that on receipt of the 
applKatton the JNIanaging Committee 
shall give permission in writin-for tl,e 

erection of the privy subject to the 
condUions .specified in bye-laws Nos. 5 
and C. At the time the permission was 
refused it was not stated that according 
to the provisions of rule G, now relied 
upon, the permission conid not be grant¬ 
ed as there was not a distance of af least 
live feet between the building and the 
proposed pnvy. It is also found by the 
learne.l .Magistrate that the Mimicinalitv 
acted contrary to the ]irovisions of rule 8 
in refusing permission 

The piyy must be taken to liave been 
built without the permission of the 
Municipah y, and the question is whether 
rule 9 applies to a privy so constructed 
Me are not concerned now with 
the question as to whether the -Alunicipal- 
ity could have milled down the privy 

which iras built without the permission 
of the Municipality. 

It is clear, however, that .so far as rule 9 
IS concerned, when it is read with 
reference to the conte.xt, t],at is, in the 
light of rules , and 8 precedint^ rule Q 
and of rule 10 which follows rule 9 it 
seems clear that the communication that 
IS required by rule 9 to be made after 
the completion of the jirivv relates tn n 
privy with reference to which permission 
has been granted under rule 8, and not 
to a privy which has been constructed 
wi bout the permission of the Munici 
pahty It may be that the rule as framed 
is defective, and the intention of the 
framers of the rule was not to e.xcliirl^ 
from the scope of rule 9 a privy such as 
we have in this case. But we^ have m 
construe the rule as it is framed atid if 
the original intention has not ' 
sufficiently carried out, it is perfLtlv 
open to the .Municipality to amend the 
bye-law. But the bye-law as it stlSs 
appears to relate to the privy in respect 
of which an application Jias been 
under rule 7 and for which permiTsffii 
has been granted under rule 
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Rule 10 makes it clear that before 
issuing an order the Chairman is 
to satisfy himself that the privy has 
been completed in terms of the Avritten 
permission given under bye-hnv 8. The 
Chairman Avould have no in([uiiy to 
make under rule 10. if there Avas no 
permission granted by the Municipality 
Avith reference to the priA'y. 

On a consideration of the Avording of 
the particular rule, as also of the ofher 
connected rules, vre are of opinion that 
rule 9 does not apply to the facts of this 
case, and that there was no breach on the 
part of the applicant in not complying 
Avith the laile. There Avas no obligation on 
the applicant to communicate the fact of 
the completion of the privy to the Chair¬ 
man, nor was he under any obligation 
not to commence to make use of the 
privy before obtaining the written order 
to that effect from the Chairman of the 
Managing Committee. 

We make the Rule absolute, set aside 
the conAuction and sentence and direct 
tlie fine, if paid, to be refunded. 

!>• Rvle made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 198 of 1924. 

June 6, 1924. 

Preseytt : —Mr. Justice Boa’s. 

CHIDDA SINGH —Appellant 

7*SU S 

EMPEROR— REvSpondent. 

Criminal Procedure Code (Act T of 1898), ss. 236, 
237, 238~-Charge, alteration of—Penal Code (Act 
\IjV of 1860), ss. S!t, 325 —Conviction under s. 325 
set ^ide — Re-trial for offence under ss. 3!f, 325 
Where an accused person has been tried for 
and convicted of an offence under section 325, 
Penal Code, on the charge that he himself 
struck, blows to another person which resulted 
in the latter’s death, but the witnesses against 
him are disbelieved by the Court of Appeal and, 
therefore, his (conviction cannot be upheld on 
that charge, the Court cannot alter the charge 
and maintain his conviction by reading sec¬ 
tion 34, Penal Code, with section 325, on 
the groimd that some member of the party of 
the accused, though not the accused himself, had 
struck bloAvs to the deceased in pursuance of 

the common intention of the party, even if there 


is evidence to tliis effect on the record, nor can 
the case be sent back for re-trial, under sec¬ 
tion .‘>25 read with section 34, as such a course 
would mean inviting the Court below to l>elieve 
on tlic amended cliarge the A'cry witnesses who 
an* ludd by the Appellate Court to have committed 
delil)crate perjury against the accused in stating 
tliat he had struck blows to the deceased, [p. 3(15, 
('^)ls. 1 & 2.] 

Criminal appeal fi’oin an order of the 
Additional Sessions Judge, Meerut,- 
dated the 1st March 1924. 

Mr. C. Vaish, ftu* the Appellant. 

The Government Pleader, for the 
Crown. 

JUDGMENT-. —In this case tAA'omen 
Randhira and Sital have been already in ’ 
a prior case conAOcted and sentenced to 
three years’ rigrous imprisonment each 
under section 325 of the Indian Penal 
Code. The present appellant Chidda 
Singh AA'as absconding. Six AAUtnesses 
noAV in the Sessions Court -state that the 
present appellant AA-as one of the three 
men, the other two being Randhira and 
Sital Avho struck Ram Sarupunderamango 
tree to Avhich he had retreated at the 
instance of his -son from the threshing 
floor Avhere the fight began. Five of 
these six AA'itnesses never named Chidda 
Singh as sticking Ram Sarup under the ■ 
mango tree in their statements AA'hich 
AA'ere i*ecorded tinder section 164 of the 
Criminal Procedure Code nor in their 
statements at the first trial of the other 
tAA-^o accused. Begraj mentioned him at 
the first trial but did not mention himin 
hisvstatementundersection 164, Exhibit P, 
Criminal Procedure Code. The learned 
Sessions Judge has not relied on these 
fiA^e Avitnesses but has considered himself 
justified in relying on Begraj supported 
by the fact that Chidda Singh absconded 
and as he says that Chidda Singh AvavS 
named in the first report. The fact of 
his absconding can be of very little 
value. As to the first report it is a pure¬ 
ly general statement that such and such 
people beat such and such people and it 
is made by one Sagar Mai Avho says 
nothing himself and AA'as merely giving a 
general description of Avhat he had heard 
from others and even that general des¬ 
cription does not attribute to Chidda 
Singh the particular beating of Ram 
Sarup, still less the particular beating 
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which took place under the mango tree at 
which place it is certain the grievous 
hurt must have been caused which is the 
subject of the charge. Under these cir¬ 
cumstances after hearing both sides at 
length I am quite certain that I find my¬ 
self unable to uphold the conviction of 
Chidda Singh on the belief that he him¬ 
self struck Ram Sarup the blow (there 
was only one blow on the head) which 
eventually proved fatal under the mango 
tree. It then becomes necessary to con¬ 
sider the charge. Chidda Singh the appel¬ 
lant was specifically charged that he 
“ caused such bodily injury to Ram Sarup 
which resulted in the man’s death and 
thereby committed an offence punishable 
under section 325, Indian Penal 
Code." Finding that I cannot up¬ 
hold the conviction on the ground that 
Chidda Singh himself caused the injury 
the question is whether at this stage I 
can alter the charge. 

It is urged on behalf of the Crown that 
there was common intention on the part 
of the several accused to beat the several 
members of the other party and that, 
therefore, a conviction could properly 
be arrived at with the aid of section 34 
of the Indian Penal Code. This course 
appears to involve the following difficul¬ 
ties:— 

Firstly, I cannot alter a charge except 
under the authority given by some sec¬ 
tion of the Criminal Procedure Code. 
The sections Avhich would have to he 
considered are 236, 237 and 238. It is not 
urged, and cannot be urged, that sections 

236 ahd 238 are applicable to a case 
of this description, and as regards section 

237 the provision in that is prefaced by 
the words “ in the case mentioned in 
section 236It is clear to me, 
therefore, that there is no section which 
will justify me in altering the charge 
and proceeding now to a conviction on 
that charge. It would really mean 
convicting the accused by bringing in 
two new facts which he was never asked 
in any way at all to meet in the lower 
Court. Those two new facts being 

(1) not that he himself but somebody 
else of his companions struck the 
liccused; 


(2) that blow was struck in pursu¬ 
ance of a common intention. 

I might be inclined to hold that the 
evidence on the record certainly inrlicates 
that those two points might l:>e held to 
be established ; but that would notjustifv 
me in altering the charge and jiroceed- 
ing here to a conviction without giving 
the accused a definite opportunity {)f 
meeting them. The last question 'then 
is; ought I to set aside the conviction and 
send the case hack for a re-trial on an 

amended charge of section 325, Indian 

Penal Code, in reference to the blow 
inflicted by Sital and Randhii'a read with 
section 34. It appears to me that I ought 
not to do this. In the first place the 
accused has stood his trial once. That is 
however, not a conclusive reason for not 
sending the case back. The conclusive 
reason is that I am acquitting him here 
on the charge of section 325, Indian 
Penal Code, based on the allegation that 
he inflicted the blow himself and am 
acquitting him on that charge not on any 
technical ground but because I hold that 
the witnesses in now attributing to him 
a personal part have clearly interpolated 
his name. To send the case back would 
mean inviting the Court below to lieiieve 
on the amended charge the very wit¬ 
nesses whom I liave held here to have in 
effect committed deliberate perjury. This 
would be very undesirable. 

For the above reasons I allow the appeal 
of Chidda Singh, set aside his conviction 
and sentence, and direct that he be forth¬ 
with released. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Cruiinal Application’ for Revision' 

No. 80 OF 1924. 

July 8, 1924. 

Present: —Sir Lallubhai Shah, Kt. 
Acting Chief Justice, and ’ 
Mr. Justice Fawcett 

GURUNATH NARAYAN BETGERI— 

Applicant 

vei^sus 

EMPEROR— Respondent. 

Criminal Procedure Code {Act V of ishs), 88 S9 
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d6lA—Application for rcatoration <,f attached 
property two years after attachment—Inherent 
jurisdiction of High Court—Proper remedy — 
Application to Govti nment. 

If an api^lioation for the restoration of property 
attached under section 88. (h'iniinal Procedure 
Code, is not made within two years, as prescribed 
by ssetion 8‘J of the Code, the Higli Court lias no 
jurisdiction, under section 5G1A of tlie Code, to 
order the restoration of property, as such an 
order, if made, would contUct with section 89. The 
proper remedy is an apidication to Government. 

Criiiunal application against an order 
passed by the Sub-Divisional Magistrate, 
First Class at Dliarwar, confirmed on 
appeal by the Sessions Judge, Dharwar. 

Mr. H. B. Guviaste, for the Applicant. 

Mr. 5. S. Patkai', Government Pleader, 
for the Crown. 


within two years from the date of the 
attachment, the Court has no jiu’isdiction 
to make the order which the appli¬ 
cant wants for the restoration of the pro- 
1)6 rty. 

It is clear that his proper remedy is to 
apply to Government at whose disposal 
))roperty is at present according to law. 
If the Government are satisfied that the 
allegations by the petitioner are correct 
and that the justice of the case requires 
that the property should be restored to 
him, the Government may allow a resto¬ 
ration of the property to the applicant;, 
but we cannot help him, nor can we 
make any recommendation to the Govern¬ 
ment as to the merits of his application. 
We discharge the Rule. 


JUDGMENT.— The petitioner be¬ 
fore us made an application to the Magis¬ 
trate for the restoration of certain pro¬ 
perty which was attached under section 88, 
Criminal Procedure Code. The facts 
relating to this attachment have been 
stated in the petition, and the case of 
the petitioner v'as that as he was absent 
from the village, he did not know any¬ 
thing about the attachment until he 
came back to the village about the time 
he made the application in 1923. Under 
section 89, Criminal Procedure Code, it 
is clear that the application for the res¬ 
toration of property has to be made 
within two years from the date of the 
attachment. ' In the present case the 
attachment was so far back as 1918 and 
the present application was made in 
1923. The learned Magistrate rejected 
the application haying regard to the 
provisions of section 89, Criminal Proce¬ 
dure Code. In appeal the learned Ses¬ 
sions Judge upheld that order. 

In support of the application to this 
Court it is urged that we should exercise 
our inherent powers to secure the ends 
of justice under section 561 A, Criminal 
Procedure Code. We do not think that 
we could make any order which would 
conflict with the provisions of section 89, 
Criminal Procedure Code, in the exercise 
of our inherent powers to which a re¬ 
ference has been made. The order made 
by the Magistrate appears to be correct. 
^8 the application has not been made 


s. D. Rule discharged. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 255 of 1924. 

June 5, 1924. 

Present: —Mr. Justice Boys. 

KHALBAL— Accused 

'V^T^SXIS 

MUHAMMAD YUSUF—Complainant. 

Workmans Breach of Contract Act (XIII of 
1S59), s. 2- -Failure to perform contraet-^Com~ 
plaint, when must be made—Second Class Magistrate, 
jurisdiction of—Period of grace, whether should be 
allowed — Court, discretion of. 

A complaint with regard to a workman s 
default must be brought within three months or 
the neglect to perform the contract, [p. .‘IGT, col. I.) 

An Honorary Magistrate of the Second Class has 
jurisdiction to trj'a case under the Workmans 
Breach of Contract Act. [ihid.] 

Some period of grace should be allowed to the 
accused for making the repayment before sending 
him to Jail. 

It is within the discretion of the Magistrate 
to fix the length of the period, [p. .‘167, col 2.] 

Criminal Reference made by the Dis¬ 
trict Magistrate, Hamirpur. 

JUDGMENT.— This is a Reference 
by the District Magistrate of Hamirpur 
recommending this Court to set aside 
the conviction and sentence of three 
months' rigorous imprisonment passe<l 

against Khalbal imder section 2 of 
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Act XIII of 1859. He recommends this 
on two grounds :— 

(1) That the complaint was not brought 
within three months of the neglect to 
perform the contract as required by the 
Amending Act XII of 1920, and 

(2) That the Trying Magistrate being 
a Magistrate of the Second Class onlv 
had no jurisdiction to try the case 

As regards the first point the date of 
agreement was the 2iid of June 1922 
and the money paid Rs. 114 was paid 
on the 7th of June 1922. Work to the 
value of Rs. 40 was done in June and 
July 1922 and it should have been 
completed within one year of the date 
of agreement, i. c. before June 7th, 1923, 
as appears from the statement of the 
complainant. The accused neglected to 
do any further work after July 1922. 
In reference to this the Trying Magis¬ 
trate explains that he overlooked the 
Amending Act XII of 1920, because he 
is not supplied with copies of such Acts 
and when he sent for Act XII of 1859 
from the library of the District Magis¬ 
trate he was not supplied with a copy 
of the Amending Act, XII of 1920. It 
is very reasonable explanation on his 
part and I consider that he was in no 
way to blame for the oversight. At the 
same time the defect is one which goes 
to the root of his order and on that 
ground alone the order must be set 
aside. 

As to the second point the learned 
Honorary Magistrate respectfully points 
out that the District Magistrate is in 
error in holding that lie had no jurisdic¬ 
tion to try the case. He refers to the 
end of Schedule HI of the Code of 
Criminal Procedure by the last entry 
and the penultimate entry in which an 
offence punishable under a law other 
than the Penal Code with imprison¬ 
ment for less than one year is triable 
by any Magistrate and less than three 
years by any Magistrate of the-Second 
Class or by a more Senior Magistrate, 
etc. The leaiiied Honorary Magistrate 
does not, therefore, appear on this ground 
to have committed an 3 ' error in trying 
the accused. A third point that I notice 
myself is that the learned Honorary 
Magistrate having convicted the accused 


has ordered him to pay or in default to 
go to Jail for three months. It seems to 

under section 2 of Act XIII 
of 1859 as amended by Act 1920 the 
Magistrate should have ordered liim to 
re-paj' “ within such period" as lie, the 
Magistrate, thought lit. It is clear that 
some period of grace, which period is 
in the discretion of the Magistrate, was 
mtemled to be allowed to the accused, 
lor this oversight the learned Honorary 
Magistrate is again not to be blamed as 
the provision occurs in Act XII of 1920 
ot which he had no copy. For the 
reason that the complaint was not made 
within three months of the accused’s 
default I set aside tlie order The 
accused having been released on his own 
bond under the orders of the District 

Magistrate need not surrender and his 
bond is discharged. 

Sentence reduced. 


PATNA HIGH COURT 

Criminal Revisions Nos. 423 and 44 ^ 

OF 1923. 

August 15, 1923. 

P7'esent:—Mr. Justice Foster 

RAM BAHAL SINGH and others__ 

2nd Party—Petitioners 

VCJ'SUS 

KANG BAHADUR SINGH— 1st Party 

—Opposite Party. 

Criminal Procedure Code /'Act V ni .. nc 

m-Court. dull, of-ColUcUon nfeilTcLenJ'/' 
possession Attachment of property “ ' 

Under section ll.i. Criminal Procedure 
n Mas.strate slionld bo e.Mrenudv re ucUant n, 
attaoh the property .n disi>nte and it 1 ^) 1 ^ dn v 
to collect information about possession i ^ 

false or true and (o sift it heforTiSnJ 
s-dtion IIG, Criminal IVocedure Code asannra”^ 
under this section is almo.st the no 

of confiscation, [p. :m, cols. 1*2] 

Application a-ainst an order passed bv 
the iSub-Divisional Officer, Dinannr ^ 

Mr. G. C. Pal, for the Petitioners’ 

Messrs^ P. E. Lai and Rai Tribkuvau 
Nath Sahay, for tlie Opposite Party 

JUDGMENT.-These are petitions 
preferred botli by the first and the second 
parties m a proceeding under section H3 
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of tlie Criminal Procedure Code which 
has been decided by the learned Sub- 
Dtvisional Officer of Dinapore. The pro¬ 
perty in dispute is 6'43 acres. It is the 
lirst party's case that they j)urcliased 
quite recently from one Saudagar whose 
name was entered in the Record of Rights 
as the raiyat in respect of tliis area. 
The second party claim to have purchas¬ 
ed from Mr. Jugeshwar Prasad, a Pleader 
of the Patna District Court. Both parties 
are co-sharers in the village. But it is 
the case of the second party tliat the land 
is zcrait belonging to his vendor's takhta, 
and it is the case of the first party that 
the land was the raiyati land of Sauda¬ 
gar, his vendor. There has been some 
litigation, and some years ago Mr. 
Jugeswar Prasad brought a suit against 
Saudagar Singh claiming a declaration 
that the entry in the Record of Riglits 
was incorrect. In tliat suit Saudagar 
Singh tiled a petition admitting that he 
had nothing to do with the land. (4f 
recent years the predecessor of the first 
party has as co-sharer been obtaining 
decrees against Saudagar for rent and, as 
1 said before, had purchased the holding 
from Saudagar last year. Now the Magis¬ 
trate calls this a most complicated case 
and after reviewing some of the arguments 
of the parties as to possibility of their 
claim he states that 

“in view of the conflicting document¬ 
ary evidence and the extreme paucity of 
oral evidence as to possession (all the 
witnesses on both sides admitting that 
they know no details of possession worthy 
of note) it is quite impossible to come to 
any decision as to who is in iK)ssession 
of the disputed land.” 

Thereupon the Magistrate passed an 
order in accordance with section 146 of 
the Criminal Procedure Code. 

Now, I am not satisfied that this order 
is one that has faithfully followed the 
spirit of the law. In my opinion it should 
be held as a very important principle in 
cases under section 145, Criminal Proce¬ 
dure Code, that a Magistrate should be 
extremely reluctant to attach the pro¬ 
perty in dispute. It is quite intelligible 
that he might be in a position to say with 
confidence that he was unable to satisfy 

himself as to the possession of the 


parties in cases where the land is junglfe 
or waste. But where, as here, there is 
land admittedly subject year by year 
and season bv season to cultivation, is 
appears tome that the Magistrate is only 
admitting his own weakness when he 
states that he cannot come to a decision. 
He has before him two parties quite 
ready with information. The informa¬ 
tion may be true or false, but it is his 
duty to collect information and sift it. 
After, all, the order under section 146 ia 
almost the same as an act of confiscation 
and, therefore, the Magistrate should 
naturally be reluctant to make use of that 
section. Much of what I have said as 
regards the duty of a Magistrate to 
collect and sift the evidence before pi’o-^ 
ceeding to attachment under section 146 
is inspired by what I have seen on the 
record of this particular case. I am not 
satisfied that the Magistrate is accurate 
when he states that the witnesses on both 
sides have admitted that they know no 
details of possession worthy of note. Had 
such an occurrence taken place this case 
would be indeed an unusal one, but I 
consider this sweeping statement to be a 
misdescription of the oral evidence. It 
has been pointed out to me that the oral 
evidence does contain specific statements 
as to possession, and in the ai'guments 
of the parties it has been emphasized 
that the treatment accorded to their orat 
evidence is not in conformity with thq 
provisions of section 145 (4) of the Code. 
The Magistrate has not considered the 
effect of the evidence and he has not taken 
such further evjdence, if any, as is neces-* 
sary. It is clear here that before pro? 
ceeding to seize the property he could 
have and should have offered to take 
further evidence, if further evidence waa 
necessary for a decision. I, therefore, set 
aside the order passed under section 146 
of the Criminal Procedure Code in this 
case. The case will proceed to further- 
healing. 

H. B, Case remanded^. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 148 

OF 1922. 

November 27, 1923. 

Pre^nt: Justice Sir Asutosh Mookerjee 
IvT., and Mr. Justice Suhrawardy. 
ABDUL GAFUR AND OTHERS — 

Defendants—Appellants 

versus 

' MIAH—Plaintiff—Respondent. 

(-‘let V of WOS), 0. 7. r. 10 
Addition of parties to suit, when permissible— 
Court, discretion of-Suit for rent Question of 
whether cufi be determiued—Transact ion in 
support of title — Defendant, ivheiher can im¬ 
peach by way of defence—Separate suit, whether 
necessaj'y. 

The provisions of O. T. r. 1012\ Civil Pro¬ 
cedure Code, confer a discretion on the Court 
to add parties to a suit. This discretion must be 
exercised in view of the special circumstances of 
the particular litigation, subject, however, to the 
general rule that parties cannot be added so as to 
•alter the nature of tJie suit. [p. 371, col. l\j 

Oh Ling Tee v. Awkinifee, 10 W. R. 86 and Hingu 
Lai V. Baldeo Ram, 24 A. 553; A. W. N. (1U02; 170, 
referred to. 

A person may be added as a party to a suit 
only in two cases, first, when ho ougjit to have 
been joined and has not been so joined, or, 
secondly, when without his presence the question 
in the suit cannot be completely decided, [ibid.] 

McCheane v. Gyles, (1902) 1 Ch. 911; 71 L. J. Ch. 
446; 86 L. T. 217; 50 W. R. 387 and Moser v. Marsden, 
(1892) 1 Ch. 487; 61 L. J. Ch. 319; 66 L. T. 5r0; 10 
W. R. 520, referred to. 

It cannot be affirmed as a broad proposition 
of law that a question of title may not bs 
incidentally investigated in a suit for arrears of 
J'ent. [p. 370, cols. 1 & 2.j 

Where a tenant-defendant disputes the extent 

imanded, it is incur 
4iiine the point before I 

allowed. But, sul>ject to mis reservation parties 
should not be added in a suit for rent so as to alter 
Its nature and scope and to transform it into a suit 
for determination of a complicated question of 
•title to land. [p. 370, col. 2.] 

Rahhnannessa Bibi v. Mahadeo Das Mai, 12 Ind. 
Cas. 846; 12 C. L. J. 428, followed. 

It is an elementary proposition that if the 
plaintiff relies upon a transaction in .support of 
his title, the defendant is entitled to impeach it.s 
validity by way of defence to the claim and is 
not bound to have recourse a separate .suit 
for that purpose, [p. 371, col. l.J 

_ Appeal against a decree of the Offi¬ 
ciating Subordinate Judge, Second 
Court, Chittagong, dated the 7th of June, 
1921, modifying that of the Officiating 

Si 
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Munsif Additional Court at that place, 
dated the 23rd of February, 1920 

Babu Narendra Kitmar Das, for the Ap¬ 
pellants. ^ 

Chakrabavti and 

C/iaRrfra^eUa;- Sen, for the Respondent. 

an appeal bv 

the added defendants in a suit forarrears 
of rent. 

the 16th April, 1919, against the tenant- 
cletendant for recovery of rent for the 
period between the 18th October, 1916, and 
the 13t]i April, 1919. His allegation Avas 

that the tenant held under him an area 
ot one ka/u seven gandas of land at an 
annual rent of Rs. 43-11-6. The defend¬ 
ant tiled his Avntten statement on the 
l/th July, 1919, and urged, amongst 
other pleas, that the plaintiff alone was 
not competent to maintain the suit as lie 
was in effect a fractional landlord. The 
Court thereupon adjourned the case till 

1919. On that date, the 
plaintiff applied for time to add certain 
persons as defendants. The adjourn¬ 
ment was granted, and on the 28th 
October, 1919, at the instance of the 
plaintiff, the present appellants were 
added as defendants. The plaint, how- 
e\ei,Avasnot amended as contemplated 

oi Uvil Procedure, and as it now stands, 

It does not dhsclose a cause of action 
against the added defendants. Notice 
A\as served upon the added defendants 
Avlio entered appearance and on the 16tli 
January, 1920, filed Iheir written state¬ 
ment. They denied tliat the plaintiff 
liad any cause of action against tliem for 
the arrears claimed and' asserted that 
they Avere his co-sharers. They further 
repudiated tlie transaction Avhich, it Avas 
alleged, had taken place betAveen the 

plaintiff and their predecessor-in-inter- 

est. On these pleadings, no issues 
AA-ere framed. The Court proceeded to 
try the suit as betA\-een the jilaintiff ou 
the one hand and the defendants on the 
other, and. on the 23rd February, 1920, 

pronounced judgment in faA’our of the 

plaintiff to the extent of one-half of the 
claim. The Trial Court came to the con¬ 
clusion that the plaintiff had established 
Ins title only to a half share of the 
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property in dispute and that the other 
half share Avas held hy the added defend¬ 
ants who were described as pro foi'ina 
defendants, that is. defendants against 
whom no relief was claimed. The plaint¬ 
iff was dissatisfied with this decision 
and appealed to the Subordinate Judge. 
The lower Appellate t'oiirt then proceed¬ 
ed to receive additional evidence in the 
shape of petitions of compromise, dated 
the 11th April 1918, which had forced 
the foundation of tlie consent decree dated 
the 22nd April. 1919. in a previous litiga¬ 
tion between the ]>arties instituted on 
the 19th April, 1917; these petitions of 
compromise were deemed essential for 
the elucidation of the terms of the con¬ 
sent-decree. The Subordinate Judge 
idtimately allowed the appeal and 
decreed the claim in full. Me came to 
the conclusion that the transactions be¬ 
tween the plaintiff and the added 
defendants, 'wliich were impeached by 
the latter, must be treated as operative 
till the}' had been cancelled in a suit pro¬ 
perly framed for that purpose. The 
added defendants have now appealed to 
this Court and have contested the pro¬ 
priety of the decision of the Subordinate 
Judge principally upon two grounds, 
namely, firb-t, that they were entitled to 

impeach the validity of the transactions 

whereon the plaintiff relied, by way of 
defence without recourse to a regular 
suit; and secondly^ that the transactions 
were manifestly inoperative as against 
the infants concerned, who were but 
could not, under the Muhammadan Law, 
be validly represented by their mother 
as their guardian. We are of opinion 
that the decree made by the Subordinate 
Judge cannot be supported. 

It is plain that the effect of the addi¬ 
tion of the appellants as defendants has 
been to transform a simple rent-suit into 
a^ complex title-suit. This course was 
rightly condemned by Field, J., in the 
case of Lodai MolLah v. Kally Dass Roy 
fl). To guard against possible mis¬ 
apprehension, we must state at the out¬ 
set that it cannot be affirmed as a broad 
proposition of law that a question of title 
may not be incidentally investigated in 

i IQ L. lb 581; 4 Shome L. R. 275: 

i Ini, Dec. (K, 8.) 152. 


[im 

• • 

a suit for arrears of rent. Where the 
tenant-defendant disputes the extent of 
the title of the plaintiff to the arrears 
demanded, it is incumbent on the Court 
to determine the point before the claim 
is allowed or disallowed. This view is 
supported b}' the decision in Rahiman- 
nc.sm Bibi v. Mahadeb Das Mai (2). But, 
subject to this reservation parties should 
not be added in a suit for rent so as to 
alter its nature and scope and to trans¬ 
form it into a suit for determination 
of a complicated question of title to 
land. 

We are further of opinion that the 
Subordinate Judge fell into a manifest 
error when he held that the added de¬ 
fendants were not competent to assail in 

tlieir defence the validitv of the transac- 

• 

tions whereon the plaintiff relied. The 
plaintiff was admittedly the original 
owner of the land in suit. His case is 
that on the 7th February, 1906, he trans- 
fen*ed one-half of his interest in the 
property to the predecessors-in-interest 
of the added defendants. The true 
nature of this transaction is in contro¬ 
versy. The plaintiff maintains that the 
transfer was a mortgage in the disguise 
of a conveyance. The defendants main¬ 
tain that the transaction was in essence 
as in form an out and out sale. Apart 
from this, the plaintiff maintains that 
the mortgage has been re-paid and that 
on the 7th and 11th January, 1918, he 
obtained from the defendants two deeds 
of release which recite that the mortgage 
has been satistied so as to re-vest the full 
title in himself. The defendants urge 
that inasmuch as the original transfer 
was bv wav of a conveyance, the title 

V V % * 

could not be re-vested in the plaintiff by 
a deed of release and that a reconveyance 
was the only effective means for a re¬ 
transfer of the title, as ruled in Oodey 
A'ooicur V. Ladoo Jadu Nath Poddar 
v. Ruplal Poddar (4), Dharam Chand 
Bold X. Manji Shahu (5), Narak Lai v. 

T ha goo Lai (6), and Mathura Mohan Saha 

(2) 12 Ind. Gas. 846; 12 C. L. J. 428. 

(3) 13 M. I. A. 585; 20 E. R. 669; 15 W. R. P. C. 
16:6 B. L. R; 283; 2 Sntb. P. C. J: 38^; 2-Sar. P. 

C. J. 628 (P. C.>. 

(4) 33 C. 967; 10 C. W. N. 650; 4 C. L. J. 22. 

(5) 16 Ind. Cas. 440; 16 C. L. J. 436. , 

(6^ 13 lad. Cas. 455; 22 C. U J. 380, • • * - 
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V. Ram. Kumar Saha (7). The defend¬ 
ants further maintain that the deeds of 
release, in so far as tliey were executed 
hy the mother of the infants concerned 
as their guardian, are not valid, because 
M pointed out by the Judicial Committee 
in Imam Baridi v. Mutsaddi (8) and 
Mata Din v. Ahmed AH (9), the mother 
■was not in the eve of law clothed with 
authority as de facto guardian to transfer 
the interest of the infants. It is with 
regard to this question that the Subordi¬ 
nate Judge has held that the added 
defendants could impeach the validity 
of the deeds of release only in a separate 
suit specially framed for that purpose. 
His view is opposed to the decision in 
Dwijendra Mohan iSarma v. Monorama 
Dasi (10) which applied the rule enunci¬ 
ated in Eastern Mortgage and Agency Co. 
V. Rehati Kumar (11), Hem Chandra v. 
Lalit Mohan Kar (12) and Mansaram Das 
V. Ahmad Hosain (13). It is an ele¬ 
mentary proposition that if the plaintiff 
relies upon a transaction in support of 
his title, the defendant is entitled to 
impeach its validity by way of defence 
to the claim and is not bound to have 
recourse to a separate suit for that pur¬ 
pose. Tliis renders obvious the im¬ 
propriety of the addition of the defend¬ 
ants as parties to this litigation. The 
deeds of release affect not merely tlie 
property whereof the lent is in di8i)ute 
in this suit, but other properties as well, 
so that if they are set aside, other trans¬ 
actions will he re-opened and possibly 
an order for restitution on eipiitable 
terms required. It would not ])e right 
and proper to investigate questions of 
this description in a suit instituted os- 


(7) 35 Ind. CaB. 305; 13 C. 790; 20 C. W. N. 370; 
23 C. L. J. 2f). 

(8) 47 Ind. Chs. 513; 15 1. A. 73; 4,5 C. 878; 23 C. 
W. N. 50; 35 .M. L. J. 422; 1« A. L. J. 800; 24 M. L. 
T. 330; 28 C. L. J. 409; f) V. L. W. 270; 20 Horn. L. 
K 1022; (1919) M. W. X. 91; 9 L. \V. 518 (P. C.i. 

13 Ind. Pas. 970; .39 I. A. 49; 10 O. W. N. .3.38; 
11 M. li. T. 115; 0912) M. W. X. 18.3; 9 A. L. .1. 215; 
15 O. b. .1. 270; 14 Horn. L. H. 192; 15 0.0. 49; 31 
A. 213; 23 M. L. J. 6 (P. C.A 

(10) 70 Ind. Gas. 990; 36 C. L. J. 326; (1922; A. 1. 
R. (C.) 150, 49 C. 911; 28 C. W. X. 57. 

(11) 3 C. L. J. 260. 

02) 14 Ind. Gas. 515; 16 C. W. X. 715; 16 C. L. 
J.^537. 

(13; 37 Ind. Gas. 380; 21 C. W. X. 63. 


lensibly for the reco^^eiy of arrears of 
rent alleged to be due to the plainliff from 

the tenant-defendant. 

There is thus no escape from the con¬ 
clusion that the added defendants should 
not have been brought on the record 
under O. I, r. 10, sub-r. (2) of the Code 
of Civil Procedure. That sub-rule pro- 
vi<les that the Court may, at any stage of 
the ])roceediiig, eitlieriipon or without 
the apj)licatiou of either party, and on 
such terms as may appear to the Court 
to be just, order that the name of any 
person who ought to have been joined, 
whether as plaintiff or defendant, or 
whose presence before the Court may be 
necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all the questions involv¬ 
ed in the suit, be added. This provision 
confers a discretion upon the Court, and 
that discretion must be exercised in view 
of the special circumstances of the par¬ 
ticular litigation, subject, however, to the 
general rule that parties cannot be added 
so as to alter the nature of the suit: Oh 
Ling Tee y. Airkinifee (14) and Hingu 
Lai V. Baldeo Ram (15). It is further 
plain that a person may be added as 
a party to a suit only in two cases, 
first, when he ought to have been 
joined and has not been so joined, 
or, secondly, when without liis j)re- 
sence the (piestion in the suit cannot 
be completely decided: Me Chenne v, 
(Jyles {li\) and Moser v. Marsden (17)* 
In this connection reference may be 
made to tlic <lecisions in Kishen Parshad 
y. liar Naray<(n Singh (18), Curunayay 
Dattatraya (19) and Sahduralll v. Sada- 
sh ive Supde (20) which illustrate the 
distinction between a proper party and a 
necessary party. In the case before us 


‘ f 1 . A V. * 

(15) 24 A. .553; A. \V. X. ^1902) 170 

(10) (1902) I (M. 911: 7J L. (’i,‘ nO 86 I T 
217: .50 \V. R. .387. ’ ^ 

■17' (1892. 1 Ch. 187; 01 I>. J. ( ’!» -U). ,;,j , .r, 

570; 40 \V. K. 520. ’ ’ 

(18. 9 IikI. C’as 739; .38 1 A 45 3*’, \ «>-.> i- 

C \V. X. 321; 21 M. L J. 316; 8 A L J'mr I'l r 

L. J. 34.5; 13 Bom. L. R. 359; 9 M L T 343 V!nin 
2 M. W. X. 395 (P. C.). I. 343. (1911) 

(19) 28 13. U; 5 Bom. L. R. 618. 

(20) 5i Ind. Cas. 223; 43 B- 575; 21 Bom. h. R 
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the added defendants were neither 
proper yiarties nor necessary parties. 
The plaint as framed did not disclose 
a cause of action against them. There 
was no allegation that they had prior 
to the suit set up a claim to realise 
rent from the tenant-defendant, mucli 
less that they had actually intercepted 
the rent payable by him. We are 
accordingly of opinion that these de¬ 
fen lants should not have been added 
as parties to the suit: the consequence 
of their presence has in fact been to 
convert a simple suit for rent into a 
complicated title-suit, involving nume¬ 
rous questions of law and fact, such 
^ the original transfer a mortgage 
or a sale, was a reconveyance necessary 
to re-vest title in the original owner, 
could a release operate as a reconvev- 
ance, could a Muhammadan mother act 
as de facto guardian and validly alienate 
the estate of her children and could a 
release by her be set aside except on 
equitable terms? 

The result is that this appeal is allow¬ 
ed and the decree of the Subordinate 
Judge set aside. The added defend¬ 
ants will be discharged from the suit 
and their names will be removed from 
the record. The case will be remanded 
to the Court of first instance to be 
tried as a suit for rent between the 
original plaintiff and the original de¬ 
fendant. In order to determine whetlier 
the plaintiff is entitled to the entire 
rent or only a share thereof the Court 
will investigate incidentally the extent 
of the title of the plaintiff in the land 
and how far he has been in actual 
enjoyment of his right in the immediate¬ 
ly preceding years. We are con¬ 
strained to remand the case to the Court 
of first instance, because, after the added 
defendants were brought on the record 
the original defendant ceased to take 
an interest in the controversv; it Avas 
to him immaterial whether the rent in 
arrear was decreed in favour of the 
plaintiff alone or in favour of the 
plaintiff jointly with the added defend¬ 
ants. Now that the added defendants 
have been removed from the record the 
original defendant must be allowed an 
opportunity to contest the claim of the 


plaintiff. Each party will bear his own 
costs in all the Courts up to this stage. 

N. H. Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1642 of 1922. 

April 25, 1924. 

Pj'esent: —Mr. Justice Neave. 

Musammat BATKA— Plaintiff— 

Appellant 

versus 

Musammat SITMAN— Defendant— 

Respondent. 

Hindu Law — Widow, transfer by — Reversioner, 
consent of—Transfer whether can he challenged — 
Estoppel. 

A reversioner in whose favour the succession 
has opened cannot be permitted to challenge the 
validity of a transfer by a Hindu widow when 
before her death he had elected to hold the transfer 
good. fp. 373. col. 2.] 

Mahabir Prasad Singh v. Mata Prasad, 63 Ind. 
Cas. 721; 19 A. L. J. 799; 3 U. P. L. R. (A.) 134; 44 
A. 44; (1922) A. I. R. (A.) 297 and Singh v. 

Rukmini Dtwanji Maharaj, 72 Ind. Cas. 8; 21 A. 

L. J. 235; 45 A. 339; (1923) A. I. R. (A.) 387, 
followed. 

Second appeal from a decree of the 
District Judge, Gorakhpur, dated the 
14th of September, 1922. 

Mr. Harnandan Prasad, for the Appel¬ 
lant. 

Mr. St. C. Thompson, for the Respond¬ 
ent. 

JUDGMENT.— This is an appeal 
from an order of the Additional Jiidcre 
of Gorakhpur modifying a decree of liie 

J^litional Subordinate Judge of that 
District. The facts of the case are that 
one Achhaibar died leaving a widow 
Musammat Gulzari and two daughters 
Musammat Lanji and Musammat Batka. 
Musammat Gulzari succeeded to her 
husband’s estate which consisted of shares 
in two villages Katarua and Baldiha. 
She executed a deed of gift in respect of 
the Katarua property in favour of her 
two daughters in equal shares and their 
names were entered accordingly in the 
revenue papers. 

The share in Mauza Baldiha had been 
mortgaged by Achhaibar. After the death- 
of their mother the two daughters re- 
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mortgage, paying equal 

the i mortgage-money. On 

died, and after some litigation in the 
Kevenue C ourts the name of her daughter- 
ui-la\v, Musammat Sitman, -was recorded 
as proprietor of half tl»e propertv in 
both the villages. The suit out of wliich 
tius^jpeal arises was brougJit hv Mnsmyi- 
Tnat Batka against Musamynat Sitman for 
lecoveiy of possession of one-half the 

propertj^ in both Katarua and Baldiha 
and for mesne profits. 

1 plaintifF’s case was that on the 

death of her sister Lanji she 

was the only surviving heir of her father 
Achhaibar The defence so far as Mauza 
ivatarua was concerned was that the 
plaintiff had consented to the deed of 
girt executed by tlieir mother under 

i' *^^^’-h"bter had obtained a 

nail .share in the property, and wa.s now 
debarred, from bringing a suit witli 
regard to it. The Baldilia j^rojiertv had 
been redeemed by the two daughters 
jointl 5 ’, mutation had been effected in 
the names of their sons against their 
respective shares and the plaintiff was 
not entitled now to disturb this family 
arrangement. The First Court held that 
the plaintiff s consent implied by her 
taking the share of the propertv con¬ 
veyed to her under the deed of gift 
did not amount to such a ratification 
ot the transfer as would debar her from 
mung as soon as the succession opened 
He therefore, found that as the plaintiff 
had failed to prove that the share of 
the mortgage-money for Baldiha had 
been paid out of the profits by Musammat 
I^anjithe plaintiff was bound to re-pav it 

to her and on doing this wa.s entitled to a 
decree. 

On appeal the leai-ned Additional Dis- 
trict Judge held on tlie authority of 
Mahabir Prasad Singh v. Mata Prasad (1) 
that the plaintiff had consented to ex¬ 
ecution of the deed of gift and was 
estopped from subsequently challenging 
It. Ihe finding of the First Court with 
regard to the property in Mauzn Baldiha 
was not disputed in that appeal 
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< 1 ) G;J Ind. Cas. 721 ; 10 A L J 700 X IT P t p 
A, 131; 11 A, 11 ; ( 1932 ; A. l! K (A^T 297 ^ 


Ihe preheat appeal relates oiilv to the 
Katarua property though there i.s a ernss- 
objeetiou with regard to Baldiha. 

It is contended that the deed of .^ift 
e-xecuted hy Miixammat Gulzari could 
only have the effect of accelerating the 
^esting of the estnte in her daughter.s 
and could confer no absolute title on 
them. d/tosY/myaaC Gulzari had only a 
life-interest in the propertv and could 
give no better title than ‘she herself 
po.ssessed. ft is conceded tliat if the 
plaintiff’ had taken part in the execution 
of the deed she might have been de¬ 
barred from challenging it, but the mere 
fact that she took under it tlie share 
which would have come to her in any 
case V hen her mother died, does not 
preclude her from asserting her right 
to the whole property now. ° 

J he deed of gift purjiorts to (*onvev 
the property in Mama Katarua whic'h 
had belonged to the donor's husband 
Achhaibar to her daughters in e(jual 
shares “as heiis according (o tJie 
Shastras". It i.s admitted that they at 
once entered into possession and obtained 
mutation. The question is whether this 
conduct is tantamount to such a con¬ 
sent as would operate to e.stop the 
jdaintiff from claiming the wliole pro¬ 
perty on her sister’s death. The ruling 
quoted by the learned Judge and a later 
Full Bench decision of this Court in 
Fateh Singh v. Rukmini Dewa/iji Maharaj 
(2) have both affirmed the principle that 
a reversioner in whose favour the suc¬ 
cession has opened cannot be permitted 
to challenge the validity of a transfer 
by a limited Hindu owner when before 
her death he has elected to hold tJie 
transfer good. It seems to me that in 
the present ca.se the plaintiff by her 
conduct in taking her half share of 
the property and obtaining mutation in 
respect of it clearly indicated her ap¬ 
proval of the entire deed of gift and can¬ 
not now be allowed to treat it as a 
nullity. 

One argument addre.ssed to this Court 
was to the effect that the defendant-re¬ 
spondent. Musammat Sitman, has no locus 
stayidi in the case as she is not an heir 


(2) 72 Ind. Oas. 8; 21 A. b- 2.35; 15 A 339- 
(1923) A. I. R. (A.) 387. . . - » . 
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of her mother-in-law. This argument 
proceeded on the assumption that ^Insam~ 
mat Sitmau's luishand had predeceased 
his mother Mnsammat Lanji. No de¬ 
finite allegation to this effect was made 
in the i)laint, while in the written 
statement there is a clear assertion that 
Musammai Sitman's husband became the 
owner of the proj^erty by right of inherit¬ 
ance. on his molhc’r’s death. No issue 
was framed on the point, and it does 
not appear to liave been raised in either 
of the C'ourts below. This plea can¬ 
not be taken noiv. 

No plea as to the projierty in Monza 
Baldiha was taken in the memorandum 
nf appeal to the Court below and it 
does not appear from the judgment of 
that Court that the Subordinate Judge’s 
finding on the point was disputed be¬ 
fore him. In these circumstances the 
respondent is not entitled to contest 
this finding in second appeal. The 
result is that the appeal anrl cross¬ 
objection are both dismissed with costs 
including in this C'ourt, co.sts on the 
higher scale. 

K. s. n. Appeal dii^nn.s.sed; 

Cross-objection dism is.<{cd. 
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Tbe writ of mandamus is a high prerogative 
writ and is granted to ampliate justice and to 
preserve a right where there is no specific legal 
remedy. Therefore, it cannot he demanded ex 
dehito jnstidee but issues only in the discretion, 
of the Court, [p. 378, col. 2.] 

Re<j.y. (iarland. (1870) 5 Q. B. 260 at p. 272; 39 
b. 3. Q. B. 86 ; 22 L. T. 160; 18 W. R. 429 and Reg. v. 
.\n Saiut.'t, Chn)-chwardcns, (1876) 1 A. C. 

611 at p. 020; 35 L. T. 381; 25 W. R. 128, referred 
to. 

In the ease of ,'i writ of maiulatnus, the rights 
he enforced inn.'^l be of a public nature 
aiYe''‘ting tlic public ut large and also tliose which 
although a juiblie nature specially affect the 
riglUs (»f individuals, and the person ai>plying 
must sliow that lie has a real and s])eiual interest 
in the subject-matter an^l a specific legal right to 
enforce, [/fu'd.l 

Reg. V. Lewisham Vniatf, (lc97i 1 CJ- b- 
L. J I.y H m. 76 L T, 324. 45 AV li. 346: 61 J P. 
151. refer.'-ed tc. 

There must be a sufiicient demand to perform 
the act sought to be enforced and a refusal to 
perform it. It is not necessary that the word 
'refuse* or some equivalent of it, should be used 
but there should be enough to show that the 
party withholds compliance and distinctly deter¬ 
mines not to do what is required of him. There 
must also be a possibility <»f effective enforcement 
of the writ which \vill not iss\ie if alternative 
remedies or remedy are or is open to the applicant, 
[p. 379, col. I,] 

An ap])licant for a writ of mandamus must 
fulfil all the conditions laid <lown in juovisos (a) 
to (e) of section 45 of tlie Specific Relief Act. 
'I'hc.^o conditions are c\imulatiYC and all of them 


CALCUTTA HIGH COURT, 

Original Civil Application 

July 7, 1924. 

Present:~'Mv. Justice C. C: Ghose. 

In re JATINDRA MOHAN SEN 
GliPTA —Petitioner. 

Speci^c Relief Act {1 of 1S77), s. 43, provisos (a 
to(e)—Wnf of mandamus—High Court, discretioi 
of—Writ, whether can be granted ex debito justitir 

—Apphcahonfornrit,contentsof^-Rcmcdij whethe 

summary—'Propey^y' in proviso (ai, meaning o 
—"Franchise", what includes—Legislative Coun 
cils, procedure of- President, powers of—Writ whe 
ther can be issued to President to exercise his power 
in particular way- Judiciary, whether can interfer 
with Legislature- English practice- Justice denia 

of ^-Question of law or fact. * 

The jurisdiction of the High Court to mak 
orders under section 45 of the Specific Relie 
Act IS entirely discretionary and in dealino* witl 
an application under Chapter VIII of the Act th 
principles applicable to a writ of mandamu 
should bo followed, (p. 378, col. I.] 

Board of Examiners v. Probhash Chandra Rol 

w 19^' ''“'i C. 588; 17 C. L. J. 354; 17 t 
73 ' Manindi'a Chandra Xandi \ 


must be fulfilled. [d)»d.] 

Tiie Court in such ca.scs is invested with very 
large powers and tlic remedy is of a summary 
nature and coercive in its character and it is 
elementary that the wider the power, the greater 
must be the caution with which the power is 
exercised, [ibid.] 

Where, therefore, a member of the Bengal 
Legislative Council applied to the High Court 

for tlic issue of a writ of mandamus against the 

President of the Council ordering him to decide 
and to disallow a motion about the estimates to 
be presented to the Council for a supplementary 
or additional grant on account of the salaries of 
Ministers, when such grants had keen on a 
previous occasion disallowed hy the Council and 
the petitioner as a member of the Council had 
exercised his motion in favour of disallowing the 
motion, and fiirll^er prayed that his property, 
franchise and personal right as a member of the 
said Council and otherwise, would be injured it 
the President was not directed to decide on the 
lines indicated above : 

Held, (1) that as the applicant rskj revenue 
from which Ministers drew their salaries along 
with thousand others, a denial of his pi*ayer, 
did not cause such injury to his ‘property,_ as 
was contemplated by proviso {a) to section lo o 
the Specific Relief Act ; [p. 379, col. 2.] . , 

( 2 ) that the word ‘franchise’ in the proviso d» 
not include the right to vote in the be^slntu 
Council though in its electoral sense it denotea 
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both tho right of voting at elections and the 
qualifications upon which that right was based ; 

|p. 370, col. 2; p. 380, col. 1.] 

(3) that if tlie applicant's m>tious of what was 
legal or illegal under the Rules and Standing 
Orders, were hurl, that di<l not mean that his 
‘pei'soiial rights' had been injured. |p. 380, col. ^.| 
W'^hether there has been a denial of justice or 
not, is a mixed question t»f law and faid. [ibid.] 

. Application tinder section 45, Specitic 
Relief Act, forissue of writ of mandamus 
against the President, Bengal Legisla¬ 
tive Council, to decide and to disallow 
(I motion regarding Miitister's salaries 
to be introduced in the Council. 

* Messrs. N, N. Sircar and iS. C. Bose, for 
the Petitioner. 

Messrs. S. R, Das (Advocate-General), 
and B. L. Miner, (Standing Counsel), for 
the Opposite Partv. 

JUDGMENT.— This is an applica¬ 
tion under section 45 of the Specific 
Relief Act (,1 of 1877j for an order 
directing the Hon’ble Mr. H. E. A. Cotton, 
the President of the Bengal Legislative 
Council, to decide on the admissilnlity 
of a certain motion, Itoing item Xo. (» 
in the list of bn.siness to be brought 
forward at the Session of the Bengal 
Legislative Council, which commences 
to-day at 3 p.m., and to disallow the 
said motion and to forbear putting the 
same at the said Session of the Bengal 
Legislative Council, and for such fur¬ 
ther or other order as to this Court 
may seem fit and projter, and for an 
order that the said Mr. Cotton and the 
other respondents do pay the costs of and 
incidental to this application. TheotheT 
respondents are the Hon’ble Mr. A. K. 
Fazlul Huq and the Hon'ble ^Ir. A. K. 
Qhuznavi, being the Ministers in cliarge 
of the Departments of Education and 
Agriculture of the Government of 
Bengal. The Hon'ble Mr. Donald, who is 
member of the Executive Council of 
His Plxcellency the Governor of Bengal 
in charge of the Finance Department, 
was served with notice of this applica¬ 
tion under Rule 5 of Chapter XXIX 
of the Rules of this Court (Heebie’s 
Rules, page 356), as it appeared from 
the list of business .circulated to the 
members of the Bengal Legislative 
Council that it was he who is to move 
a supplementary demand for a grant 
of Rs. 1,71,000 for.expenditure under the 


head 11 General Administration (Trans, 
ferred) on account of the salaries of the 

^Ministers. 

This application was brought ou 
before me on Thursday lust, wlien, in 
view of the urgency of the matter, I 
direoted that it should he renewed 
before me on Friday morning on notice 
to the respondents and to the said 
:Mr. Donald. This was done and 1 
lieard at length on Friday the learned 
Counsel for the applicant and the learn¬ 
ed Advocate-General on Itehalf of the 
respondents. The arguments were not 
concluded till after 4 p. M., on Friday and 
1 then stated that I would deliver judg¬ 
ment at the earliest possible moment, 
namely, at 11 o'clock this morning. 

The facts which have given rise to 
the present application are as follows: — 
At the last wSessioii of the Bengal Le¬ 
gislative Council on the 18th day of 
March 1924, a statement of the esti¬ 
mated annual expenditure and revenue 
of the Presidency of Bengal f«»r the 
vear 1924-25. commonly called tlie 
“ Budget ” was presented and in con¬ 
nection therewith a separate demand 
for grant on account of the salaries of 
the Ministers was made under section 
72-D^ sub-elause 2 of the Government 
of India Act. Tlie said demand was 
for a sum (d Rs. 2,20,900 under tlie 
head ‘‘ 22 (V) General Administration 

_Ministers (Transferred)." At the said 

last session of the Bengal Begishitive 
Council, to Wit, on March 24th, 1924, 
the said demand for grant on account 
of the salaries of the Ministers was, on 
the motion of Maulvi Mohamed Nuru 
Huq Chowdhuri, a member of the said 
Bengal Legislative Council, rejected hy 
the "said Council, as appears from the 
olheial report of the proceedings of the 
said Council hehl on March 24th. 
AUhou"h the said demand for grant ou 
icount” of the salaries of the Ministers 
WHS rejected l-)y tlie snid C()iUK>il> tne 
Alinisters have continued to remain in 
'omc- 3 . and are in office now On or 
about June3Dtli, 1924 the apphoant re¬ 
ceived a printed list of business to he, 
hrou"lit forward at the Session of the 

Legislative Council which com¬ 
mences to-day, signed by Mr, J. Bartley 
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Officiating Secretarj- to the Government 
of Bengal and Secretary to the Bengal 
Legislative Council. The said printed 
list included an item, being item Xo. 0, 
■ivhioli ran ns follows: 

“ Supplementary Demands for grants. 
—22—General Administration (Trans¬ 
ferred). The Hon l)le .Mr. ,1. Donald to 
move that a sum of Ks. 1,71,000 be 
granted for expenditure under the 
head 22 General Administration (Trans- 

feiredj on account of the salaries of the 
Ministers.” 

The applicant states that no estimate 
can be presented to the Bengal Lei^is- 
lative Council at the forth coming session 
tor a supplementary or additional grant 
on account of the salaries of the Minister 
under Kule 91 of the Bengal Legislative 

Standing Orders (See 
page 6b of tlie Bengal Legislative 
Council Manual, 1924). The .said Rule 
inns as follows: — 

ir, . 1 ^^ shall be presented 

to he Council for a supplementarv or 
additional grant when (i; the amount 

f Budget of a grant is 

found to he insufficient for the pur¬ 
poses of the current year; or (ii) a 
need arises during the current vear for 
expenditure for which the vote of the 
( oimcil IS necessary upon some new 

•service not contemplated in the Budget 
foi that year. (2) Supplementarv or 
fiflditional estimates shall be dealt with 
in tlie same way In- tlie Council as if 
they were demands for grants." 

Ihe applicant further states that lie 
lias been since Xovember, 1923, and is 
a member of the Bengal Legislative 
C ouncil; that lie is the owner of im¬ 
moveable properties in the District of 
C luttasrong for wliich lie pavs (tovern- 
ment iwenue, and that Im has also been 
assessed for payment of income-tax on 
the income derived from tlie exeicise 
of his profession as an Advocate of tliis 
Court. He states also that he wro L 
addressed and sent a letter to Mr Cotton 

to drawing his attenUon 

lo tne lactb hereinbefore recited and 

““''I 

presentect to the Bengal Lem^jiartv^ 
Council for a supplementan- Sr addi 
tional grant - on account of the salaSs 


of the Ministers in the events which 
had happened. The applicant went on 
to add the following:—“ As President 
of the Council it is incumbent on you 
to decide on the admissibility of a 
motion and you have authority to dis¬ 
allow a motion even though such a 
motion appears in the list of business. 
I contend that there can be no doubt 
whatsoeverthat the motion of the Hon'ble 
Mr. J. Donald, which is item No. 6 
in the said printed list of business, 
does not comply with the Bengal Legis¬ 
lative Council Rules and Standing Orders 
and should, therefore, be disallowed. 
I, therefore, call upon you to decide on 
the admissibility of the said motion of 
the Hon'ble Mr. J. Donald and to delete 
item No. G from the said printed list of 
business and to forbear from putting 
that motion before the Session of the 
Council commencing on Mondav Julv 
/th, 1924. Unless I hear from you in 
reply by 11 o’clock to-morrow, I shall 
assume that you refuse to decide the 
question of the admissibility of the 
said motion, or to disallow the said 
motion or to delete it from the said 
printed list of business, and I shall 
take such steps as I may be advised.*’ 
The applicant slates that the said letter 
was delivered at the office of Mr. Cotton 
and that he also telegraphed to Mr. 
Cotton, who was then at Darjeeling, the 
substance of the said letter. 

The applicant goes on to add that 
nothwithstanding the demand made on 
Mr. Cotton, the latter has declined to 
decide on the admissibility of the said 
motion or to disallow the same or to 
move at all in the matter and has denied 
tt) him the justice, which he alleges 
he was and is entitled. Lastly, he 
states that his property franchise and 
personal right as a member of the said 
Council and otherwise would be injured, 
unless Mr. Cotton is directed to decide 
on the lines indicated above, that ho 
has no other specific or adequate legal 
remedy in the matter and that the 
remedy he prays for will be complete. 

Mr. Sircar, who appeared in support 
of the application, made it clear to me 
at a veiy early stage of his vigorous 
address that his contention was that 
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on the said agenda paper 
rule 94 of the said Rules 
anl St^Jing Orders and that therefore. 

Mr C^n had no power of .lunscUc* 
tion t/include the said item m the 
said fe^nda and that in the events 
whicy ^lad happened the applicant was 
enti/ed to ask the Court to direct 
Mr Cotton to forhear from putting the 
said item No. G before the Bengal 
Leo-islative Council for its consideration 
on'^in other words, to ask the Court to 
direct Mr. Cotton to delete the said 
item from the said agenda. Mr, Sircar 
stated that although his first pra.ver 
was for an order directing Mr. Cotton 
to decide on the admissibility of the 
said motion, being item No. 0 in the 
said agenda, his principal prayer was 
that Mr. Cotton should be directed to 
delete the said item as being an item 

which was hit by rule 94. 

As regards the rigid of the applicant 
to an order under section 45 of the 
Specific Relief Act, ^Mr. Sircar pointed 
out that his client paid Government 
revenue, which was an essential part 
of the fund out of which the Ministers 
were to be paid their salaries, and that 
the money which was taken from his 
client could only be used for legitimate 
purposes as ]')rovided for by law. In 
the second place, Mr. Sircar contended 
that having regard to the fact that at 
the last Session of the Bengal Legisla¬ 
tive Council his client had e.^ercised 
his right to vote and had voted against 
the grant of salaries to the Ministers 
}ip would 1)6 injured so fiir us his suid 
right, which according to liim was 
“ franchise.” was concerned. In the 
third place the applicant’s eonlention was 
tliat he, as a memlier of Ihe C'ouncil,^ had 
a right to see that the business of the 
tJoimeil was conducted according to the 
provisions of law. 

In answer to these contentmiis, the 
learned Advocate-General on behalf ol 
the respondents, submitted the following 
points for iny consideration: 

(a) That no Court has ever granted 
a writ of Mandamus in the form asked 
cor by the applicant, and that the appli- 
lunt was not entitled to any order 
directing Mr. Cotton to decide the 


question of the admissibility of the said 
motion in a particular manner, (b) That 
Parliament in passing the Government 
of India Act an 1 in constituting Legis¬ 
lative Council thereunder, luicl kept in 
view the English constitutional princi¬ 
ple, namely, that the Legislature was 
supreme and that neither the ju(liciary. 
nor the executive should interfere in 
any way, with the conduct of business 
in the Legislative Councils, (c) That 
it has not been shown that the demand 
for justice made by the applicant has 
been refused by Mr. Cotton, (d) That 
the applicant has not sho’wn tliat he has 
some interest in the matter other tlian 
such as may belong to tlie community 
at large in the question now being de¬ 
bated, it being clear that the “personal 
right” injury which the Courts aim 
aC preventing or remedying, is a right 
personal to tlie individual seeking the 
remedy and not merely sneli a right 
in rein, as every niemluM* of a .society 
lias independently of any act of his 
own. (e) That rule 94 of the Rules and 
Standing Oiders was not exhaustive, 
and that having regard to rules 21, 38 
and 39 of the said Rules and Standing 
Orders, taken along witli the provisions 
of section 72-D of the Government of 
India Act, Mr. (’otton harl sufficient, 
authority to include the said item No. 0 
ill the agenda paper. 

Before I proceed further I desire to 
observe that after the conclusion of the 
arguments in this matter on Friday 
evening, it was brought to my notice 
that tiiere had been filed on the date 
a suit in this Court against the present 
respondents by certain pei-sons named 
Kumar Shanker Roy Chaudhuri and 
Kiran Sanker Roy Chaudhuri on behalf 
of themselves and all other persons paying 
revenue or taxes allocated under the 
Government of India Act to the Govern- 
of Bengal assoui'ces of provincial revenue, 
praying for a declaration that the motion 
contained in item No. 6 in the said agenda 
paper is incompetent and illegal and 
ultra rire.s, and that it cannot in any way 
affect the, rights of the said plaintiffs and 
of the other persons for whom they are 
suing; and further praying for a decla¬ 
ration that the two Ministers are not 
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entitled to the status of Ministers and are 
not legally entitled to discliarge any of 
the duties of their office as Ministers, and 
praying for an injunction restraining 
Mr. Cotton fi’om i^utting the said motion 
at the Session of the Bengal Legislative 
Council which commences to-dav, and 
restraining the two Ministers from <iraw- 
ing any monies by way of salary or 
otherwise in pursuance of the said motion 
or from discharging any of the duties of 
the office of Minister. 1 have referred 
to the suit, because it may be argued that 
many of the points which were the sulj- 
ject of debate on this application, and in 
particular the points (/ji and (ei raised 
i>y tlie Advocale-Ceneral are covered Ijy 
the issues likely to arise in the said suit, 
and tliat a ])ronouncement on the merits 
raised on this application is inadvisable. 
I cannot, however, anticipate the course 
of events in the said suit, and must con- 
line myself to the present application. 
And in dealing with the present applica¬ 
tion, the first question which I have got 
to consider is whetlierthe applicant lias 
satisued the requirements of the Statutes. 

It is ■well settled that the jurisdiction 

of tlie High Court to make orders under 

section 45 of the Specific Relief Act is 
entirely discretionary, and in dealing 
with an application under Chapter VIH 
of the Specific Relief Act the principles 
applicable to a writ of mandamus 
should, generally speaking, l,e fol- 

Board of Examiners v 
Prohhash Chandra Roy (1) and Manindra 
C/nnicZra Nandi v. Provas Chandra 
Milter (2). The writ is of very ancient 
origin, dating hack, at any rate to 
the time of Edward II. In Bacon's 
Abiidgement it is said to be founded on 
Magna Lharta, by which the Crown was 
i)ound neither to deny justice to anvhodv 
nor to delay anybody in obtaining justice, 
xj- originally, according to Mr. 

High (see High on Extraordinarv Legal 
Remedies) to have been one of that large 
class of writs or mandates, hv which the 
Sovereign of England directed the per¬ 
formance of any desired act by his subject, 

n a w/k■ i22r J 

L li 
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the word ‘mandamus’ in such writs or 
letters missive having given rise to the 
present name of tlie writ. Tliese letters 
mis.sive oi- mandates, to which tlie generic 
term ‘mandamus’ was applied, were in 
no sense judicial -writs, being merely a 
command i.ssuing directly from the 
Sovereign to the subjects, without the 
intervention of the Courts, and they have 
long become entirely obsolete. The term 
'niandainus' seems gradually to have been 
confined in its application to the judicial 
writ issued by the King’s Bench, which 
lias by steady growth devolped into the 
wi'it of mandamus. It is a high prero¬ 
gative writ and is granted to ampliate 
justice and to preserve a right where 
there is no specific legal I’emedy. And 
it lias been said that the Court, in the 
exercise of this authority to grant the 
writ of mandamus, will render it as far 
as it can he the suppletory means of 
substantial justice in every case where 
there is no other specific legal remedy 
for a legal right, and will provide as 
ettectively as it can that others exercise 
their duty wiierever the subject-matter 
is iiroperly within its control. 

Tlie writ of mandamus, being a high 
prerogative writ, it follows that it can¬ 
not be demanded ex debito justicia hut 
that it issues only in the discretion of 
the Court. See tlie observations of Cock- 
iDurn, C. J., in Reg. v. Gariand {Z) and also 
of Lord Chelmsford in Reg. v. All Saints 
Wigan, Churchwardens (4). It follows 
from the discretionaiy character of the 
proces.s that the rights to be enforced 
must be of a public nature, affecting the 
public at large, and also those which 
although of a public nature, speciallj" 
affect the rights of individuals. The 
person appljdng must show that he has 
a I’eal and special interest in the subject- 
matter and a specific legal right to en¬ 
force, See Reg. v. Leicisham Union {5). 
In addition to these conditions precedent 
to the issue of the writ, it has been laid 
down from very early times that there 


(3) 1 1870) 0 Q. B. 260 at p. 272; 39 L. J. Q. B. 86; 
22 L. T. 160; 18 \V. H. 129. 

(P C. 611 at p. 620; 35 L. T. 381; 25 

. R. 12tJ. 

(0) (1897) 1 Q. B. 498; 66 L. J. Q. B. 403; 76 L. T. 
324; 4o W, R. 346; 61 J. P. 151. 
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must be a sufficient demand to perform 
the act sought to be enforced and a refu¬ 
sal to perform it. It is not indeed ne¬ 
cessary that the -word ‘refuse’ or any 
equivalent to it should be used, but that 
there should be enough to show that the 
party withholds compliance and distinct¬ 
ly determines not to do what is requir¬ 
ed of him. There must also be the 
possibility of eflfective enforcement of the 
writ and the writ will not issue if alter¬ 
native remedies or remedy are and is 
open to the applicant. 

These being the princiiiles applicalile 
to a writ of mandamus, let us turn to 
section 45 of the Specific Relief Act, 
which in India embodies these principles. 
Five conditions are laid dowii in the 
section, being provisos (a) to ir), which 
the applicant invoking the jurisdiction 
must satisfy. These conditions are cunui- 

lative andall ofthemmust befullilled. Ihe 

Court is invested with very large powers, 
and the remedy is of a summary nature 
and coercive in its character. Anti it 
is elementary that the wider the power, 
the greater must be the caution with 
which the power is exercised. 

In view of the importance of the ques¬ 
tions raised on this application, 1 have 
very anxiously considered the facts to 
which my attention has been drawn in 
order to determine if and how far the 
. applicant has succeeded in bringing his 
case within the purview of section 45 
of the Specific Relief Act. In doing this 
I am relieved of the necessity of con¬ 
sidering the questions raisetl in provi.so 
(c), (d), and (c), because no argument was 
raised in respect thereof. Rrovisos {o) 
and (5) prescribe the ambit of con¬ 
troversy in this case. Proviso (u) re¬ 
quires that the applicant must be som(‘ 

person whose property, ‘franchise' or 
‘personal right’ would he injured In' 
the forbearing or doing {as the case 
may be) of this specific act to be done 
or forborne. Proviso (6) lays down that 
the applicant must also show that such 
doing or forbearing is. under any law 
for the time lieing in force, clearly in¬ 
cumbent on the respondents. 

Has the applicant here shown that his 
“ property ” or “franchise" or “personal 
-right” would be injured? As to injury 


to property, it has been stated before 
me that the applicant pays Government 
revenue in respect of his immoveable 
properties in the District of Cluttagong, 
and that the money so paid by him 
being part oi the fund out of which 
the .salaries of Ministers are met, his 
“property" would be injured, if in i)ur- 
suance of Mr. Donald's motioii, the sup¬ 
plementary demand for grant is acceded 
to Vty the Bengal Legislative Council. 

I am (dearly of o]>inion tliat what lias 
been shown by the applieant in this 
connection is insufficient to make him 
a competent relator. The applicant pays 
Government revenue, it is true; but he 
pays it along witli thousands of other 
people, a fact of which 1 am entitled 
to take judicial notice. This by itself 
cannot, in my opinion, constitute such 
“ injury" to the applicant's “property*" as 
I he proviso conleniplates. 

Next, let us see wlietherhis “fraiichi.se” 
Avould be injured. “What is the fran¬ 
chise" whicii the ai)plicant claims? He 
contends that having regard to the fact 
that he was one of those, who at the 
last Session of the Bengal Legislative 
Council had succeeded by their votes 
in turning down the demand for grant 
for Ministers’ salaries, the effect of the 
said vote of the Council in which the 
applicant had participated would be 
entirely nullified, if Mr. Cotton is not 
directed to delete the said item No. G, 
or to forbear from putting the same before 
tlie Council. 1 am not at all sure that 
the word ‘ franchise' includes the right 
to vote in the Legislative Council. The 
right to vote at the election for Parlia¬ 
ment or for the Indian Legislative 
Assembly, or for the various Provincial 
Legislative^ Councils is certainly a fran¬ 
chise, but I know of no instance where 
the word has lieen Indd to include the 
power to vote on matters coming before 
a Legislative body. The term ‘franchise' 
is defined by Blackstone, following older 
authorities as a ro^'al privilege or a 
Branch of the King’s i)rerogative in the 
hands of the subject. It is also said 
to be synonymous with the term ‘liberty’ 
though' the latter is usually applied to 
the class of franchises conferring im¬ 
munity of jurisdiction. Franchises are 
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of various kinds and an excellent account 
of their origin will be found in Pollock 
and Maitland's History of English Law. 
The term ‘franchise’ in its electoral sense 
denotes both the right of voting at elec¬ 
tions and the qualifications upon which 
that right is based. 

But assume I am wrong in tlie con- 
stiuction, I am putting C)n the "word 
‘franchise.’ But has there been any 
injury to the applicant’s ‘franchise’ 
sucli as it is? The‘injuiA* to franchise’ 

must be some act interfering with the 
exercise of the a]^plicant's franchise, 
namely, his right to vote. How can I 
say that there will be interference with 
the applicant's franchise, or right to 
vote, by Jlr. Cotton putting before the 
Legislative Council for its consideration 
the motion of Mr. Donald ? I am en¬ 
titled to assume that the proceedings 
of the Council will be conducted in 
^cordance with the traditions of the 
Houses of Parliament and that there will 
be no interference with the rights and 
privileges of the members of the Council. 

injury to the ‘fran¬ 
chise or right exercised in the past can 
be gone into by me on this application, 
nor is it possible for me to foreshadow 
what may happen in the future, nor 
am I satisfied that even in the event 
of Mr. Donald's present motion being 
accepted by the Bengal Legislative 
Council, there will accrue of a certainty, 
injury to the applicant’s franchise in the 
manner suggested by him. 

. Let us next see‘if there will beany 

applicant's personal right? 

hat IS personal right? He says that 
it IS his undoubted right to see that the 
Business of the Bengal Legislative 
Council is conducted in accordance with 
the provisions of tlie law. This right 
the applicant enjoys along with 139 
other members of the Lesrislative Council 
the present strength of the Council being 
HO. Can I say that the applicant has 
shown to my satisfaction any special 
circumstances within the rneaning of 

the rule laid down in the case of IiT the 

matter of A. Rasidm. The answer to 
my mind is m the negative. 

430^^ Cas. 404; 41 C. 518; 18 C. W. N. 


It seems to me clear, therefore, that 
there is no injury threatened to the 
present applicant. The applicant seeks 
for a direction of Mr. Cotton to dis¬ 
allow or delete from the agenda item 
Xo. () or to forbear from putting the 
same before the Council. Suppose Mr. 
Cotton is not so directed. What follows? 
How would the applicant be heard? 
Except tliat it will hurt the applicant’s 
notions of wliat is legal or illegal under 
the Rules and Standing Orders, except 
that it will offend against Iiis view that 
the motion in question is ultra 
I cannot see Avhat injury will be caused 
to the applicant's property, franchise and 
personal right within the meaning of the 
section. 

The conclusion, therefore, I come to 
on an examination of the applicant’s con- 
tentiojis under the liead ‘proviso (n), is 
tliat the applicant has failed to satisfy 

the reciuirements of the Statute. 

d'herc is another ground upon which 
tlie application must fail, Tlie ai)pli- 
cant has, no doubt, made his demand of 
justice hut 1 am not satisfied that there 
has been any denial thereof. I have 
already said tliat it is not necessary that 
the word ‘ refuse ’ or any equivalent to 
it shonld have been used, and I accept 
the applicant’s contention that refusal 
may be inferred from conduct. The facts 
and the dates I have set out negative, 
to my mind, the argument that Mr, 
Cotton has been guilty of conduct which 
shows that he has distinctly determined 
not to do what has been required of 
him. \\ hether there has been a denial 
of justice or not, is a mixed question of 
law and fact, and taking into considera¬ 
tion the entire facts and circumstances 
of the case, and being not unmindful 
of the grounds of urgency urged on 
behalf of the applicant. I hold that 
there has been no denial of justice on the 
part of Mr. Cotton. 

In view of what I have said above, I 
must reserve for the present an.v discus¬ 
sion of the merits of the applicant’s case 
as hearing on proviso (b) of section 45, or 
of the intensely interesting questions of 
constitutional law and procedure sug¬ 
gested by learned Counsel on both sides. 

At a proper time and on a propey 
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occasion I shall not fail to express my 
opinion thereon. 

The result, therefore, is that this ap¬ 
plication fails and must be dismissed 
■with costs. 

N. H. Application dismissed. 


RANGOON HIGH COURT. 

Fiust Civil Appeal No. 112 op 1923. 

January 18, 1921. 

Present: —Mr. Justice Lentaigne and 

Ml*. Justice Carr. 

AZEE MEAH— Appellant 

versus 

JEEWA— Respondent. 

Rangoon Rent Act (Bur. Act II of ~ (c), 

10 (i) and (5)—Daily tenant—Verbal agreement — 
Transferee for value — Tenant, whether 'landlord '— 
Ejectment of sub-tenant—Transfer of Property Act 
{IV of I88J),ss. 105, 106, 107. 

A daily tenant under a verbal agreement holds 
a lease of the premises within the meaning of 
sections 105, 106 and 107 of the Transfer of Pro¬ 
perty Act and all leases for whatever term are 
transfers for value provided the rent is payable, 
[p. 3.52, col. 1.] 

A lease is a limited transfer of the premises yet 
it is a transfer thereof and if the rent is payable 
the lessee is a transferee for value wiihin the 
meaning of section 10 (5) of Rangoon Kent Act, 
and is entitled to the benefit of proviso to sec¬ 
tion 10 (1) of the Act. [ibid.] 

Where preinisisare occupied for the purposes 
of a person 6 business they are occupied by the 
person himself even though they are in tlie 
actual occupation of his workmen, [p. 382. col. 2.! 

First appeal from a decree of the 
High Court on the Original Side in Civil 
Regular No. 528 of 1922. 

Mr. Sen, for the Appellant. 

Mr. Das, for the Re.spondent. 

JUDGMENT.—This is a suit to 
eject a tenant and its decision turns 
mainly on the construction of certain 
provisions of the Rangoon Rent Act 
(Burma Act 11 of 1920) as aniencled by 
Burma Act I of 1922. 

The plaintiff is tenant of eight rooms 
in Fi-aser Street, Rangoon, under a 
verbal agreement and on a daily rent. 
He has been the tenant for 15 years or 
more and for the last six yeai-s or 
more the defendant has been his sub¬ 
tenant of one of the rooms, alsc* on 


a daily rent and under a verbal agree¬ 
ment. 

The relevant provisions of tlie Rent 
Act are.’— 

1. Section 2 (c), the definition of 
“ landlord ” for the purposes of the Act 
generally. This definition specificallv 
includes “ a tenant who sub-lets any 
premises” and it is admitted that the 
plaintiff is a “ landlord ” within tliis 
definition. 

2. Section 10 (1), which restricts the 

right of a landlord to eject his tenant 
but in the proviso allows him to do so 
“where the premises are reasonably and 
bona fide required by the landlord for 
occupation by himself." 

3. Section 10 (5), which reads as 
follows:—“For the purposes of this sec¬ 
tion, notwithstanding anything contained 
in clause (c) of section 2, the term ‘ land¬ 
lord ’ shall not include any person who 
has become landlord otherwise than bv 

a bona fide transfer thereof for value oV 

by the devolution of the premises upon 
him under a testamentary disposition or 
intestacy, ora settlement made before the 
first day of April 1918.” 

The plaintiff is a tailor employing a 
number of men and he claimed that 
owing to expansion of his business he 
had to employ additional men and that 
he required the room occupied by the 
defendant as a work-room for these 
additional men. Tlie learned Judge ou 
the Original Side found that the plaintiff 
had establislied this claim and that he 
did “reasonably and bona fide require 
the premises for occupation by himself.” 
But he held that the agreement under 
which the plaintiff lield thepz-emises was 
not a bona fide transfer of the premises 
to him for value and the plaintiff was. 
therefore, not entitled to the benefit of 
the proviso to section 10 (1). Accordingly 
dismis.sed the suit. 

The learned Judge held apparently, 
that a lease is a transfer of the premises 
but said that in this case there was 
no lease and found himself unable to 
hold “ that a right of occupying a 
room for 21 liours on payment of a 
rent of Rs. 7 a day can be construed 
as a bona fide transfer of the premises 
for value.” 




[1924 



INDIAN CASES. 


SIVADAS MUKER.TEE SUREXDRA 


N'ATH CHATTERJEi:. 


It may be noted that the bona / 7 '(/c.s' (j£ 
the transaction is not in question. 

I am of opinion that the deci.sion avus 
Avrong. UaA-ing i-egard to the terms of 
sections 105, 106 and 107 of the Trans¬ 
fer of Property Act, I think it must be 
held that the plaintiff has a lease of 
the premises. And if any lease, sha' a 
lease for a term of years, i.s a transfer 
of the premises for value, I think 
that all lea.ses, for AvhateA'er term, are 
equally transfers for value, provided, 
of course, that rent is jAavable, as in this 
case it is. 


Mr. Das, for the respondent, does not 
really contest this proposition. He 
argues that a lease is not a transfer of 
the premises, hut merely a transfer of a 
right to enjoy tJiem. He contends that 
the word ‘'thereof’ in section 10 (5) 
must mean “of the premises" and. 
though as it stands the word is gram- 
rnatically meaningless. I agree with 
him that it cannot jjossiblv mean any¬ 
thing else. But I hold that thougli ‘a 
lease is a limited transfer of the pre¬ 
mises yet it is a transfer thereof and 
that a lessee is a transferee for value 
within the meaning of section 10 fS) and 
is, therefore, entitled to the benefit of the 
proviso to section 10 (1). 

Mr, Das supports the decision oji 
other grounds also. He contend.s, first, 
that the plaintiff has not proved that 
he reasonably and bova yide requires 
the room for the purposes' of his busi¬ 
ness. He lays much stress on the fact 
that the plaintiff did not produce his 
books, which according to the evidence 
would have proved his employment of 
additional men. No doubt these books 
might have strengthened the plaiiitilf’s 
case, or might, on the other hand, have 
broken it down. But the plaintiff was 
not called upon to produce them and I 
do not think we can draw any infer¬ 
ence adverse to them. Without them 
there is on the record evidence suffi¬ 
cient, if believed, to prove the con¬ 
tention. The learned Judge who heard 
the witnesses has believed them and I 

see no sufiacient ground for differing from 
his finding. 

Mr Das further contends that if the 
plaintiff does recxuire the room for the 


occupation of his jouineymen that is 
Jiot “ occupation by himself" within the 
meaning of the proviso to section 10(1). 
To allow this contention would, I think, 
be to place too restricted a meaning 
on the words. A person occupying re¬ 
sidential premises also occupies the 
kitchen and servants’ quarters attached 
thereto though he in person may 
never enter them. Occupation of the 
dwelling house necessarily involves 
occupation of the necessary offices. The 
Act applies equally to business premises 
and where premises are occupied for 
the purposes of a person's business 
they are occuppied by that person 
himself even though he may himself 

only occasionally enter any particular 
part of them. 

I would, therefore, set aside the judg¬ 
ment and decree of the Court below and 
give judgment for the plaintiff as claim¬ 
ed with costs in both Courts. 

Advocates fee ten gold mohurs allow¬ 
ed. 

The respondent is allowed time 
until the 15th April, 1924, to vacate the 
premises. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Application- ix Appeal from Origixal 

DecPvEE No. 23 of 1920 
July .30, 1923. 

Pvcseul: Justice Sir Asutosh Mookerjee 
IvT., and Mr. Justice Cuming 

SIVADAS MUKERJEE— 

Petitioxer 

versus 

SURENDRA NATH CH^VTTERJEE— 

Opposite Party. 

Pnyhate and Administration Act (V of 
ss. Itl, 7S—Appointment of administrator—Con-^ 
sid^ratxons for Court—Unwillina person as ad¬ 
ministrator— Security. 

A Court in exercising its discretion in ai:>- 
poxnting an administrator under section 41 of the 
probate and Administration Act, will hav’e regard 
to consanguinity, amount of interest, the safety 
of the estate and probability that it will be 
properly administered. It is not to be gtxided 
by the ^vishes or feelings of parties, it is to 
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look to the benefit of the estate and to that of 
all persons interested in the distribution of the 
property. Therefore, it is not in the interest of 
the property to appoint a person who is in 
involved circumstances and whose creditors have 
already taken proceedings against him for the 
realiza’tion of their dues; nor should adininistm- 
tion be forced upon a person unwilling to take 
it or not ready to furnish security to the satis¬ 
faction of the'Court in accordance with section 7S 
of the Act. 

Application for amendment of judg¬ 
ment under sections 151 and 152 of the 
Code of Civil Procedure. 

Babu Mohesh Chandra Banei'jee, for the 

Petitioner. 

Babus jRani Chunder Moziimdar, Sur~ 
endra Nath Ghosal and Rama Proaad 
Mookerjee, for the Opposite Party. 

JUDGMENT. —This is an applica¬ 
tion made under sections 151 and 152 
of the Code of Civil Procedure for 
amendment of the judgment of this 
Court in Appeal from Original Decree, 
No. 23 of 1920. 

Section 151 presumes the inherent 
power of the Court to make such orders 
as may be necessary for the ends of 
justice or to prevent abuse of the process 
of the Court. Section 152 authorises the 
Court to correct clerical or arithmetical 
mistakes in judgments, decrees or orders 
or errors arising therein from any accident¬ 
al slip or omission. This may be done by 
the Court either of its own motion or on 
the application of any of the ])arlies. 
Section 153 provides that the Court may, 
at any time, and on such terms as to 
costs or otherwise as it may think fit, 
amend any defect or error in any pro¬ 
ceeding in a suit and all necessary 
amendments shall be made for the 
purpose of determining the real question 
or issue raised by or depending on such 
proceeding. We have no doubt that 
in tlie events which have liappened it 
is open to us to give necessary directions 
under one or other of these provisions 
of the Code. 

The history of this litigation is set 
ovit in our judgment which has been 
reported : Suretidra Nath Chatterjee v. 
Bivadas Mookerjee (1). We were called 
upon to consider in the appeal the ques¬ 
tion whether the Will executed by Rai 

(1) 09 Ind. Caa. 867; 35 C. L. J. 488; (1922) A. I. 

B. (0.) 182. 


Bahadur Krishna Mohan Mookerjee on 
the 21th June, 191G, and a codicil 
had l)een revoked and cancelled. The 
Trial Court came to the conclusion 
the Will as also the codicil hafl been 
revoked. Cn appeal we held that the 
Will had been revoked but that the 
codicil was in full operation. Our views 
were summarised in the following 

passage of our judgment: “Our conclu¬ 
sion is tliat tlie second Will executed on 
the 24th June,£1916, was revoked by the 
tevStator on the 14th April, 1918, by the 
execution of the deed of gift and also 
by tearing; but tliat the codicil was not 
revoked eitlier in law or in fact.” After 
this statement of our conclusion we pro- 
ceetled to add as follows : “the result 
is that this appeal is allowed and the 
decree of the District Judge set aside. 
AVe direct that Probate be issued to the 
apiiellant in respect of tJie codicil dated 
the 24th June 191().’’ Our attention 
has now been drawn to the fact that 
as the AA'ill Ewas revoked, the provi¬ 
sion for the appointment of execu¬ 
tors disappeared. Conseiiuciitly, no 
IhoViate could be granted in respect of 
the codicil which did not emliody a pro¬ 
vision for the ajipointment , of executor.s. 
This escaped the notice of tlie Court 
and our judgment must accordingly i)e 
amended. AVe direct that thejudginent 
be amended i>y the substitution "of tlie 
words “Letter.^ of Adininistiation” for 
word ‘ Probate.’ 

AA"e have been jiressed to liold, how¬ 
ever, that if Letters of Administration are 
issued instead of a Probate, tlie Letters 
of Administration should be issued in 
favour of the petitioner iSivadas Mukher- 
jee alone, wlio is one of the sons of the 
testator. AA’e liave anxiously considered 
wliether we should accede to this prayer 
and we have with some reluctance come 
to the conclusion that we should not 
grant the application. The testator left 
two sons. Kedarnath Mukherjee, and 
iSivdas Mukherjee, as also a grandson 
by a daughter named Surendra Nath 
Chatterjee. By his Will, he had appoint¬ 
ed all these persons as executors; and 
if we had not held that the Will had 
been revoked, the Probate would have 
issued, in the normal course of events, 
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to these three persons as executors. 
Probate, however, tauinot \)e granted in 
the events which have happened, and the 
Court is called upon to consider who 
should be appointed administrator. The 
rule for the appointment of an adminis¬ 
trator is formulated in section 41 of the 
Probate and Administration Act, 1881, 
which is in the following terms : “When 
a person has died intestate, or leaving 
a Will of which there is no executor 
willing and competent to act, or, where 
the executor is. at tlie time of the death 
of such person, resident out of the 
Province, and it appears to the Court 
to be necessary or convenient to appoint 
some person to administer the estate or 
any part thereof other than the person 
who, under ordinary cirumstances, would 
be entitled to a grant of administration, 
the Judge may, in his discretion, having 
regard to consanguinity, amount of in¬ 
terest, the safety of the estate and 
probability that it will be properly 
administered, appoint such person as 
he thinks fit to be administrator." It 
will be observed that one of the elements 
to be taken into consideration is consan¬ 
guinity; judged by this test, a claim 
by either of the sons of the testator 
is entitled to preference over that of the 
grandson by daughter. There are, how 
ever, other elements which must be taken 
into consideration, such as safety of the 
estate and the probability that it will 
be properly administered. The principle 
which underlies this statutorj^ provision 
was formulated by Sir John Nicholl in 
the case of Earl of Warwick v. Grcville 
(2); ‘‘The selection rests with the discre¬ 
tion of the Court ; that disci’etion, how¬ 
ever, is not to be arbitrarily or capricious¬ 
ly assumed, but to be a legal discretion 
governed by principle and sanctioned 
by practice ; in execising it, the Court 
is not to be guided by the Avishes or 
feelings of parties, but is to look to the 
benefit of the estate and to that of all 
the persons interested in the distribu¬ 
tion of the property. The first duty of 
the Court then is to place it in the hands 
of that person who is likely best to 

C-) (1^09) 1 X^hill. 123 at r- 1-^5; 161 15. R. 031. 


convert it to the advantage of those who 
have claims, either in paying the credi¬ 
tors, or in making distribution; the 
primary object is the interest of the 
property. Now, in the case before us. 

room for doubt that Sivadas 
alukherjee is in involved circumstances 
and that his creditors have already 
taken proceedings against him for 
the realisation of their dues. Kedar- 
nath Mukherjee has expressed no de¬ 
sire to act as an administrator and 
the Court would be reluctant to force 
administration upon an unwilling 
person. In these circumstances, kSurendra 
Aath Chatterjee.the grandson, is obvious¬ 
ly the person who should be entrusted 
wth the administration of the estate. 
He has expressed Iiis readiness to furnish 
security to the satisfaction of the Court 
m acccordance Avitli section 78 of the 
Probate and Administration Act which 
provides that “ every person to whom 
any grant of Letters of Administration is 
committed, and, if the Judge so direct, 
any person to whom Probate is granted, 
shall give a bond to the Judge of the 
District Court, to enure for the benefit 
of the Judge for the time being, with 
one or more surety or sureties, engag¬ 
ing for the due collection, getting in 
and administering the estate of the de¬ 
ceased, which bond shall be in such 
form as the Judge from time to time 
by any general or special order directs.’* 
e direct accordingh’ that Letters of 
Administration Avith copy of the codicil 
annexed be issued to Surendra Nath 
Chatterjee and that he do fiumish 560111413' 
to the extent of Ks. 2,000 (tAvo thousand) 
Avitli tAvo sureties for Rs. 1,000 each. His 
firet dut 3 ' will be to distribute the assets 
amongst the legatees in terms of the 
codicil of the 24th June, 1916, and to 
provide for the perfomiance of Deva- 
sheba in accordance Avith the first clause 
thereof. Our atteiition has been drawm 
to a scheme of Derattheha AA'hich Avas 
prepared l^»y the te'<iator on the 24th 
June, 1016. Tliis aa'os not incorpomted 
in the codicil and coiisequeiitlA” aac can¬ 
not include it in the grant.* But, for 
the sake of convenience, the scheme as 
framed by the testator, may, for the 
present, be adopted as the scheme for 
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the management of the Devasheba suh- 
ject, however, to this reservation that 
if the scheme in any respect contravenes 
the provisions of the codicil, the scheme 
must to that extent be modified. 

The result is that our original judgment 
is amended by the substitution of the 
words ‘ Letters of Administration’ for 
‘Probate’ and Surendra Nath Chatterjee is 
appointed administrator on the terms and 
conditions mentioned. The decree based 
on the judgment will be amended accord¬ 
ingly. Each party will pay his own costs 
of these proceedings. The administrator 
will be entitled to take his costs out 
of the estate. We assess the hearing 
fee at one gold mohar. Let the Probate 
already issued be amended by tl^e Dis¬ 
trict Judge so that it may be read as 
Letters of Administration instead of Pro¬ 
bate. The administrator will act under 
the direction of the District Judge. 

s. D. Deoxc amended. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 258 op 1923. 

July 2, 1924. 

Present :—Mr. Justice Kanhaiya Lai. 

SAGWA AND OTHERS—DEFENDANTS 

—Appellants 


i'c 

B H AG WAN DAS— Plaintiff 

-- RESPt)NDENT. 

Jjandlord uud tvnout — (Jccui)ancif tenant -jSV//- 
nown tree—Rijht in fruit or wood - Custom-Con¬ 
tract. 

An occupancy tenant is entitled to tlic fruits 
or to the fallen wood of a self-sown tree unless 
some custom or contract to the contrary is 
jjroved. 

Ilarbans Lnl v. Maharaja of Benare.'i, 2.’l A. 12(5; 
A. W. N. (11(01) 15 and Sathan v. Kamla Knar. i.'5 
A. 571; A. \V. N. (181)1; 107; 7 liul. Dec. (n. s.) :501, 
followed. 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Meerut, dated the -Ith 
December, 1922. 

Mr. S. D. Sinha, for the Appellants, 

Dr. K. N. Kaljity for the Respondent 
JUDGMENT.— The dispute in this 
appeal relates to a mango tree standing 
on the border or near the boundaiy of an 
occupancy plot No. 492 khasra occupied 

23 


])y the defendanls. The phiiiiliA’ 
Ziunindar oi the village. The t ree j r.-enl ly 
drievl up and fell down. Tlu‘ id.iinliiT 
tlierenpon sought to appropriate the 
fallen wood. Tlie defendants interfered. 
The plaintiff accordingly hied the 
present suit for an injunction to restrain 
the defendants from interfering with the 
appropriation by the plaintitY of the 
fallen wood of the said tree, or if tlic 
wood has meanwhile l^een removed, for 
llie recovery of Rs. 18 on account of liie 
value of the same. The Courts below 
decreed the claim, lioldingthat according 
to the general custom the zamindar wdii 
entitled to the wood of the said tree. A 
copy of the ivajib-nl-arz of the village 
was produced, which describes the rights 
of grove-holders but says nothing in 
particular about tlie rights either of the 
zamindarov of tlie tenant to the fallen 
wood or dried timber of the stray trees 
standing on the occupancy holding. As 
])ointed out in Ilarbans Lai v. Maharaja 
of Benares (1,) Hie trees on a holding i)aj'- 
lake of the nature of the holding and in 
the absence of a contract or custom to the 
contrary a tenant has the same rights in 
respect of them as he has in the holding. 
The plaintilY iloes not allege that the 
tree in (juestioii had been ])lanted by 
him. The defendants asserted that 

they had planted it, but they failed to 
l)rove their allegation. The tree in 
question must, therefore, be deemed to 
liave been a self-sown tree growing on 
the occupancy holding ; and a tenant is 
as much entitled to the fruits or to the 
fallen wood of such a tree as he is to 
the produce of the land. In Xathaii v. 
Kamla Knar (2) it was held that a 
Z(fnfindar claiming aright to the fallen 
wood of self-.sowii trees, which had been 
growing on an oceni)ancy holding, must 
prove some custom or contract, })y wliich 
he is entitled io lake sueli woofl. The 
j)laintilY in this case has failed to 
establish that lie has any such right. 
This appeal is, therefore, allowed and the 
claim of the plaintiff is dismissed with 
costs liere and hitherto . 


s. D. 

(I'j 23 A. 12G; A. 
(2) 13 A. 571; A. 
(N. 6.} 361. 


Appeal allowed. 
Av.(1901-; 15. 

^V. X. (1891; 167; 7 Ind Dec 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
Xu. 150 OF 1922. 

May 9, 192-i 

Preficnt: —]Mr. Justice Suhrawardy and 

]\lr. Ju'^tice Graham. 
JXANEXDPvA XATH MUSTAPHI 
—Defendant—Appellant 


rc 

DUKHIRAM SAXTRA—Plaintiff — 

Respondent. 

Bemjal T^funu!/Act 'VIII of IHH6), s. 16S-H 
-- Land law-<, scheme and policy of- Uaiyat, po.s/- 
ii<jn Iff I r-raiyat, whether can ac(pnre <iccv- 
jxincy ritjhu f 'nder-vaiyixii tenure, udieihcr trans¬ 
ferable- Pjevious poi^session. when ca;f t'orni basis 
iff sv.it -Evidence Act (Inf Mrj). .s*.' lll-Suh- 
ser^uent conduct -Estoppel. 

Ihe scheme and policy of tlie laiul laws of 
penpal is lo oriA’inally divide p(M‘.sons havinj; 
iiUerest in agricMiltural land into two classes, 
ciz., those in actual occupation or cultivating 
u-jiants and those entitled to rent from such 
tenants. There may be several degrees of rent- 
receivers. hut there is one class of cultivating 
tenants who are <-alled raiyats. [p. col. 1.] 

In theory the raiynt is supposed to b(^ in 
actual occujiation of the land and actuallx* 
cultivating it. By virtue of this character, the 
raiyat is iHU'mittcd l«» acquire a right of occu¬ 
pancy, or the right lo r.'main in occupation (if the 
land. Ubid. I 

Tliough he is allowed to sub-let in the eye 
of law. the raiyat is the actual occupant of the 
lan-1, ix-eupying it through his lea.se(», as by 
8 ub-lctting Ik* does not h(*come a middleman 
Ip. .‘188, col. 2.J 

Kalce Chinn ISinyli v. Ameeiondileen, *J W R 
relied on. 

The Bengal 'IVnaUv-y Act. luovcv.-r, has been 
li-s.s lavourablc lo an uiniov-t a Iyiit and lias taken 
away his right of aei|uiring a right of <jecu- 
pancy under any condition except i>v local usage 
or custom. He is no lielter than a ' tenant-at-will 
with no tangible interest in the land exeei;t (hat 
of holding It till the end of the agricultural vear 


The right of an under-rujjyat is not tran‘ifer- 
iible. [ibid.\ 

Akhil Chandra Biswas v. 7/«.9a/a .\li *^0 Inrl 
(’as. 698; 19 C. W. N. 24G; 18 (’. L. J. 262 imir- 
vnnisa V. Ainnal All, 27 lx\d. Cixs. "ITi: 20 (’ L I 

VI-■ I 

Mandat v. I^asrat Ah, o< Ind. (’as. 912; 32 (’. L. J 
46, Yaknb Ali v. Mea Jan, 29 Ind. Cas.* 6S6;- 13 (’ 

164, and Gopal Mandal v. Tapai Sankhari, 15 Ind 
Cas. 54o; 46 C. 43; 28 C. L. J. 81; 22 C. W N 618’ 
referred to. ’ ’ 

Jainini Hunduri v. Eajcndra Xath 11 \V V 

.. n nnd .^chcr Ui v 'A 

to ’ il29, referred 

Mere previous pcssersion, unless perfected into 
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adverse rcssession, 6^nnot form the foundation 
of a suit foritcovery cf possession. 

Subsequent conduct or word (;annot operate as 
eslopiel. [p. 390, col. 1.] 

Asnw.tunnessa v. Harcndra Lai, 8 C. L. J. 29, 
followed. 

Appeal against a decree of the Sub¬ 
ordinate Judge, Second Court, Hughly, 
dated the 8lh August 1921, modifying 
that of the Munsif, Second (Jourt, dated 
the 11th March 1919. 

Babus Biresh'ivar Bagchi and Nirodc 
Baran Ray, for the Appellant. 

Babus AiJiaTencba Nath Bose and 
Natida Gopal Btmnerjee, for the Re¬ 
spondent. 

JUDGMENT. ^ This appeal arises 
out of a suit for declaration of title 
and recovery of possession of a raiyati 
holding and for a declaration that the 
plaintiff’s right tliereto was not affected 
by the decree in Rent Suit Xo. 418 of 
1915, or the sale thereof under that 
decree. The appellant purchased the 
raiyati in execution of the said rent- 
deci'ee for the sum of Rs. 510, 

The plaintiff rested his claim to the 
land on a two-fold basis. He claimed 
it as tlie iiishkar land of one Tincowrie 
Mukerji which he had purchased at a 
road-cess execution sale, and also alter¬ 
natively by virtue of private purchase 
from one Tushtu Das, who held a korf'a 
tenan(?y of the disputed lands under the 
defendants, Mustaphis. The Trial Court 
found that the plaintiff had failed to 
establish either claim, and dismissed 
the suit with costs to the contesting 
defendant. On appeal the learned Sub¬ 
ordinate Judge of Hiighlv confirmed 
the finding of the Munsif so far as at 
related to the lakheraj title, but allowed 
the appeal so far as the plaintiff’s 
riglit by purchase fi’om Tushtu Das 
was concerned, and the suit was re¬ 
manded to the Court of first instance 
for a finding whether the notice con¬ 
templated by section 158B (2) of the 
Bengal Tenancy Act had been served on 
the co-shai’ei-s. 

Against that order of remand there 
was an appeal to this Court with the 
result that by consent of the parties the 
decree of the lower Appellate Court, so 
far as it related to the effect of the de- 
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fendaiit's rent-decree and directed that 
the suit be remanded to the Trial Court 
to be decided in accordance with the 
directions therein contained, was set 
aside. As regards the lakhcraj title 
claimed by the plaintiff the judgment 
was directed to he treated as final so 
far as the lower Appellate Court was 
concerned, and in lieu of the decree and 
of the portion of the judgment set 
aside an order was made under r. 25 
of O. XLl of the Code of Civil 
Procedure directing the Trial Court to 
determine the (luestion wliether notices 
under section 158B (2) of the Bengal 
Tenancy Act were duly seryed bv tlie 
respondent on the co-sharer landlords. 
A direction was made that the Trial 
Court would be at liberty to take such 
additional evidence as the parties might 
wish to adduce on the point and it 
was ordered that the appeal would 
remain on the file of the lower Appellate 
Court which on receipt of the finding 
of the Court of first instance would 
dispose of the appeal in the usual way 
and make a decree embodying the 
decision already arrived at as regards 
the lakkeraj title claimed by the plain¬ 
tiff, and the decision which might be 
ultimately arrived at as regards the 
effect of the rent-decree. Opinion 
was expressly reserved upon any 
questions of law arising between tlie 
parties. 

Ill accordance with these directions 
the case went liack to the Trial Court 
and the learned Munsif recorded a 
finding that there was no evidence or 
materials before him to show that any 
notice under section 158B (2) of the 
Bengal Tenancy Act was served and he 
accordingly answered the question re¬ 
ferred to him in the negative. The 
aj^peal then came again before the vSul)- 
ordinate Judge and in the result was 
partly decreed with proportionate costs 
the judgment and decree of the Ihial 
Court being confirmed so far as the 
lakhcraj title claimed by the plaintiff 
was concerned, and the appeal to that 
extent lieing dismissed with propor¬ 
tionate costs, but the plaintiff’s right as 
purchaser of Tushtu’s nndei'-iuiyati right 

to the extent of a 13-annas l-pies share 


of the dis])uted land was declared, arnl 
he was given a decree for recovery of 
j)OSsession of that share join(l>' \vitii the 
defendant No. 3 {now ap])ellautj, the 
judgment and tlccree of the (Vuirt of 
lirst instance being to that (‘xtent set 
aside. The defendant No. 3 then tiled 
this api:>eal. 

A ]u-eliminary objection has lieeit 
taken on behalf of the respondent to 
tlie hearing of the appeal on the ground 
that the defendant No. 3 having oIj- 
tained all that he could exiieet to get 
and not being in any way aggi'ic'ved 
by the decree, the appeal is incom¬ 
petent. We do not think there is any 
substance in this contention. The effect 
of the decree is that the plaintiff will 
get possession of a 13-annas f-pies 
share of the disputed laud jointly ^vith 
the defendant No. 3. Apart from the 
cpiestion raised by the apj>elUint that 
his share has lieeii wrongly c'alculated 
we arc t)f opinion that when a person 
is compelled to hold land jointly with 
another who he alleges is not Iiis co¬ 
sharer, he can luirdly be held to bti 
not aggrieved by the decree. The 
appellant moreover is forced by the 
decree to accej>t the plaintiff* as liis 
under-tenant against his will. We 
hold accordingly that tlieai)peal is com¬ 
petent. 

Coming to the merits of the case, the 
main question involved is, whether the 
plaintiff’ as purchaser of the under- 
raiyu.ti from Tushtu, who held it under 
the defendants who are occupancy 
raifjats, can maintain this suit. In 
other words, is tlie interest of an under- 
raiyat transferable in law? TJie learned 
Subordinate Judge has ob.served that 
“no tangible and satisfactory evidence 
Avas given or t)ff‘ered to shoAV that Tuslitu’s 
interest Avas trausferal)le.“ He has, how¬ 
ever, referred to se\'eral eases and held 
that there is n«.» authority for llu* vieAv 
that the intere.st of an under-raiv/at is 
not transferable. He is of opinion ap¬ 
parently tliat there is no difference a.s 
regards transferability between an occu¬ 
pancy right and the riglit of an luider- 
raiyat. In support of this vicAv lie has 
relied upon section 183, Bengal TenancA-' 
Act, which enacts that an under-z-aiT/aC 
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nia,y liv custom or tis;ic*'c cic'[ULr(? ris^ht 
of oc'cupancy. He ha^, Uierefore, come 
to th- coueluHoa tint th- interest of aa 
nnder-ra/iyaC is transferaljle witJi the cron- 
sent ol the landlord and that cunse- 
quently none hut tlie landlord can ques- 
tion the validity (»f the transfer. On 
the facets of this case he has lield that 
the defendants as purchasers of the 
Tmder-7v,ivar/ in execution of tiieir 
deciee for rent against I'ushtu whicJi, 
according- to him, passed the ri<i-ht, title 
and interest of the judgment-debtor, 
cannot question the transferalDility of 
the xuyler-raiyafi or tlie plaintiff's‘title 
y pin ate purcliase from Tushtu, but 
as landlords they are entitled to do so. 
As one of the defendants, viz., defen¬ 
dant iNo. 3, the appellant has appeared 
and contested the suit, he has dismissed 
It as against him and decreed it as 
against tlie other defendants ■who have 
not appeared. The learned Vakil for 
tlie plaintiff-res])ondent has adopted the 
same line of argument and urged that 
the right of an under-raiynt is transfer¬ 
able with the c-onsent of the raiyat. 

The'scheme and policy of the land 
laws of Bengal is to originally divide 
persons having interest in agricultural 
land into two classes, viz., Iliose in 
actual occupation or cultiva! ing tenants 
and those entitled to rent from such 
tenants. There may be sen-oral degrees 
of rent-receivers, but there is one class 
of cultivating tenants who are called 
raiyaU'. In theory the raiyat is sup- 
}JOsed to be in acdual cjccupation of 
the land and actually cultivating it. 
-By virtue of this character, tlie raiyat 
18 permitted to acquire a right of oc¬ 
cupancy, or the right to remain in occu¬ 
pation of the land. It was found that 
m every case it was not possible for 
the raiyat to cultivate the land himself 
and he was allowed to cultivate it bv 
hired labourers or by under-tenants- 

^inah Singh ^-^Baboo Gooman 

Singh (D. He must hold land under 
cultnation either hy himself or others 

him under his 
^ superior cultivator ” : 
Bam Mungul Ghose v. Lukhca 

■ <1) W. R, (1804) Act X. Rul, 61. 


Narain Shaha (2) and Karoo Lai Thakoor 
V. Luchmeeputy Doogur (3). Though 
he is allowed to sub-let in the eye of 
law, the raiyat is the actual occupant 
of the land, occupying it through his 
lessee, as by sub-letting he does not 
become a middleman: Kalee Chum Singh 
V. Amcerooddin (4). Theunder-raii/atac¬ 
cordingly did not stand on a much 
higher footitig than hired labourers and 
the raiyat is supposed to be cultivating 
the land through his wnder-raiyat. 
Such was the status of the under-raiyat 
though under the old law he could ac¬ 
quire a right of occupancy in lands 
sub-let to him otherwise than for a 
term or from year to year (section 6. 
Act X of 1859), but ordinarily he could 
not do so as his sub-lease was generally 
for a term or from vear to vear: Domunool- 
lah Sircar v. Mahnuadic Nushyo (5). 
The Bengal Tenancy Act, however, has 
been less favourable to an under-y-aii/at 
and has taken away his right of ac¬ 
quiring a right of occupancy under any 
condition except by local usage or 
custom. He is uo better than a tenant- 
at-will with no tangible interest in the 
land except that of hoklijig it till the 
end of the agricultural year. When it 
was hehl under the old law, which was 
more ]>artial to the nnder-rniyat, that 
his interest is not saleable, there is less 
reason to supiiose that it is so under the 
Bengal Tenancy Act. Tliere is ample 
authority for the view tliat the right of 
an under-r« 2 //(/^ is not transferable: 
Chandra Bbs-av/.v v. Husain AH (6), 
Amiriinncssa v. Jinnat AH (7) and 
Bishambhar Mandal v. Nasarat AH (8). 
8^ee also YakvtiAH il/cu Jan (9i and 
Gopal Manual v. Tapai Sankhari (10). 

It is now settled law that the interest 


^2; 1 W. u. 71. 

(3j 7 W. R. 15. 

(4> 9 W. R. 579. 

(O' 11 W R. 556; .3 B. L. R. A. C. 176. 

(6j 20 Ind. Cas. 608; 19 C. W N. 246; 18 C. L. J. 
262. 

u) 27 Ind. Cas 271; 20 C L. J. 548; 42 C 751; 
19 C. W. N. 43. 

(8j 57 Ind. Cas. 912; 32 C. L. J. 46. 

(9) 29 iMd. Cas. 686; 43 C. 164. 

^ aO) 45 Ind. Caa. 545; 46 C. 43; 28 C. L. J. 84; 

22 C. tv. 618. 
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of an \xnder-7'aiyat is not heritable : 
Arip Mondal v. Rcnn Ratan Mandal 
{11)^ Jatnini Suiidari v. Rajeiidra Nath 
(l2) and Meher Ali v. Kalai Klia- 
Iasi (13b It may not be wrong 

to sav that one of the ordinarv in- 

* « 

cidents of a transferable interest is its 
heritability. Tt has again been held 
that an iinder-rcn’^at cannot maintain 
a snit for ]>ossessioii based upon title 
but can recover t)()ssessi()ii on tlie 
strength of his previous possession. 
Banka Behai'ij v. Raj Chandra Pal (14) 
and Gour Mandal v. Balaram Mayiji (15b 
It is not necessary for us to consider 
how far these decisions can be sup¬ 
ported, as according to the view con¬ 
sistently held by this Court, mere pre¬ 
vious possession, unless perfected into 
adverse possession, cannot form the 
foundation of a suit for recovery of pos¬ 
session. But these cases show that the 
right of an under-m//yat is so un-sub- 
stantial that it gives him no title to 
recover possession even from a tres¬ 
passer. 

For the view that the right of an 
nnder-raiijat is transferable with the con¬ 
sent of the superior holder, tlie raiyat, 
reliance has been placed on the case of 
BononiaU v. Ki}ylaSh ;!(>). 'I'he liead- 
note of the case is not ([uite consistent 
with the d('cisi(ju for one of the learned 
Judges, Jackson. J., in tlie course of 
his judgment oliserved: ‘‘ 1 would only 
add that I never heard before that the 
question as to the possibility of selling 
a korfa. tenant’s right couhl be raised, 
and it appears to me to be contrary to 
the nature of things that such a thing 
could happen.” It is worthy of note 
that this was the view held of the law 
before the Bengal Tenancy Act. (larth, 
C. J., confined his decision to the facts 
of that case which was a suit against 
the raiyat. That decision, moreover, 
doe.s not support the respondent’s con¬ 
tention that an \uider~rtiiyati is transfer¬ 
able with the consent of the raiyat. Ac- 

(11) 31 C. 757; 8 C. W. N. 470. 

(12) 11 C. \V. N. 519. 

(13) 29 Irid. Cas. 4GI; 27 C. L. J. 579; 19 C. W. 
N. 1129. 

(14) 2 Ind. Cao. 2.')2; 11 C. W. Is. lil. 

(la) 43 Incl. Cas. SGI; 22 C. W. N. (U. 

(10) 4 C. 135; 2 Ind. Dec. (.s', h.) S7. 


cording to the head-note, it lava down 
the contrary proposition that it is not 
transferable without the consent of the 
raiyat. If it is not transferable with¬ 
out the consent of the ixiiyat, it does 
not necessarily or logically follow that 

it is transferable with his consent. The 
reason is that the transfer of an intere.^i^ 
which is ihiL transferable in law. rii;iy 
be binding on various legal gnmnd's 
on a j>crson having the right to clud- 
leiige the validity of the transfer. Jt 
is attempted in tins connection to estab¬ 
lish ail analogy l)?tween an occupanev 
right and tlie interest of an under- 
raiyat. ^Vs has been observed in 
nnnessa v. Jiini'tt Ali (7), everv right, 
is not transferable and as remarked 
in AkJnl Chayidra Biswas v. Husain Ali 
(6), an under-7Y//i/n/i is not ipso -facto 
transferable. In the Special Bench cas(‘ of 
('fiandra Benodc v. Alla Bu.v (17), it 
was held on a reference to several 
sections of the Bengal IVnaiicy Act 
that the law recognised the transfer- 
ability of an occujiancy right thougli 
subject to certain (lualitications. In 
the case of an undert-m//yuD', the Bengal 
Tenancy Act is m»t only silent regard¬ 
ing its trausferalnlity, but aft'ords sutii- 
cieut indications to tlie contrary. Jt is 
contendcil thnt as an undev-raiyaf may 
by custom acipiii-e a right of ocinipancy, 
lie should Ite jilaced, so far as the pre’ 
sent (piestion is concerned, on the same 
footing, as an occni)ancy raiyat. We 
are unable to discover liow this jirovi- 
sion will lielj) to place an wudov-raiyat, 
who has not acquired a right of occu¬ 
pancy by custom on the same level 
Avith an occupancy raiyat. Besides, if 
it is loosely said liiat the interest ofan 
under-ra/iyuf is transferable M-itli the 
consent (A his landlord, it rnay not 
neces.sarily indicate the transferabilit\' 
of such an interest. H may sigaifV 
that the landlord i.s willing to accept 
the transferee as Ids tenant in lieu of 
the old tenant, practically a case of fresh 
settlement. 

But yon *eding the correctness of this 
jiropo.^ition of law which has found 
i'avou” widi til - learned lower Court and 

(17i 5S Iilfl. (Jaj, liy.r, ISC, IHP 01 Y 

81N ■ 
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Iiaa been ^strenuously maintained by the 
learned \ akil for the res]jondent, it is 
ditiicult to see liow it can bp ai)])lied to 
the facts of this case. Tiip plaintiff 
purchased the under-?vn'/ya/i in 1911, 
while the defendants purchased it at an 
auction-sale in 191b. It is not the 
plainlilTs case, nm* is t!u‘i>' any evideni-c 
oi' hiidiiiL;' tliat the dcfeinlanls con¬ 
sented to tlie sale to the plaintilY. But 
it is ai'c‘ue<l that the conduct of some 
of tlie defeuflaiits in not appearintj in 
llie^ suit and contestiii.e' the idaintiff's 

claim is tanlannnmt to cnnseut. 

fail to apiu'eciate the loiric of this ar.iru- 

inent. J'^ven if express consent wen; 

some of the defendants Iona; 
alter the ]'lainliff*s inu'chase, it couhl 
not be said that the sale to the plaintiff 
was \vith the landlord's consent; at 
most it inialit amount to recoG;nition 
of the i)laintitY by the non-contestin" 
defendants. But this theoiy too cannot 
be sustained (.ui the facts {>f this case, 
d'he rent-suit was brought to whicdi all 
llic defciulants including the absent 
defendants were parties agaiust 'I’ushtu, 
thus iieualiviiii^ any su,ir<^estion iliat 
they ever consentetl to the transfer by 
Tnshtii to the plaintitY\or that they ever 
recognised the i)laintifY as their tenant 
or the transfer to him. Moreover, it 
is the jilaintilY's ease that In* was dis¬ 
possessed by defendants Nos. 1 and :i. 

I-astly, it is attcunpted to iiiAoko the 
principle of estoppel. Jt is said that, 
as the defendants themselves jinrcliased' 

1 lei ) t i in execution of their 
decree, they are estopperl from denyini^ 
the trailfeiability .d the under-jvn'i/a^d 
The law oi estoppel is ctuitained in sec¬ 
tion 115 of the Kvidence Act. It is not 
the plaintilY's case that he was misled 

by any act or word of the defendants in 

purchasin<jc the uiider-rrt///u;/. S'uiise- 
cpient conduct or word cannot, operate 
as estoppel : Asmat-iny-itcssa v. Harcvdr<i 

But it is submitted that the 
question of transferability of the under- 

raiyati does not arise in this case be- 

from" plaintiff who is a purclmser 
irom the uuder-ruii/uA and the defen¬ 
dants \vho are purchasers of the same 

(I^) 8 c. ]., j. 21). 


under-in execution of a decree. 
In supiport of this contention reliance 
has been placed on the case of Aye??/cd- 
dhi V. iShri.sVi Chandra (19). That case 
has no bearing on the present question 
as it related to an occupancy right 
transferable with tlie consent of tlie 
landlord. It was discussed and distin¬ 
guished in A sin a t~zni-n esfia v. Harendra 

Lai (18). Tlie authority of La la Deo- 

« 

s(frfin V. Batesicar Mnndal (20) has 
been l ightly questioned by the learned 
Subordinate Judge in view of the decision 
in Kitmhan Mandar v. Kamala Prosad 
Chairdhurij (21). We agree witli the view 
ta.ken by the learned Subf»rdiiiate Judge 
that the defendant in the capacity of 
landlord is entitled to (juestion the 
vaiiflity of the sale of the under-7ai^nf/- 
to the plaintiff. In this view of the 
matter the learned Hubordinate Judge 
has dismissed the plaintiff’s suit to the 
extent of the share oi the defendant 
Xn. 3. 'The logical result of his findings 
is that the nndev-raiyati in this case is 
not transferable, and that the defendant 
Xo. 3 as a landlord is entitled to qiies- 
titm the ])]aintiff".s right as purchaser 
from Tushtu. We think that tlie learned 
Subordinate Judge is right in these 
lindings and there being no cross-appeal 
hy the plaintilY they must be taken to be 
eorrecl. The only ])oint on which we 
differ from the Court below is its view that 
an under-rait/nii in transferable with tlie 
consent of the superior liolder, and that 
the defendants Xos. 1 and 2 not having 
contested the suit the idaintiff is entitled 
(it is not stated upon what specific 
groLiiul) to a decree to the extent of the 
interest of those defendants in the 
holding. The present suit is for declara¬ 
tion of title and recovery of possession. 
In our opinion the plaintiff has failed 
to prove his title and is therefore not 
entitled to any relief. In view of the 
opinion we have formed on the question 
of plaintiff's title, it is not necessary to 
consider tlie other points urged by the 
appellant. 

The result is that the appeal is allow¬ 
ed, the decree of the lower Aiipellate 

(iin 11 (’. w. X. 7fi. 

1 20 ) :J 2 Ind. Cas. 1 ( 03 ; 23 C. L. J. 5 . 59 . 

( 21 ) 20 Ind. Cas. 733 ; 21 C. L. J. l-B. 
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Court set aside and that of the Court of 
lirst instance restored with costs of all 
the Courts to be paid hy the j)laintift‘ to 
defendant No. 3. 

K. s. D. App 2 al allowed. 

N. 11. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 929 op 1922. 

April 22, 1924. 

Present: —Mr. Justice Wallacre. 
CHINTAKAYALA KAMMAIAH 
NAIDU GARU— Plaintiff— 

Petitioner 


VZ7'SICS 


ATHITI MUSATJAH (dead) throuoh 
HIS LkCtAI. Refrksentati\'e and another 
Defen dants— Resfon dents. 


Madras lyicnl Boards .let (F of ISSI,\ s. 7 i - 
Licensee to tap trees under In'\m‘iar if "’tenant "— 
lAability to pay lani-cess. 

A lic?use'i u'lder tho hold t of an inam in a 
zeinindari for a p::rio:i of years of tlie riijhl to 
tap trees in th? inam lands is not a “tenant” 
within the meaninc; of section 7.3 of tlie Madras 
Local Hoards Act so as to render him lial)l3 t> his 
licensor for the land-cess payable by the latt-T 
under ih ^ Act. 

Petition, under section 25 of Act IX of 
1887, praying the High Court; to revise 
a decree of the Court of tlie District 
Miinsif, Vi'/agapalain, in Small Cause 
Suit No. 212 OF 1922. 

Mr. B. Satyanarai/ana, for the Peti¬ 
tioner. 

Mr. P. Somasujularam, for the Respond¬ 


ent. 

JUDGMENT. —The question in this 
case is whether a licensee under the 
holder of a Dharimalla iuam, in a zemhi- 
dari, for a period of ten yoar.s with aright 
to taj) date trees is a tenant within I lie 
meaning of section 73 of the Madras Act 
V of 1884, so as to he liable to his licensor 
for the land-cess payable by the latter 
under the Act. The plaintill is an inter¬ 
mediate landholder and had under 
decree Kxhibit B to pay Rs. 131-2-5 to 
liis landlord as land-cess ioT Faslis 1321 
to 1325 plus costs of sui^ anrl he seeks 
to recover half of tlial sum liom tlie 
licensees the defendants. 

The word “tenant" in the Act is 


defined to include all persons who occupy 
lands under a landholder. This dotini- 
tiou is not illuminating, and considera¬ 
tions of the meaning of tlie word as used 
in other enactments do not alTord much 
assistance either. It lias no doubt been 
held fe. p., that the ryotwari holder of a 
Tree is an occupier of land wilhin 
Uie meaning of section G of the Madras 
Forest Act (see/2e/e/*c/ice n,nh r section 
39 0 / the Madras Forest Act (1). It would 
lie unsafe to infer from that that a 
licensee of tlie right to ta|) dati* trees in 
a zemindart Inam is a tenant Avithin the 
meaning of the detinition in Act V of 

1884. 

I think the question has to he lock¬ 
ed at from a different ]>oint of view. 
The tax wliich plaintitT has to pay to the 
zemindar is a "tax on th<' anniUTl rent 
v.ilue of land." It is caleiihiteal midor 
section 54 (3) of the Act “on tlie annual 
rent jiayable to the land-holder l)y his 
tenants", and the landholder is hound to 
furnish the Collector under section (J5, 
with a statement of the annual rent valiu- 
of tlie lands occupied hy his tenants or 1>\' 
himself. The word •'rent " is not defin¬ 
ed in the Act, and it is not clear whether 
or not it is intended to mean only the 
rent payable by an c.slatc tenant as delin- 
ed in the Madras Instates Land Act. I 
think it may be taken that the Local 
Hoards Act does not contemplate any 
radical ditlerence betAveen the method (if 
calculation of the rent value on ryotwarl 
land and of the rent value of land hedd 
under any other tenure. Noav on the 
case of ryoticari lands it is clear that the 
rent value is based on the assessment 
payable to GoA'ernment for the land. 
iM'ory one kiiow.s wimt tliat is, and 1 d.. 
not think it could be seriously argued 
that, if a ryotwarl holder leased out datf* 
trees on his holdin.g for tapping, the. 
amount of that lease could l)e taken uit{» 
necount for tlie purpose of calculating 
the rent value of the land under section 
51 ( 1 ) of the Act. A ryotwari holder is 
bound so long as he holds tlie land and 
therefore so lung as he liolds the right to 
lease orit the trees wpon it to pay tlie 
assesam^n: on the laud. It is that ami 

(It I'J M. *JD3; 1 Weil- 7 .kS; I lud. D>c. (s s i 
(F. tie. 
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not the lease amount on Avliicli tlie tax 
will have to l)e calculatetl. 

I do not see Avhy any dift’erent 
princ'iple should ])e applied to lands in 
an estate. Ihe lease of trees on these 
lands does not al)olisii tlie rent payable 
on the lands to tlie laiul-holder and it is 
not suggested in this case that the land 
rent has been abolished. It is asserted 
tliat the lands are uneultivablr. l»ut only 
because (jf a trarlitinii that jieople who 
eultivalo them do not lu'osper. The 
assesse*! land rate then still I’einaiiis t(> 
]>rovide tin' basis on whieli the tax levi¬ 
able under t his Aet sliall be caleulated 
and the tax ('an he caleulated leunlly on 
nothing else. If, as a matter of fact, the 
tax has been caleulated on an>' other 
basis then the landholder liiinself will 

have to take action to liave the mis¬ 
take rec'tilied. 

It follows then that the amount 
payable under a license f(n‘ tapping 

date trees on land whieli is alreadv sub¬ 
ject to land rent is not a proj)er basis ^or 
calculation of the rent value of the land 
and is not ‘;^rent” as used in section (M of 
the Act. h]ven if a licensee be, in a 
manner of speaking, the tenant of the 
licensor, the latter cannot recover from 
the tenant anything not taken legallv 
from him by the (’ollector and, as set 
out above, the (’olleetor eaniiot’ to inv 
mind, legally collect from the landholder 
as tax under section G1 of the Act anv 
tax based on the amount of the license ' 

1, therefore, agree with the District 
^lunsif that the suit must fail and dis¬ 
miss the revision petition with costs. 

Petition dismissed 


CALCUTTA HIGH COURT 

Letters Patent Appeal No. 13 of 

1923. 

November 22, 1923. 
Pi'esent.*—Justice Sir^Vsiitosh Mooker 

M Justice Rankin. 

MAiSlM ALI AND others—Platntiffs- 

Appellaxts 

VCl'SUS 

ABJAL KHAN and others—Defend vn 

--Respondents. 

hvidcm:e. nc( ij of 1 STJ\ Pr, 


dure Code iAct V of 1898), s. II 40 , proceedings under, 
relevanci/ a 7 \d admissibility of, iu civil cases — Co- 
sharer- - Adverse possession — Limitation — Declara¬ 
tory decree, for uuknntcn share. 

In a suit for pos.session the fact that there 
v»n.s a proceeding under section 115, Criminal 
Procedure Code, that there was an inquiry into 
tlie matter and that there was a decision adverse 
to tile allegations of the plaintiff, is a relevant fact 
and is admissible in evidence on general princi¬ 
ples as well as under section 13 of the Evidence 


Ar-t. [p. .mi. col. 1.1 

Dino/nnui Chowilhurnui v. 
dhurani, I. A. i^l at i>. :?!)• 
V> .M. L. 83; I Pom. L. 
3. 221 iJ*. referred to. 


Hi'ojomohini Chow- 
2!I (’. 187; 6 C. W. N. 
n. ir,7: 8 Sar. V. C. 


In order to establish title by adverse possession 
in favour of one co-sharej* against another, it 
must be established hy unambiguous evidence 
that there was a comidete ouster to the know¬ 
ledge of the co-shnrer. That is to say, the pos- 
ses.''ion of one co-»harer can be said to b© 
advers.' against anotlier only if tliere is an open 
denial of title and limitation can run. if at all, 
only from that date. jp. 3!I4. <-oI, i*.] 

A decree caniioj be given for a declaration of 
title t(» a share lh(‘ extent uf which cannot 1)6 
determined on the evidenc.-; on the record, [p. 395, 

Cf'l. 1.1 


Letters l*afont appeal against the 
jtidgment of Justice AValmsley, 

dated the 9th Kebniarv 1923, in Appeal 
from Appellate Decree* No. 41 of 1921, 
against the decision of the Subordinate 
Jtulge, Chittagong, dated the 4th Octo¬ 
ber, 1920, reversing tliat of the Munsif, 
Patiya, dated the 17th December, 1918. 


FACTS appear from the following 
judgment (T 

Walmsley, J.— This appeal 

preferred by the plaintiffs. It arises 
out of a suit which they brought to 
establish their exclusive right to a 
tank and, if necessary, for recovery of 
po.ssession. The tank admittedly belong¬ 
ed to three brothers and the plaintiffs 
say that, by descent, by purchase and 
hy partition between the defendants 
Nos. 7 to 17, they acquired 8/9th of the 
entire interest and also that they 
acquired a right to the remaining l/9th by 
adverse possession against the heirs of 
Hamed Ali who was one of the three sons 
of one of the original three owners. 
The learned Munsif decreed the suit 
finding that, among the defendants, 
<^'nly defendant No. 17 had anj’ interest 
left and he gave the plaintiffs joint 
possession witli the defendant No. 17 
leaving the extent of the said defend 
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ant's share undetermined. On appeal 
the learned Subordinate Judge touud 
that the plaintiffs had failed to prove 
that they had acquired title to Samed 
All’s share by advei'se possession. The 
defendants Nos. 1 to 6 are the sons of 
Faiz All who bought Samed All’s share 
from his grandson. Tlie Judge says 
that it was the duty of the plaintiffs to 
prove ‘‘an open and notorious ouster 
and clear adverse possession for more 
than 12 years" and that he does not 
tiud any such evidence on the plaintiffs' 
side in the record. Rest is a linding 
of fact and unless it was arrived at 
by an improper method of reasoning, 
it is conclusive. 

The learned Counsel for the appellants 
contends that the learned Subordinate 
Judge was wrong in referring to the 
order pas.sed in a proceeding under 
section 145, Criminal Procedure Code. 
To understand the case, it is necessary 
to mention that in 1890 the plaintiffs 
excavated the tank whereupon Samed 
Ali’s sons, tlie predecessors of the pre¬ 
sent defendants, brought a suit to re¬ 
cover possession. This suit they did 
not prosecute. In 1898, there Avas 
Record of Rights prepared and neitlier 
the name of Samed nor the names of 
his sons appeared in the reconl. Then, 
in 1917, the present defendants’ father 
made his purchases from Samed Ali’s 
grandson and earl 3 ’ in 1917 there were 
prccsedings under section 145, Criminal 
Procedure Code. The Magistrate after 
hearing the evidence, said that the 
second part\', that is to sa^^ the pre¬ 
sent defendants had given bettei- 
evidence by their possession and liis 
conclusion was that both parties arc 
entitled to joint possession. Put judg¬ 
ment is clearly admissible for the 
purpose of showing that there were 
proceedings, that the present parties 
were parties to those proceedings and 
that a particular result ensued upon 
those proceedings and I think that 
that is the manner in which the learn¬ 
ed Judge has used the judgment; and, 
looking at tlie facts Avhich he has 
mentioned, I cannot sa\' that he 
has committed any error in arriving 

at the conclusion at which he did arri^’e 


that the plaintiffs had failed to prove 
twelve years’ adverse possession ex¬ 
tinguishing the defendants' interest. 
At the last moment, to save sometJiing 
from the Avreckage, the learned Counsel 
for the plaintiffs asked that, instead of 
tlie suit being dismissed altogether, a 
declaration should be made of the 
plaintilfs’ title. To this, tliere are tAvo 
objections. The first is that tlie plaint¬ 
iffs did not ask for such a suitable 
declaration and it does not appear tiiat 
any injury Avere to be done to them by 
refusing to giA'e it and the record is 
that there is the undetermined share 
of tlie defeiKlant No. 17. 1 think it 

Avill be objectionable to pass a decree in 
the plaintiffs’ favour declaring that the.y 
have a title to 8/9th of tlie tank jointly 
Avith anotlier man, the defendant No. 17 
whose interest is an uncertain quantitA*. 

The result is that, in my opinion, tJie 
appeal sliould he flismissed Avith costs. 


Babu Nnrendra Kitinai' Das, for the 
Appellants. 

Moulvi Maha mmad Nurul Ilitq Chow- 
dhiiry, for the Kespondenis. 

JUDGMENT. 

Mookerjee, J.- 'I'liis is a:i appeal 
under clause 15 of the Letters Patent 
from the judgment of I\lr. Justice 
Walmsle^’’ in a suit for confirmation 
or recovery of possession of a lank on 
establishment of exclusive title tliereto. 

The plaintiffs set up a three-fold 
title. Tiamelj', title by inheritance, 
title by purcliase and title by ad¬ 
verse possession. The Court of first 
instance lield that title Avas establislied 
no! in respect of the entire tank but 
Avitli regard to a sliare in it; and un¬ 
able to determine the precise extent of 
that share, the Court gave the plaintiffs a 
joint decree along Avith the seventeenth 
defendant. On appeal the Subordinate 
Judge reA’ersed this decision and dis¬ 
missed the suit. That decree has been 
affirmed by Mr. Justice Walmsley. 

The appeal raises three points for 
consideration, namel.y, first, AA'hetlier 
reliance should have been placed upon 
the proceedings in a case under sec¬ 
tion 145, Criminal Procedure Code; 
sccondl}”, Avhether the alleged title by 
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nrlveise possession liad been estal)- 
lisiied; and thirdly, whether ihe piaint- 
ius v.eie eiitilh’d to a diad'.rat ii »n of 
title to an nna-eertaiieol share. 

As ie 2 :ar<ts the lirst i»oint, it appears 
that the ap]tellaiits were t!ie liist i)arty 
in a proeeediny: under se«!ti''n 14-3. 
Criminal Proeedure Code, in PJlth 
Their case then, a::> novr, v;as that they 
^vc^e entitled to the exfdnsive ]»osscs- 
sion of tlie tank on I that tliere was a 
likelihood of a breach of the peace ns 
the second i^arty vpredf'ce.ssors'in-in- 
t(‘vcst of tlu' ded'endant.s) (daimed wroim- 
fnl i)Ossession jt)intly witii them. l^i)ou 
investigation, the ^Maydstrate c;:me to 
the c*(.)n(dusi(jn that tiie i)lainti!Ys were 
not in exedusive lait in j()int iiosses- 
sion, aiul that tiiere was no likelihood 
of a breacdi of the i>eace. <3n these 
grouncls ])ioceedings were disc<_)ntinned 
(m the L*2nd I\lar<di, 1917. It is plain 
that the fact, that there was a pro¬ 
ceeding under section 115, (hdrninal 
Procedure Code, that there was an 
inquiry into the matter and that lliere 
was a decision adverse to the allega- 
tifjiisofthe plaintiffs, is a relevent fact, 
and the Subordinate Judge has i>ro)>erly 
treatefl this as evidence. The view of 
the Subordinate Judge is supported by 
the decision of the Judicial Committee in 
JJinomo7ii Chuwdluiirini v. Biojornoliini 
('hoivdhuvani (1). In that case Lord 
Lindley pointed out, t hat order.s for pos¬ 
session under the provisions of the 
Criminal Proceduie Code ivlaling to dis- 
]_)utC5 regarding immoveable jnc/pertics 
are Police orders made toju’eventlu-eachcs 
of the peace and decide no question 
of title ; but such orders are admissible 
in evidence on general princii)les as Avell 
asunder section 13 of the Indian Kvi- 
iieiice Act to show the fact that such 
orders were made. Consequeiitlv, the 
first point must be decided against the 
appellants. 

As regards the second point, the Sub¬ 
ordinate Judge held that the alleged title 
b\ adverse posses.sioa had not been 
established. The parties are co-owners 


(1) 29 I. A. 24 at p. 29; 

^ Bom. 

‘b 221 (P. C.;. 


23 C. 187 
L. li. 167 


6 C. W. X. 
8 c?ar. P. C. 


and in order to establish title by adverse 
])05.sess_fon in favour of one co owner 
against another, it luust be established 
by muunl>iguous evidence that there was 
a complete ouster to tlie knowledge of 
the CO sharer. This is settled beyond 
controversy lyv recent decisions of* the 
Judicial Committee which alfinn the 
jirinciplc that the possession of one co- 
sharer can be said to be adverse against 
another, only if there is an open denial 
of title, and limitation can run, if at all, 
only fi'om that date ; see the oliservations 
of Lord ^Macnaglilen in Corea v. *4ppi(- 
haml (2), ol Lord Dunedin in Muttu- 
vai/agara. v. Brito (3), of Lord Buckmaster 
\n Hardit Singh v. Guvnuikh Singh (4), 
of Viscount Cave in Varada Pillai v. 
Jcevaratiniammal (5), and of Lord 
Atkinson in *l7*a6-4//A7iaa v. Mahnntd 
-W/ A7(u// (()), see Bala ram Gnrin v, 
Sjiama Chatrin Mondal (7), Jofjnarain 
Sen Ckil V. Snehitra Dehga (8), Jagun- 
Hath Marnwtri v. Chandni Bibi (9),‘and 
Ka Has (Via nd cu \og \'. Bijog Cha ndra Nog 
(10). The Subordinate Judge has accu- 
ruicly analysed tlie evirlence to show tliat 
it does not support the theory of exclusive 
])ossession and complete ouster. 

As regards the tliiid point, Mr. Justice 
V alinslev lias correctly held that the 
plaint ill's cannot claim a decree for fle- 
clarations of title. The specific title 
alleged by them has not been establish¬ 
ed. On the other hand, tlie difficulty 
remains that the extent of their share 

(2) (m2) App. Cas. 230: 81 L. J. P. C. 131; 10a 

L. T. 636. 

(3) (1918) App. Cas. 893; 67 L. J. P. C. 146. 

(4) 47 Ind. Cas. 626; 28 C. L. J. 437; 58 P. W. K. 
1918; 61 P. R. 1918; 24 iM. L. T. 389; 20 Bom. L. R. 
1061; (IDP), M. W. N. 1; 9 L. \V. 123; 1 V. P. L. K- 
(P. C.) 8 iP. C.K 

(5i53Ii*d. Cas. 901; 46 1. A. 285; 43 M. 211; 
(1919) .M. W. N. 724; 10 L. W. 679; 24 C.W. X. 
316: 38 M. L. 3. 313; 18 A. L. J. 274; 2 V. P. h R. 
(P. C.> 01; 22 Bom. L. R. 414 P. C. 

(0/ 07 lud. Cas. 4U; 35 C. L. J. 33J; 20 A. L. J. 
543; (1922> A. I. R. (P. C.) 61; 43 M. n. J. 101; 31 

M. ij. T. 94; 24 Bom. L. R. 951. 

(7) to Ind. Cas. 298; 33 C. L. J. 344; 24 C. W. N- 
1037. 

C5 lad. Cas. 8; 33 C. L. J. 592; 26 C. W. X. 
203; (1922) A. 1. R. (C.) 8. 

y9) 67 inJ. Cas. 31; 31 C. L. J. 132; 26 C. W. 

X. 63. 

(10) 72 lud. Cas. 680; 34 C. b. J. 434; (1923^ A. I. 

R. (C.) 18, 
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cannot be determined on the evidence as 
it stands. In such circumslances, it is 
impossible to make a decree in favour of 
the plaintiffs in respect of an unknown 
vshare ; see Heinendm Nath Roy v. IJpcn- 
dra Narahi Rotf (11), Nahin Chandra 
Ghoshv. Nilkainal Mukdwpadliiiaya (12), 
Basa Veswayxiswanii v. The Bellary 
Miuiicipal Council (13). 

The I'esult is that the decree made by 
Mr, Justice Wahnsley is affirmed and 
this appeal is dismissed with costs, 
s. n. Letters Patent Appeal dismissed. 


(11) :\2 hid. Oas. i;57; 1.3 C. 22 C. L. .1. 110; 
20 C. W. N. IIU. 

02l :m Ind. Cas. 11: 2i) C. L. J. :i37. 

J3) 17 liul. Cas. 15R: 38 M. (J; 12 1^1. L. T. 105; 23 
M. L. J. *179; a912) M. \V. N. 1080. 


MADRAS HIGH COURT. 

Skconm) Civil Appeal No. 1011 or 1021. 

March 31, 1021. 

Present: —Mr. Justice Phillips. 

MUTHUSAMI NAIDTT— Plaintiff— 

Appellant 

K A Y A L IT N A11) U—Defend a n t— 

Respondent. 

Surety and debtor—Cojitrihution One eurcty 
TtceiriiKj counter-security from principal debtor. 

A surety wlio has received from the i)iir.cip:il 
debtor a counter-security for the liability which he 
undertook jointly with other co-suivlies is liabl? 
to bring in for the benefit of such co-sureties what¬ 
ever he has received from that source. 

Steel V. Dixon, (18S1) 17 Ch. D. 825; 50 L. J. Ch. 
591; 45 L. T. 112; 29 \V. K. 735, relied on. 

Second appeal against a decree, dated 
the 21st Janiiaiy 1921, of the District 
Court of Trichinopoly, in Appeal Suits 
Nos. 22C and 246 of 1920, preferred against 
a decree, dated the 8th February 1920, of 
the Court of the District Munsif, Sri- 
rangam, in Original Suit No. 12Dof 1918. 

Mr. K. R. iVa?*a?/an«5a7?ii Iyer, for the 
Appellant. 

Mr. V. C. Scshachariar, for tlie Re¬ 
spondent. 

JUDGMENT.— In this case the 
plaintiff, the defendant and one Subba 
Konar were sureties for one Muthukrishim 



Naidu in respect of two promissory- 
notes for Rs. 300 each. Suhsccjueniiy 
the defendant ol)tained a Ji\poilie(‘a- 
tiou I'ond from tlie pilnciixU dehioi'. 
Muthukrishna Naidu, for Rs. 3,500. Part 
of the consideration was an undeilak- 
ing by t!ie defendant to discharge 
tlie promis.sory-notes for whicJi lie and 
the plaiutilf were jointly sureties. Sub- 
sequently a suit was liled on tlicsc 
promissory-notes, and decree was ob¬ 
tained and in execution, Rs. 615 was 
realised from the plaintiff. Meanwhile the 
defendant obtained a decree on liis 
hypothecation bond and has purchased 

mo.st of the jiroxierties belonging to tlic 
mortgagor. 'J'hc plaintilfs suit is to 
recover the money which lie had to 
pay on account of the suretysiu]>. Tlie 
District jMunsif decreed the suit on 
the ground that tlie defendant Jiaving 
undertaken by the hypothecation bond 
B-J to discharge the ])ronii.ssoiy-noles 
was liound to contribute the money to 
the plaiutilf. I'he Distj’ict JinJge* on 
appeal has dismissed the plaintiff’s 
suit on the ground that it was based 
on unfonnded representations and 
arrangements and was misconceived. 
On the linding that the defendant has 
received from tlie iirincipal deljtor a 
counter-security for the liability, which 
he undertook jointly wiiJi the iJaintilf, 
ho is liable to bring in for the benefit 
of the plaintiff and his co-sureties, Avhat- 
ever he has received from that source. 
Tliis principle is laid down in Steel v. 
Di.von (1) and it is not suggested 
that the above facts would not be 
applicable in this case. In neither of 
the lower Courts does this particular 
aspect of the case seem to have been 
considered although apparently there 
were the necessary materials for it. It is 
now argued for the resjiondent that 
certain other facts might have been elicit¬ 
ed if the parties had known exactly the 
case they had to meet. In view of 
the fact that tlie plaint is not veiv 
clearly drafted, and does not in teini's 
contain the jilca wliicli is taken lieie. 

I think it is ou]\’ fair to the defen¬ 
dant to give him an cjiportunity of 

(1) (1881) 17 Oil. O. 825; .50 L. J. Cb. 591; 15 L 
T. 112; 29 \V. U. 735. 
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tried Judge's decree is set 
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CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 15 of 

1923. 

November 22, 1923. 

Present :—Justice SirAsutosh Mookerjee, 
Kt., and Mr. Justice Rankin. 
DHARANI MOHAN RAY— Plaintiff— 

Appellant 

US 

ASUTOSH MUKERJI and others — 
Defendants—Respondents. 

Bengal Tenaucu def \Vlll of ;>6dl, iv. A/J. WoA^ 
m. 1U7, lOS, urn and lOOA -Fair annual re,a 
settled by Revenue Oijiccr—Decision of Reve 7 }ue 
Officer, force of—Decree of Civil Court—Decision 
of Revenue Officer not challenged by way of y'crision 
or appeal--Finality of decision - (iuestion decided 
by Revenue Ojfficer, whether can be re-opcned. 

Where in a proceeding under section 105 
Bengal Tenancy Act, for asses3:neiit of fair rent 
the tenant contends that he holds the land rent 
free, and the Revenue OlHcer assesses un annual 
rent, by compromise or otherwise, the decision of 
the Revenue Orficer, by virtue of provisions of 
section 107 (1) of the Act, has the force and effect 
(>£ a decree of a Civil Court in a suit between the 
parties, and if it is not challenged by way of u 
revision or appeal, under sections 108 and 109A of 
the Act, it operates as a final decree as decidin" 
between the parties, (i) that the tenant holds the 
land subject to the pajnnent of rent; (ii) that the 
Uir annual rent is that fixed by the Revenue 
Oificer. [p. 398, col. 1.] 

So long as the decision of a Revenue OTic^r in 
proceedings under section 105A. Bengal Tenancy 
Act, remains in force, efTect must be Kivon to it 
under section 107 of tlie Act. [ibid.] 

It 18 not open to defendants to raise bv wa^^ of 
defence, under s^tion 109, the very question which 
was ided by the Revenue Officer under section 
105 Act. That section does not whittle 

away the effect of section 107 of the Act and 
applies only to cases where no decision has been 

2.] '’ concerned. 


Rajendra Xnrain Mazuindar Choudhury v. 
Ah.eiiRi ':C-'li‘.x, 17 liid. Oas. ol.'l, _6 0 V\’. N. 758; 49 
875; (1J22)A. I. R. (CM hlo nud Gokul Mandar 
V. Fad nanand Singh, 29 I. A. 19f); 29 C. 707; 6 O. 
\V. K. 825; 4 Bom. L. Li. 793; 8 8ar. B. G. J. 323 
^P. C.), distinguished. 

Letters Patent appeal against the 
judgment of Mr. Justice Walmsley, 
dated the 9th February, 1923, in xVppeal 
from Appellate Decree No. 68 of 1921, 
against the decree of thcFirstSubordinatf; 
J udge of 24-Perganah.s, dated the 24tli 
August, 1920, affirming that of the First 


^lunsif, Barasat, 
August. 1919. 

FACTS appear 
jndgment of 

Walmsely, J. 

out of a rent suit. 


dated the 30th 
from the following 


- This appeal arises 
It is preferred by the 
defendants. Tlie Record of Rights was 
prepared in 1912in wJiich the defendants’ 
holding was sliowm as liable to settle¬ 
ment of rent and, in another column, 
there was an entry that it was niskar. 
The landlord thereupon made an appli¬ 
cation under section 105 of the Bengal 
Tenancy Act for settlement of fair rent. 
The defendants urged that tlieir holding 
was rent-free. The decision went against 
them. When the present suit was insti¬ 
tuted, the defendants again raised the 
contentiim that their tenancy was rent- 
free. Both the Courts below have lield 
that tlievare liable to pav rent and liave 
jiassed a decree for Rs. 3-9 as. per 
aunuiu—the sum obtained in the proceed¬ 
ings under section 105. Two points are 
raised on behalf of the appellants. The 
fust is that the landlord’s application 
under section 105 was made more than 
two months after the final publication of 
the Record of Rights and it is said that 
the order passed in it was in consequence 
a nullity. The second point is that, in 
any case, the Courts below have taken a 
wrung view as to tlie effect of the order 
under section 105 in a subsequent suit 
fur rent. 

So far as the first point is concerned, 
the Courts below say that there is no evi¬ 
dence before them to prove that more 
than two months elapsed before the land¬ 
lord made his application. The only 
evidence produced was a certified copy of 
an order-sheet and that shewed that the 

first order was passed on the 10th June 
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nearly six months after the final x^uhli- 
cation. The view apparently taken hy 
the Courts was that the application might 
have been liled months before any order 
was recorded in the order-sheet. 
AVhether that view is correct or not, I do 
not think I should say in second appeal 
that the Courts below are wrong in say¬ 
ing that the defendants have failed to 
prove that the application liled by the 
landlord was filed out of time. Conse¬ 
quently, 1 need not go into a discussion 
of the question whether the order made 
by the Settlement Officer was, in conse¬ 
quence, a nullity. I would only point 
out that the defendants not merely con¬ 
tested the case but thev introduced in 
it questions referred to in section 105 of 
the Tenancy Act. 

The next point urged on behalf of the 
defendants has, in my opinion, mucli 
more substance. Both the Courts below 
refer to the decision in the proceedings 
under section 105 as binding against the 
defendants. They do not say so, but it 
is obvious that they were thinking of the 
provisions of section 109. In this tliey 
are wrong. On several occasions it has 
been held that section 109 does not 
preclude a defendant in his defence from 
raising questions which might not have 
been raised by the plaintiff in a suit. I 
do not think it necessary to quote any 
decision on this point. 

The result is that the appeal must be 
allowed, the judgment and deci*ee of tlie 
lower Appellate Court set aside and the 
case remanded to that Court for a re-hear¬ 
ing in order that the Judge may consider 
whether the evidence proves that the 
defendants are liable to pay rent and at 
what rate of rent, if they are liable. In 
coming to his conclusion, the learned 
Judge will bear in mind that the judg¬ 
ment in the proceedings under section 
105 of the Bengal Tenancy Act is not 
conclusive on the matter. 

I am asked to direct that the parties 
should be allowed an opportunity of ad¬ 
ducing further evidence. It is a matter 
on which I exp'*ess no opinion. It will 
be for the le.ii'ue I Judge of the (^j'lrt of 
App i il bol )\v t ) decide whether they 
Bhouii bo S ) allowed or not. 

Costs will abide the result. 


Babu 'Mrityiinjaij ChaiUrjec, for the 

Ai)i)eilant. 

Dr. Dwarka Nath Mittev and Babu 
Narin Chandrakar, for the Respondents. 

JUDGMENT, 

Mookerjee, J,— This is an appeal 
under clause 15 of the Letters Patent 
from the judgment of Mr. Justice 
Walmsley in a suit for arrears of rent. 

The plaintiff-appellant instituted this 
suit against the defendants-respondents 
for recovery of arrears of rent due in res¬ 
pect of a tenancy held at Rs. 3-9 per 
annum. Tlie defendants contended that 
they were not. liable as the tenure was 
rent-free. This contention was overruled 
and the suit was decreed by the primary 
Court. On appeal, the decision was 
affirmed by the Subordinate Judge. The 
judgment of the two Courts went against 
the defendants on the ground that they 
were bound by a decree in a proceeding 
under section 105, Bengal Tenancy Act, 
and that they had failed to establish 
what lliey ha(l asserted, namely, that the 
<lecree was made without jurisdiction. 
On appeal to this Court the defendants 
urged that they were not precluded 
by the provisions of section 109, Bengal 
Tenancy Act, born proving tliat tlaey held 
the land rent free. This contentioji 
was accepted by Mr. Justice Walmsley 
and he remanded tlie case fur enquiry 
whetlier the evidence iiroves that tlie 
defendants are liable to pay rent, and if 
so, at what rate. We are of opinion that 
this order cannot be supported. 

It appears that the Record of Rights in 
this case was finally published on the 
IGth Decemlier, 1912. This record contain- 
eJ ail entry to the effect that tlie defend¬ 
ants held tiie land without payment of 
rent, luit that the land was liable to be 
assessed witlireiit. The landlord there¬ 
upon instituted a proceeding under section 
105, Bengal Tenancy Act, for assessment 
of fair rent. The tenants contended that 
they held the land rent free. Consequently 
the question contemplated by section 105A 
clause (a) arose, namely, whether the 
l.Tnd was ■ was not liable to payment of 
rent. Tt th'^reuTion hecameinenmbent upon 
the Revenue Ollicei* to try and decide that 
issue and to settle rent under section 105 
if he should hold that the land was 
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lialile to payment of rent. Tt is not clear 
\vlia.L tooiv ])[ar*(' l.oMoro tho S(‘ttieinent 
Oiiieor. Dm tliis niu'-h i ecomes <<l)viou.s 


on an exaninialion of the Jieconl of liiirlits 
that on tile Jatli Xoveml)er, l!jl3 rent 
M-as a,ssesse*t at tlio rale of Us. 3-1) per 
annum, ft has been stated liiat tliis onler 
was made hy consent of parlies ; init that 
is immaterial for our present i>urp(‘sc, 
because under clause ((>j of section 105, 
where the parties agree amongst tJiem- 
selves, by compromise or otherwise, as 
to the amount of tht^ fair rent, it is 
incumbent upon the Revenue Officer to 
satisfy liimself that the amount agrecil 
upon is fair and eipiilable, and it is only 
it he is So satisfied that lie can record 
the amount agreed upon as the fail* and 
equitable rent; if he is not so satisfied, 
he lias to settle a fair and equitable rent 
as provided in sub-sections (4) and (5). 

'ihe real question is. what is the 
effect of such a decision by the Revenue 
Officer, djic aiisuer is furnished by 
section 107. yiib-sectioii (1) of that 
section provides that in all proceedings 
under section 105, section 105A and 
secuon lOG, the Revenue Officer shall, 
subject to rules made by the Local 
Government, adopt the procedure laid 
down in the Code of Civil Procedure for 
the trial of suits ; and his decision in 
eveiy such proceeding shall luive the 
force and eifect of a dcciee of a (hvil C'ourt 
in a .suit between the parties and, subject 
to the provisions of sections 108 and lO'JA 
shall be final. Sub-section (2) next 
provides tluit a note of all rents settled 
under section 105 and of all decisions of 
issues or disputes under section 105 A or 


section lOG shall be made in the Record 
of Rights finally published under sub¬ 
section (2) of section 103A and sucJi note 
shall be considered as part of the record. 
This was done in tlie present case. 
Section 103 inovides for revision of the 
order of the Revenue Officer and section 
109A provides for a first appeal to the 
Special Judge and a second appeal to 
the High Court. In the case before us, 
there is nothing to indicate that the 
decision of the Revenue Officer was 
challenged by way of either a first appeal 
or a second appeal. The decision of the 
J^eveuue Officer consequently operated as 


a decree of a Civil Court in a suit 
b q weeii tfie ])arlies ; and it has the force 
and oifect of a final decree which decides 
two vital elements of the relationship 
between the ])arfies: first, that the 
defendants hold the land subject to the 
payment of rent ; and secondly, that the 
fail* rent payable is Rs. 3-9 annas 
aniiuallv. 

Hut section 109 has l^een invoked in 
order to show that it is open to the 
defendants to raise by way of defence the 
very question which was decided by the 
Revenue Officer under section 105. In our 
opinion section lOJ has no application 
to a case of this description. That section 
provides that, subject to the provisions 
for an appeal, a Civil Court shall not 
euteriain any application or suit concern¬ 
ing any matter which is or has already 
been the subject of an application made, 
suit instituted or iiroceedings taken 
under sections 105 to lOS botli inclusive. 
This does not w'hittle away the effect of 
section 107 and applies to cases where 
no decision has been pronounced by the 
Revenue Officer concerned. The decision 
in Rajciidra Ntwaiii Mazumdai'’ Choudhary 
V. Skeikh Kalim (1) does not affect the 
present question and was pronounced 
under entirely different circumstances ; 
there the objection was sought to be 
raised by way of defence in a suit 
instituted before the publication of the 
Record of Rights. Nor is the matter 
affected by the decision of the Judicial 
C’ommittee in Golcul Mandar v. Padina- 
7tand Sinyh {'2). It is not necessary for us 
now to consider whether it is or is not 
]>o-ssible for the defendants to get rid 
of the decision of the Revenue Officer 
which operates as a final decree. This 
much is incontrovertible that under 
section 107, so long as that decree 
remains in force, effect must be given to 
it, and if effect is given to it, tliere is 
no escape from the conclusion that the 
claim for rent must be decreed on that 
basis. 

The result is that this appeal is allowed 
the decree of iVIr. Justice Walmsley set 

fU G7 Ind. Cas. 813; 26 C. W. X. ".'iS; 49 C. 875; 
(1922) A. I. R. (C.) 575. 

i2) 29 I. A. 196; 29 C. 707; 6 C. W. N. $25; 4 Bom* 

L. R. 793; 8 Sai:. P. C. J. 323 (V. C ). 
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aside and that of the Subordinate Jiuk^e 
restored with costs of two hearingsiii this 
Court. 

s. D. Letters Patent appeal allowed. 


MADRAS HIGH COURT. 

Civil Suit No. 257 of 1921. 

April 2, 1924. 

Present: —Mr. Justice Kumaraswami 

Sastri. 

AGNES ISABELLA CAMPBELL 

AND ANOTHER—PLAINTIFFS 

C. AUDIKESAaHjLU NAYADU 

AND OTHERS—DEFENDANTS. 

Mol’tijagc (English) — Redemption— diem in- 
ierest—Limitation Act (IX of lOOS), Sell. J, 
Arts. IJt? and ISJ—Transfer of Property Act (/U 
of I882)y ss. 58 (d), 70 (h) — Accouiits. 

In a suit for redemption of an Ri\i;lish moil- 
f'nge, in whieh a delinite term is lixed for re¬ 
payment of the princixxal and interest, llie plaint- 
ifi'.s arc bound to I'jay post diem interest iij) to 
the date of redemxjtion, after taking credit for 
sums which the mortgagee got from the mort¬ 
gaged property during the jieriod he was in 
possession, unless the terms of the document 
show that tlie intention of the parties was tlmt 
no interest should be paid subsequent to lla; 
date when the mortgage-money became duo. fj). lul, 
col. 2.] 

(Case-law discussed;. 

The granting of tlie power of sale in a 
mortgage is only a remedy which is usually 
given and tlie mortgagee is not bound to e-vendsc 
the power any more than he is bound to sue on 
the expiry of the due date under tlic p:rnalty of 
his losing subsequent interest. [p. 101, col. l.j 

Tho period of limitation applicable lo a suit 
for redemption or recovery of possession of im¬ 
moveable pioperty under mortgage is (50 ycais 
lunler Art. of tlie Limitation Act and 

liability to pay post diem interest is not. ihere- 
hu'c, confined to twelve years only under Art. 132. 
[j). 100, f5ol. 2.1 

TJie Transfer of Proi^erty Act only codilies 
the general principles of equity and section 70 f/? i 
applies as to the manner in which accounts are 
to be taken in regard to an English mortgage, 
executed before and sought to be redeemed after 
the Act. [p. -101, ooi, 2.J 

All*. I. V, Pamannja RaOy for the 
Plaintiffs. 

Messrs. V. Radhakridinayya, S. Ala- 
singarachari and V. S. Govindacharn^ for 

the Defendants. 


sion -of the 
]'a>.sed on tlie 
nig that tlie 
redeem tlie 


JUDGMENT.— Tlie idaintiffs r.iuA 
to retieeia the propcii>’ meiilioiied ia 
Hu ] laint, uhieli was nicil^a^^ed on the 
17tli of July. LS71, to steiue tho; si.m of 
K.'.. 8.150 with iiiteiest at j oi eeul. per 
annum. The moj-tgagee was in | osses- 

I>u.])eil\-. A doo-ice was 
inul of AJaieh, (ieclai- 

plaiiililTs arc entitled to 
mortgage and diiectiag 
accounts lo be taken of the amount due 
to the defendants for principal and in¬ 
terest, of the rents and ])rolits of 
the mortgaged property, of the sums 
paid for rales, taxes and other iiuhlic 
charges, of tlie sums paid liy tlie cUdend- 
ants for the due management of the 
l>rojjeity, and the sums jadd foi- neces¬ 
sary repairs. 'Ihe n.at ter was reieried 
lo the Official lieferee who lias suhinitteot 
a repoit. Olyjections have been taken 
liy the plaintiffs but the defendants liave 
liled no objection. Tlie oljections piess- 
cd before me arc that, as theie was no 
j»rovisioii for payment of interest after 
July, 1879, the Official liefeice was wroiig 
in c:ivij;g po,st duvi interest at the bond 
rate amt the ciefendants are c iiJy entitled 
lo interest by way of damages at 0 per 
cent, for six yeais, and that instead of 
applying the income icceivcd by tJic 
mortgagee lirst in reduction of public 
eharges, rci.ahs and then of the inteiest 
Iiayable, the Official Referee has taken 
ail account of eacJi year adding iiji the 
total^ charges and the interest, etc., de¬ 
ducting fi'om tlie amount so ari'ived at. 
the income for the year leaving a balance 
against 1 lie mortgagors and has allowed 
iiI>oii lljal balance 12perceiit. i^ei- annum. 
'I'liis is in effect giving comjiound* 
into rest. 

'I he lirst <)l)jeetion relates to post diem 
interest and Iliis tiuns upon tlie terms of 
the^ mortgage. Tiie deed of moilgage 
leeiles that the mortgugois giant and 
con\ey the propeity specilied in the mort¬ 
gage to the mortgagee, ‘To have and to 
hold the said premises unto and to the 
use of the mortgagee", his heirs and 
a.igus sal jeet to tlie follo\\iijg pioviso; 
“jiiovided always that if the said JtJiii 
AViJliam Coxe, E. \V. Coxe, J. H. Coxe, 
r. P. Coxe and Agnes Isabella Coxe, 
their lieirs, executors, administrators, re- 
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presentatives or assigns shall pay unto 
the said Canckoo lyaloo Naidu. his exe¬ 
cutors, administrators, representatives or 
assignes the sum of Rs. 8,-150 on or 
before the first day of July, 1870, together 
-with interest for the same in the mean¬ 
time at the rate of 12 per cent, per 
annum without any deduction, then the 
said Canckoo lyaloo Xaidu, his heirs or 
assigns will, upon the request and the cost 

of the said John William Coxe. 

their <>v any of their heirs, executors, 
administrators, representatives or assignes 
reconvey the hereditaments liereby 
granted to the use of the said Johii 

William Coxe.their or any of 

their heirs and assigns or as tliey, or he 
shall direct; but if default shall 1 )e made 
in payment of the said sum of Rs. 8,-150 
or the interest thereon in the manner 
aforesaid, or any part thereof respectively 
on the first day of July, 1870, it shall 
be lawful for the said Canckoo lyaloo 
Naidu, his executors, administrators, re- 
jU’esentatives or assigns without any 
further consent on the i)art of the said 

John William Coxe.their or any or 

either of their heirs or assigns to sell 
the liereditaments hereby granted to¬ 
gether or in parcels and either by public 
auction or private contract -with power 
upon any such sale to make anv stipu¬ 
lations as to title or evidence of title or 
othenvise wliich the said Cankoo Ivaloo 
Naidu, his executors, administrators or 
assigns shall deem proper and also with 
full power to buy in or rescind any con¬ 
tract for sale of the said premises and 
to re-sell the same without being res¬ 
ponsible for any loss occasioned tliercby.” 
The deed goes on to provide that the 
mortgagee, his executors, administrators 
representatives or assigns “shall hold the 
monies to arise from such sale upon 
trust in the first place thereout to re-im- 
hurse himself, for themselves or pay 
and discharge all the costs and expenses 
attending, incurred in or about such sale 
or otherwise in respect of the premises 
and in the next place to apply such 
monies in or towards satisfaction of all 
and singular the monies for the time 
being, owing on the security of these 
presents and to pay the surplus (if any) 
of the said premises unto the said John 


ULU NAYADU. 

William Coxe, E. Wx Coxe, J. H. Coxe, 
T. P. ('oxe and Agnes Isabella Coxe, 
tlieiroranyor eitheroftheir executors,ad¬ 
ministrators, rei)resentatives or assigns.” 
The deed goes on to state that the mort¬ 
gagors will pay the mortgagee the sum 
of Rs. 8,450 together with interest for 
the same in the meantime at the rate 
of 12 per cent, jier annum on the first 
day of July, 1879, without any deduction. 

The deed is thus a deed of English 
mortgage falling within the definition of 
section 58 (e) of the Transfer of Property 
Act which runs as follows:—“Where the 
mortgagor binds himself to repay the 
mortgage money on a certain date and 
transfers the mortgage property abso¬ 
lutely to the mortgagee but subject to a 
]u-ovi.so that he will i*e-transfer it to the 
mortgagor upon payment of the mortgage 
money as agreed, the transaction is called 
an English mortgage”. In cases of Eng¬ 
lish mortgage the article of Limitation 
Act which is applicable to suits on the 
mortgage is Art. 147 which runs as 
follows:— 

“Hy a mortgagee for foreclosure or sale 
—60 years—when the money secured by 
the mortgage l>ecomes due ". 

The period of limitation prescribed 
under Art. 148 which relates to .suits 
against mortgagees to redeem or to re¬ 
cover possession of immoveable property 
mortgaged is also GO years. Art. 132 
wliich applies to mortgages other than 
English mortgages provides for a period 
of twelve vears. 

If, therefore, the mortgagee's heirs filed 
a suit against the mortgagor's heiz’s for 
tiie sale of the pi*operty, 60 years would 
be the period of limitation and not twelve 
years under Art. 132. There is, there¬ 
fore, no force in the contention of the 
Vakil for llie plaintiffs that assuming 
that post diem interest can be granted 
and it is a charge on the pi’operty, in¬ 
terest cannot he given for more than 
twelve years as the remedies on the mort¬ 
gage would become barred by that date 
under Art. 132. 

The contention of the Vakil for the 
plaintiffs is that the mortgage-money was 
re-payable on the first of July 1879, that 
in default, the remedy given to the 
mortgagee is to sell the property by 
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public auction or private contract, that 
the preamble to the mortgage shows that 
there was a previous mortgage which 
gave the right of sale and the mortgagee 
was going to exercise that right, that 
the mortgage in question Avas executed 
inter alia to prevent the sale, that part 
of the consideration was the giving up 
of the right to bring the ])roperty to 
immediate sale by the mortgagee, that 
the power of sale is not an ordinary in¬ 
cident attached to every mortgage but 
an extra power conferred, and that 
where such a power is conferred it must be 
taken that the parties provided a remedy 
to be enforced at once if the mortgage 
money be not paid. He referred to 
Chajrnal Das v. Brij Bliitka n Lai (1), Ma¬ 
thura Das v. Rajfi Narijidar Bahadur (2), 
Bindesri Naik v. Gaurja Saran Sahu (3), 
and Badi Bibi Sahibal v. Satui /h7//(4). It 
is argued that tliere is no ])resiunption 
that post diem interest is to he paid in 
all cases, that Avhere from the express 
terms of the document it is clear that 
post diem interest is not payable, it can¬ 
not be granted by the Court except by 
Avay of damages for l)reach of contract, 
to pay Avhich damages could not form 
a charge on the property and would be 
suV)ject to the usual rule of limitation 
applicable to suits for damages and that 
it is only when tlie dociiment is not clear 
and two views are possible. Courts can 
follow the rule wliich gives the lender 

interest on his money. 

The contention for the defendants is 
that where a person promises to pay on 
a certain date and fails to do so, there is 
a presumption that the parties intended 
that interest Avhich was pajuible till that 
date should continue to run till payment 
that Avhere a power of sale is given, a 
mortgagee exercising it after the date 
of default would be entitled to retain in 
his hands interest up till that date even 
though his remedy by way of a suit on 
the mortgage may be barred, that the 


mortgagor who seeks to redeem cannot 
be in a better position, that so far as 
limitation is concerned, i)ost diem in¬ 
terest, Avhether given as interest or 
damages, slimdd l)e paid until at least 
the right to sue on the mortgage is barred 
and that in the present case tlie mort¬ 
gagee is entitled to })ost diem interest as 
allowed by the Otiicial Referee and refer¬ 
ence has been made to Ghantaypa v. 
Papayya (5), Moti Siuyh v. Ramohari 
Sinyfi (G), Daudbhai Rambhai v. Daudbhai 
AUibhai (7), Motaii Mai v. Muhammad 
Bakhsh (8), Dinyle v. Coppea (9) and 
Fisher on Mortgages Chapter IV. 

So far as post diem interest is concern¬ 
ed, though there is a conilict of authority 
as regards the earlier Madras cases, I 
think the later decisions lean in favour 
of granting post diem interest unless the 
terms of the document show that it was 
the intention of the i)arties that no in¬ 
terest should be paid subsequent to the 
date when the mortgage money falls 
due. 

In Chajynal Das v. Brij Bhukan Lai 
(1) their Lordships of the Privy Council 
were not j)repare4l to di.ssent from the 
view of the High Court that post diem 
interest was not payable in respect of the 
mortgage sued on and that damages could 
be awarded “at the rate which could 
prima facie be the same as that provided 
by the bond during the two years 
aithough there is no rule of law inaking 
the rate necessarily the measure of 
damages." 

In Mathuy'a Das v. Raja Narindar 
Bahadur (2) the deed of mortgage dated 
the 17th of January 1880 provided for 
])ayment of the principal within one year 
Aviih interest at Re. O-l-G per mensum. 
The borrower agreed that he would not 
transfer the mortgaged property until 
])ayment of both the principal and in¬ 
terest and that the amount i)aid should 
be lirst credited to the payment of in¬ 
terest and the balance, after that, should 


il) 17 A. r>ll; 22 I. A. 19!); G Sar. P. C. J. G2t; 8 

Ind. Dec. (n. fl.) 052. , ^ xr 

(2) 19 A. 39; 23 I. A. 13S; 1 C. W. N- o2; 0 M. 
L. J. 211; 7 Sir. P. 0. J. 88; 9 lud. Dec. (n. s.) 2o 

( 1> (1 J 

(a/Vo A. 171; 2 C. W. N. 129; 25 I. A. 9; 7 Sar. P. 
C. J. 273; 9 Iirl. Dec. is. s.) 471 (P. C.b 
18 M. 257, G In<l. D:c. (k. d.j 529. 


(5) 23 M. 531; 8 Ind. Vac. (s. s.) 775. 

(G) 24 C. G99; 1 C. W. X- 437; 12 Ind. Dec. (N. g.) 
1135. 

(7) H H. 113; 7 Ind. Dec. (s*. s.) 533. 

(8) GO Ind. Cfis. 771; 3 L. 200; 4 U. P. b. R. L.) 
55; (1922) A. I. R. L.) 254; 42 P. L. R. 1922. 

i9) (1899) 1 Ch. 726; 68 L. J. Oh. 337; 79 L T, 
603; 47 W. R. 279. 
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go to reduce tl^ principal. A suit rvas 
tiled in 1891. The defendant contended 
that interest was not payable after the 
expiry of one year and that in any event 
such interest was not chargeable on the 
property and could not be claimed for 
more than six years as damages for 
breach of promise to pay. The Sub¬ 
ordinate Judge awarded onlv one year's 
interest and held that the claim for in- 
tere.st by way of damages for breach of 
promise to pay would be barred within 

Allahabad High Court 
affirmed this decree. On appeal their 
Lordships of the Privy Council reversed 

tuff ‘^ourt and held 

that the mortgagee was entitled to post 

served. The provision for applying pay¬ 
ments to reduction of interek points 
strongly to the expectation of the parties 
that the transaction will not be closed 

payment arrives. 

1 he construction of the High Court 

ascribes to the parties an intention that 

however payment may be delayed beyond 

the fixed day, the debt shall carry no 
interest, that the creditor shall have no 
remedy provided by contract, but shall 
be driven to treat the contract as broken 
and to seek for damages, which lie in 
the discretion of a Jury or a Court anr] 
are subject to a different law of pres’crin 

Of opinion that in [h^e 
contract sued on the wprds ‘the amonnf’ 

in the clause “that if the mortgagor fails 
the morgagee may proceed to realise the 
amount obviously meant the amount of 

Saran Sahu 

(3) the suit was on two deeds of mort- 
gage. The first provided for the re oav 

^^at^Rs^? 8 ‘'i‘° inter¬ 

est at Ks. 1-8 a month and the second 

should be re pa"d 
on the day when the first loan would 

himrTsl ®^”ie rate of 

interest. Both the mortgages werp Ktt 

rnnditional sale. The High Court heW 

that post diam interest -was not payable 

under the terms of the documents' but 

their Lordships of the Privy CouncR 
u-ere of opmion that the clause that in 
• of punctual payment at the end 


i year the mortgagees were to be 
a ibeity to treat the unpaid interest as 
principal and to recover it from the 
mortgaged property showed that the 
parties contemplated post diem interest 
as being chargeable. Both these cases pro¬ 
ceeded on the construction of the parti¬ 
cular document and I can find no 
general rule enunciated which would 

diem interest. 
Badi Bibi Sahibal v. Sa 7 ni Pillai (4) 

of mortgage was executed in 
lo^a. interest was to run at 7 percent 

payable on 

the 30th of October, 1878. It was held by 
Aluthusami Aiyar and Best, JJ., relying 
on Cook v. Fowler (10), Gudri Koer v 
Bhubajieswari Coonier Singh (11) and 
Mansab Ah v. Giilab Chand (12) that 
since the instrument did not provide for 
interest post diem, any claim in the 
nature of a claim for such interest could 
be allowed by way of damages onlv 

* charge on the land 
and that it was barred by limita- 

(7%^Lakshmi Animal 

Siibramania Aiyar, J J., 
held that post diem interest was onlv 

and that it was 
barred by limitation. The suit was on 

a mortgage dated 16th February, 1880, 

Ah«, 7®® Subramania 

Aijai, J., in an elaborate judgment held 

that where a mortgage document does 

nil’ diem interest, the 

if as damages 
for withholding the money and that 
such a claim would be barred under sec- 

7 of the Limitation Act if the 

suit IS filed more than six years after the 

7 money became 

pajable. ThelaterdecisionsofSiibramania 

Aiyar, J., which I shall refer to, however, 
show that the learned Judge changed 
his views on the question. 

Hazulungaru (14) the suit was on a mort- 
'll) I9’c ^9^ ^ 

(12 10 I 'i- f’-'’ ® 1 159. 

(K. sA os”"^' f'’- 292; 6 Ind. Dec. 

al) 2^ M' ?iq’ Dsc- (N-- s.) 579, 

JOi J ^ -t- t®; 7 Ind. Dec, fy, g.) 
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gage and the principal amount "was pay¬ 
able on the 14th of July 1886. The 
amount secured by the mortgage was 
arrived at by calculating the principal 
and interest due on previous loans and 
the mortgage was expressed to be for 
securing the payment of that principal 
together with subsequent interest that 
may accrue annualh\ It also provided 
for compound interest. The learned 
Judges Shephard and Davies, after 
referring to the above facts observed: 
“These provisions are more consistent 
than otherwise with an intention which 
in itself is the most probable one when, 
to use the language of the Judicial Com¬ 
mittee, regard is had to the ordinary 
expectations of persons entering into a 
mortgage transaction", and post diem 
interest was allowed. 

In Jlvanna Pa7idithai’ v. Appalu (15) 
the suit was on a bond executed in 
December 1881, which provided that 
interest should be paid every year and 
that the principal sum should be paid 
in December 1884. Shephard and Subra- 
mania Ayyar, JJ., were of opinion that 
post diem interest should be allowed on 
the ground that the stipulation for pay¬ 
ment of interest annualb^ showed that 
it was intended that interest should 
cease when the principal amount became 
payable. 

In Ghantayya v. Papayya (5) the 
amount due on the mortgage was pay¬ 
able with interest at 12 per cent, in three 
annual instalments and on failure of one 
instalment the whole amount was to 
become due. There was no provision 
for post diem interest. It was held by 
Subramania Ayyar and Moore, JJ., that 
post diem interest was payable so long 
as tlie principal sum was improperly 
withheld and that it was certainly more 
reasonable to hold that the promise to 
pay interest in a document like the one 
they were considering was a promise to 
pay interest so long as the principal sum 
was improperly withheld and it does 
not raise any legal presumption in such 
cases but that it was only the adoption 
of a rule of construction. The learned 
Judges were of opinion that the decision 

J.'ij 22 M. nSfl; 8 Iticl. Dee. (k. s.) 2U. 


of the Privy Council in MatJnrnt Das v. 
Raja Narindra Bahadur (2) supported 
their view and were disposed to follow 
the Anew taken by Trevelyan and 
Banerjee, JJ., in Moti Siugh v, Ramo- 
hari Singh (6). 

In Nai'asimhayya V. Srinivasayya (Ih) 

Sadasiva Aiyar and Spencer, JJ , held 

that post diem interest Avas recoverable 
in case of mortgages where a detinite 
term is fixed in the bond for repayment 
on the general promise of the debtor to 
be liable for interest. The learned 
Judges were of opinion that they Avere 
bound by the decision of the Privy Council 
in Mathura Das a*. Raja Nariiidra 
Bahadur (2) and Bindesri Kaik v. Ganga 
Sara 7 iSahii (3) and by the decisions of 
the Madras High Court in Ghantayya a*. 
Papayya (5) and Ra7nanatha)t Chetty v. 
Nur Muhammad Na7‘akayar {11) to hold 
“that post diem interest is payable on 
the general promise by the debtor to be 
liable for interest though a definite term 
is fixed in the bond for re-payment of the 
principal and interest. If the liability 
under that general undertaking to pay 
interest is further extended by another 
undertaking (Avhich may be called ap¬ 
purtenant to the principal undertaking), 
to pay interest upon arrears of interest 
and Avhich further undertaking is found 
in the same document folloAving the 
provision to pay interest, it is difficult 
to hold that the parties intended that 
only the principal undertaking should 
apply to the question of the liability for 
post diem interest and not the appurte¬ 
nant undertaking also". 

In Thaithottathil Pokkary. Ra7iiacha7idra 
She 7 }oy (18) it Avas held by Sir John 
Wallis, O. C. J., and Seshagiri Aiyar, J., 
that post diem interest may be granted 
by Avay of damages but that compound 
interest is not chargeable after the date 
mentioned in the document. 

In Daudhhai Rambhai v. Daudbhai 
Allibhai (7) a suit Avas filed in 1882 to 
redeem a mortgage effected in 1833. 
There Avas no i)eriod lixed for payment 
and the First Court decreed interest from 
the date of the document to the date of 


(16) 52 Ind. Cas. 313; 36 M. L. J. 118 

(17) 11 M. L. J. 183. _ ^ ^ 

(1S> 26 Ind. Cas. 126; 10 M. b. T- 118, 
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.reaemptioji. Ou appeal the District 

Judge held that interest could only he 

awarded for a period of six years. Iii 

tlie course of the argument it was con- 

terideil that the mortgagee could not 

claim interest for moi'e than twelve years 

inider Art. 132 of the Limitation ‘ Act. 

bcott and Jardine, JJ., held that interest 

was payable till the date of redemp¬ 
tion. 


In Mai V. Mahomed Bak-hsh f8) 

a Full Bench of that Court Jield that 
where a mortgage contains no express 
provision for payment of interest after 
the due date, tliere is no presurniition 
one way or the other as to pavment of 
post diem, interest, that the <letermina- 
tion of tlie (luestion must depend entirelv 
upon the interpretation of the ilocumen’t 
that the mortgagee is. however, entitled 
to damages on account of the failure to 
pay the debt at the stipulated time, the 
measure of damages prima -fade liein*'^ 
the same, as the interest agreed uijon 
and that iu (aises where the mortgagee 
is the ])laintiff he can sue to recovei* 
post diem interest onlv for the ])eriod 
prescribed l>y the law of limitation ap¬ 
plicable to a suit for compensation for 
breach of contract but that if the mort¬ 
gagee is a defendant in an action he is 
entitled to recover damages for the entire 
period during which the principal sum 
remained unpaid. 

I am unable to find anything in the 
mortgage document now‘ in cpiestion 
which necessarUy indicates that the 

pay post die/ti 
interest. The granting of the power 

of sale is only a remedy which is usually 
given and the mortgagee is not bound to 
exercise the power any more than lie is 
bound to sue on the expiry of the due 
date under penalty of his losing suhse- 
quent interest. 

1 think that the plaintiffs -who want to 
redeem the property mortgaged are 
bound to pay interest diem ’ upto 

the date of redemption, credit of course 
being given to any sums which the de¬ 
fendants got from the mortgaged pro¬ 
perty during the period thev^vere in 
possession. 

The next question relates to the 
iiiauner in which accounts are to be 


taken. The mortgagee being in pos¬ 
session, section 76 of the Transfer of 
Property xVet applies to the period be¬ 
tween 1882, when the Act was passed, 
and the date of the decree. As regards 
the period prior to that, the Transfer 
of Property Act only codifies the general 
ju inciples of equity in such cases and the 
sameprinci])leAvonidapply. Clause (h) of 
section 76 of the Transfer of Property Act 
after providing for the expenses incurred 
by the mortgagee enacts tliat the receipts 
from the mortgaged property after de¬ 
ducting the expenses mentioned in 
clauses (c) and (d) which relate to taxes 
and necessary repairs, should be debited 
against him in reduction of the amount 
(if any) from time to time due to him on 
account of interest on the mortgage 
money and that any surplus should be 
appropriated towards the reduction of 
the princ'ii)al. In the present case I 
think accounts are to be taken in tlie 
manner prescribed by the section. 
There is no warrant for compound 
interest being allowed. The expenses 
should be deducted from that income 
of the property which is found by the 
Official Referee I o haye accrued and the 
halance should be appropriated first 
towards the interest due and if Ihe.e 
is any surplus towards the principal. 

The report of the Official Referee 
will be modified and a final decree 
will be passed in the light of my 
above obseiwations. The accounts will 
be taken till this date. Time for re¬ 
demption four months. In default of re¬ 
demption the plaintiffs will be foreclosed. 
Costs reserved. 

V, N. y. Suit decreed. 
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SARAT CHANDRA V. TARAK CHANDRA. 

CALCUTTA HIGH COURT. 

Appeal from Order No. 198 of 1923. 

April 8, 1924. 

Present: —^Ir, Justice Newbould and 
Mr. Justice B. B. Oliose. 

SARAT CHANDRA CHUCKER- 
BUTTY AND another — Defendants 

—Appellants 
versus 

TARAK CHANDRA CHATTERJEK 

AND others—Plaintiffs—Respondents. 
Jurisdiction of Court--Compqny—Directors 

preventing co-Director from actijig—Suit for Lijuhc- 
tion, whether maintainable. 

A Civil Court can grant an injunction on the 
application of a Director of a Company restraining 
his co-Directors from wrongfully excluding him 
from acting as Director, [p. 4t)(», col. 1.] 

Mozley v. Abston, (1847) Phillips 75)0; 1(> L. J. Ch. 
ai7; 65 li. U. 520; 41 E. K. 833, distinguished. 

Appeal against an order of the District 
Judge, Faridpur, dated the 28th February 
1923, modifying that of the Munsif, 
Faridpur, dated the 30th November 
1922. 

. Babu Suresh Chandra Talukdar, for 
the Appellants. 

Babus Asituranjan Ghosh and Subodh 
Chandra Ray Chowdhryjov the Respond¬ 
ents. 

JUDGMENT.— This appeal arises 
out of a suit brought by four persons as 
])laintiff 3 against defendants Nos. 1 to 5. 
who are stated to be acting as Directors 
of the Company winch was joined as 
defendant No. 0 on the ground that one 
of the plaintitl's had been prevented from 
acting as Director. The facts shortly 
Rtated are that at a meeting of the share¬ 
holders of the Company which was lield 
on the 32nd Ashar 1329, the idaintiff 
No. 2 and defendants Nos. 1, 2 and 3 
■were elected Directors. The meeting 
was subsequently adjourned and the 
adjourned meeting was held on the 7th 
following. On that date on ac¬ 
count of certain proceedings whicii we 
need not state in detail the election of 
the Directors held on the previous date 
was re considered and a new election 
took place, the result of which was that 
defendants Nos. 1, 2, 3 and 4 were elect¬ 
ed Directors and plaintilf No. 2 was not 
elected. There was also some other 
alteration as regards the election of the 
Assistant. Managing Director. Several 
Issues were framed, but the suit was 


dismissed by the Munsif on the last 
issue, that is, on the ground that the 
Court liad no jurisdiction to try the suit. 
The ]>lainl ill's appealed against that 
decree and the learned Judge on appeal 
held that the Court had jurisdiction to 
entertain the suit and remande<l tlie ca.'^e 
for the trial of certain issues to tlie FiF.-^t 
Court. 

The defendants Nos. 2 and 3 have a)i- 
pealed to this Court and on their behalf 
the contention has l^een made that the 
Civil Court has no jurisdiction to enter¬ 
tain such a suit as this. It was also 
argued that having regard to tlie facts 
stated in the judgment of the Court of 
Appeal below the Court ought not to in¬ 
terfere in this matter. 

With regard to the second question, 
we have only to observe that the learned 
Judge in the lower Ajipellate C^ourt took 
the matter into his consideration as a 
question distinct from one of jurisdic¬ 
tion, and as we understand his judgment 
he has left the question oj^en for decision 
by the Trial Court, that is to say, whether 
having regard to the circumstances of 
the case the Court will, iu the exercise 
of its pro])er discretion, grant the relief 
claimed by tlie piaintilTs. That discre¬ 
tion is a judicial discretion to be exercis¬ 
ed by the t^uiirt in consideration of all 
the circumstances of the case and it is 
liable to be I’eviewed fui appeal by the 
Appellate ('’curt. That matter is not 
]u-operly before us now and we need not 
express any opinion on tlie (piestion. 
The only (picstion that is properly before 
us is whether the ('ivil Court lias juris¬ 
diction to entertain the suit. It is con¬ 
tended on behalf of the ap])ellants that 
although there is no diiect provision in 
the law that the Civil Court has no 
jurisdiction to entertain such a suit it is 
a matter of internal management of a 
Company with which the Court has no 
jurisdiction to interfere, and he cites in 
suuport of his contention tlie case of 
Mozley V. Alston {\) and c.'rtaiii other 
cases following that case. In that case, 
liowever, there were varicurs reasons on 
which the Lord (’liancellor sustained 
the demurrer of the defendant Company 

(1) (1847) 1 Phillips 790; 16 L. J. Ch. 217; 65 K, 
R. 520; 41 E. K. 833. 
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aiirl ^ve_ need ' nd i:,, inio tlie 
rcnasuiis of tlie judgment in detail. TJie 
eoncludiiig remni*k iu Tht* iudgnieiit 
shows that tlic C\)tirt tlid iK^t fxercMso its 
equitable jurisdiction on a consideration 
of the facts of the case. As a matter of 
lact an injunction may be granted on the 
applicfUion of a Director restraining the 
J>lanitiffs co-Directors from UTongfulIv 
excluding liim from acting as a Director 
and \ve think that there is nothing which 

can be urged as excluding the jurisdic¬ 
tion of the Ckmrt from entertaining the 
buit. As we have said this question of 

.lUiiMhctioii IS quite different from the 
quesUon wiietherthe (\uirt Avill exercise 
Its di.s<*u-fu>nary juiisdietion luiving rc- 

case ^ ''Ji'oumslanccs of a particular 

We hold that the Court has jurisdiction 
to entertain the suit as framed, and the 
appeal must be dismissed with costs 
\Ve assess the hearing fee at five gold 

mohurs. 

dehy sent down without 

Appeal dismissed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

1 iRST Civil, Appeal Xo. \ of 1922 

May 7. 1924. 

/>p.veuL -Mr. Kendall, A. J. C., and 

Mr. Pullan, A. J. C. 

SAHAI Defen'daxt—Appellant 

versus 

DHUM SINGH and others—Plaintiffs_ 

Respondents. 

.Uorir/fige ?7.v»/ntcfi/«rv mortgage- - Suit for re¬ 
demption Mortgagor receiving eamest-moneu and 
under.aking to execute sale-deed in favour «r mon 
gagce--Parties, intention of~Interest in'lieu of 
promts- .Mortr^gor^ whether liable to render acc^iZ 
7rans;er of Frnperty Act ilV of s. 

A suit for redemption of a usufrucluarv mort- 
^‘oatestecl on the ^yroiuul. amon^' others 
that the mortgagee had acquired the L^uitv of 
jedemptiou It appeared that the mortgagt r'exe 

r“cfnn-‘"receii7of « document 

recuin^ rtceipt of earnest-money and statine^ tint 

the mortgagor would execute a sale-deed in fesnec^ 
pf the moitgogcd property six maths before^^^ 


expiry of the term of the mortgage. The mort- 
gage*deed pi’ovided that tlio aiurtgugee shall 
appropriate the pioperty in lieu of interest and 
shall hear no claim for interest against the mort¬ 
gagor who in Ins turn would have no claim for 
prohts against the mortgagee : 

Held, (1) that tlie intention of the parties was 
not to effect a transfer of propel tv but merely to 
contract for sucli a transfer; [p. 408, col. 1 ] 

(2) that this contract of sale had iio effect on the 
status of iMirtie.s and the\' remained after it us 

and mortgagee; [p. 408. col. 2.1 

(6) that section n of the Transfer of Property 
^ ct applied to the case and the mortgagee was not 
col 1nccounlB to the mortgagor, [p. 410, 

Shafi-un-nissa v. Fazalrab, 7 Ind. C.AS. 29.1; 7 A. 

L. J. /8/, referred to. 

...w‘’-"V", ■S'lA'’!. .'iGInd, C’ns. 

h.L. I O. L. J. di.stinguished. 

Appeal^ against a decree of the Snb- 

1^1 3rd November 

Messrs. A P. Sen and H. K. Ghosh, 
for the Appellant. 

Messrs, Bisheslnoar Nath, Lachmi 
Naratn and Hargobind Dayal, for Re¬ 
spondents. 

JUDGMENT. —This appeal arises 
from a suit for the redemption of a mort¬ 
gage-deed dated August 14th, 1881, ex- 
ecuted by Kalka Baksh Singh in favour 
of Ba lihaddar Prasad, in lieu of a sum 

suit was con¬ 
tested on various grounds, one of wliicli 

was that the mortgagee orhispredecessor- 
in-interest, had acquired the equity of 
reclemption. This question still ren'ains 
to be decided. The learned Subordinate 
Judge gave the plaintiff a decree for le- 
demption, and ordered that an acccunt 
should be taken in order to asceilain 
wliat is due to the defendant for princi¬ 
pal and interest on the mortgage-deed in 
^nt, and on a deed of further charge, 
i he defendant appealed on several 
grounds, but only three of them have 
been pressed in this Court. The first of 
these is the one we have already refeired 
to, namely, the plea set forth in groi nds 
Xos. 8 and 9 that the defendant has 
^^'Q^ircd the equity of redemption If 
the appellant is successful in this plea 
the suit for redemption will, of course’ 
have to be dismissed. 

The mortgage-deed in suit was a usu- 
fructuarj^ one executed in 1881, but it 
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appears that there was souie delay iit 
putting the mortgagee in possession, as 
the property mortgaged, the entire village 
Gauuamau, had previously ..been mort¬ 
gaged to one Ram Narain. The appel¬ 
lant’s case is that on July 31st 1886, 
Kalka Baksh, the original mortgagor, ex¬ 
ecuted a document by which he purport¬ 
ed to transfer the equity of redemYJtion to 
the original mortgagee. Balbhaddar 
Prasad. It may be as well to state that 
of the plaintiffs in the present suit, only 
two inherited their rights from the ori¬ 
ginal mortgagor, the plaintiff No. 3, 
coming in as a ti*ansferee of a 14-annas 
share in these rights from plaintiffs 
Nos. 1 and 2, while plaintiff No. 4 bases 
his claim on a deed of transfer of tlie 
right of redemi)tion of the Y^roj^erty in 
suit, originally executed l)y Kalka Baksh 
in favour of one Baldeo Baksh in 1895. 
which had come to him bv means of one 
succession and two sales. None of these 
people have any personal knowledge of 
the circumstances in which Kalka Baksh, 
the original mortgagor, is stated to have 
transferred his equity of redemption to 
the mortgagee. 

The appellant has pointed in the 
first place to a document. Exhibit AlO. 
dated Julv 1st, 1886. This is called by 
him a contract of sale. The respondents 
have referred to it as a receipt. Jt is 
executed by Kalka Baksh in favour of 
Balbhaddar Prasad, and the main por¬ 
tion of it is to the following effect:— 

“Yoii have paid me Rs. 250 as earnest- 
money. Now I sell to you for Rs. 19,000 
the village Gaunamau, Pargana Maura- 
wan, which is mortgaged to you with 
possession under instrument dated 14th, 

August 1881.".I will execute the sale 

deed in respect of Oaunmau on a stamp 
Y:)apcr six months before the “expiration 
of the term of the mortgage and get the 
same registered. If 1 in any way evade 
the execution of the sale-deed, you shall 
be entitled to summon me before the 
Registrar as well as tlie Court, and get 
me to execute the sale-deed. I write 
this letter instead of a receipt, and stamp 
it for your satisfaction " This document, 
it may be mentioned, was registered on 
29th November, 1836. It is not sugge.sted 
that it could operate as a valid deed of 


transfer of the propert 3 ’. It is ai'gued, 
however, tliat it may be held to operate 
as an assertion by the mortgagee of his 
title as vendee witli the acquiescence of 
the mortgagor. The following decisions 
have been referred to in support of the 
argument that a deed purporting to 
transfer property, wliich i.s not a valid 
deed of transfer owing to some legal 
defetd, may nevertlieless operate as an 
assertion of title bj” the transferee and 
have the effect of setting up adverse pos¬ 
session:- /v/^eda Rai V. Sheoparsain Rai 
(1), Mahcndj’n Bahadur Singh v. Chandra- 
pal Singh (2), Vai'ada Pillai v. Jeeva- 
rathnammal (3), Karnam Kandasami 
Pillai v. Chinnappa (4), Usuman Khan 
\(i(/all(( Dasanna (5), Qadti r Bakhsh v. 
Mangha Mai ;(>). In continuation of this 
line of argument, the learned Counsel 
for the api)ellant ha.s pointe<l to evidence 
showing that in 1887 one Kedar Nath 
sued Kalka Baksh for specific perform¬ 
ance of a contract of sale in favour of 
the plaintiff, in respect of the property’’ 
in suit. This contract between Kalka 
Baksh and Kedar Nath Avas made on 
September the 3rd 18S6, and according 
to the allegations in the plaint the sum 
of Rs. 724-15 Avas paid hy way of earnest- 
money by Kedar Nath to Kalka Baksh. 
(laA’a Prasad, son of Balbliaddar Prasad 
deceased, A\'as made a party to tlie suit. 
The plaint contains a reference to the 
document, numbered Exhibit A 10 in 
the present suit, but alleges that it Avas 
not really executed on 31st July 1886. 
and could, therefore, not be considered as 
prior to the plaintiff’s contract. The ap¬ 
pellant points to the Avritten statements 
of tAA'o defendants, Avhich clearly state 
that on 31st July 1886, Kalka Baksh had 
sold Aullage Gaunamau for Rs 19,000 to 


(1) iO Ind. Cas. 121; 39 A. 423; 15 A. L. J. 366. 

(2) 63Iud. Cas. 281; 24 0. 0.155; 8 0. L. J, 
622. 

(3) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 
724; 10 L. W. 679; 24 C. W. N. 346; 38 M. L. J. 313; 
18 A. L. J. 274; 2 TT. P. L. R. (P. 0.) 64; 22 Bom. L. 
K. 444; 46 I. A. 285 (P. C.). 

(A) 62 Ind. Cas. 603; 44 M. 253; 40 M. L. J. 105* 
(1921) M. W. N. 1; 29 M. L. T. 167; 13 L. W. 423. 

(5) 16 Ind. Cas. 694; 37 M. 545; 12 M. L. T. 330; 
23 M. L. J. 360; (1912) M. W. N. 995. 

(6) 73 Ind. Cas. 889; 5 L. L. J. 175; (1923) A. I. U. 
(L.) 495; 4 L. 249, 
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E(ill“)lia(l(iar Prasad, d'hc.sr j )lpadini?-s 

aie leferred to as a second assertion of 
nis titj.e as vendee liy the inorti^au'ee, 
and of a('(juiescenee i>y the in(n-t£»-aa-or- 
■vendor. Kelereiu'e lias also heen made 
to a eireunistance of 1895 when Haldeo 
liaksh Sin^h. who had ae([nired the- 
right of redemption of llie villai*'e in 
suit in that year, applied to deposi'r the 
mortg-a^re-nioney due to the son of Ral- 

bhaddar Prasad under section 83 of the 

Transfer of Projierty Act. This appli- 

'W (jpposed l)y the "uardian of 
lialbhaddar Prasad s son on the i^round 
that the latter was the owner of the 
right of the equity of redemption. The 
upshot of the argument is tliat the mort- 
gagee, oj- his representatives, had been 
in poSvSession of the equitv of redemi)- 
tion witli etfect from 31st July 188G, and 
that his title had matured by July 1898. 
1 he olqections to this view, which have 
beeji noticed by the Suliordinate Judge 
aie l>ased, it is said, onlv on certain ad¬ 
missions made by F^albhaddar Prasads 
descendants, long after that gentleman's 
title as vendee had matured, to the elTect 
that the rights, possessed bv them 
were oiily mortgagee rights, tliere mav be 
some doubt as to tlie value of these ad¬ 
missions, Imt in the view we have taken 


Fh 


it is unnecessary to go into that. 
decisions which have' been enumerate 
above which go lo sliow that au equit 
of redemption may he acquired bv 
mortgagee through the means of adver.*^ 
possession, have all arisen from cases i 
which the intention of the parties was t 
make a transfer of propertv. In on 
opinion, the document of i88G clearl 
show's that the intention of the partie 
was not to effect a transfer of proiiert’ 
but merely to contract for such a transfe 
I lie document it.self -was not stamiierl n 
a transfer of property. It is certainl 
worded in a loose kind of wav t 
make it appear as if the mort"a‘>o 
were actually selling the village 
1 he undertaking, however, is to execut 
a sale-deed six months before the expirr 
tion of the term of the mortgage. Th 
mortgage was not to expire until ei"li 
years from tlie date of execution, T.e 
io»j. so in any case it w’as not contem 
plated .by the parties that the actua 


transfer of the equity of redemption 
should take ]'>laf'e until three years after 
liie ('('iitiact of sale was made. There is 
not a shied of evidence to sl ow that the 
sale-deed w'as ever executed, or that the 
consideration money, ai>art from Ps. 250 
earnest-money, was ever jiaid. The 
statements made in the proi-eedings w'hen 
Kofiar Natli brought his suit in 1887, 
were apparently collusive and it is notice- 
aide that the document, Exhibit A 10, 
on which the apfiellant relies, although 
it ]uir|)orts to liave been executed on 
July 31st 1886, was not registered until 
Kalka Paksh had executed tlie other 
agreement to sell the ecpiity of redemp¬ 
tion to Kedar Nath. In short we have 
no hesitation in deciding that this con¬ 
tract of sale had no effect on the status 
of the ])arties, and that they remained 

after it, as before mortgagor and mort¬ 
gagee. 

The next i)oint taken in appeal is 
that the respondents were not entitled to 
demaml an account from the mortgagee 
appellant. This ])lea is set forth in Uie 
5th, and to some extent in the Gtli, and 
13th gromuls of appeal. It is claimed for 
the appellant, that acccuvling to the terms 
of the moitgage-deed, all the ])rofits of 
the mortgaged j>ropeity in addilion to a 
sum of Rs. 109 a >*ear, as set Ruth in 
the 13th clause of the deed, are due to 
the mortgagee, that lie is not under the 
deed accountable to the mortgagor for 
anything, that consequently section 77 
of the Transfer of Property Act aj)plies 
to the case, and there is no obligation 
under section 76 for the mortgagee to 
render accounts to the mortgagor. In 
a^ Bench decision of the Allahabad High 

C curt, v. h^azalrah (7,‘, 

it Avas held tliat in tlie absence of au 
express sti])ulation therefor, a usufructu¬ 
ary mortgagee is not liable to render 
accounts to tlie representatives of the 
mortgagor in an action for redemption, 
even wlieie the rents of the projierty 
are to be afjpropriated in lieu of a por¬ 
tion of interest onlv. The respondents 
rely on clauses (6y ‘/J), 1(f) and {h) of 
section 76 of the Transfer of Property 
Act. The learned Subordinate Judge 

(I) 7 lud. Cas. 203; 7 A. L. J. 787. 



INDIAN CASES, 


'109 


Vol. B21 

SITLA SAHAl V. DHUM SINGH. 

has, in his judgment, considered the 
Ciuestion of ■whether any interest was 
lixcd on the principal mortgage-money, 
and he has come to the conclusion that 
interest was calculated and that the 
parties deducted from it the amount of 
the protits of the village, and tinding 
that the latter fell short of the interest by 
Ks. 109 agreed tliat this amount was to 
be paid annually by the mortgagor in 
addition to tlie profits, as recited in the 
13 th clause of the deed. He deals with 
the obvious defect that no rate of interest 
was fixed in the mortgage-deed by point¬ 
ing out that a rate of interest is mention¬ 
ed in clauses 5 and 7 of the deed. CMause 
5 provides, that if the mortgagee has to 
advance takavi to the tenants, he can 
recover the amount at the time of re¬ 
demption, with interest at 14 annas 0 i)ies 
per cent per mensem. Clause 9 i)ro- 
vides that if the profits of the mortgagee 
are decreased owing to the increase of 
revenue cesses or rates, then the mort¬ 
gagee may demand the deliciency from 
the mortgagor every year, iind if the 
amount is not made good, it shall be 
payable at the time of redemption with 
interest at the alcove rate. Further 
reference is made to interest in clause 7 
and clause 11. In this connection the 
Subordinate Judge remarks, "Anyhow 
when there can be no doubt that a late of 
interest was fixed on the principal money, 
but the rate is not expressly mentioned, 
and we lind that a uniform rate was 
fixed on all other items, it is reasonable 
to conclude that that Avas the rate 
of interest on the principal amount 
also." He has, liowever, omitted to notice 
the fact that the preamble to the 
niartgage-deed contains the clause "tlie 
said mortgagees sliall now remain in 
possession of the village mojtgagcd 
till the ])eriod of mortgage, and after 
payment of revenue, mal nnd cesses, 
salary of pativarl and chaiikiddv and 
village expenses, shall appropriate to 
themselves in lieu of interest all in¬ 
come arising out of the said vaillage, 
neither the mortgagee shall have any 
claim for interest against me, nor I, 
the mortgagor any for profits against 
the mortgagee and his heirs." Tlie 
series of conditions that follow the 


preamble merely set fortli tlie various 
additional liabilities of the mortgagor. 

cry 7 

and it is laid down in the 8lh clause 
that at the lime (if redemjuion the 
mortgagor or his heirs shall iiave no 
claim for me.sne i>rofits. Jii short the 
deed clearh’ states that I lie morlgagee 
shall appropriate tlie prolits in lieu of 
interest and shall also receive a sum 
of Ks. 109 a year in addition. No 
doubt the deed is an exceedingly hard 
one from the ])oint of view of the niort- 
gagor, but we have to deal with it 
as it stands, and it seems iierfectly 
clear to us that section 77 of tlie 
Ihansfer of Property Act will at^dy. 
Fndcr the terms of the deed tlieie is 
nothing for the mortgagee to account 
for. The plaintiiYs-resjiondenls stated in 
paragrajih 2 of the plaint "something 
in excess is now due to the i>laintifYs," 
and in their ])rayer for relief, "If after 
rendition of accounts any sum is found 
due to the plaintitTs, it may he 

awarded to the ])laintilYs from tlie 

defendant." On such vague allegations 
they l»ase their claim to an account 
from the mortgagor. Keliance has been 
placed by the lower ('ourt, and also 
in arguments befoix* us mi a decision 
of this Court juiblislied as Ndrain Das 
\*. Jiaij \a(h Sa/iat\ (8) in which it was 
staled "It would re(piiie veiy clear 
words to imluce a Court to jiut upon 
a document sucli a constiuction as 
Avould entitle the nioitgagee to claim 
interest and sucli portion of the 
usufruct as might be in excess of it." 
Jn tliat case, liowever, tliere was in tlie 
deed a stipulated rate of interest, and 
it Avas jirovided tliat the annual profits 
of the mortgaged ])roj)erty, Avhich Avere 
estimated at a certain fixed amount. 
Avould go towards payment of interest 
at the stipulated rate; and it Avas lield 
that the mortgagor Avas entitled to an 
account from tlie mortgagee, ('’learly 
that case is by no means parallel to 
the jnesent one, Avlierc there is no 
stipulated rate of interest and it is 
expressly stated that the profits shall 
be taken in lieu of interest. The 
mortgagee is not claiming interest in 

(8) 56 Ind. Cas. G92; 7 O. L. J, 23f. 
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tills suit ul fill. T. lie Sulioi’diiijitf* 
Judge in decj'eeing the suit ordered 
that an account should be taken as to 
what will be due to tlie defendant for 
2 ^rincipal and interest on tlie mortgage- 
deed as well as on the deed of fimher 
charge. AVe consider that tliis order 
requires some modification. Jt is true 
that it does not appear to contemplate 
any accounting in favour of the mort¬ 
gagor, and as we liold that section 77 
of the Transfer of Property Act ap¬ 
plies to the (-ase. and that the mort¬ 
gagee is not liable to I'ender accounts to 
the mortgagor, to this extent the decree 
of the lo\yer Court is correct. Tlie 
mortgagee in tiling his written state¬ 
ment made seA’eral claims in addition 
to the deficit of tlie annual sum of 
Rs. 109, uliicli had to be 2 ^*iid under 
clause 13 of the deed, and the sum 
due on the deed of further charo'o 
which had to be met. These items 
relate to alleged loss of profits owing 
to enhancement of revenue, arrears of 
lent from tenants, etc., which might or 
might not liave been due under the 
terms of the mortgage-deed, and which 
have not been proved. Thev cannot 
be proved now, and thov must not be 
considered in the account, which Avill 
have to be prepared in the Court be¬ 
low, m order to ascertain the exact 
sum which must be paid before the 
mortgage can be redeemed. The learned 
Counsel for the appellant agrees that 
the terms of the mortgage-deed were verv 
hard, and that these items might be 
given up, as in any case thev would 

proof. The only items, therefore, that 
will have to considered will be those 
for the annual payment of Rs. 109 and 
the sum due on the deed of furtlier 

charge> botli of whicli oa rrv int^rpst 
at definite rate. 

The plaintiffs have also appealed 
on the ground that the Kuhordinate 
Judge has found that there was failure 
of consideration of the mortgage to the 
extent of Rs. 542-4-2. It is" i^erfcct Iv 
clear both from the recital in the deed 
Itself, and from the endoi-sement of the 
Oub-Registrar, that the entire considera¬ 
tion money Avas paid to the mortgagor. 


c liavo alrcadr stated that the pro- 
I'crty mortgaged was subject to a prior 
mortgage. The evidence show.s that 
about a year after tlie execution of the 
mortgage in suit, botli mortgagor and 
mortgagee sued the prior mortgagee 
lor redemption. Balbhaddar Prasad 
deposited a sum of R.s. 8,145-8-6 in 
Court for the credit of the defendant, 
Vlio contested the suit. AVhen accounts 
were_ taken it Avas found that only 
Rs. 7.903-4-4 Avere due to the defendant 
Ihe balance of Rs 512-4-2 Avas sub¬ 
sequently AvithdraAA’ii by Balbhaddar 
Prasad. This is all the evidence 
there is, and on this the Ioaa'ci* Court 
has held that as this sum Avas taken 
by Ball>haddar Prasad, it must be 
deducteil from tlie consideiation moneA’ 
of Rs. 9,000. It is oliA’ious that Bal- 
bhaddar Prasad had to Avithdraw tlu* 
balance of the money because he liad 
deposited it. The transaction was en- 

TJ from the payment of 

Ks .),()0() to tlie mortgagor a year pre- 
A'lously, and in addition there is no 

evidence to show that Balbhaddar Prasad 
kept this sum. In view of the clear 
evidence that the sum of Rs 9,000 was 
paid to the mortgagor, Ave consider 
uiat tins reduction should not have 
been allowed. In connection Avith this 
incident, Ave may deal Avith the cross¬ 
objection filed by the plaintiffs, aa’Iio 
claim that in the circumstances gi\'en 
above, the whole sum of Rs. 1,096-11-8, 
by Avhicli the amount paid to the 
prior mortgagee fell short of the 
mortgage-money in this suit, should 
be considered not to have been paid to 
the mortgagor. We disalloAA- this cross- 
objection for the same reason that AA'e 
alloAA' the defendant's appeal as regards 
the item of Rs. 542-4-2. 

There is a further point in which 
AAe consider that it AA’ould be proper 
to modify the decree of the lower 
Court. That decree is in favour of all the 
plaintiffs. We haA'e remarked earlier 
^Y^.judRiuent that there are three sets 

it appears that the claim 
of plaintiffs Nos. 1 to 3 and the claim 
of plaintiff No. 4, (AA’hich is based on a 

lEe equity of redemption by 

-Balbliaddur Prasad) are mutually ex- 



411 


INDIAN CASES. 


Vol. 82] 

PROHLAD CHANDRA DAS V, BISWA NATH. 

elusive. It may not l.te aijsolutoly 
illegal to give a joint deeree to all 
the plaiiitiiYs in these circumstances, and 
to leave it to them to settle their claims 
among themselves, but it might he 
inconvenient and it might lead to 
further litigation. We have put it to 
the learned Counsel who appears for 
all of them, and he agrees that the 
decree may be given only to T)laintiff 

No. 4. 

Subject to these modifications, 
therefore, we consider that the judgment 
and decree of the lower Court should be 
upheld, and we dismiss the appeal. As 
the appellant has failed in the suV)stantial 
j)ortion of his appeal, we order that he pay 
the costs of the plaintiffs-respondents. 

K, s. D. Appeal diHmi.'ified. 


CALCUTTA HIGH COURT. 

Appeal prom Order No. 32 of 1923. 

April 17, 1924. 

Present: —Mr. Justice Suhrawanly 
and Mr. Justice Graham. 
PROHLAD CHANDRA DAS and others 
“Defendants—Appellants 

versus 

BISWA NATH BERA— Plaintiff— 

Respondent. 

Transfer nf Property Act (IV of ISSJ), s li fr)— 
Hiyht to sue for accounts, whether assiynaUe - 
Suit on basis of assignment — Transferability, test 
of-~Highi arising out of contr'act, whether transfer¬ 
able—Title-deed, delivery of - Right, whether trans- 
fet-red - Document, construction of -Intention of 
parties, when considered. 

A ri^la to sue for accounts is not assi^<nal)le 
in law and, therefore, a suit on tlie basis of such 
assignment for recovery of the sum found due on 
the taking of accounts is not maintainable, [p.-113, 
col. 1.] 

The test for determining the transferability or 
otherwise of an inchoate right is whether it can 
be attached in execution of u decree, (p. 113, ccl. l.J 

Section G (c) of the Transfer of Properly Aet 
applies not only to rights ari.sing out of torts but 
also to rights arising out of eontraet. [ibid.] 

Abu Malunned V. S. C.Chvnder, 1 Jnd. Cas. 827; 
3G C. 315; 13 C. W. N. 384. referred to. 

The mere delivery of a document of title does 
not constitute a transfer of the right to the pro¬ 
perty. 414, col. 1.] 


Where a dncnmenl is not ilBclf ambignous, the 
intention of the parties .shouhl not be taken into 
consideration. 

Api)cal again.st an order of the Ad¬ 
ditional District Judge, Midiiapiir, dated 
the 23rd November 1922, reversing that 
of the Munsif Fourth Court, IMidnapur, 
dated the 29th September 1921. 

Babu jSamflre7u/?‘a Kuniar Dutf, for 
the Appellants. 

Babu Jofjes Chvnder Hay (with liim 
Babu Santosh Kumar Pal), for the Re¬ 
spondent. 

JUDGMENT. 

Suhrawardy, J.— This appeal arises 
out of a suit for accounts and is directed 
against an order of remand made by the 
learned Additional District Judge of 
Midnapur. 

The facts of the case have been shortly 
stated as folloAvs in the judgment of the 
Court of first instance:— 

“This is a suit for accounts. The 
plaintiff's case is that the defendant No. 1 
was gomnstha under the pi'o forma de¬ 
fendant No. 2 in Mouzas Barkola and 
Alirzapore and that lie executed a secu¬ 
rity kahuliyat for his work in favour of the 
pro forma defendant on the 7tli Kartik 
1306*1. S. mortgaging the plaint schedule 
properties and on tlie strength of that 
kahnliyathe did tlie gomashta wovV. from 
Kartik 1306 to Magh 1327 A. S., that on 
tlie 5th P'algun 1327 A. S., tlie pro forma 
defendant No. 2 .sold off to plaintiff all 
his rights in the two tnouzas together 
with his rights to get accounts and pa- 
l)ers from defendant No, 1 and to recover 
from him the sums due thereon, by a 
registered kohala taking due and proper 
consideration thereof, that on the basis 
of the seciuiiy kahuliyat this defendant 
No. 1 was to submit all collection papers 
and explain tlioso and pay off all sums 
found thereon and he was to be liable 
for all rents and decretal dues liarred 
by limitation owing to Jii.s default and 
to get 1 riijiee 1 annas niontlily pay for 
his work, that the riefenclant No. 1 
submitted and explained his accounts 
and papers till 1309 .1. to pio forma 
defendant No. 2 and from I3l0 A. S. he 
submitted no accounts and papers to liini 
except a thoka only of 1327 A. S. and as 
are per hisab given in schedule of 
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tli 0 tli6 p 1 <* 11 II1 1 ff, Oil tlu* Imsis of 

the kohidu in his favour, asks for such 
.^counts and pappr'> i>rovisionally valu- 
in£[ his claim at Rs. 1)37-1.5 annas iS’ 
gandns. It is also stated in the plaint that 
after the jtlaintiff s kohfthi such accounts 
and i>ai)ers were demandeii from defen¬ 
dant No. 1 on 11th Fiilifun 1327 .1. 
hut^ no such accounts were submitted." 

1 lie learned Munsif on a construction 

plaintifT did not purchase tlie rii^hts of 
defendant X^o. 2 under the in(U‘t‘*'a‘*'e /v/- 

hulhjat executed by defendant Xir 1 di 
favour of defen.lant Xo. 2; aiul (//; tliat 

the plaiiitilh if lie lairehased anvtliin- at 
all, purohased tlie ri-ht to sue foraceounts 
which is unasspo-iiahle under serdion (i (e) 
otthe Iransfer of Pn)))ertv Act In the 
result he dismissed tlie suit. On ai)peal 
the learned Additional District JiuOe re- 
vensed both these tindin-s and remanded 
the case for determination on the merits 
which, in the circumstances ofthisca.se, 
rnust mean for takint? accounts from the 
defendant >ro. 1. 

\\ hen the Courts below have differed 
on the construction of the deed of sale 
executed by the defendant Xo. 2 in favour 
of the plaintilY, it becomes necessarv 
to closely examine the terms thereof. lii 
the headin.ij of the document it is stated 
that the sale is in re.spect of the amaru.s- 
belonging to defendant Xo. 2 together 
with back rents from tenants for a sum 
of Ks. 720 which is the full consideration 
for the transfer. In parai^rai)h 2 after a 

de.scri])tion of the /am/zu.v .sold and their 

appurtenances the following pas.sa^e 
appears;— ® 

"And tahhil (cash) due tome and mv 
dues from the (jomashta together witli 
the right of taking accounts from the 
Oomashta and the right of takim^ the 
papers from him." 

Para,paph C runs thus:—“If the thoka 
or the karcha o£ the year 1327 filed by the 

; . correct, you will make 

enquiries yourself and will ascertain the 
correct amount ; you will be entitled to 
realise the said amount together with the 
amount realised by the cjoniashta from 

the date of his/cahabi/rtt and the rents 
which had become tinie-harred through 
the negligence of the gomashtu together 
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with damages according to your calcu¬ 
lation or as will be ascertained by Court 
fiom the said goinavhtd." Heading these 
clauses together and regard being'had to 
the general tenor of the deed, it seems 
deal that what the plaintiff ]uirchased 
was tlie right to take account from the 
deleiidaiit Xo. 1 and to recover such 
sums as miglit he found to be due from 
liim u])oii ail account being taken The 
deec does not specify any consideration 
for the transfer of this right and tlie 

amount rccoveralde from the defendant 
-NO. J, if any, is uncertain and dependent 
upon the taking of accounts. Indeed, as 
the learned iMunsif has observed, the suit 
IS lor accounts tentatively valued at a 
certain sum for purposes of jurisdiction 
ami Court-fee. I'lie olxservations of the 
learned District Judge on the point 
seem to he .somewliat inconsistent and 
inaccurate. He .say.s;-‘'The present .suit 
IS one to recover sums of money realised 
on Ijelialf of defendant Xo. 2 hut em- 
hezzled by flefendant Xo. 1. In view 
of the allegation that tlie respondent 
has submitted no accounts, it is not pos¬ 
sible for the plaintiff to say what precise 
sum Ls due uiitil an account is taken. 
Although the plaintiff has been compelled 
to .sue for accounts liis claim i.s really 
one or a.sum ofnioiiey received on behaff 
of deieiidaiit Xo. 2 and misappropriated 

by delendant Xo. 1.” He furtlier observes 
tliat tlie transfer was not of a mere 
riglit to sue hut of aright to a .specific 
sum of money which has been embezzled. 

It seems tome, liowever, that the transfer 
was not of a right to a specific sum hut 

of a riglit to call for accounts, and to re- 

covei any sum at present indefinite which 
may be found to be due on the taking 
of accounts. The learned Vakil for the 
respondent has argued on the same lines 
and contends that what the plaintilT pur- 
chased was the right to money due from 
defendant Xo. 1 which is an ‘ actionable 
claim. It IS conceded that a right to sue 
for accounts is not assignable in law but 
It IS maintained that tlie right to a sum 
ol money found due on the taking of ac¬ 
counts IS so assignable. I am unable to 
accede to tlie proposition of law thus 
broadly stated. To so hold would be to 
encourage an evasion of the law whfcix 
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prohibits the transfer of a right to sue for 
accounts. One useful test for deterniin- 
ing the transferability or otherwise of an 
inchoate right is whether it can be attach¬ 
ed in the execution of a decree. That 
the right to demand accounts or to an in¬ 
definite sum which may or may not be 
found due on the taking of accounts can¬ 
not be attached will not, I think, be 
disputed. 

It has been further argued that section 
6, clause (c) declares rights to damages 
arising from torts to be incapable of 
transfer, but does not prohibit the transfer 
of rights or obligations ex contractu. 
This is not an altogether correct view of 
the law. Rights arising out of torts are 
undoubtedly unassignable but there may 
also be rights arising out of contracts 
which offend against the rules as formu¬ 
lated in the section. Al>n Mahotned v. 
S. C. Cii u nder (1). This is indicated by 
the alteration in section 6 (e) in 1900 by 
eliminating the words “for compensation 
for a harm illegally caused," Avhicli 
formed part of the clause before the 
amendment. 

On a proper construction of the docu¬ 
ment and regard being had to the frame 
of the suit it seems to me that the j^laint- 
iff is not entitled to maintain the suit 
since he has purchased, if anything, a 
mere right to sue for accounts. A num¬ 
ber of cases, English and Indian, have 
been cited by the learned Vakils on both 
sides but I do not (Consider it necessary 
to refer to them, as non of them is exact¬ 
ly in point and eveiy case must be decid¬ 
ed with reference to its own particular 
facts. Some of the reported cases may, 
however, be brielly referred to. In 
Pciflsulari Venkatasaiomi v. Mentana 
Ramachandra Rajii {2} it Avas held that 
a mere right to recover damages for 
the negligence of an agent in failing to 
collect rent is not assignable. There does 
not seem to Vje much difference in prin¬ 
ciple between failure to collect rent and 
failure to pay rent collected. A claim 
for mesne profits is not transferable. 
Shyam Chand Koondu v. The Land 

(1) 1 Ind. CMS. 827; 36 C. 315; 13 C. W. N. .384. 

(2) 18 Ind. Cas. 520; 38 M. 138; 24 M. L. J. 298; 

13 M. L. T. 218, (1913) M. W. N. 285. 


Mortgage Bank of India, Ltd. (3) and 
Kocharla Seetamnia v. ]*illala \'cnkat(f-- 
ra nianayya (4\ The iirhiciple follow¬ 
ed in tliese cases is appli('al>le in the 
l>resent case. The learned Addi¬ 
tional District Judge lias relied on the 
case of Madho Dob- v Ra/nji Patak (5). 
There a sum of money Avas in the hands 
of the agent on his principal's account to 
lie spent for certain purposes. It Avas field 
that that sum or so much of it as had 
not been actually spent could lie attached 
in execution of a decree. That case, 
having regard toils lairlicular facts, is no 
authority for the vieAv Avhicli found favour 
Avith the learned Judge. The learned 
Vakil for the respondent has laid great 
stress on the case oi County Motet and 

II inc i_ o. A'. London and Mo)‘th~ 
lVe.s7(07/ Jiaiheay Co. ((p If anything, 
that case sujiports the view that Ave liave 
adopted. There the subject of transfer 
Avas an option under a lease and McCar- 
die, J., held that a mere right of litigation 
cannot be transferred. 

In vieAv t)f tlie conclusion at Avliich I 
luiA'e arriA-ed aboA^e the (piestion Avliether 
the plaintiff purchased the riglil of the 
defendant No. 2 under the security 
kabiiliyat ceases to lie of any imj)oi tance 
I may state. howe\^er, that 'l am unalilo 
to agree Ayith the view of iJie learned 
Additional District Jiulge on this point 
also. The kobala does not mention the 
transfer of defendant No. 2's right as 
mortgagee, nor does it contain any des¬ 
cription of the properties coyered by the 

kabidiyat. The only mention tJiereof is 
to be found in a schedule at the end of 
the document. The learned Judge lield 
on two grounds that the defendant No. 2 
transferred his lien on the property inorD 
gaged to him by the defendant ‘ No 1 
(1) that that Avas the intention of the 
parties and (2) that the mortgage kabu- 
liyat was delivered by defendant No 2 
to the plaintiff at tlie time of the execu¬ 
tion of the kobala. I am unable to accept 

(3j 1) C. 695; 12 C. L. R. HO; 1 Ind. Dec. (x. s.) 

III .tf. 

(4) 21 Ind. Cas. .387; .38 M. 308; 14 M L T *?lo. 

25 M. L. J. 410; (1913) M. \V. K 918 ' ^ 

. ® I'ld- Dea, 

(N. 8*^ lOD. 

(6)(1918)2K. 13. 251;87L. J. K. 13. 849- nor, 
X. 38; 34 T. h. K. 393. ’ ^ 

• J' 
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the learned Judge's reasoning. 'Where 
the document is not itself ambiguous, the 
intention of the parties should not be 
taken into consideration and the mere 
delivery of a document of title does not 
constitute a transfer of the riglit to the 
property There are certain weli-recoo-- 
nized rules relating to the mode of trans¬ 
fer of interest in immoveable properties 

and transfer of such interest can be eject¬ 
ed in no other way. 

In the above view of the matter tlie ap- 
peaUucceeds Tlie judgment and decree 
ophe lower Appellate Coiut are set aside 
and those of the h irst Court restored with 
costs, three gold ynohurs. 

Gr*aliatii, J,—1 agree. 

Appeal allowed. 


Tlie mere fact that such a person applied to 

review- an earlier notice to quit does not necessarily 

show that he deemed himself aggrieved bv the 

notice when he does not allege it in his plaint as 
Ills cau.se of action. 

Sccretanj of State v. Illikkal Assav, 32 Ind 

isVed ^ ^ 167, distingu- 

Second appeals against the decree of 
the District Court, South Malabar, in 
Appeal Suit Nos. 3 of 1921 and 1053 of 
1920 respectively, preferred against the 
decrees of the Court of the Principal 
District Munsif, Calicut, in Original Suit 
Nos. 691 and 605 of 1919. 

^Mr. T. S. Visvanatha Iyer, in S. A. 

No. 949 of 1921, JMi*. P, S. Chandrasekara 

Iyer, in No. 1341 of 1921, for the Appel¬ 
lant. ^ ^ 

The Government Pleader, for the Re¬ 
spondent in both. 


madras high court. 

Second Civil xVppeals Nos. 949 vnd 

13410F 1921. 

March 26, 1924. 

Preaent: Mr. \ ictor Murry Coutts- 
Trotter, Chief Justice, and 

-L-TT^T-^r 4 *^^st4ce Ramesam. 
KUMMATI VEPllTIL KOTTAPAR n 

PATH MALIYAKKAL KUNHIBI 

Plaintiff (died) by her Legal Repre¬ 
sentatives—Appellants 

The secretary of STATE foi 
INDIA IN- COUNCIL repLsented bv 
the collector oe MALABAR- 
If t Defendant—Respondent. 

Madra.^ Land Encroachment Act HHoflVO: 
nuDcd Limitahon when (‘omnicnces~"Dccm'n 

^^^7nselves aggrieved by proceedings", what amoun 

had notice of eviction froi 
Ihc Government under section 6 of the Madr* 

^Vn^-roacjiment Act hut conU^ues ^ 
hXl f '*1 undisturbed possession cannot 1 
held to have been evicted so as to render th 
period of limitation under section 14 of the At 

agaikst 

titlr^ndfurther attack agaiSst'^^h^ 
laJt^ eujoyment, it is open to him to choos 

-sir proceedings and "deem Idl^el 


JUDGMENT. 

S. A. No. 949 OF 1921. 

Coutts-Tpottep, C. J. —Intliiscase 

the plaintiir was in occupation of some 
land cultivating it by a tenant. Gov- 
ernment claimed that it -ivas their land, 
and on the 17th of April 1919 they sent 
her a notice to quit under section 6 of 
the Land Encroachment Act, III of 1905. 
.Nothing happened for a time. In May 
I JIJ the plaintiff put in a petition for 
uie review of this notice to the Deputy 

18th of September 
191J the Deputy Collector dismissed the 
I'eview petition. On the 2nd of October 
1919 an order which amounted practical- 
ly to a notice to quit went to the plaint- 
iiT. On the 22nd of December 1919 the 
plaintiff filed the present suit for vin¬ 
dicating her alleged rights of o\viiership 
in the Civil Court. 

J he Courts below have declared that 
suit to be barred by limitation by reason 

JiCr fhe Act which says 

.Aothiiig contained in this Act shall be 
held to pi*eyent persons deeming them¬ 
selves aggrieved by any proceedings 
under this Act except as hereinbefore pro¬ 
vided, from applying to the Civil Courts 
for redress." (That is what this woman 
has done;. “Provided that the Civil 
Courts shall not take cognisance of any 
suit instituted by such persons for any 
cause of action imless such suit 

shall be instituted within six months 
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from the time at which the cause of 
action ai’ose.” Then followed two Ex¬ 
planations ; “The cause of action shall he 
deemed to have arisen (a) in respect of 
any assessment or penalty, ( that is a pro¬ 
vision under another section which I 
have not dealt with) “on the debt on which 
such assessment or penalty was levied; (b) 
ill respect of eviction or forfeiture, 
on the date of eviction or forfeiture." 
Section 6 contains the machinery for evic¬ 
tion and it is provided that a notice 
shall be seiwed on the person in occu¬ 
pation requiring him to vacate the land 
and, if such notice is not obeyed, by 
removing or deputing a subordinate to 
remove any person who may refuse to 
vacate the same the Collector may give 
effect to it. How in the teeth of that 
provision any body can venture to argue 
that a person who has had notice under 
section 6 and in spite of it remains in 
undisturbed possession has been evicted 
fi’om the land, I cannot understand, and 
I do not think it can fairly be said 
that any judgment of this Court has 
gone that length. But the case is put 
in another and a slightly, I will not say 
more plausible but a slightly, less un¬ 
arguable way. It is said that the illus¬ 
trations contained in the Explanation to 
section 14 of the Act are not exhaustive 
and that a person may be aggrieved by 
proceedings under this Act when 
those proceedings do not amount to 
an assessment, penalty, eviction or for¬ 
feiture. Assuming that argument to be 
sound, the plaintiff in this case put 
forward as the thing, which she deemed 
to be aggrieved by, not the notice at all 
which might have been a mere bi'utuni 
fulmen, which might have resulted in 
nothing whatever in the future, but by a 
tangible definite order of the Deputy 
Collector received by her on the 2nd 
of October 1919 ordering her to quit. 
How it can be said that the plaintiff 
must be deemed to be aggrieved by 
the earliest stage of the proceedings, 
when she did not choose to be aggrieved 
by it, 1 cannot appreciate. It is argued 
that though she says she was not 
aggrieved by the notice she was ob¬ 
viously aggrieved by it because she 
jjatitioged the Deputy Collector to with- 


(iiaw ir. or lo review 


that, assuming that to be so, it does not 

Pi'eclwde her from saving; 

U ell, if I was aggrieved hy the notice 
111 the sense that I put in a petition 
against it, that i,s not what I am ques- 
tioning in this suit Jiei’e. I am aggrieved 
and for the purposes of this siiit I am 
solely aggrieved by the order of tlie 

of the 2nd of October 
fyiu. How anybody can deny her the 
light to elect as to which stage of the 
proceedings she should complain a-ainst 
pas.ses my comprehension. In mv iudo-- 
ment, the Full Bench decision in i'ecre- 
tonj of State v. Illikkal Assun (1) has no 
bearing on this point whatever because 
there was a question as to when there 
hfo ,peeii an infringement of the 
plaintifts right; and the plaintifF had a 
continuous chain of proceedings which 
hepiii by his actually paying money 
out of his pocket m answer to a demand 
'lo my iniml, the Full Bench decision 
has no hearing on this point wJiat- 
ever. 

The ajipeal must be allowed and the 
suit remanded for re-trial. The appel¬ 
lants will have their costs of this appeal 
and in the lower Appellate Court in anv 

event. The Court-fee will lie refunded to 
the appellants, 

S. A. No. 1341 OF 1921. 

C, jr.—^Same judg¬ 
ment as in the connected S. A No 949 
of 1921. There will be a similar ordS 
as to costs and refund of Court-fee. 

8. A. No. 949 OF 1921. 

Ha.mesa,iii 9 J. —I entirely a^^'ree 
Assuming that all the causes ^of action 

that may arise under the Act are not 
e.xhausted hy the Explanation to section 
14 and assuming that a declaratory 
suit hied on account of proceedinjzs 
taken under the Act also falls undm- 
section 14, it is open to the plaintiff 
to deem herself aggrieved hy whichever 
one of several proceedings taken against 
her .she may choose. In the case in Serve 
tarn of State v. lUikkal Asmvi (1} tho 
plain tiff actually niado a payment In 
a case where a penal assessment has been 

ri) 32 Ind. Gas. 755; 30 M. 727; 3 L W ooo. 
30 M. L. J. 255; 19 M. L. T, 157; (1016; 1 
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paid it may be that i1 is not open to 
a plaintiff to say that he does not deem 
himself ag.grieved by that ])ayment. 
that he can ignore that payment and 
tliat he deems himself aggrieved ])y a 
later proceeding, because payment of 
money to another j^erson in token of his 
proprietorship is i)ractically a loss to 
himself and a recognitio]i l)v him of the 
adverse title of the other. But in a case 
Avhere there are a series of proceedings, 
being mere notices without any further 
attack against the title and enjovment 
of the ])laintiff, it is open to the i)laint- 
iff to choose tlie last of these things 
and say that lie deems himself aggrieved 
by this and not by the earlier proceed¬ 
ings. I am aware there are some cases 
wliich, though they may not arise under 
the Act, imply that it is not open to a 
})erson seeking a declaration to so choose, 
but 1 do not agree with them. In this 
case, in paragrapli 9 of the iilaint, the 
plaintiff has clearly stated tliat the dis¬ 
missal of her petition by the Deputy 
Collector and the communication of the 
2nd of October 1919 is the prticeeding 
on which the cause of action arose, which 
means that she felt herself aggrieved 
only by this and not by any earlier 
proceedings, for a declaratory suit. 
That being so, this second appeal must 
be allowed and I agree to the order 
proposed by my Lord the Chief Jus¬ 
tice. 

8. A. No. 1341 OF 1921. 

J*—1 agree. It is con¬ 
tended by the learned Government 
Pleader in this case that there is an 
admission in paragraph 4 of the plaint 
that the plaintiff deemed himself 
aggrieved on the 19th of March 1919; but 
seeing that a declaratory suit is an 
optional one and not compulsory, the 
view I take in such matters is tliat a 
pemon who wishes to file a declaratory 
suit has the right to say which of several 
proceedings taken against him (not 
amounting to adverse possession or en¬ 
joyment) is the i>articrdar proceeding by 
which he deems himself aggrieved foi* 
the pui*pose of filing a declaratorv suit. 
In this case, it may be that the plaintiff 
was aggiieved by several proceedings, 
but of these she chooses only the pi*o- 


ceediiig of the 26th of May 1919 as the 
one hy which she felt herself aggrieved 
for the jniri^ose of filing the declaratory 
suit and not the earlier proceeding of 
the 19th of March 1919. Tliat being so, 
this second appeal is governed by the 
judgment in S. A. No. 949 of 1921. 

V. N*. V. Ap])ealii allowed. 


CALCUTTA HIGH COURT. 

Appeals from Grders Nos. 138 
AXD 139 OF 1923. 

November 23, 1923. 

Present: —Mr. Justice Walmsley and 
Mr. Justice Suhrawardy. 

XALl CHARAN BANIK —Defendant 

—Appellant 


versus 

MANI MOHON SAHA BANIK 
—Plaintiff—Respondent. 

Stamp Art (If of ISO')), .y.v. .?.5 (a), .U), Sch. /, 
Art. \ , cl. (cj -Reference to arbitration not stamp 
cd~ Arbitrators, power of --procedure-^Si/it on 
award ■Reference, whether can be chnllenrjed - Ad- 

. I rence on payment of penalty — 
Reference to arbitratittn properly stamped —Refusnl 
of ttne of several Arbitrators to act- -Substitution 
of another Arbitrator— -Document, whether requires 
Siam p. 

(^u a reference to arbitration not duly stamp¬ 
ed, the Arbitrators can proceed to levy the duty 
and penalty under section .*15 (o) of Ihe Stamj) 
Act, if the defect is brought to their notice, but 
ill the absence <*f such notice, when ^)nce they 
have taken up tlieir enciuiry on the ba.sis of the 
reference, the admi.ssiou of the reference before 
them can no long:er be called in question before 
them in view of section 3G of the Act. fn. 417, col. 
2.] “ 

But when a suit is brought on the award 
subsequently, the jurisdiction of the Arbitrators 
can be challenged on the ground that there was 
no valid reference, and it becomes the duty of the 
Caurt to investigate the assertion, who again is 
entitled, on ascertaining the true facts, to proceed 
under section 35 ^a) of the Stamp Act. 


Per Suhrawardy, J .—Where on a reference to 
arbiuation duly stamped, one of the Arbitrators 
declines to act, and another person is substituted 
in his place by a second document, the latter 
document is not a reference to arbitration, but a 
letter of nomination or appointment of the sub¬ 
stituted arbitrator. Such a document doss not 
require to be stamped under the Stamp Act. [p. 418, 
cols. 1 & 2.] 

Appeal against an order of the Sub¬ 
ordinate Judge, Sixth Court, Dacca^ 



Indian oases: 


417 


y.pl, 82] 

KALI CHAUAK V. MANI MOHAN. 

dated the 30th of November 1922, reversT 
iiig that of the Munsif, Fourth Coui’i, 
Pacca^ dated the 13th August 1921. 

Dr. Sarat phandra Basak and Biabu 
Kanai Lai Saha, for the Appellant. 

Babu Rupendrd Coomev Mitter, for the 
Respondent. 

; . JUDGMENT. 

, Walmsley, j: —These two appeals 
arise jfrom two suits. Kali Charari, the 
appellant, was plaintiff in one suit, and 
Mani Mohon, tlie respondent, in the 
other, and each made the other 
defendant. The dispute was about a 
strip of land between their two houses. 
Kali Charan alleged that the dispute 
had been referred to Arbitrators and 
decided in his favour, and he asked to 
have a decree drawn up in accordance 
with the award. Mani Mohon asserted 
that there had not been any valid refer¬ 
ence to arbitration and claimed a de¬ 
claration of* his title to the strip of land. 
He also sought for a declaration of his 
right of way over an adjoining strip of 
land. 

The Trial Court found in favour of Kali 
Charan, overruling .all Mani Mohon's 
objections to the reference, and holding 
with regard to the alleged right of way 
that such user as had been proved was of 
a permissive nature. 

Mani Molion appealed and the learn¬ 
ed Subordinate Judge endorsed the 
Munsif’s findings about the right of way, 
but held that the Arbitrators' award could 
not be made the basis of a decree. ,On 
this view he ordered tliat the casessliould 
be remanded for trial on the merits, and 
it is against this order of remand in each 
s,uit that the appeals are directed. 

There is only .one point for considerar 
tion SQ far as the award is concerned, 
and it is this. ‘ The parties drew up a 
reference to Arbitrators and affixed an 
eight annas stamp. One of the three 
Arbitrators named in the reference de¬ 
clined to act, and another person was by 
written agreement appointed ' in his 
place. Tixis document did not bear u 
stamp, and the argument that found 
favour with the lower Appellate Court 
wap that the absence of a stamp on 
tUc latej’ documeut rendered the whole 

27 


of the arbitrator’s proceedings void and 
their award invalid. The fact that the 
Munsif took action under section 35 (u) 
of the Stamp' Act (II of 1899) in ' his 
opinion made no difference. 

It is urged on behalf of Kali Charan 
that the learned Judge’s view is erro- 
neons. .It was suggested that the refer¬ 
ence might possibly be treated as coming 
Muthin clause (c) of section 35, but tliat 
argument is not tenable; for it cannot b.e 
said that the agreement was effected by 
correspondence consisting of two or more 
letters. More emphasis is laid upon the 

argument that before tlie Munsif receiv- 

* 

ed the reference in ^evidence he acted 
under section '35 (a), and that, conse¬ 
quently, the admission cannot again be 
called ip. question (section 36). To this 
argument the answer is that it was the 
Arbitrators who received the reference in 
evidence or acted upon it, and that it 
was only they who could levy the duty 
and a penalty under section 35 (a). 

It appears to me* that the proceedings 
before tlxe Arbitrators and the proceed¬ 
ings in Court must be kept distinct. So 
far as the Arbitrators are concerned they 
might have proceeded .under section 35 
(a) had the defect been brought to their 
notice : they did not do so, and when 
once they had taken .up their enquiry 
on the basis .of the reference, the admis¬ 
sion of the reference by them could no 
longer be called in question before them 
(section 36). and Mani Mohon could not 
have urged before them that they had 
no authority to make the award. 

Then came the suit on the award, and 
then 1 think it was open to Mani Mohon 
to challenge’ the jurisdiction of the Arbi¬ 
trators on the ground that there was no 
valid reference ; and it became the duty 
of the Court to investigate the assertion, 
and the Court was entitled on ascertain¬ 
ing the true facts to proceed under sec¬ 
tion 35 (a). 

The question has been discussed re¬ 
cent! v’in the case of Riivqlal Kalooram 
V. Kedar Nath Kesriwal fl) and the view 
taken by the learned Judges was very 
much in accordance with what I have 

said above. The earlier decisions that 

(1} 77-Ind. Cae, 843 ; 27 C. V', N. s;3. 
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^vere cited before us hardly afford any 
help. 

I have dealt with the question on the 
footing that a second stamp was neces¬ 
sary on the document by which the 
parties agreed to a different Arbitrator : 
but I feel considerable doubt about that. 
It is not necessary', however, for one to 
deal further with that question because 
in the view I take the Munsif’s procedure 
removed any defect that there mav have 
been in the reference. 

iVly conclusion is that the First Court 
was right and the Ajjpellate Court was 
wrong. I, therefore, set aside the orders 
of remand, and direct that the decrees 
of the Fi^rst Court be restored with costs 
an all Courts. The hearing-fee in this 
Court IS assessed at one gold mohur in 
each case. 

The cross-appeals are concluded by the 
nndings of fact and are dismissed with¬ 
out any order as to costs. 

Suhrawapdy, J.— I am of the 

same opinion. As an additional reason 
for the view that we have adopted, I may 
refer to the article of the Indian Stamp 
Act which makes it obligatory that a 
reference to arbitration should be stamp¬ 
ed It is conceded that the stamp 
acquired on a document embodying a 
a*eference to arbitration is eight annas 
under Art. V, clause (c) of Schedule I of 
the Indian Stamp Act fll of 1899;. That 
Article says that an agreement or a 
memorandum of an agreement should be 
stamped with a particular stamp, and in 
clause (c) it says that where there is no 
provision otherwise made it must be 
stamped with a stamp of eight annas It 
has also been held that a document 
authorising an arbitration should be 
stamped as such, that is, with a stamp 

?C annas. It is, therefore, clear 

that a document which purports to be 
an agreement to refer a duspute between 
parties to arVjitration should be stamped. 
That document, in my opinion, is the 
ongmal document under which the 
parties agree that the matters in differ¬ 
ence between them should be referred 
to the arbitration of certain persons 
£ variation in the names 

of the Arbitrators will not be a reference 
to arbitration but would, in my opinion 


be only a substitution of the name of an 
Arbitrator in place of another or if I may 
say so, the document asking for the 
substitution may be called a letter of 
nomination or appointment for which 
the Stamp Act does not provide for any 
stamp. See Gayiga Ram Kutshaha v. 
Narayaii Babaji (2). In this view of 
the matter, I think that the letter 
to which exception has been taken by 
the Court of Appeal below was not 
one which required any stamp duty. 
I agree in the order that the appeals 
should be allowed with costs. 

N'. H. Appeals allowed. 

(2; I'JB. 32; 10 Ind. Deo. (s. s.) 22. 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 38 

OF 1923. 

Februaiy 25, 1924. 

Present: —Mr. Justice Lentaigne 
and Mr. Justice Carr. 

Mrs. S. G. M. SAMSON and others 

—Appellants 
versus 

SILVARAN and others—Respondents. 

Citil Procedure Code (Act V of 1008), s. lol, 
applicability of—Remedy not availed of. 

♦Section 151, Civil Procedure Code, docs not 
apply to a case where another remedy was open 
and was not availed of. (p. U9, col. l.j 

Civil miscellaneous appeal from an 
order of the District Court, Yamcthin, 
ill C. R. No. 5 of 1923. 

Mr. Halkar, for the Appellants. 

Mr. P. *V. Chari^ for the Respondents. 

JUDGMENT. —The appellants were 
the plaintiffs in a suit pending before 
an Additional Judge of the District 
Court of Yamethin, sitting at Pyinmana. 
It appeal^ that from the 18th December, 
1922, consequent on the re-organisation 
of the Courts, this Judge ceased to sit 
at Pyinmana and that all cases before 
him had to go before the District Court 
at Yamethin, where the District *Tudgc 
and another Additional Judge sal. 

The plaintiffs’ case was fixed for the 
22nd December and on that date it was 
called by the Additional District Judge 
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at Yamethin. Neither party appearing 
the suit was dismissed for default. In 
the circumstances the Judge would 
have exercised a sounder discretion 
had he postponed orders until he had 
ascertained that the failure to appear 
was not due to a mistake arising out 
of the change of venue. But it may 
be noted that the suit had been adjourn¬ 
ed to give the parties time to nego¬ 
tiate a compromise. On the 29th January 
1923, the appellant tiled an application 
supported by an affidavit, to re-open the 
case. This was allowed by the Judge 
on the 8th February ex partey without 
notice to the respondent. Notice for 
hearing of the suit was then issued. 
The first notice being unserved a fresh 
one was issued for the 21st March. On 
that date the respondent filed an appli¬ 
cation for review of the order setting 
aside the dismissal for default. 

The Additional District Judge Avas 
then veiy ill and he afterwards died 
with the result that the application 
was heard by his successor. The review 
was allowed and the order setting aside 
the dismissal of the suit was itself set 
aside. This order was based on the fact 
that the application to set aside the 
dismissal was time-barred under Art. 163, 
Limitation Act. 

It is clear the application was in fact 
time-barred, and it is also clear that 
section 5 of the Limitation Act does 
not apply to such an application and 
that the Court had the inherent power 
under section 151 of the Civil Procedure 
Code to set aside the dismissal of the 
suit. I do not think that that power 
extends to a case in which the aggriev¬ 
ed party had had a definite remedy 
open to him but has failed to resort to 
it within the time allowed by law and 
so has lost it. 

Moreover, on the petition of the 29th 
January it does not appear that the 
appellants are entitled to relief. It is 
clear from that petition itself and from 
affidavit annexed to it that the a])pel- 
lants were fully aware that all suits 
were to be taken up at Yamethin. and 
that their Pleafler Avas in fact at Yame¬ 
thin on the 22ad December and attended 
the Court of the Additional District 


Judge. Pie could veiy easily have found 
out by which Judge the suit Avould be 
heard and even if he failed to do so 
before it had been dismissed either he 
or the appellants themselves could veiy 
easily have discovered afterwards tliat 
it had been dismissed and have tiled 
the application within the period alloAved 
by laAv. 

It is noticeable that no affidavit by 
the Pleader himself Avas filed. 

I AA'ould dismiss this appeal Avith costs. 
Advocate’s fee three gold mohurs. 

H. Appeal disniissech 


CALCUTTA HIGH COURT. 

In re Appe.4l from Original Decree 

No. 234 OF 1922. 

August 10, 1923. 

Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 

Ilaji TELLER RAHMAN— Receiver 

ve rsus 

GOLAM GONE— Opposite Party. 

Receiver — Account — Vouchers — Uneconomical 
management—Objection—Proper course /o;* dis^ 
satislied party. 

A Receiver sliould produce A’oucliers in support 
of his c.vpendiluro. The vouchers will be ad¬ 
mitted as evidence «if the payment of the sums 
tlierein specilied, jukI eredit' piven to the ac¬ 
counting party in the account, unless the other 
side shows some reasonable ground for impeach¬ 
ing the vouchers; but if any party objects, the 
aftidavil or oral evidence of the person who 
rec?ived th? money is required, aiul if this camiot 
be had. then proof must be given of his signa¬ 
ture to the voucher. (p. 120. col. 1.1 

Conkesv. Conkes, (1863) il W. R. (Eng.^ 871 0 

Jur. (N. s.)843; 3 N. K. flO; 134 R. R. 813 and 
Bingham v. Clanmorris, 1 Moll, 20. relied on. 

The question that the management by a Re- 
cciA'er has not been, economical dors not properlv 
arise when he submits his account in order that 
it may be passed. In other words, questions with 
regard to the soundness or prudence of the 
system of management adopted by a Receiver or 
charges of wilful default or neglect are not 
matters that can be disposed of in the shape of 
cxf’cptious to account, [p. 120. col. 2.] 

Coionar Sanya Sankar Ghosal v. Rante Golap^ 
m-aice De.brc, 5 C. W. N. 223, relied upon. 

The proper course open to a i».irty litigant/ 
who is dissatisfied with th*- mode of manage¬ 
ment, is to dra''’ up a schenio and to submit it 
for thv ordwa ©f the Court, 




Babus Mahe^idra Xath Ray -and 
Mdlies Chojidra Z>\'i ner^ee, for the Receiy;er. 

i_)r. Divirka Xath Mitter and Babu 
Hcramba Ckayidra Guha, for the Opposite 
Party. - 

JUDGMENT- —These are exceptions 
to the. accounts submitted by the Re¬ 
ceiver appointed by this Court*in respect 
of the subject-matter of Appeal from 
■ Original Decree No. 234 of 1022. The 
order was made for the appointment of 
the Receiver on the 26th March, 1923, and 
we directed him to suJ>mit his accounts 
every ttuee months. The accounts for 
the first three months are now before us. 
There is an abstract statement wliicli 
shows that the recalls exceeded the ex¬ 
penditure l)y Rs. 138-5anns. The account 
books from which the abstract has been 
prepared have also been produced. 
The objections taken to the accounts 
may i)e grouped under two categories, 
namely, first, that the vouchers in 
support of the expenditure have not 
been produced: and, secondly, that the 
management has not been economical. 

As-regards the first objection, it has 
not been disputed that the vouchers 
must be produced. The principles 
, applicable are stated in the well-known 
work by Daniel on Chancery Practice, 
1014, Volume I, page 920 : “The account 
is vouched by the production of the 
proper vouchers such as receipts. It 
seems that the vouchers will be ad¬ 
mitted as evidence of the payment of 
• the sums therein specified, and credit 
given to the accounting party in the 
account, unless the other side shows 
some reasonable ground for impeaching* 
the vouchers; but if any party objects^ 
the affidavit or oral evidence of the 
person who received the money is re¬ 
quired, and if this cannot be had, 
then proof must be given of his sig¬ 
nature to the voucher." 

This is supported by tlie decisions in 
Cooks V. Cooks (l;and Bingham CLan- 
moi'vis (2). A similar view was adopted 
by this Couit in .the ca.se of Bai'oda 
Kanta Sarkar v. Rashmani Dasi (3) where 


it was pointed out -that the Receiver 

must not merely show tliat he paid 

. certain sums as litigation expenses, 

but also furnish details of expenditure. 

The Receiver before uis has undertaken 
• ♦ ♦ • • 

to produce the vouchers in the course 
of a week. When they are produced 
they will be open to examination by 
. all the parties concerned. 

As regards the second objection, we 
are of ojiinion that the question does 
not iDi'operly arise -when (a Receive-r 
submits his account in order that it 
may be passed. In support .<d this 
view reference mav be made to the 
decision of Mr. Justice Sale in the 
case of Coomav Satiya Sankar Ghosal v. 
Ranee Golapmonee Debee (4) where it 
was pointed out that the questions 
with regard to the soundess or prudence 
of the system of management adopted 
by a Receiver or charges of wilful 
default or neglect are not matters that 
can be disposed of in the shape of ex¬ 
ceptions to account. In the present 
case, the Receiver states that he has 
continued the management of the estate 
in the condition in whicli it was handed 
over to him. In these circumstances, 
the proper course open -to a party 
litigant who is dissatisfied with the 
mode of management is to draw 
up a scheme and to submit it for the 
orders of the Court. 

The matter is adjourned till Friday 
next. 

s. D. Order accordingly, 

(4) 5 C. AV. X. 223. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 955 of 1921; 

February 8, 1924. 

Present: —Mr. Justice Spencer, 
Offg. Chief Justice. 
XAMIXINI CHEXGAMA xaidu 

AND ANOTHER-DEFENDANTS XOS. 1 AND'2' 

—Appellants 


C2lXMo11.20. 

1,3; 28 Xua. Caa. 25; 20 C. h. J. U3, 


versais 

X. GAXGULU XAIDU— Plaintiff- 

Respondent. 

CitU PrQccdv,rc Code. (Act V o/ lOQii'ji Q* 
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Vi\ 4, 27, 0. XXJI, r. 4 —Partnersh ip suit - Monei;- 
decree agahist partners—Appeal hy some only 
Legal representative oi non-appealing partner 
Abatement of appeal. 

No order can be made to the prejudice of any 
person who is interested in a common interest, 
such as a partnership, without that person or his 
legal representative being on the record, (p. 122, 
eol. l.j 

It i.s not necessary in every appeal arising out 
of a suit for partition or dissolution of partnership 
to have all the parties on the record, especially for 
the purpose of setting aside a money-decree where 
no taking of accounts inter sc is required and 
no relief is claimed from the party not on the 
l*ecord. Hut if the ('"ourt of Appeal finds it 
necessary to have a party on the record, the 
Court may order him or his legal representative 
to be joined and may dismiss the appeal if the 
appellant fails to comply with the order, [p. 122. 
col. 2.] 

liaj Chunder Sen v. (iango Das Seal and 
Jiamgati Dhur v. liaj ('hitnder Sen, .‘11 (V 4S7: 1 A. 
1.. J. Mo; 8 C. \V. N. 112; MI. A. 71: MM. L. .1. 
M7; 8 Sar. P. C. J. ()2.‘l (^P. C.i. distinguisiied. 

Renga Srinivasa Chan v. Gnannprnkasa 
3/udaiiar, 30 M. 07; 2 M. L. T. 30, Somasundaiam 
Chettiarx. Vaithilinga Mudaliar, Ind. Cas. 5-16; 
•10 M. 846; 6 1 j. W. 253 and Sri Xath Pal v. Ilari 
Cham Pal, 7 C. L. J. 260, referred to. 

Second appeal against a decree of 
the District Court, Chittoor, in Appeal 
Suit Xo. 61 of 1919, preferred against a 
decree of the Court of the Suhordinate 
Judge, North Arcot, in Original Suit 
No, 48 of 1917. 

Messrs. L. A. Govinda Raghara lifer 
and L. S. Vecra Raghava Iye)\ for the 
Appellants. 

Messrs. B. Somayya and T, R. Aruna- 
cJiata Iyer, for the Respondent. 

JUDGMENT. —The plaintiff brought 
Original Suit No. 48 of 1917 in the 
Court of the Subordinate Judge of 
North Arcot to recover Rs. 3,162 as 
money advanced to a partnership 
together with interest on profits thereon. 
The First Court gave him a decree for 
Rs. 2,845 together with interest on 
Rs. 1,745 against four defendants. Of 
these four defendants Nos. 1 and 2 
appealed. The third defendant died after 
the joint appeal by him, and the other 
two defendants had been filed. His legal 
representative, who was the fourth 
defendant, did not appeal, and he was 
not made a p.irty to the appeal of 
defendants Nos. 1 and 2. The District 
Judge h^ld tliat the appeal abated 
because the legal representative of the 

deceased was not brought oa the record 


within the time allowed by law. In 
doing so, he seems to have overlooked 
(). XLI, r. 4, Civil Procedure ('ode, A\hieh 
l^rovides that, where there aie nioie 
defendants than one in a suit and the 
decree appealed from proceeds on any 
ground common to all the iltfendauis, 
any one of the defendants may appeal 
from the wliole decree and tlieieupon 
the Appellate Court may leveise tlie 
decree in favour of all the defendants. 
The District Judge relied on the decision 
in Raj Chunder Sen v. Ganga Das Seal 
and Rangati Dhur v. Raj Chunder Sen (1) 
which was a case. of an appeal in a 
partnership suit. The Privy Council 
held that, as tlie right to sue did not 
survive against the otluu* tiefeudants 
alone and the ajipeals could not jirocccil 
ill tlie absence of a reiircsenlalive of 
Abhoy C^hurn ChoAvdhury, who was one 
of the partners, the appeals were rightly 
dismissed by the Calcutta High Court. 
It appears that in that case Abhoy 
Churn Chowdhury died, and as the 
Privy Council observed, accounts had to 
be taken and there Avere complicated 
questions ns to the respective relations 
of the parties inter se Avliich had to be 
decided. These questions could not be 
decided Avithout the legal representative 
of Abhoy C'hurn ChoAvdhury being on 
the record. As frequently occurs in a 
suit for partition or for dissolution of 
partnership, the decree provided for 
payment of sums of money to some of 
the defendants, and Abhoy Churn 
ChoAvdhury as a partner Avas found to 
have Rs.' 1,740 due to him. The 
partnership account could not be 
unsettled and a fresh settlement 
made Avithout all the parties to 
Avhom money had to be paid or who 
should make contributions, being on the 
record. In Rmiga Sidnivasa Chain v. 
Gnanaprakasa Mudaliar (2) this case 
has been distinguished as being a ruling 
on the point that a litigation cannot 
proceed without repre.^entatives of a 
deceased party to a final and complete 
adjudication. In Somasundaram Chettiar 

a) 31 O. 487; 1 A. L. J- M5; 8 C. W. N. 442; 
31 I. A. 71; M M. L. J. M7; 8 Sar, P. C. J. 62.3 
(P. O.). 

(2) 30 M; 67; 2 M. h; T. 36, 
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V. Vaithilingn ^ludalia?- (,3j a Benoh of 
this Court set aside a decree, as regards 
the "whole u\' the plaintiff's claim and 
not merely in respect of the interest of 
those appellants whose appeals had not 
abated, observing that tlie terms of 
O. XLI, r. 1. Civil Procedure Code, were 
wide enougli to justify such a course. 
For the respondent it is argued that in 
every case of a suit for partition or 
partnership it is necessary to have all the 
parties on the record andf that, if some of 
them will not join as appellants, they 
must l^e made respondents for the pur¬ 
pose of finally settling all the questions 
at issue. Tliis is too broad a proposition 
to be accepted. It is common sense and 
sound law that no order can be made to 
the prejudice of any person who is 
interested in a common interest, such 
as a partnership, without that party or 
his legal representative being on "the 
record. Under O. XLI, r. 20. if the 
Court had found that the lower Court's 
decree could not be varied or reversed 
■without the legal representative of the 
third defendant being on the record, 
the Court might have ordered his legal 
representative to be brought on the 
record, giving a time for the appellants 
to bring him on the record, and, if the 
appellants failed to do so, the Court 
might have dismissed the appeal. But 
the District Judge does not put the 
dismissal of the appeal on that ground. 
Although the plaint contains an allega¬ 
tion as to the existence of a partnership, 
the decree that was asked for was for a 
declaration that the partnership should 
be dissolved from date of suit, and for 
the payment of a certain lump sum 
advanced towards the firm's capital. 
There was no prayer for.taking accounts 
due to each of the partners. In the 
■written statement the defendants denied 
that any partnership subsisted. The 3 ’' 
denied also that the plaintiff paid the 
sum of Rs. 1,745 at any time to them. 
If that case is true the defendants had a 
common interest to have the decree in 
the plaintiff’s favour, which was in the 
form of a decree for payment of a sum 
^>f money by four persons jointly and 
g«verally, set aside and no case for taking 

lad. Cas. 546; 40 M. -846; G L. W. S53. 


accounts would arise, that i.s, on the 
supposition that no advance was made 
by tlic plaintiff and that no partnership 
agreement with him ever existed, O. XLI, 
y. 4 lays down the test of the right of 
some of the defendants to appeal from a 
decree common to all of them, viz., 
whether tlie decree appealed from pro¬ 
ceeded on any ground common to all of 
them. Sin Nath Pal v. Hari Cham Pal 
(4) quoted the respondent is a case 
in which in a ^partnership suit, "where 
accounts liad to be taken and the 
i:)laintiff’s share had to be determined, 
one of the respondents was added in 
time. As I have already* pointed out, 
the present case is one in w’hich one of 
the defendants did not join as an 
appellant. If it was necessary to have 
him on the recoixl as a respondent the 
Court might have directed him to be 
joine<l, but for the purpose of setting 
aside a decree for money in the plaintiff’s 
favour against several defendants without 
any taking of accounts inter'se it would 
not be necessary to have a party, from 
whom the appellants claimed no relief, 
added. The apiDellants do not "want a 
decree to l)e made against the fourth 
defendant. They do not ask for any 
interference witli his rights. Nothing is 
due to him under the decree and he thus 
cannot lose anything by any variation 
of the decree that may be made in 
appellant's favour in consequence of this 
appeal. The setting aside of the mone^'- 
decree and the dismissal of the plaintiff’s 
whole suit, which the appellants seek to 
obtain hy this appeal is thus not a relief 
requiring the presence of the thiid 
defendant or his legal representative 
before it can be given. The lower 
Appellate Court’s decree must, therefore, 
he reversed. This second appeal must 
be allowed and the first appeal remanded 
to the lower Appellate Court for fresh 
hearing and disposal on the merits. 
The respondent must pay the appellant's 
costs in this Court. Costs in the lower 
Court will abide and follow the result. 
The appellants will get a refund of the 
Court-fees paid for this appeal. 

V. Appeal allowed. 

s. D. 

(4) 7 C. L. J* 2«6, 


lOTUN CASES. 


Vol 82] 

MA.UNO TKWE V. MA 3HW2 POK. 

RANGOON HIGH COURT. 

First Civil Appeal No. }23 of 1923. 

January 21, 1924. 

Present: —Mr. justice Heald and 
Mr. Justice Lentai^ne. 

MAUNG THWE— Appellant 

MA SHWE PON— Respondent. 

Cuw7 Procedure Code {^Act F of 1908), s. 11 —Co- 
defendants—Conflict of interest — Rights inter se, 
decision of —Res judicata. 

The decision in a case where there is a conflict 
of interest between the co-defendants, one of 
whom actively helps the plaintiff as against the 
other defendant, and where it is necessi\ry to 
adjudicate between the defendants rater se to give 
appropriate relief to the plaintiff, operates as 
res judicata in a subsequent suit between the 
co-defendants, [p. 424, col. 2.] 

First appeal against a decree of the 
District Court, Tharrawaddv, in C. R. 
No. 51 of 1923. 

Messrs. Coxvctsjee and Z)as, for the Appel¬ 
lant. 

Mr. Robertson^ for the Respondent. 

JUDGMENT. 

Healdy J. —The matters -which led to 
the present dispute have been before the 
Court many times and may be sum¬ 
marised as follows : There were two 
claimants to the estate of Shwe Mya and 
his wife MaShwe I, namely, Maung Thwe 
present appellant, and Tun Pe, who is now 
dead. Both claimed to be adopted sons 
and ultimately the Privy Council held 
both had established their claims and 
that they were co-heirs. The Chief 
Court had held that Tun Pe was the 
sole heir and while the appeal • to the 
Privj’ Council was pending, Tun Pe, who 
had been appointed administrator to 
the estate sold certain lands to the 
present respondent Ma Shwe Poii. 
Appellant was in possession of the 
lands and refused to recognise re¬ 
spondent’s title, so respondent filed a 
suit to recover the lands, and obtained 
a decree for possession. Before she obtain¬ 
ed the decree she had already mortgag¬ 
ed the lands to a Chetty and to Mr. 
.Robertson, who now appears as her 
Advocate. The Chetty sued on the mort¬ 
gage and impleaded both respondent and 
appellant, as well as the second mortga¬ 
gee. Appellant, who by that time had 
succeeded to the interest of Tun Pe, 
pleaded that Tun Pc was not owner of 


423 

the land, and that in any case the sale 
was ineffective as having been made 
peitdentc Hte. The Chief Court held 
tiiat, because Tun Pe was administrator of 
the estate at the time when he sold the 
lands the sale was effective, and a mort¬ 
gage-decree recognising both the mort¬ 
gagees was passed. Before the final judg¬ 
ment in the mortgage-suit had been 
given in the Chief Court, respondent, 
who liad been ousted from possession 
of the lands, had filed another suit again.st 
appellant claiming posses.sion on tlie 
strength of the sale of them to lier bv 
Tun Pe and mesne, profits. Appellant again 
disputed respondent’s title on the gro\ind 
that transfer by Tun Pe was fraudulent; 
and that an order for possession which 
he had obtained in certain miscellaneous 
proceedings of 1918 barred the suit in 
being ?*es jxtdicata. He also pleaded that 
the mortgagees ought to have been made 
parties to the present suit, and he denied 
that respondent had any right to the mesne 
profits. The lower Court held that be¬ 
cause the qiiestiop wliether or not the 
sale by Tun Pe to respondent was frau¬ 
dulent had been decided l)etwepn the 
parties in respondent’s first suit against 
appellant to recover the lands that ques¬ 
tion was res judicata and appellant could 
not be allowed to raise it again as a de¬ 
fence in the present suit. It also found 
that because the mortgagees had been 
paid off there was no need for them to 
be joined in the present suit. It , lield 
that the order which appellant had obt; in* 
ed in the miscellaneous proceedings was 
only an interlocutory order which did not 
finally declare appellant’stitle to the land, 
and finding that respondent was owner 
of the lands, and that, therefore, she was 
entitled to mesne profits and to interest 
thereon, it gave her a decree for pos¬ 
session and for Rs, 5,561 with interest 
thereon from the date of the institution 
of the suit to the date of realization 
with costs. 

The appellant appeals against that 
decree on the grounds that the lower Court 
was wrong in holding that the sale by Tun 
Pe conferred any title on respondent, 
that in spite of the decision of the 
Chief Court he was still entitled to im¬ 
pugn the transfer by Tun Pc, that that 
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4 

transfer. Avas void as having been effecN 
fid pnvdo^tr Hie and that he was ri^ht- 
iully, in, I'ossessiou of the lands ' as 
owner. 

■' Respondent filed a cross-objection to 
■fhe ^ Court's assessment of the mesne pro- 
■ftts. Appellant’s learned Advocate admit¬ 
ted that all the questions raised in the 
appeal were decided in the judgment of 
the Chief Court in the moVtgi^ge-suit ; 
but he suggested that they Aveie not 
res judicata because appellant\vas a party 
to that suit not in his personal capacity 
Tmt merely as heir of Tun Pe, and als'o 
because that suit was not a suit be¬ 
tween him and respondent, but between 
fhe Chetty on the one side and him and 
respondent ■ on the other. 1 do not think 
that there is any suV)stance in these 
suggestions. The substantial issues in 
the former suit Avere exactly those Avhich 
appellant raises in the present suit. Re¬ 
spondent Avas practically a formal party 
to the mortgage-suit ; she did not deny 
the mortgage or the Chettv’s right to a 
mortgage-decree. The Chetty as against 
appellant represented respondent and 
the matter in dispute Avas respondent’s 
title. So far as appellant Avas concern¬ 
ed the decision in that suit finally de¬ 
cided that respondent and not appellant 
Avas OAA’ner of the lands, and appellant 
is bound by that decision both in his 
personal and in his representative 
capacity. He could not in his repre- 
• sentative capacity have raised the 
. issues Avhich he did not raise in that 
‘ suit because he Avould have been estop¬ 
ped and it is clear that he actually raisecl 
the questions in his personal capacity, 
the same capacity in AA'hioh he now de¬ 
sires to raise them again. 

I Avould, therefore, hold tbat the' appeal 
fails and must be dismissed Avith costs. 

The cross-objection has not been press¬ 
ed though it has not been abandoned. 

The niatter of interest is in the Court’s 
discretion. I see no reason to think that 
the loAA^er Court exercised its discretion 

AATTongly. 

^ The quesfion of-the amount of mestie 
profits Avhich should, jiave been; decreed ' 

^ for the segisonr rai8-iy has' not "..been ' 

argued and ’ I see no reason to hold *fhat 


the decision of the laAver.Court was mis¬ 
taken. 

I Avould, therefore, dismiss the aboA-e 
objection but make no order for costs in 
re.spect of it. 

Lentaigne, J.—I concur in the 
judgment of my brother Heald An this 
case. I am satisfied that the -appellant 
Maung ThAveAA’as made a defendant in 
the previous mortgage-suit Civil Regular 
No. 10 of 1919 not merely as an heir of 

I'un Pe deceased but also in his personal 
capacity and this is made clear on a petni- 
sal; of paragraph 7 of the plaint in that 
suit. It is also clear that the questions.in 
issue in that suit betAveen Maung ThAve 
and the other parties Avere mainly issues 
AVhich could only arise in his personal 
capacity. I am satisfied that Ala ShAve 
Pon and the- Chetty were in effect making 
common cause against Maung ThAve- in 
that suit, Ala ShAve Pon admitted the 
Chetty’s claim against her and against 

Alaung ThAve and thaf claim Avas "based 

on Ala ShAA’e Pon s alleged rights as purp 
chaser of the property both as aghinst 
Maung Ihwe and the exclusion of Alaung 
Ihwe. Though she was not taking ,an 
active part in the conduct of the case 
she kneAv that the Chetty had a common 
interest with her and w'-as actiA'ely pror 
secuting her claim and she.AA.as justified 

m alloAvinghimto do so. 

■The decision' in Kandiyil 'Cheriya 
Chandu The Zaviorin pf Calicut (1) is 
authority for the proposition that .the 

decision Avoxild operote 2 s v€s 
judicata if the co-defendant had actively 
supported the plaintiff in the previous 
case aa against the other defendant * and 
J see no reason Avhy the same principle 
should not apply Avhere t^ie active sup¬ 
port Avas limited to filing aAvritten state¬ 
ment admitting the plaintiff’s ejaim and 
leaving it ' fo the plaintiff to press the 
claim m A\;hich both jhe and. such defend¬ 
ant were jointly interested. i . j 

In the case of Ramachandra Narayan 
y, Narayan Mahadev West, J., point¬ 
ed out that, “ where an adjudication te- 
tweeilthe defen^nfs Is necessan* to giA-e 
,the appropriate f relief to the pjaintif, 

- l 1) 29 Jil. 515. --tf.- 'Al.' . ! 

J«r,.30ip6 Ind. Dec’..^'S.) 
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there must be such an adjudication— 
Cottinghavi v. Earl of Shreicsb^n'y (3), and 
in such a case the adjudication will be 7e6- 
J?/f/icatabetween the defendants aswell a.s 
between the plaintiff and the defendants. 
But for this effect to arise, there must be a 
conflict of interest amongst the defend¬ 
ants and a judgment delining the real 
rights and obligations of the defendants 
iriter se. Without necessity the judgment 
will not be res judicata amongst the de¬ 
fendants, nor will it be ?*e.s- judicata 
amongst them by mere inference from 
the fact that they have collectively been 
defeated in Resisting a claim to a share 
made against them as a group." Though 
these remarks were obiter, I think that 
they correctly represent the law and I 
find they have been adopted hy anotlier 
Judge in a case reported in an unofficial 
report Sukh Dial v. Ehopi (4). In tlie 
previous case in which Mating Thwe and 
Ma Shwe Pon were defendants, it was 
necessary that the rights of Mating Thwe 
and Ma rihwe Pon should be decided 
77tfe7* se to enable the Court to grant the 
Ghettythe decree. 

For the above reasons and as it is ad¬ 
mitted that all cpiestions raised on tliis 
appeal were decided by the (.ffiief Court 
in that suit against the appellant Maung 
Thwe, 1 concur in holding that the pre¬ 
sent appeal fails and must be dismissed 
with costs. 

K. H. Appeal dismissed. 

(3; (1843) 3 Hare 027; 15 L». J. Ch. 411; 07 R. R. 
530. 

(4) 71 Ind. Cos. 481; (1923) A. I. R. (L.,i 18G. 


MADRAS HIGH COURT. 

Second’ Civil Appeal No. 1146 of 1921. 

April 16, 1924. 

' Air. Justice Phillips and 

Mr. Justice Madhavan Nair. 

A. JANOOTHAS8AN SAIT by iiis 
auTiiouizei) AGENT DADA BEG 
ilAHAiME D —Pla i ntiff— A ppellant 

versus 

M. S. N. MAHAMAD OHUTHU— 

Defendant No. 1—Respondent. 

^ foreign jxcdgment—Submission to jurisdiction of 
foreign Court — Power-of-attorney to appear, ii 
'amounts to submission—Kx parte fbreigr^- 
whether decision an meriu—-Notice—jb’errice. 


Where a person psooiites a pou'er-of*nitornc-y 
in favour of another empowering the latter to 
conduct litigation on. behalf of tlie, former iu 
foreign Courts, there is a contract binding liim 
to appear in those Courts wliicli amounts to sub¬ 
mission to the jurisdiction of sucli foreign Courts, 
[p. 426, eel. l.j 

Ramanathan Chettyar v. Kalimutfm Pillay^ 18 
Ind. Cas. 18J; 37 AI. 1G3, relied on. 

An ex parte decree obtained in a foreign Court 
in a summary suit similar to that provided for 
by O. XXXA ll of the Civil Procedure Code, 
must be deemed to be a decree pa.ssed upon the 
merits when no appearance Jias been put in on 
behalf of the defendant, [p. 127, eol. 1..] 

Ex parte decrees are by no means necessarily 
decrees not pissed upon the merits. It is only 
when a defence has been raised and for some reason 
or anotlier lias not been adjudicated upon that the 
decision can be said to be not upon the merits. 

Peruri VisvanaUia Heddi v. Keymcr, 27 Ind. Cas. 
•38G; 39 M. 95; 27 ^1. Li. C70, Keynier v. 
natfiant Rcddi, 38 liid. C'a.s. G83; 1*6 .M 112- 15 \ 
b. J. 92; 21 M. L. T. 78; .32 M L. J. 35; 5 L w' 
312; 19 Bom. L. R. 206; 21 C. W. X. 358; 25 C. L 
J. 233; 10 Bur. L. T. 175; 44 I. A. & (P. C.),^dis¬ 
tinguished. 

the Dplta,(lS7C>) 1 P. D. 393; 45 L.J P Ill- 
no L. T. 370; 2G W. H. 40. Challenge and the Dui 
D'Aumale, (1904) 1*. D. 41; 73 L. j. P. 8; 89 L. T. 
481; 9 Asp. M. C. 497, Xouviou v/ Freeman, (1890) 
15 A. C. 1; 59 L. J. Cli. 337; 02 L. T. 189; 38 W. R. 
581, relied on. 

Where a foreign Court has held tJiat notice 
to a defendant was sutficienl. tliat decree must 
be taken to be correct in the absence of any 
•other evidence to the contrary, [p. 427, col. 1.] 

No question as to any irregularity in the 
service of notice can be raised in the Courts 
of this country as a ground for questioning the 
validity of a foreign decree. 

Pemberton v. Hughes, (1899) 1 ('h. 781; 08 L. J. 
Ch. 281; 47 W. R. 351; 80 L. T. 309; 1.5 T. L. R. 
211, relied on. 

Second appeal against the decree of the 
District Court, Tanjore, in A. S. No: 579 
of 1920, dated the 21st March, 1921, 
preferred against the decree of the Court 
of the Second Additional Subordinate 
Judge, Tanjore, in O. S. No. 9 of l9l9, 

(O. S. No. 25 of 1918 on the file of the 

Court of the Subordinate Judge, 
Tanjore.) 

Messrs. B. Sita Ratna Rao and K. 
Suudara Row, for the Aiipellant. 

Mr. T. L. Ve7ikatarama Iyer, for the 
Respondent. 

JUDGMENT. 

Phillips, J. —This is a suit ujyon 
a foreign judgment of the Colombo 
Court against the first defendant. Tlie 
first defendant and his.brother who were 

tra;ding in paitnership executed a poirer- 
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of-attorney to one Sheikli Abdul Piahi- 
inan under which he was empowered to 
sue in the Courts ol‘ Ceylon and to appear 

* ^ rt or Courts of Justice either 
as plaintilT or defendant etc. The power 
is a very wide one and "ives the agent 
very full powers to represent tlie 
principals. I, nder the provisions of tliat 
power, Abdul Rahiman appointed one 
Abdul Guddus as his sub-agent dur¬ 
ing his absence from Ceylon. A suit 
was filed in 1915 on four promissory- 
notes against Abdul Rahirnan and Abdul 
Guddus, but upon their pleading that 
they were merely agents of first defend¬ 
ant s firm, another suit was brought 
against the first defendant. Notice of 
the suit was served on Abdul Guddus 
as first defendant’s agent and the judg¬ 
ment on which the present suit is based 
was passed in his absence. 

The first question for consideration 
is whether tlie first defendant had sub¬ 
mitted to the jurisdiction of the foreign 
(.’ourt, and on this j^oint I must agree 
with the learned District Judge lhat 
he did so by executing the power-of- 
attomey in favour of Abdul Rahiman 
empowering the latter to conduct litiga¬ 
tion in the Ceylon Courts, namely, in 
a place where the agent was conduct¬ 
ing business for his principals, and it 
is clearly a contract binding him to 
appear in those Courts and amounts 
to submission to the jurisdiction of 
those Courts. In this connection I 
would refer to the case reported as 

Ravianathan Chettyarx. KalimxUhxL Pillav 

( 1 ). ^ 

The next question raised for the re¬ 
spondent is that the foreign judgment 
sued on was not one obtained on the 
merits. Ordinarily, a judgment delivered 
ex parte is deemed to be one on the 
merits, but it is contended here that 
in summary suits similar to those pro¬ 
vided for by O. XXXVII of the Civil 
Procedure Code an ex parte judgment 
cannot be deemed to be one passed on 
the merits. Reliance is placed on the 
case reported as Pe7*a7n Visvanatha. Reddi 
v. Keymer (2) the decision in which 
was confirmed by the Privy Council in 

U) 18 Ind. Cas. 189; 37 M. 163. 

(2; 27 Ind. Cas, 386; 39 95; 27 M. L, J. 670. 


Kfymcr x. Viswanatham Reddi (3). In that 
case a defence had been put in, but it was 
ordered to be struck out because of 
defendant s failure to answer interro- 

given in these 
circumstances was held to be one not on 

the merits. There are no doubt some 
obsen,-ations in tlie judgment of this 
Court which would go to show that a 
foreign judgment passed in default of 
appeaiance i.s not a deci’ee on the merits, 
and two ca.ses are therein referred to 
as supporting tliis propo.sition. One of 
thc.se i.s TJie Delta (4) and tlie other is 
rhe Challenge and the Due dVDma/e 
(5). In the first of these cases, the 
foreign judgments had not been 
delu^ered when the suit was filed 
in England and also it was held that 
the evidence of the French and Italian 
Advocates examined left it doubtful 
whether the foreign judgment in that 
case would have, even in France, or 
Italy, the force oi res judicata. In the 
second case it appears that the defend¬ 
ants had not submitted to jurisdiction. 

In the judgment of the Privv Council 
which IS reported as Keymer x Vi^va^ 
natham Reddi f3> their Lordships in re- 

1 question under section 

13 (5), Civil Procedure Code, state that 
that section refers to “those cases 
where for one reason or another the 
contioversy raised in the action has 
not ill fact been the subject of 
direct adjudication by the Court.” From 
this it would appear that it isnecessarj' 

1 ^ place that some controversv 

should be raised in the action and in 
the second place that after it has been 
r£iis6d it should not have heen finally 
decided. This principle is the same 
as that enunciated by Lord Herschell 
m Aonvion v. Freeman (6j: “In a Court 
of competent jurisdiction, where accord¬ 
ing to its established procedure the 


T® 15 A. L. J. 92; 

o' ^ ^ 19 Bom. 

c. L. X 23..; m Bu. 

Te. 

(5) (1904) p. D. 41: 73 L. J. P. 8; 89 L. T. 481; 9 
Asp. M. C. 497. 
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vrhole merits of the case were open, at 
all events, to the parties, however much 
they may have failed to take advantage 
of \he4n,' or may have waived any of 
their rights, a final adjudication has 
been given that a debt or obligation 
exists which cannot thereafter in tliat 
Court be disputed, and can only be 
questioned in an appeal to a higher 
Tribunal." It will be seen that in accord¬ 
ance with this principle, e.r pai’te decrees 
are by no means necessarily decrees not 
passed upon the merits. It is only when 
a defence has been raised and for some 
reason or another has not been adjudicat¬ 
ed upon that the decision can be said 
to be not upon the merits. In other 
instances of ex parte decrees, tliey must 
be deemed to be decrees passed upon 
the merits. In the present case no 
appearance at all was put in on behalf of 
the first defendant and the case was allow¬ 
ed to proceed cx parte and consequently 
it must be deemed to have been passed 
upon the merits. 

A further question is raised, namely, 
that the first defendant had no notice 
at all of the suit and that consequently 
the whole decree is a nullity as coming 
under section 13 ((/), namely, “ Where 
the proceedings in which the judgment 
was obtained are opposed to natural 
justice". A good deal of argument has 
been addressed to the question as to 
whether at the time that the notice was 
served upon him, Addul Guddus was 
the agent of the first defendant. It 
appears that he was appointed as first 
defendant’s agent and had acted as 
such and there is no evidence to show 
th£^t that agency had ceased at the time 
when the notice was served upon him. 
The foreign Court held that the notice 
was sufficient, and that the decision 
must be taken to be correct, in the ab¬ 
sence of any other evidence to the 
contrary. If there was any irregularity 
in the service of the notice, that point 
cannot be raised in the Courts of this 
countr 3 ^ as a ground for questioning 
the validity of the foreign decree, as 
was held in Pemberton v. Hughes (7) 

(7) (1899) 1 Ch. 781; 68 L. J. Cli. 281; 47 W. R. 

354i 80 L. T. 369; 15 T. L. R. 211. 


where it was remarked bv Lindlev, M. R,. 
at page 790: “If a judgment is pronounc¬ 
ed by a foreign Ci.nirt over pei-sons 
within its jurisdiction and in a matter 
with which it is coinjietent to deal, 
English Courts never investigate the 
propriety of the proceedings in the 
foreign Court, unless they offend against 
English views of substantial justice." 
If first defendant had definitely proved 
that Abdul (luddus was in no sense his 
agent at the time of the .service of the 
notice and lliat conseciuently lie was 
totally unaware of the proceedings in 
the Colomlio Court this miglit lie an 
answer to the validity of the judgment, 
but this has not been shown and con¬ 
sequently I must hold that tlie judgment 
is valid. 

In this view, I think it is unnecessary 
to discuss tlie furtlier rpiestion raised 
as to whether tlie death of first de¬ 
fendant’s bi'other terminated Abdul Rahi- 
man's agency and consequently the 
sub-agency of Abdul Guddus They 
were at one time, admittedly first defen¬ 
dant’s agents and it is not shown that 
they had ceased to be so at the time 
the notice was served on the latter. 

The appeal is accordingly allowed and 
the decree of the Court of first instance 
restored with costs both here and in the 
lower Appellate Court. 

Madhavan Naip, J.— I agree. 

V. N. V. Appeal alloxved. 


RANGOON HIGH COURT. 

Civil Miscellakeous Appeal No. 85 

OF 1923. 

March G, 1924. 

Present: —Mr. Justice Lentaigne and 

Mr. Justice Carr. 

MAUNG PE —Appellant 

versus 

MA HNIT AND OTHERS—RESPONDENTS, 

Civil Procedure Code u4c< V of 1908), ss. Bit, 161 
— Decree, exccxition of—Court, whether can allow 
interest—Inherent power, exercise of. 

If a decree does not allow interest from the 
date of decree to the date of payment, the Execut¬ 
ing Court has no inherent power to allow it 
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nndc-r -fVTion Ifil. Civil Proooduiv Code. liavin«' 
je^ard lo the pn^visions of sootii.ii o-l . Civil 
iVvcediin* <’ode. [p. col. 2.] 

'I'he Courts rnniiot have inherent power in rlo 
any thing whieli has the olTecf <if nullifvijn' uii 
express provision of law. [ibid.] ® 

Appeal from an order of the District 
Court, Magwe, in C. R. Xo. 1;1 of 191!). 

'Sir. ()ry)ii.<it<)n, for the Appellant. 

Mr. Iliginbotham, for the Respondents. 

In (’ivil Regular 
Suit Xo. 28 of 1912 of the District Court 
Magwe, before the Aflditional Judge at 
^enangyaung, the resiiondents obtainetla 
decree for Rs. 42,899-8-0 again.st the ap¬ 
pellant with costs. The decree was dated 
the 23rd Septeml)er, 1913. It directed 
pa\ inent of interest on the siun decreed 
at {) per cent, per nniuun fnun the com¬ 
mencement of the suit to the date of 

judgment, which was tlie .same as the 
date of decree. 

The appellant appealed to the Judical 
Commissioner of Upper Burma in Civil 
Appeal Xo. 415 of 1913, which was not 
decided until the 8th March 1917, when 
the decree was set aside and the suit dis- 

'V' 1 I* 1 1 n n ^ 1^' in Civil Execution 

Xo. 19 of 1913, of the District Court, the 
lesponclent had applied for execution and 
certain property was attached. It is 
noted in the diaiy under date 8th Decem¬ 
ber, 1913, that the appellant applied for 
stay of execution under O. XLl, r. 6. 
This appears to have been aiv oral appli- 
cation, for no written application is on 
the hie. After considerable delav sale 
was stayed, the -a-ppellant furnishing 
security, on the 17th August, 1914 The 
Judge then ordered ‘‘attachment mav be 

removed." On tlie Judicial Commis¬ 
sioner setting aside the decree the exe- 

cution proceedings, were closed on the 
Ibth April, 1914. 

The respondents appealed to the Privv 
Council, who, on the 30th Mav, set aside 
the decree of the Judicial C^o'mmissioner 
and restored that of the District ('’ourt. 

On the 18tli December, 1919, the re- 
spondents again took out execution 
m. Civil Execution Xo. 15 of 1919 of . 
the District Uonrt. In this applica¬ 
tion they claimed interest at G per 
cent, per annum from the date of insti¬ 
tution of the suit to tJie date of the iud"- 
ijneht of the P^-ivy Council. The appel- 


Irmt. rho Judgment-debloi objected that 
interest was payable only from the- date 
<.'f institution to fire date of the decree of 
tJie District Court. 

On the 14th June 1920, the Additional 
Judge directed the appellant to pay into 
Court the sum of Rs. 49,G45-2-0 decretal 
amount and cost.s, inchnling interest up 
to the date of the decree of the District 
C'ourt. The sulrsequent interest claimed 
was disallowed, but no reasons were 
given for this order. This money was 
paifi in and was afterwards disbursed to 
the resjjondents on the 15t]i July, 1920, 
and the proceerlings were closed. 

The respondents then appealed to the 
Judicial Commissioner in ('ivil First 
Appeal X'o. 580 of 1920. 

I he learned Judicial Commissioner in 
his jtidgment said : 

"The ai>pellants claim in execution not 
only interest np to the date of the Dis¬ 
trict C’onrt s decree wliich Avas allowed 
them by that decree, but also interest 
up to tlie date of the Privy Council’s 
judgment. The District Court’s judg¬ 
ment is silent as to interest after decree 
and such interest appears to have been 
claimed in the application for execution 
under a misaijprehension. HoAvever, 
Avhen it Avas discovered that the decree 
did not alloAv this interest it A\'as con¬ 
tended that appellants Avere neveitheless 
entitlefl to it on the ground that at the 
instance of the respondent the District 
Court had improperly stayed execution 
after the appeal to this t'onrt had been 
filed. AA'hich it had no power to do, and 
Avhich resulted in the appellants being 
kept out of their money for a long time.’*^ 

I AA’oiild note here that the fact of this 
contention being raised does not appear 
on the record of Execution Xo. 19 of 
1913. It may be presumed that the fact 
AA'as slated to the Judicial Commissioner 
by the Advocates for both sides AA'hoAA'ere 
the same Avho had appeared- before the 
District Court. 

The learned . Judicial Commi.ssioner 
said later.— \ , 

“ On the merits I AA'ould say fn the 
first place that the appellants’* claim, 
though calculated on the basis of interest 
in the application for execution has been 
altered verbally intaaclaim. to interest, 
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'a? interest doulcl not l^e entertained 
either in execution or in a separate suit, 
as such a claim is barred under section 34. 
What the appellants allege is that by an 
order passed by the District Court at the 
instance of the respondent they were de¬ 
barred from reaping the fruit of their 
decree for several years and they claim 
damages on that account." 

The learned Judge held that the ques¬ 
tion between the parties was one for 
decision under section 47 of the Civil 
Procedure Code and remanded the 
case to the District Court. There was a 
delay of several months in taking up the 
case again, due partly to the neglect of 
the District Court itself and partly to the 
failure of the respondents to move that 
Court to proceed with the case. 

The District Court then framed and 
tried issues and finally gave the respond¬ 
ents a decree for Ks. 17,445-12-0 as 
damages. The damages assessed were 
equivalent to interest at the rate of (i per 
cent, per annum on the amount decreed 

from the date of the District Court’s 
• • 

original decree to the date of payment— 
3rd July, 1920. 

Against this decree the appellants 
now appeal. 

Regarded as one for damages the re¬ 
spondents’ claim seems to me entirely 
unsustainable. Leaving aside the gene¬ 
ral question of a party’s liability for an 
erroneous order of a Court i)assed at 
his instance we find in this case that the 
order was not passed at liis instance. He 
applied under O. XLl, r. (i (2) fnr stay 
of sale. The Court, as the Judicial 
Commissioner has i)ointedout, was bound 
to stay the sale on the appellant furnish¬ 
ing security, which he did. That the 
Court went beyond this and removed the 
attachment was no fault of the appellant. 

^Moreover this erroneous order of the 
Court was not Avhat delayed the realiz¬ 
ation of their money by the respondents. 
It had, in fact, no effect whatever on that. 
The sale, as I liave said, must have been 
stayed, and when the Judicial Commis¬ 
sioner reversed the decree of the District 
Court, the attachment, had it still sub¬ 
sisted,-must necessarily have been remov¬ 
ed, 


'riie delay was, in fact, due solely to 
thelengtli of time occupied in the appeals 
to the Judicial Commissioner and the 
l^rivy Council. 

Mr. Higinbotham has not supjiorted 
tlie decree as one for damages, lie ui gcs 
that the question should be regarded as 
one in the nature of restitution. His 
argument is that had the respondents 
been able to realize the amoujit decreed 
within a short period after the original 
decree they would since have been enjoy¬ 
ing the money and should be put into 
the same position as if they had so 
realized it. He has cited certain decisions 
but they all were in cases where actual 
restitution was inquestionand not merely 
hypothetical restitution. They might 
have been apjjlicable to this case if the 
respondants had succeeded in realising 
the amount decreed and had, then on the 
reversal of the decree by the Judicial 
Commissioner, been compelled to re-pay 
the money to the appellant. That, how¬ 
ever, did not happen. I am unable to 
regard this case as one of restitution or 
as coming within the scope of section 144 
of the Civil Procedure Code. 

When all is said the reality is that the 
Court, ill execution, has granted iiitereston 
the decretal amount from the date of 
decree to the date of payment, such in¬ 
terest not having been allowed in the 
original decree. But for section 34 of the 
Civil Procedure Code I sJiouid have been 
inclined to hold that it is within the 
inherent i^ower of the Court to do this. 
But section 34 (2) expressly says that 
where interest subsequent to the decree 
is not allowed in the decree it shall be 
deemed to have been refused. I do not 
think the Court could be held to have 
inherent i:)ower to do anything wliich 
would have the effect of nullifying an 
express provision of law. 

1 would allow this appeal and set aside 
the decree of the District, C’ourt, but 
would direct both parties to bear their 
own costs throughout. 

N. 11 . Appeal allowed. 
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KCPPAKIvAL V, MATHAK CHETTIAR. 

MADRAS HIGH COURT, 

Second Civil Appeal No. 1176 of 1921. 

March 6, 1924. 

pyeseiit :—Mr. Justice Venkatasubha Rao. 
KUPPAKKAL (dead) through his legal 

REPRESENTATIVE — DEFENDANT Xo. 1 — 

Appellant 

vcrsuii 

MATHAX CHETTIAR and others-- 
Plaintiffs and Defendants Xos. 2 and 3 

—Respondents. 

IVa//. rirjht of--Snlc nf land—Boundary dc~ 
scribed as pathway. 

The purchaser of a piece of land, one bound¬ 
ary of which is given in the salt-deed “as a 
pathway", is entitled to a right of wav over (he 
pathway. 

Second appeal against the decree of 
the District Court. Coimbatore, in A. 
S. Xo. 92 of 1921, preferred against 
the decree of the Court of the District 
Munsif, Tirupur, in O. S. Xo. 918 
of 1919. 

Messrs. T. R. Veytkatarama Saatri and 
C. V, Mahadeva Iyei\ for tlie Appellant. 

Messrs. A. Kriuhnaswaini Aiyar and 
K. V. Ra)}iachandra lyeVy for the Re¬ 
spondents. 

JUDGMENT. —.One Rengasamy 
Chetty sold to the first defendant under 
Exhibit I, dated the 26th June 1917, a 
strip of land about 102 feet long 21 feet 
M'ide having a frontage on a ])uhlic 
road, out of a large block of building 
vacant site of which he was the owner. 
The portion purchased by the first de¬ 
fendant I shall call site Xo. A. 44ie 
land exclusive of site Xo. A may for 
the purpose of lliis apjieal be regarded 
as consisting of two parts; (1) The 
portion south of and contiguous to what 
was sold to the first defendant opening 
also on the juiblic road. (This 1 shall 
call site Xo. B); and (2) the bulk of the 
property at the back of the site Xo. A 
and the site Xo. B to which access from 
the road was over the said site Xo. B 
(^this I shall call site Xo. C.) 

Three days subsequent to the sale of 
site Xo. A, Uengasami Chelty sold the 
remainder of the block, sites Xos. B and 
C, to certain persons from whom the 
present plaintiffs derive title. On Uie 
site Xo. C. the plaintiffs constructed a 

giuniiis factojy. The first defendant to 


[im 

start with, built a small house facing 
the road on her oum site, site Xo. A, 
leaving the rest of her land at the 
back of her house as an open space. 
She then built another house on the 
vacant land and as it has no frontage 
on the road, she claimed a right of way 
over the site Xo. B. 

The sliort question to be decided is, 
whether she is entitled to this right of 
Avay.-^ The basis of her claim is the 
fact that in the sale-deed executed in 
her favour, the southern boundary of 
the site conveyed to her is described 
to be “ pathway 18 feet in breadth Avhich 

am going to set apart." The lower 
Courts having negatived her right, slie 
lias preferred this second appeal. It is 
found that there Avere negotiations at 
the same time in regard to the sale to 
the first defendant as Avell as to the 
plaintiff's predecessors-in-title. Whether 
the first defendant has acquired the right 
she claims depends entirely upon the 
construction of the conveyance in her 
favoui*. In regard to the surrounding 
circumstances, two facts seem, in my 
opinion, to be of outstanding import¬ 
ance, (ly The land sold to the first de¬ 
fendant was about 102 to 105 feet in 
length and it Avas vacant building land. 

It Avas not to be expected that the first 
defendant would only build one house 
iqioii it. If more than one house Avas to 
be built, the access to the housejafethe 
back of the first house Avould naturally 
be over the site X’o. B. (2). Thesites Xos. B 
and C Avere not laid out in building 
plots, but on the contrai*y thej’ Avere 
regarded as forming one block to be 
coiiA^eyed to one purchaser. That being 
so. there^ was no significance in describ 
ing site Xo. B as an intended patliAvay iin 
less it was a pathAvay intended also 
for the use of the first defendant. 

These tAvo circumstances strongly sup¬ 
port the first defendant’s case. On a 
construction of the Avords relied on, I 
am of opinion that her contention must 
prevail. In Espley v. (1\ Kelly, 

C. B. quotes Avith approA-al the following 

I I.I USJ':?; 7Ez.2d6; 11 L. J. Kx. 211; 26 L. T, 
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observations of Mansfield, C. J., in Roberts 
V. Karr (2). 

“ If you (the lessor) have told me in 
your lease this piece of land abuts on 
the road, you cannot be allowed to say 
that the land on which it abuts is not 
a road". In the same case the obsei'va- 
tions of Lawi'ence, J., are also cited. 

‘ If a man buys a piece of ground 
described as abutting upon a road, does 
he not. contemplate the right of com¬ 
ing out into the road through an\' part 
of the premises?" The facts of Espleif 
V. Wilkes (1) are these: The plaintiff 
demised bv a lease under which the 
defendant claimed “ All that plot of land 
bounded on the east and north bv the 
newly made streets a plan whereof is 
indorsed on these presents". On the 
indorsed plan, the site of the new street 
was shown and was marked as “ new 
streets". The lease contained covenants 
by the lessee to build two houses on 
the land. The plaintiff afterwards grant¬ 
ed to the plaintiff' a lease of the land 
comprised in the site of one of the 
proposed new streets and the plaintiff 
enclosed the land so that the defendant 
was unable to reach the east side of his 
premises. In an action against the 
defendant for pulling down this obstruc¬ 
tion, it was held that under the defend¬ 
ant's lease, a right of way was granted 
along" the site of the proposed new 
streets to liis premises. Kelly, C. B., 
observed that tlie grantor was estopped 
from denying that the strips of land, 
his property, were what lie described 
them to be, that is to say " streets" which 
they could not be, unless there be a 
way through and along them. In Robert 
V. Karr (2) which is referred to in 
Espley V. Wilkes (1), it was held that the 
grantor and those claiming from him 
were precluded from preventing the 
grantee to come out into the road over 
the strip of land there in f|uestion. 

In Furness Ry Co., v. Cumberland Co¬ 
operative. Build iny Society ('3), the land 
which was conveyed was at the date of 
the conveyance waste biiilding land on 
the outskirts of a town. The plan 

'2) <m0) 1 'PiUUt. lOo; to K. K. j'JL’; U'T h. K. 

Vj W b. T. ill, 10 J. r. 202. 


showed G and M streets. The site of the 
intendetl streets was the property of 
the vendor. It was held that the con¬ 
veyance granted to the purchaser a right 
of way. 

In Gogarty v. Horkens (4), of the. two 
plots demised to the lessee, plot A was 
described as bounded on the east by "an 
intended road to be 38 feet wide intersect¬ 
ing the said lot from lot B ” and lot B 
was described as being bounded on the 
west " by the said intended road 38 
feel Avide intersecting the said lot 
from lot A". Upon the map annexed to 
the lease the aforesaid intersecting 
passage was delineated as being 38 feet 
wide and Avas described as " the jDro- 
posed neAv road reserved by" tlie lessor. 
It Avas held that from the AA'ords of the 
lease there Avas to be implied a grant of 
an easement of Avay across the inter¬ 
secting space. Harding v. Wilson (5) is 
an old case Avhich is someAvhat incon¬ 
sistent Avith the rulings referred to above. 
But its authority has been doubted both 
in Furness Ry. Co. v. Cumberland Co¬ 
operative Building Society (3) and Gogarty 
A’. Horkins (4). I have, therefore, come to 
the conclusion that the first defendant 
ought to succeed. The plaintiffs propose 
to construct a Avail on both sides of the 
liatliAvay; this they cannot do. They 
(•aimot haA'"e an injunction restraining 
the lirst defendant from resisting the 
(*.onslruction of this Avail. In the j)laint 
it is said that the lirst defendant has 
been lying her cattle in the pathAvay 
and placing tubs and pots on the Avay 
and committing several acts of nuisance. 
It is clear that the first defendant cannot 
use the ]tathAA^ay for these purposes. Sub¬ 
ject to this reservation the plaintiff’s suit 
must fail. 

The second appeal is allowed AA'ith 
i‘osts throughout. 

V. N. V. Appeal allowed. 

s. i>. 

i t) (1005) 1 Ir. K. 17.3: 8 Ir L K. 683. 

(h) (1823) 2 B. & C. 06: 107 K. R. 319; .3 D & R 
287: 1 L. J. (o. a.) K. B. 238; 26 K. R. 287. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal Xo. 33i op 1923 

Aiiril U), 1924. 

Present Kinkhede, A. J. C. 

LRJPjK and other-^—Plaintiffs — 

Appellants 

versus 

KA^IA—Defendant—-Responden”". 

Cosh arc nin^ jjosessiofi, decree /or— Court, 
<L(Scretio)i of - tC.veinsinj possession^ etfcct of--Co- 
owner. ichen can be turned out -Futtin'f up tapper 
whether implies nuster-Oustcr, h-rv determined-^ 
.SujJ /or dem-dition of tapper -especial damarje. 

^ <k';M\=*e for joint possession is 
iiuite discretioniry uAtli Courts, [p. [X], col. 1.1 

A co-owner wlio has take.i up tiie exclusive 
occupancy should not b'deprived of such exclur 

t-’xt^ept on very strong grounds. 

Kes Fatil v. Sakharam, 2 C. P. L. R. 72 and 5/ieo 
1 Abdul Rati Khan, J A. 

The sole occupation of a part of the joint 
estate by one co-owner docs not inevitably imply 
an ouster of tlie other co-owner, nor does the 
erection of substantial iiuilding by one co-owner 
\jpon a portion of joint property without the assent 
of the other coowuer constitute conclusive evi- 
dence of ouster, [p. rX3, col. 2.] 

Dwijendra Aaruiaa Roy v. Furnendu Narain 

0 Ind. Cas. 171: 11 C. L. J. ISt), referred to. 

>Vhat constitutes ouster in each particular case 
must depend upon its special facts. [i6f(L] 

where one co-owner puts \\p u tappar on joint 
land without the consent of the other co-owncr 
the Court will not order the demolition of the 

the plaintiff proves special damage 

[lOia.J 

Fadamsingx. Sahadeo Sao, U C. P. L. R. 76 and 
Lala Bishwamharlal v. Rajaram, 3 B L Atm 

67; 13 W. K, 337n; 16 W. k. MOn; 21 \\V R. 3?! 
followed. 

Appeal against the decision of tlie 
Additional District Judge, Nimar, in 
Civil Appeal Xo. 4 of 1923, decided on 
the 23rd April 1923. 

Mr. S B. Gokhale, for the Appellants. 

Mr. \\ . R. Puranik, for the Respond¬ 
ents. 


JUDGMENT.— This is a second 
appeal by the plaintiffs, -who are co- 
aharer malgazars of Mouza Attar. The 
respondents are also co-sharers in the 
village. The village has been imperfectly 
partitioned. Defendant Xo. 2 is the 
8adar lambanlar of the village. The 
abadi of the village is, however, held in 
skanilat. One Lachmansing, son of 
Raising, Rajput, was a resident of the 
3 Ani village and had a plot of abadi laud 


[1924 

in his occui>ation. He left the village and 
^vent away. Thereupon the defendants 
on 1st February 1922 took possession of 
the whole of the plot and put up 

tuppars on a portion of it and also took 
lorcible posses.sion of the vacant malgur 
abadi land. Hence this suit for 
joint possession of the vacant land. 

The defence was that the lanibaj'dar 
nialgiizar realised Rs. 25 as nazrana 
and permitted him to occupy the site 
of the house which was once the property 
of Lachmansing and that as the defend¬ 
ant Avas in the possession of abadi land 
much less than his proportionate share 
of the land, he took possession of the 
otlier piece also. In reply, the plaintiffs 
denied the alleged payment of Rs. 25 as 
nazrana for the lands to the lainbardar 
and the alleged consent, if any, is said 
to be collusive. The Court of first 
instance found the plea unproved but 
the plaintiffs’ suit was dismissed as not 
rnaintainable. The lower Appellate 
Court addressed itself to the considera¬ 
tion of the question whether in the 
circumstances of the case plaintiffs were 
entitled to a decree for joint possession 
and for the removal of the defendant’s 
tappars. After discussing the law ap¬ 
plicable, that Court came to the conclu¬ 
sion that plaintiffs were entitled to joint 
possession of the two plots in suit but 
declined to order demolition of the 
tappars. Accordingly the plaintiffs got 
a decree for joint possession of the land 
but not with a direction for the removal 
of the tappars. The plaintiffs’ complaint 
and second appeal is that the defendant 
should have been directed to pull down 
or remove the tajypars. 

The present suit was filed on 22nd 
September 1922, /.e., Smonths after the 
cause of action arose. The special 
defence raised by the defendant that the 
lanibardar liad consented to his taking 
the two plots has been held not proved. 
The position, therefore, is that if one 
co-sharer out of several, assumes actual 
occupancy of a portion of the joint 
property is he liable to be ousted from 
possession, at the instance of the other 
co-sharer? In other words the question 
reduces itself to this ; whether one co¬ 
sharer has not a right to oast another 



INDIAN OASES. 


433 


Vol. 82] 

KUVERJEB V. RAMA. 

co-sharer from actual possession of what 
is only a portion of the joint property. 
So far as the plaintiffs’ right to joint 
possession is concerned the defendant 
doos not deny it and he has no objection 
to the decree for joint possession being 
passed against him. What he objected 
to was a decree asking him to demolish 
the tappars constructed by him. The 
lower Appellate Court has held that the 
tappars were raised by tlie defendant 
before suit and that no objection was 
taken by the plaintiffs or other co-sharers 
to their construction and that they could 
not, therefore, now insist upon their 
demolition. The lower Appellate Court 
has further found that plaintiffs have not 
alleged or proved any special damage or 
injury which would entitle tliem to 
insist upon the demolition of the tappars 
and that plaintiff’s have also failed to take 
timely action for restraining the defend¬ 
ant from erecting the tappars. 

It is a matter of common knowledge 
that the granting of a decree for joint 
possession is quite discretionary with 
Courts. If the lower Appellate Court 
after taking into consideration all the 
facts and the circumstances of the case 
has thought fit to refuse a decree 
directing the defendant to pull down 
the superstructure, it is contended that 
this Court, sitting as a second Appellate 
Court, ought not to interfere in such a 
discretionary matter, unless it appeared 
that the lower Appellate Court has 
exercised its discretion arbitrarily A\hich 
would call for such interference in 
second appeal. 

The ordinary rule seems to be that the 
00 -owner who has taken up the exclusive 
occupancy sliould not be deprived of 
guch exclusive occupation except on very 
strong grounds. In Kes Patil v. Sakha- 
ram (1) it was held that one co-sharer 
cannot sue another co-sharer as a 
trespasser to oust him from land which 
belongs to both of them. In Sheo 
Narayan Lai v. Mahommed Abdul Rafi 
Khan (2) it has been held that where an 
occupancy tenant executed a zarpeshgi 
lease in favour of one of the co-sharers 

; (1) 2 C. r. b. H- 72. 

“ (2) 3 A. L. J. GC9. 

28 


and died without leaving an heir, the 
co-sharer in possession could not be 
ousted l)y the lambardar in as much 
as he in his position as a co sharer was 
entitled to possession of land in suit. In 
Du'ijendra Narain Roy v. Pttrnendu 
Naraiii Roy (3) it was pointed out that 
no inllexible rule of law that the sole 
occupation of a i)art of the joint estate 
by one co-owner inevitably implies an 
ouster of the other co-owner can be 
laid down, and further, that it could 
not be also laid down as a universal 
proposition of law that the erection of 
a substantial building by one co-owner 
upon a ])ortion of a joint property with¬ 
out the assent of the other co-owner, is 
conclusive evidence of ouster. What 
constitutes ouster in each particular case 
must, therefore, depend upon its special 
facts. In Padamsiny v. Sahadeo Sao (4) 
Ismav, J. C., referred to Lala Bishwam- 
barlal v. Rajaram ^5) as an authority 
for the view that where two parties 
were joint owners of land and one of 
them erected a wall iipon the land with¬ 
out obtaining the consent of his co-sharer 
the Court co\ild very well refuse to order 
demolition of the wall in the absence of 
evidence to show that injury had been 
done to the co-tenant of the builder by 
its erection. 

In the case before me there is a linding 
by the lower Appellate Court that there 
is neither i)lea nor ])roof of any 
injury or special damage having been 
caused to the plaintiff’s. It appears that 
the tappars have been constructed at 
the cost of at least Rs. 150 as admitted 
by the plaintiffs-appellants in the loAver 
Appellate Court. Finding that the defend¬ 
ant was spending his money over the 
construction of the tappars it was the 
plaintiffs’ duty to have objected to it, at 
the very outset, and thus prevented him 
from making his outlay. They co\ild 
not remain (luiescent, while defendant 
was constructing an expensive super¬ 
structure for the beneficial enjoyment of 
a portion of the joint property. Plaintiffs 
were bound to have made their election 

(3) 5 Ind. Cas. 171; 11 C. L. J. 189, 

(4) 14 C. P. L. U. 7G. 

(5) n B. L. K. App. 07; 13 W, R. 33Tn; 16 W. K, 
110a; 21 W. R. 373a. 
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at tlie earliest ojiportunitv; not liavin" 
flone so they incinced by their conduct 
and in action a liehef in the mind of 
the defendant tliat they liave waived or 
abandoned their right. Under these 
circumstances I do not think this is a 
ftt case for interference in second appeal 

T Tf'" r P'lrely discretionary 
mattei I, therefore, decline to order the 

of'”? errected by 

the flofendaiit. ^ 

costs‘Appeal ^vith 

. Courts below 

-vviU be paid as already ordered. 

A}>}teal dismissed. 


madras high court. 

Appeal agai.vst Apprll.ate (Jrder 

Xo. 88 of 1922. 

March 25, 1924. 

Present:—Mr. Justice Jackson. 

MAHAB( )0B SA RFRAZVANJ'H I■ 
Sri Rajah PARTHASARADHI 
APPA RAO BAHADUR ZAMINDAR 
GARl'— Plaintiff—Appellant 

re rsus 

Munshi MUHAMMAD ABDUL IVAHEI 
SAHEB— Defendant—Respondent. 
of decree— Exteuting Court going behim 

decree Endorsement not to proceed against par 
tieular pj opertg of judgment-debtor -Estoppel 
An ri,xeeuting t'oiirt cannot go behind the decree 
and rely on a ooUateral judgment, even of a 
superior Court, apamst the decree 

A decree holder is not estopped from executinc 
his decIre a^i:amst a properly merely because, on 
some prevums nccasion his affent eiidoi-scd on a 
notice of sale that the projierty need not be sold 

Venkata Xarasimha 
V ^enAratap 54 Ind. Cas. 647; 

3/ M b. J 5J1 at p. d92. Bommadevara Xaganna 
Aaidu V. Kui'i Venkatappiah, 76 Ind. Cas. 594 - 45 

N. 55J; 21 A. L J 726' 
(1923) A. J. R. (P. (.).) 167- 35 M. L. T ‘>62- 9^ 

C L^j’ M S95; 28 C. 5G8; 

o.J b. b. J. 312 (p. c.), referred to. 

97 ^L against the order, dated the 

7- ^of the District 
V ^lasulipatam, in A S 

dated the ath July 1921, of the Coun 
Deputy Collector, Bhimavaram 
in Lxecution Petition No. 1046 of 1990 in 
Nummary Suit No. 77 of 1917. 


Mr. P. \ enkataramatia Roit\ ior the 
Appellant. 

^Ir. P. Somasandaramy for the Re¬ 
spondent. 

—This is an appeal 
against tlie order of the Court of the 
District Judge of Kistna at Masulipatam 
(in Appeal Suit No. 242 of 1921) preferred 
against the order jiassed in Execution 

1920 in Summary 
ouit Ao. 77 of 1917 on the file of the 

Court of the Deputy Collector of Bhima- 
varam. 

The appellant is decree holder in 
Summary Suit No. 77 of 1917. A col¬ 
lateral High (^ourt judgment had decided 
that his jiidgment-dehtor had never 
had possession of the ]>roperty for the 
lent of which, the appellant has obtained 
b 1 ^^^‘cordingly the lower Court 

^ 1 r 11 decree was supersed¬ 

ed following iS?*ec Raja Bommadevara 
Venkata Narasimha Nayudu. v. Ravi 
Venkatappiah (1). That ruling has now 
been reversed by the Privv Council in 
^ommadevara Naganna Naidu v. Ravi 
\ enkatappiah (2) and the respondent no 
longer attacks the decree on this ground, 
the old principle stands good that an 
executing Court cannot go behind the 
decree. Respondent contends, however, 
that the decree holder is estopped from 
executing his decree against this par¬ 
ticular property, because on some 
previous occasion his agent endorsed on 
a notice of sale that the property need 
not he sold as there were other claim¬ 
ants to it. It is difficult to see how 
tins could amount to estoppel, and the 
point was not apjiarently pressed in 
either of the lower Courts. The judg- 
ment-debtor adduced no oral evidence 
and relied upon the ruling in Sree Rajah 
Bommadevara Venkata Narasimha 
xayitdu V. Ravi Venkatappiah (1). If 
persons other than the judgment-debtor 
have a right to the property, they have 
tlieir usual remedies. 



M 

16 __ _ _ 

^ w. n.'568: 3 ’ 9 'c. L. j. a'i^ 
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I find that the decree is not invalidat¬ 
ed hy the High Court judgment in 
Second Appeal No. 1805 of 1916 and 
order the Executing Court to restore it 
to file and proceed according to \avr. 

The parties ■will bear their own costs. 

V. N. V. Appeal allowed. 


1 


CALCUTTA HIGH COURT. 

Civil Rule No. 244 of 1924. 

March 20, 1924. 

Present Mr. Justice Suhrawardy and 

^Ir. Justice Graham. 

BIRPISH CHANDRA DAS .\ki> others 

—Petitioners 


versus 

Sm. HARI DASI BOSE and others- - 

Opposite Party. 

(Uvil Procedure Code U <»/ 19(KS), s. IL), 

(i.XLI.r.f) Decree Stay of executi<ni Applica¬ 
tion made long after appeal Court, duty of - 
Revision. 

Petitioner applied for stay of execution of a 
decrei; aRaiust which an appeal was peiulin*?. Tlic 
application was dismissed by the District Judp:e 
on the ground that the application was made 
very late. Petitioner apidied for revision of the 


ordsr *. 

Held, (Gra/mw. •/. disenting), that the District 
Judge did not give jiroper consideration to the 
matter and though he. had jurisdiction over the 
subject-matter he exercised it in an irregular way ; 
Ip. 13t>. col. 2.] 

(2) that the High f’ourl had jurisdiction to inter- 
forc with the order in revision under section 115, 
Civil Procedure Code, and the order was liable to 
be set aside, [p. 137, cols. 1 & 2.] 

C. D. M. Hindley v. Joynarain Marwari, .>4 lud. 
Cas. 431); 4b C. 1)62; 24 C. \V. N. 28S, followed. 

pQV Suhrawardy, J. When an appliciition is 
presented to a Court, it is its duty to look, into the 
matter to give its consideration to it and to come 
to decision on all the materials which have Ijeeii 
placed before it. If the Court does not do so, 
though it may have jurisdiction over the subject- 
matter of the litigation, it fails to exercise that 
jurisdiction in a regular way. and the High Court 
has power to interfere to set it right, [p. 436. col. 1.) 

Vcv Graham, A. -The power conferretl by O. XLl, 
r. 5 of the Civil Procedure Code upon Appellate 
Courts is discretionary, though of course 
that discretion must be jiulicially exercised. 
The rule contemplates that an application for 
flUiV of execution should be made as soon as pos¬ 
sible after the hlingof Ihc appeal. \p. 438, col. 1.] 

Rule against an order of the Addi¬ 
tional District Judge, Howrah. 


Babus Brojolal Chuckerhuii}j and 
Bijan Kumar Mukerji, for the J’eti- 
tioners. 

Babii Hart Charan Ganguhj, for the 
Opposite Partv. 

JUDGMENT. 

Suhrawardy, J. This Rule ia 
directed against an order of the Addi¬ 
tional District Judge of Howrah re¬ 
jecting an application by the petitioners 
for stav of execution of a decree against 
wliich an appeal is x^^nding iu that 
Court. Tlie suit was for joint posses¬ 
sion of ail 8-aniias share iu the i^iroi^erty 
in dispute. It was decreed in the Court 
of first instance and the order x>nssed 
was for the delivery of khas ijossessioii 
to the plaintiffs. TJie petitioners are 
the defendants and they have preferred 
ail aiif'ieal against that decree which 
is fiending iu the Court of the Addi¬ 
tional Di.strict Judg(‘ of Howrah. The 
learned Judge i^assed tlie following 
order on this apxJicntion: “ Stay is 
opi>osed. It is x^f^hited out that the 
suit was instituted in 1920 and not 
decreed until 1925 and that 9! months 
have elapsed between the tiling of appeal 
and the })etition for stay, la the circum¬ 
stances the iietitiou is rejected.” 

This Rule has been issued on the 
ground that the learned Judge has 
acted with material irregularity in the 
exercise of his jurisdiction inasmuch as 
he has not considered this application 
on its merits but has based his judg¬ 
ment on two facts only, namely, that 
the suit was iiending in the First Court 
for about three years and in his Court 
for about 9.1 months. 

With regard to the time taken in the 
Court of iirst instance, it is rightly 
argued, to my mind, that the defendants 
cannot be held responsible for it. The 
conduct of the suit was in the hands 
of the plaintiffs, and no material has 
been placed either before the Judge 
or before us for holding that the de¬ 
fendants were in any way re.sponsible 
for the lengthening of the proceedings 
in that Court. 

With regard to the time during which 
the appeal was x»eiiding before the 
learned Judge, it is ■ not, in the first 
instance, 'in excess of the ordinary period 
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geneially taken up in hearing appeals 
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in the Courts Ijeloiv aiul, secondlv tlie 
execution was not aj.plied for du'rin- 
this iienod. I'Jie petitioners have been 
dehgent in presenting this petition. 
Ihe e.xecution was applied for on the 
15th of January 1921. Notices upon 
ine petitioners were served on the 29th 

of January and this application Avas 
presented on the 31st of January. It 

onofA'a’• materials 

Vi/I ^ learned Judge has based 

his Older do not support it 

ib.f opposite partv 

that this IS a matter into Avhich we 

to enter under sec¬ 
tion 115 of the Code of Civil Proce- 

the well-known case of .liair Hassnn 
Khan shea Baksh Bin<ih (1) und to 
other cases that followed it. It is not 
necessary to refer to the numerous de¬ 
cisions upon this point as everv case 

T^nd tlccided on its own merits 

and the principle.s in the various cases 

“I order to support 
the. decision in each case. I may refer 

however, to the last pronouncement of 
their Lordships of the Judicial Com¬ 
mittee of the Privy Council on this 
point in the case of Balakrishim 
Udayar v. Vasudeva Aiyar (2). Their 

t^at section 

115 of the Civil Procedure Code con¬ 
cerns itself with questions of jurisdic- 
namely, the refusal to exercise 
jurisdiction, the irregular exercise of it 
or the illegal assunqition of it The 
present case seems to me to be one of 
illegal exercise of jurisdiction. When 

rnull a petition before a 

Court, It is the duty of the Court—a duty 

the land to look into the matter to 

give Its consideration to it and to come 
to decision on all the materials that 
have been placed before it. If the 

J: g!; 


Court does not do so, though it may 
have jurisdiction over the subject-matter 
of tlie litigation, it fails to exercise 
that jurisdiction in a regular waj*, and 
in a case like that this Court as the 
Court of superintendence, lias power to 
interfere to set it right. I will not 

cases in Avhich this 
course has been adopted, but I Avill only 
make reference to the case of C. D. M, 
Hiiulley v. Joynarain Marwari f3). 

I Avould have felt considerable hesita¬ 
tion in interfering Avith the order of the 
lower Court, but I am greatly influenced 
by the fact that, on the face of it, the 
execution of the decree may cause great 
injiuy to the petitioners and ci'eate un¬ 
necessary complications. The suit, as 
I have observed, is one for declaration 
or the plaintiffs title to 8-annas of tlie 
property and for joint iiossession. The 
decree that has been passed by the 
rust Court is for khas possession. It is 
not for me to say A\-hether the Court 
Avill stay execution in this case but it 
ceitainly raises a point in fa\'our of the 
petitioners in support of their applica¬ 
tion for a stay of execution. In my 
judgment, the learned Judge did not 
not give proper consideration to this 
matter and, therefore, though he had 
jurisdiction oA^er the subject-matter, he 
exeicised it in an irregular AA^aA’ Avithin 
the meaning of the Privy Council case to 
wnicli I have referred. 

I Avould, therefore, make this Rule abso¬ 
lute, discharge the order of the loAver 
Court and send the case back to that 
Court for a consideration of the peti¬ 
tioners application. 

J-—I have the misfortune 
to differ from my learned brother, and 

i do so AA’ith great diffidence and reluc¬ 
tance. 

We are invited in this Rule, in the 
exercise of our revisional poAA’ers under 
section 115 of the Civil Procedure Code 
m set aside an order of the learned 
District Judge of HoA\*rali rejecting an 
application for stay of execution of a 
decree pending appeal. The order com¬ 
plained of, Avhich is dated the 18th Feb¬ 
ruary 1924, is in the following terms: 

(3J 54 Ind. Cas. 439; 46 C. 962; 24 C. W. N. 288, 
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“ Stay is opposed. It is pointed out 
that the suit was instituted in 1920 
and not decreed until 1923, and that 
9i' months have elapsed between the 
tiling of appeal and the petition for stay. 

In the circumstances the petition is re¬ 
jected.” 

The grounds on which the order is 
assailed are, firstly, that the lower 
Court exercised its jurisdiction illegally 
and with material irregularity in reject¬ 
ing the application for stay of execution 
of the decree pending the hearing of 
the appeal, secondly, that the lower 
Court exercised its jurisdiction illegally 
in rejecting the petitioner’s application 
on the ground of delay inasmuch as, 
under the circumstances of the case, no 
conceivable delay could be imputed to 
them, thirdly that the lower Court 
committed an error of law in acting 
upon the principle that it was the duty 
of the appellants to make an applica¬ 
tion for stay immediately after the lil- 
' ingof the appeal even tliough the decree- 
holder had taken no stejjs to execute 
the decree, fourthly, that there being 
no circumstances present which would 
justify the Court in rejecting the ap¬ 
plication for stay, the Court below exer¬ 
cised its jurisdiction illegally and 
with material irregularity in rejecting 
it on a wrong ground, hithly, that the 
Court below looked at the case from a 
wrong angle altogether and exercised 
its jurisdiction illegally in failing to 
advert to the cpiestions of law and fact 
Avhich were necessary to he decided in 
a case like this, sixthly that the (’ourt 
below ought to have lield that the 
plaintilTs being entitled under the decree 
only to the land and not to the house 
erected upon it the effect of execution 
of the decree would be to demolish 
the house which was erected upon the 
suit land, and, lastly, that the Court 
below should have held that the decree 
cannot be executed at this stage unless 

the land is demarcated by proper parti¬ 
tion. 

The point for determination is whe¬ 
ther any case has been made out for our 
interference. 

Now section 115 of the Civil Procedure 
■ '■Code enables the High Court in a case 


in which no appeal lies to call for the 
record of any case, if the Court by 
which the case was decided, appears 
to have exercised a juiasdiction not 
vested in it by law, or to have failed 
to exercise a jurisdiction so vested, or 
to have acted in the exercise of its 
jurisdiction illegally or with material 
irregularity. It is not claimed that tlie 
learned Additional District Judge exer¬ 
cised a jurisdiction not vested in liim 
by law, and it is clear that he had 
jurisdiction to make the order in ques¬ 
tion. But it has been urged on behalf 
of the petitioners that lie acted illegally 
and with material irregularity in refus¬ 
ing to grant a stay of execution by 
reason of an erroneous view of the law, 
that the reasons given for such re¬ 
fusal are inadequate, and that in fact the 
learned Judge lias not properly consider¬ 
ed the apiilication. 

In my judgment, these contentions 
are without substance. In the first place 
it is to be observed that the ]jower 
conferred by (). XU, r. 5 of the 
Civil Procedure Code upon Appellate 
Courts is discretionary, thougli of course 
that discretion must be judicially exe- 
cised. This Court will not, liowever, 
ordinarily interfei'e unless there has been 
an arbitrary exeredse of the discretion 
so conferred, or unless some other good 
ground is made out for interference. 
The learned Additional District Judge 
has given two reasons for rejecting the 
application, namely, first, that the suit 
was instituted in 1920 and not decreed 
till 1923, and secouflly, that 91 months 
elaicsed between the filing of the appeal 
and the filing of the ai)i)lication for 
stay. The first may not be gooti reason, 
since it is not clear that the petitioners 
were necessarily responsible for the 
delay in the disposal of the suit. The 
second reason, however, namely the 
delay in making the ai)plication, is a 
good ground and a ground upon which 
the Court could ])roperly refuse to grant 
a stay (Vide O. XLI, r. 5 (3) (6) 

of the Civil Procedure Code). In re¬ 
gard to this, however, it has licen urged 
by the learned Vakil for the petitioners 
that, in point of fact, no delay could 

be imputed,to them, inasmuch as the 
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applicaiiou for executioji was made on 
the 15th of January, and, upon notice 
thereof being served upon them on 
the 29th of January, they immediately 
applied on the 31st of januarv, that 
IS to say, two days later, for a'stay of 
execution. The argument apjiears to 
he that the petitioners were not liotind 
to apply for a stay until execution was 
api)lied for, that it would have been 
premature for them to do so, and that 
in the circumstances there cannot be 
said to have been any delav in making 
the application. 

It seem.s to me to he open to doubt 
^vnether tliis is a correct view of the 
matter. Rule 5 of (). XLI says that 
an appeal shall not of itself operate 
as a stay of jiroceedings under a decree 
hut the Apjiellate Court may for suffi- 
cuent cause order stay of execution, and 
then sub-section (3) (h) goes on to lay 
down tliat no order for a stav shall be 
made “ unless the Court making it is 
satisfied that the application has been 
made without unreasonable delay." The 
Rule, therefore would appear to contem¬ 
plate that an application for stay of 
execution should be made as soon as 
passible after the tiling of the appeal 
Aor does there seem lo lie anvthin<^ un- 
reasonatdc in this view. When ^once 
tlie decree has been i>assed it may he 
fairly presumed that sooner or later it 
will be put into execution, and an ap- 
])lication to that end mav be made at 
any time so that tlie appellant, if he 

wants a stay of execution, should make 

las application at as early a stage as 
possible. In this i>articular instance the 
appellants allowed 9.V months to elaiise 
before applying for a stay. 

Ill rejecting the application it cannot 

said that the learned 
Aclditional District Judge has exercised 
a jurisdiction not vested in him by law 
or that he has acted in the exercise of 
his jurisdiction illegally, or with mate¬ 
rial irregularity. There cannot be anv 
doubt that he iiad jurisdiction to decide 
the matter and he did decide it. Whe¬ 
ther he decided it rightly or wronglv 
seems tome to be beside the point. The 
principle applicable to such cases lias 
Deen laid dovm in numerous reported 


decisions of the Courts: Amir Hassan 
Khan v. Sheo Baksh Singh (1). Shew 
Prosad v, Ram Chunder (4), Ram Singh 
^ Salig Ram (5), Amritrao Krishna 
Deshjxinde v. Balkrishna Ganesh Amra- 
puvka /*(6), and Madhavrao Ganeshpani Oze 
V, (inlabhhai Lnllnhlui i (7). Whethei* 
the learned Additional Di.strict Judge 
came to right decision or not to be 
acted within his jurisdiction, and, even 
if we have the power to revise the 
order, as I think we undoubtedly have, 
tliere is, in my opinion, no sufficient 
ground for interference. 

For these reasons I would discharge 
the Rule. 

Suhrawardy, J.— Under section 36 
of the Letters Patent my judgment, as 
that of the Senior Judge, should pre¬ 
vail. The Rule is made absolute, the 
order of the lower Court is set aside 
and the case remanded to that Court 
foi consideration of the petitionei*s" 
application. Costs will abide the z*esult, 
hearing fee one gold mohur. 

Let the record be sent down at once. 

Rule made absolute. 


{•!) 
(5» 
( 0 ) 
( 7 ) 


23 Ind. Cas. 077; 41 C. 32.3. 
n o’ "V t'•. 2 A. L. J. 71J. 


23 H. 177: 12 Inrl. Oc 


c. (N. s.) Jlfi. 


MADRAS HIGH COURT, 

Civil Appeal No. 139 of 1921 
^ July 22, 1924. 

Present .'—Mr. Charles Gordon 

Officiating Chief Justice, 
Srinivasa Iyengar. 
PPC SAMI GOUNDAN and another 
(.minor) represented by next friend 
T- MANIKA GOUNDAN— 

PL.t INTI FFS—PPELLA NTS 


versus 

MARIMUTHU GOUNDAX and 
OTHERS—Defendants Nos. 1 to .3 and 
5 TO 9— Respondents Nos. 1 to 8. 

frotHncial Insolvency Act (HI of lOOI). ss. f 
V J- Law—J flint family - Father ad- 

insolvent — Sons' interest whether vests in 
orncml Receiver -Xature oL/athers. powers-Suit 
hy sons for partition-^Decree, nature of, 
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On the adjudication »'is an insolvent of an 
undivided Hindu father what, in addition to his 
interest, vests in the Oflicial Receiver is not only 
the power to dispose of the sons' shares for the 
satisfaction of the debts which are neither 
illegal nor immoral but the entire property in¬ 
clusive of the shares of the sons therein, [p. 441, 
col. 2.] 

The Official Assignee of Madi'as v. Ramackaudra 
Aiyar, 08 Ind. C^as. 81)9; 40 M. 54; 10 L. W. 559; 
<1922) M. W. N. 053; 43 M. L. J. 509; (1923) A. I. K. 


(M.) 55, not followed. 

Rangayya Chetty v. ThenikachaUa Mtidali, 19 
M. 74; 0 ind. Dec. (n. a.) 757, Xunna Brahmayya 
Setti V. Chidaraboyina, 20 M. 214, Fakirchand 
Motichand v. Motichand Hai'j'uckchand, 7 H. 
438- 8 Ind. Jur. 93; 4 lud. Dec. in. s.) 294, Behari 
JmI V. Sat Xarai)i, 09 Ind. ("as. 480; 3 D. 329; (1923) 
A. 1. It. tl..) I, relied upon. 

Nor is such vesting conditional, contingent 
upon or proportionate to the debts of the father 
which are neither illegal nor immoral, [p. 442, 


The property, however, so vests only for the pur¬ 
pose of enabling the Receiver to exercise the power 
of sale which the father had of disposing of the 
property for discharge of debts of an unobjection¬ 
able character. The sons, therefore, can in proper 
proceedings require to have it detemiined in 
respect of which debts such power can be 
exercised and in respect of which not, and to 
have made over to them what is left after the 
administration of the insolvent’s estate and the 
due exercise of the powers l)y the Otheial Re¬ 
ceiver. [p. 212, col. 2.) 

A suit by Hindu sons for partition is not 
barred by the adjudication of the father as 
insolvent. In such a suit, the question of the 
illegality or immorality of the father’s debts 
should be tried and the sons declared separate 
in status from the fath(>r, only tlie actual division 
bv metes ami laaimls and the jmssing of the 
h’nal <lecree must l*e def<*rred till t!ie completion 
of the administration of the estate and its divest¬ 
ment from the hands of the Otlicial Receiver, (p. 
4li. cols. I A'2.] 

I»er Srinivasa lyvngar, J. I he power of a 
father to dispose of ids sons’ sliures also, for the 
i)ayment of Ids debts is not in the nature of a 
latent power which comes into existemre on the 
coming into existence of certain conditions pre¬ 
cedent but a i)otential j)Ower over the entire 
property exercisable by him validly, subject only 
to the sons successfully questioning the same in 
proper proceedings, [p. 442, col. 2.] 

The vesting of the interest in the Ofiicijd 
Receiver on a Hindu father’s insolvency must be 
regarded as in the nature of a trust for the 
exercise of tlie father’s power of dispo.sal of tlie 
*^rainilv iJi-operty for his antecedent debts on the 
one hand and on tlie other fr»r the ascertainment 
and deliverv‘>ver to the sons of llie remainder of 
the property, if any. [p. 443, col. 1.) 


Appeal against the decree of the Pourt 
of the First Additional Suhordinate 
Judge, Coiinhatore, in Original Suit No. 
40 of 1919, (Original Suit No, 24 of 1917 


on the file of the Court of tlie Su’l)ordinate 
Judge, Coimbatore). 

j\Ir. T. R. Ramachatulra Iyer, for the 
Appellants. 

Mr. T. M. Krishiuih-wavil Iyer, for the 
Respondents. 

JUDGMENT. 

Spencer, ofTg, C. J. -The two 
plaintiffs, who are minors rej^resented 
by their mother, Ijiought a suit to obtain 
a partition from their father, the first, 
defendant. They made their father's 
step-mother (defendant No. 2) and her 
daughter (defendant No. 3) and their 
father's uncle (defendant No. 7) and two 
mortgagee-creditors of their father, 
defendants Nos. 4 and 5 and two mort¬ 
gagee-creditors of defendant No. 7 
(defendants Nos. 8 and 9) parties to the 
suit. The plaintiff's father was adjudicat¬ 
ed an insolvent on December 19th, 1910, 
and this suit was instituted on March 
2ud, 1917, after the first defendant had 
become an insolvent in law. The Sub¬ 
ordinate Judge dismissed the suit on the 
ground that the suit was not main- 
tainahle after the jilaintilY's father had 
become insolvent. He refused to give 
the plaintiffs an opportunity of proving 
that the mortgage-l>onds in favour of 
defendants Nos. 4 and 5 were executed 
to secure debts not liinding on the 
plaintiffs on account of tlic immorality 
of their father, on the ground that tliis 
matter was res judicuOa owing to the 
finding in the previoiis suits Original 
Suits Nos 13 ami 14 of 1917 on the tile of 
the Sub-Court of Coimbatore, which were 
suits l)rought hy those mortgagees as 
])laiutifFs in which the Court found that 
the plaint debts had not been jiroved 
to be not binding on these i^laintitTs, 
Avho were defendants Nos. 2 and 3 in 
those suits. 

The first point argued is that the 
Subordinate Judge was wrong in regard¬ 
ing the decision in the i>rior suits as 
res judicata. It is clear from the judg¬ 
ment of the High (’ourt in .Ajipcal 
No. 356 of 1919 that the jilaintiffs aban- 
donerl their rights to . laiin a mortgage- 
decree against these defendants in these 
suits. The defendants against whom 
the suit had been dismissed had no 
right of appeal upon the finding as to 
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tliG iiatnr6 of the flehts fiod, tlierefore, 

this question was not finally decided as 

between the o])])osini? ])arties to the suit. 

J'he lower Court must, therefore, take the 

suit back on its file and decide issue No. 1 

upon such evidence as mav be adduced 
on either side. 

1 he main point u])on which "we have 
heard arg-uments in this appeal is 
^yhether the whole estate of which the 
first defendant was ^Manager, vested in 
the Official Receiver upon the first de- 
tenciant s adjudication as an insolvent. 
: li. Ramachandra Iyer tried to ])ursuade 
us 1 bat It was a condition precedent to 
uie Onicial Receiver exercising the 
fathers power to sell the joint estate for 
the chscharge ofhis debts that those debts 
should he neither illegal nor immoral. 
Section Ih of the Provincial Insolvencv 
Act III of 1907 declares that ui)on 
the making of an order of adjudication, 
the whole of the property of the instdvent 
shall vest in the Receiver and that during 
the T>endency of the insolvency proceed¬ 
ings, no creditor shall have any remedv 
against the person or j)ro]ierty of the 
insolvent in resjiect of tlie debt or com¬ 
mence* any suit or other legal jiroceerlings 
e^xcept with the leave of the Court. 
Section 2, clause (e) defines ‘property’ as 
including any property over which or 

the i)rofits of which any person has a 
disposing power which he may exercise 
for his own benefit. Now there is no¬ 
thing in these provisions to indicate that 
the vesting of the propertv will depend 
upon the nature of the debts. Therefore, 
there is no condition i)recedent to the 

vesting of the property and it mav be 

asceitained whether the debts were in- 
cuiied for illegal or immoral purposes 
in proceedings either before or after the 
adjudication. The argument that what 
vests in the Official Receiver, where the 
interest of undivided members of a joint 
family is concerned is not the property 
itself but only a power exercisable over 
Uiat property is, in my opinion, not sound, 
ine definition in section 2, clause (c) cor- 
responds to the provision in section 266 

Procedure Code of 1882 ; 

Procedure 

(Code of 1908) by which a creditor mav 
attach in execution all saleable property 


over which the judgment-debtor has a 
disposing power which he may exercise 
for his own benefit. It has been laid 
down by a Full Bench in In re Balu- 
s(tirt7}tj Ayyar (l)that an Official Assignee 
standing in the shoes of an insolvent 
father can alienate family property to 
pay his antecedent debts provided 'that 
tliose debts are not tainted with illegality 
or i mora 1 i ty. I n Olfi cial A ss i gn ee of 
Mad^rts v. Ramachamb'd Aiyar (2) a Bench 
of this Court to which the Schwabe, C. J., 
and Courts-Trotter, J., were parties 
held that the interest of the sons does 
not vest in the Official Assignee by reason 
of the adjudication although it would 
be competent to him to deal with their 
shares if the debts of the insolvent were 
of such a nature as to be liinding on their 
interest. At the hearing of that case 
the learned Advocate-General conceded 
(I think erroneously^, that the sons’ 
shares did not vest in the Official As¬ 
signee and their Lordships adopted what 
he conceded as being the correct law 
upon the point. But the decision is one 
under the Presidency Towns Insolvency 
Act, and having regard to the manner in 
whicli the case was dis]Josed of, should 
not be treated as a riding on a point 
Avhich was not neces.sarv for the decision 
of the case. So long ago as 1895 Subra- 
mania Iyer, J., decided in Rangayya 
Chatty V. Theni Kachalla Miulali (3) that 
after the making of a vesting order, the 
Official Assignee had power to transfer 
not only the shares of the insolvent but 
also those of his co-paiceners provided 
that the delfts were shown to have been 
incurred for ]nirposes binding upon 
them. This decision was followed in 
A un7ia Brahniayya Setti v. Chidai'ahoyina 
(4) quoting the opinion of Latham, J.. in 
I (ikirchand ]\Iotichand v. Motichand 
Harrukchand (5), although Bashyam 
xVyyangar, J., was inclined to treat the 

(1) 80 Ind. Cas. 108; 47 M. 87; 19 L. W. 86; 46 
M. L. J. 86; (19:>4) M. W. X. 94; (1924; A. I. R. <M.) 

411. 

(2) 6$ Ind. Cas. 809; 46 M. 51; 16 L. W. 559; 
(1922) M. \V. N. 653; 43 .M. L. J. 569; (1923) A. 1. R. 

(M.) 55. 

(3) 19 M. 74; 6 Ind. Dec. (s, ?.) 757. 

(4) 26 M. 214. 

(5; 7 B. 438; 8 Ind. Jur, 93; 4 Ind Dec. (n*. s.) 
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Official Assignee's powers as derived 
from section 30 of the Indian Insolvency 
Act, which deals with powers rather than 
from section 7 which deals with property. 
A Full Bench of the Lahore Court has 
definitely decided upon this point in 
Behari Lai v. Sat Narahi (G) that on the 
insolvency of a Hindu father governed by 
Mitakshara Law not only his own interest 
in the joint family estate vests in the 
Official Assignee but also his sons’ in¬ 
interests which must be treatecl as the 
property of the father so far as the Offi¬ 
cial Assignee is concerned. I am resi^ect- 
fully inclined to adopt that decision as a 
correct statement of tlie law. An unre¬ 
ported decision in Civil Miscellaneous 
Appeal No. 110 of 1919by Krishnan, J. and 
myself was to the same eft’ect viz., that 
the property which vested in the Re¬ 
ceiver upon the adjudication of the judg¬ 
ment-debtor as an insolvent inciuded 
all property over wliich he had a dis¬ 
posing power which lie might exercise 
for his own benefit. I think that Snatjasi 
Charan Mondial v. Asutosh Ghose (7) 
which was cpioted to us in the arguments 
has no bearing on this question, as what 
was dealt with in that case was the power 
of a Receiver to deal with the interests of 
a minor who had not been adjudicated 
as an insolvent in a ])artnership iiroperty, 
upon whicli difierent considerations from 
those ajiplying to co-parcenerships apply. 

It is clear that the present suit is not 
barred by tlie adjudication of the liist de¬ 
fendant asan insolvent and the lower Court 
should not liave dismissed it on tliat 
ground. The plaintiffs may reasonably 
wish to protect themselves against the 
father contracting further debts on the 
security of the joint family iirojierty and 
their only means of protecting themselves 
is [vide Sama Rao v. Fhnn of Maricadi 
Vajinji (8)] by becoming divided. Tlie 
suit must, therefore, be remanded for re¬ 
trial on the issue relating to illegality or 
immorality of the debts incurred in 
favour of tlie 4th and 5tli defendants and 

(6) GOIml. Cas. J85; 3 L. 329; (1923) A. I. H. 
(b.) 1. 

(7) 2G Ind. Cas. 836; 12 C. 225. 

(8) 71 iiui. Cas. 153; 4G M. G1 at p. 69; (1922) M. 
W. N. 708; 13 M. L. J. 745; (1923) A. I. R. (M.) 36; 
32 M. b. T. 9; 17 b. W. 661. . 


for declaring the plaintiffs separate from 
their father in status and fixing tlie 
amount of the shares to which they are 
entitled. As tlie proj^erty has vt'sted in 
the Otlicial Receiver, it Avill lie impos¬ 
sible to efi'ect a division by metes and 
bounds until tiie administration of tlie 
estate is completed. The i>assing of the 
final decree must, tlierefore, be deferred 
pending the divestment of tJie estate 
from the hands of the Official Receiver. 
The (Official Receiver will get his costs of 
opjiosing this appeal out o"f tlie insolvent 
first defendant’s estate. The costs of the 
other parties to the suit in the lower 
Court and in the appeal will abide and 
be provided for in the final decree. 

Srinivasa Iyengar, J.— I agree 
with my Lord the OfficiatingC’hief Justice 
in the order made by him. Having re¬ 
gard however to the very impoTtant 
nature of the questions raised in this ap¬ 
peal I feel constrained to add some obser¬ 
vations of my own. The main question 
is whether on the afljudicatioii of an un¬ 
divided Hindu father what vests in the 
Official Receiver is only the iiower to dis- 
jiose of the sons' shares for the satisfac¬ 
tion of the debts which are neither illeoal 
nor immoral or the entire projjerty in¬ 
clusive of the shares of the sons therein. 
The decision in OJficial Assi(/nee of M<id- 
V. Raniachandra ?* (lb though it 

related to an insolvency under the Presi¬ 
dency Towns Insolvency Act, ]>roceeded 
on a construction and consideration of 
language identical in the Presidenev 
I'owns Insolvency Act and the Provincial 
Insolvency Act. It is true that the de¬ 
cision of the learned Judges seems to be 
based on the concession made by the 
learned Advocate-General at the very 
opening of his argument. It is also true 
that the definition of ‘property’ contained 
in section 2, clause (c) of the Act was not 
referred to or its effect on the question 
liefore the C^ourt considered. 

However, personally siieaking in view 
of the very definite statement of the 
law set out in the saiil judgment I 
should have been disposed to^consider 
the matter of sufiicient importance to 
deem a reference to the Full Bench 
necessary in the matter. But in view 
of the intimation by my Lord the Officiate 
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ing Chief Justice in a matter wJiich is 
essentially one of etiquette, I felt iunind 
not to disagree with his decision tliat it 
is not necessary to make anv such re¬ 
ference. 


The expression ‘property' over which 
or the profits of Avhicli anv person has 
udisposing power wliit-h he mav exer¬ 
cise foj- liis own ]>enefit is ' by no 
means easy to constrii<^. It cannot, of 
course, be said tliat a father who exer¬ 
cises the power of sale over the joint 
property in which Ids sons have also a 
vested interest for tbe jiacment of 
anteeerlent flel»ts uf bis, is in.t exercis¬ 
ing the power of sale f<jr his own bene¬ 
fit because though iirimarilv the benefit 
accruing from the sale is tlie credi¬ 
tors, still the freedom from liability for 
a personal debt is undoubtedly benefit 
of the kind contemplated. Hut the power 
u* possessed by the father under the 
Hindu Law is not an aLsolutp powt^r of 
sale, aiul it is possible to rec^anl the 
power as argued by Mr. T. R. Kama- 
ciiandra Iyer the learned Vakil for the 
appellant, as conditional uiion the exist¬ 
ence of antecedent debts and tlie re¬ 
quisite that such debts should not have 
been contracted for illegal or immoral 
T>nrposes. 


Were the matt(‘r res one 

Avould have, been inclined to avoid the 
monstrous result tliat the family estate 
including the sons' shares should vest in 
the Otlieial Receiver or *\ssignee on the 
insoIveney (>f the father l)y Iiohling that 
the father's jiower being merely condi¬ 
tional, the vesting of the propeitv in the 
Official Receiver or Assignee both in 
quantity and quality would only be such 
as to tantamount to a vesting merelv of 
the bare power, as held in the ‘case 
m Official Assignee of Madras v 
Ra mach a n dra , I /' yar (2). But the 
expresson ‘property' over which or the 
profits of which any person has a dis¬ 


posing power Avhich he may exercise 
for his own benefit, was Viy no means 
new to tlie Indian Legislat lire and has 

L cripied from section 2GG of 

the Civil Procedure Code of 1882. 

Remembering that the Provincial Law 
of insolvency is a development of the 
old Law of Civil Procedure, it seems to 


me that we are bound to construe tha^ 
expression in the same manner as it has 
been construed by Courts in India for 
a long time beginning at any rate with 
the case of Jagabhai Laluhhai v. Vijbliu- 
khandas Jagjivandas {^). That case and 
the numerous cases that followed it 
have proceeded on the basis that the 
power of a fatlier to dispose of his sons’ 
shares also, for the jiayment of his 
ilebts was not in the nature of a latent 
power which came into existence on the 
coming into existence of certain conditions 
precedent but a jiotentinl ])ower over 
the entire pr<^|)erty exercisable by Jiini 
validly, subject only to the sons success¬ 
fully questioning the same in jiroper 
proceedings. 

It is, therefore, impossible to hold that 
when the property of the insolvent is 
said to vest in the Court or the Official 
Receiver and property is defined to in¬ 
clude all property over which the insol¬ 
vent has a disposing power, Avhat so 
vests is not the entire property itself 
inclusive of the shares of the sons there¬ 
in luit only the power of disposal which 
a father has. 

There would also he enormous difficul¬ 
ties of a ])ractical natui'e in holding that 
the ]>ower of a father is only a condi¬ 
tional poAvei* and that the vesting is con¬ 
tingent ui>t)n or j)ro])orlionate to the debts 
of the father wJiich are neither illegal 
nor immoral. But though the entire 
]>roperty inclusive of the shares of the 
sons vests in the Official Receiver or 
Assignee, it is clear that it so vests for 
the purpose of enabling him to exercise 
the power of sale which the father had of 
disposing of the property for the dis¬ 
charge of debts of an unobjectionable 
character, and it follows therefrom that 
the sons can, in proper proceedings, re¬ 
quire to have it determined in respect of 
which debts such power can be exercised 
ami in respect of which not. And it also 
follows that the sons can in proper time 
require that what is left over after the 
administration of the insolvent’s estate 
and the due exercise of the powers by 
the Official Recei ver or Assignee should 
be made over to .them. 

(9.1 11 B. :J7; C Jnd. Oec, (s, .< 5 .) 'M. , . , 
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The proper way, it seems to me, of re¬ 
garding the vesting so far as the sons 
are concerned would be to regard it as 
in the nature of a trust for the exercise 
of the father's power of disposal of the 
family property for his antecedent debts 
on the one hand and on the (Uher for 
the ascertainment and delivery overtotlie 
sons of the remainder of the ]>roperty, 
if any. 

lam not at all sure whether it ought 
not to be held that on the mere making 
of a vesting order by a Court as regards 
the fatlier or as for that matter, another 
co-parcener of the joint family the in¬ 
determinate share possessed by theco-par- 
cener becoming defined and definite,there 
is not brought about in law a status of 
partition between him on the one 
hand and the other co-parceners on the 
other. However that may be, there can 
be no doubt at any rate that the sons are 
at least entitled to have the status of 
division decdared and further 1o have 
their rights to the residue of the proj^erty, 
if any, ascertained declared and riecreed. 
The lower (’ourt was, therefore, wrong in 
dismissing the plaintiffs’ suit entirely on 
the mere ground tliat the plaintiffs’ shares 
became vested in the Official Receiver 
and that, therefore tlie plaintiffs liad no 
cause (>f action wliatever. 

As regards the other (question, namely, 
whether the finding in the ])ievions suit 
by the creditors that tlie delits were 
neither illegal nor immoral oi>erates as res 
judicaid in the present suit, f agree tliat 
it is not a case in wliich tlie rule of irs 
judicata applies. In the case of Midua- 
pare Zeinindari Co., Ltd. v. Naresh Kara in 
Roy (10), their Lordships of the Judicial 
Committee held thatthefindingagainst the 
occupancy right claimed by tenants in 
a suit against them which was dismissed 
as prematiu'e shouhl not operate as res 
judicata in a subsequent suit, and the 
ground of decision is that in the former 
suit the tenants had no occasion to go 
further as to the finding against them. 

If it should be necessary to bring the 
case within the terms of section 11, (hvil 
Procedure Code, I should be disposed to 

flO) Inrl. C’.AH. 2:u; -18 0. IfiO; M L. W. 

:m M. L. T. 270; (1022) A. I. H. I*. C.) 211; IK \. A 
40 (P, C\). 


regard it not as a case in which there has 
been no final decision but as a case in 
which the issue was not substantially 
in issue between the jiarties in the pre¬ 
vious suit for the reason that though 
directlv and substantiallv in issue at 

• to 

one stage it ceased to be substantiallv 
in issue on the finding of the (\)urt with 
regard to another issue which was siilli- 
cient to dispose of the case. 

1, therefore, agree that the appeal 
should be allowed and that the i>laint- 
iffs' suit shoidcl be restored and remand¬ 
ed on the terms set out in tlie judg¬ 
ment of m 3 ' Lord tlie Ofiiciating Chief 
eJustice. 

V, N. V. Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

S c(\s\f Civil Appeal Nr>. 94 ok 1923. 

August 18, 1924. 

Presoil: —Mr. Dalai, J. C. 

BALA DTX (drao throloh leoal 
II E P R ES !•: N TAT 1 K (1 A J I) 11A R P R A S AI)) 

- PlAINTIKF— A PPEI-LAN'T 

I'crsus 

AJUDHIA AM) OTHERS Dekexd.wts— 

Respondents. 

Oudh livni >XXll o/ s. Jas, cl. l IO\ 

Moalidar hccoiniju/ ii n<lcr-pinjnietfn' Illegal ejccl- 
ment Recovery of possessidu [ntercatof innatidar, 
whether n.'isi<jn(ihlc Transferee of iniuUi r-i^/ht.'f, 
po.sitroji of. 

.\ who lias attained ihc of an 

undn-jn-ojirii'lor under section 107 H, Oudh Rent 
Act. can his landlord f«jr recovery of jKJssessioti 
as an uiuter-projirietor on his ejectment without 
any lU'oce.ss of law. [p. -M l, eoi. l.| 

The interest of a muafidar being untransferable, 
a transferee of sucli interest does i\ot ac(|uire sueli 
a title as lie. can enforce in a ('ivil C’ourt. fp -Ml 
col. 2.] 

Ra]a Suraj linkhsh Sinffh v. Balde.o Bihari a.'I 
Ind. Cas. -151); (J O. L. J. 11)6; 22 0. (\ 18G; 1 V. \\ 
L. U. (O.) 8.'1, rcfejTcd to. 

Second a]ipcal against the decree of 
the Subordinate Judge, Unao, dated the 
8th December 1922, in an appeal 
preferred against that of tlie Munsif, 
North Unao, dated tlie 3rd October 1922. 

St. (i. Jackson, for the Appellant. 

Mr. S. D. Sinha, for Respondents No.8. 
I and 2, 
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JUDGMENT.— In my opinion in¬ 
justice has heeji done to the plaiiitiiY- 
appellaiit by reason of the order passed 
l)y the Assistant Collector on 20th 
February 1922. Tlie plaintiff is the 
purchaser of t/n/ayi land from certain 
muajidavH. Hesued those mjtnfidurs -cind 
\\\e zemindars Ajudhia ami Arjun for 
possession of t)ne jilot out of several pur¬ 
chased by him. The contested 

the suit and not the transferors. The 
plaintiJY went to the Revenue Court 
on the .ground that lie was really the 
transfeiee of 4inder“pro]>rietary ri,"lits 
in the plot in suit, that he had been 
illegally ejected liy the zemindars and 
that, therefore, he was entitled to posses¬ 
sion under section 108 (lOj of the Kent 
Act XXII of 188G. He correctlv chose his 
Court and was entitled to relief if his 
allegations were correct. Cnder certain 
circumstances stated in Cliajiter VII-A 
a rnuafidar assumes the position of an 
\inder-proprietor under section 107-H. 
If a rnuafidar has attained that position 
lie cannot be summarilj* rejected by 
the proiirietor without any redress, 
simply on the ground 'that the 
zemindar himself had not applied for 
resumption of muafi and in such a 
suit the rnuafidar had not obtained the 
declaration of under-proprietary title. 
In my opinion a rnuafidar who has 
attained the position of an under-pro- 
lirietor under section 107-H can sue 
his landlord for recovery of possession 
as an under-proprietor on his eject¬ 
ment without any process of law. The 
learned Assistant Collector rightly took 
this view and proceeded to decide tlie 
question whether the plaintilY had 
attained the position of an under-iiro- 
prietor or not. The fault he made was 
in the order Avhich he passed. AVIien 
he decided that the plaintiff had not 
attained the position of an under-pro¬ 
prietor he ought to have dismissed 
the suit for possession, giving the 
plaintiff' an opportunity to appeal to 
the District Court against the adverse 
finding of under-proprietarj' possession. 
In the Revenue Court the plaintiff’ took 
up the correct position that as a 
'inuafidar he could not sue in the 
Civil Court because he was a transferee 


of the right and a muafi right 
cannot be transferred. After this ad¬ 
mission it was wrong of the Assist¬ 
ant Collector to return the plaint 
to the plaintiff to be presented to the 
Civil Court. I shall not bind the plaint¬ 
iff to the admission made by his 
Pleader in the Civil Court that he 
did not claim possession as an under¬ 
proprietor. The Pleader appears to have 
made such an admission because he 
knew that a Civil Court could not decide 
the (piestion of the ejectment of an 
under-proprietor. When the suit was 
tried by the Civil Court of the Munsif of 
Unao (Xorth) it was rightly held that 
the plaintiff' as transferee of muafi 
right did not acquire such a title as 
he could enforce in a Civil Court, 
This point of law can no longer be 
disputed. A judgment of this Court in 
Raja Suraj Bakhsh Singh v, Baldeo Bihari 
(1) is based on earlier decisions of this 
Court. The present apjieal from the decree 
of the Civil (’ourt dismissing the plaint¬ 
iff's suit cannot succeed. Unfortunate¬ 
ly an appeal from the decree of the 
Assistant Collector would not lie to 
the District Judge even wliere a cjues- 
tion of proju'ietary title is decided so 
it is ]iot possible to help the applicant 
though, in my opinion, the order of the 
Assistant Collector was incorrect and 
he ouglit in realitj’ to have dismissed 
the suit. Jf this (hurt had jurisdic¬ 
tion to interfere I would have remitted 
the matter liack to the Assistant Collec¬ 
tor to pass a proper decree. 

lender the circumstances of the pre¬ 
sent case I am not in a position to 
help tlie plaintiff-appellant. His appeal 
is dismissed but I make no order as 
to costs. 

G. H. Appeal dismissed. 

(1) 53 IiKl. Cas. 459; 6 O. L. J. 490; 22 O. C. 166; 

1 V. P. L. R. (O.) 83. 
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MADRAS HIGH COURT. 
FULL BENCH. 

City Civil Court Appeal No. 40 of 1922 

April 7, 1924. 

Present .-—Sir Victor Murray Coutts- 
Trotter, Kt., Chief Justice, 

Mr. Justice Ramesam and 
Mr. Justice Wallace 
C. DORAIVELU MUDALIAR, 
Trustee and Dharamkartha 
OF APPARSWAMI TEMPLE, 
MYLAPORE— Plaintiff— 

Appellant 

vei'sus 

NATESA GRAMANI and others— 
Defendants Nos. 1, 5, 6 and 7— 

Respondents. 

Madi'os City Tenants' Protection Act (III of 
1922), ss. 2 (3), 0~Trustee—Landlord- Idol—Con¬ 
struction of Statutes. 

Section 1) of the Madras City Tenants' Protection 
Act applies to landlords who hold their lands as 
trustees of a religious institution, [p. 41}), col. 2.] 

Parthasarathi Aiyangar 'w Doraisami Naicker, 
72 Ind. Cas. 826; 46 M. 823; 44 M. L. J. })1; (1})23) 
M. W. N. 148; (1923) A. I. R. (M.) 308, overruled. 

Per Coutts-Trotter, C. ./.—it is wrong to seek to 
control a Statute, which is obviously intended to 
overrule the ordinary law, by general considerations 
imported from the Hindu Law or what is called 
the Common Law of India, [p. 119, col. 2.] 

Per Ramesam, J. —An idol of a temple can be a 
landlord within the definition of the term “land¬ 
lord” in section 2, sub-section (3), Madras City 
Tenants* ProteCton Act. [p. 450, col. 1.] 

Appeal against the decree of tlie City 
Civil Court, Madras, in Original Suit 
No. 475 of 1921. 

This appeal came on for hearing on 
the 18th Fehruaiy 1924, and having 
stood over for consideration till the 28th 
February 1924, the Court (Phillips and 
Odgers, JJ.) made the following 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Phillips, J •— This is an appeal 
.against an order under section 9 of the 
Madras City Tenants’ Protection Act, 
1922, Act III of 1922, by which the 
tenant in this suit has been allowed to 
purchase the land on which he has built 
a supersti-ucture at a price fixed by the 
Court. 

There are a large number of connected 
suits and the question at issue is one 
that involves the rights of a large 
nlimber of tenants in Madras City i.e., 

•whether Act HI of 1922 applies to temple 


trustees who are landlords of land in 
the City of IMadras. The appellant is 
the trustee of the Apjiarswaini temple 
and in the ajqDeal he has raised eertain 
minor pleas which liave no great force. 
In the first place, it is pleaded tliat the 
agreement to purchase the land at a 
price to be fixed by the Court was made 
before the Act had come into force and 
that the agreement was not an agreement 
to abide by the terms of the Act but 
was only an agreement to Jiave a Com¬ 
missioner appointed for valuing the 
land. It is. clear, however, that the 
agreement M'as really more than a mere 
agreement to have the land valued, for 
unless the landlord liad agreed to acce]:)! 
the provisions of section^ 9 of the Act, 
no purpose coidd have been served by 
having the land valued. It is clear that 
he did consent to the particular proce¬ 
dure being adopted and he is now bound 
by that agreement unless it is void for 
other reasons. TJiere is also no force in 
the contention that a written application 
should have been i)resentefl under 
section 9. The Act does not specifically 
I)rovide for a written ai)plication, nor 
have Ave any ]Uoof tliat no such written 
application was filed. 

The main point on Avhich tlie ap]:)ellant 
relies is the plea tliat the Act does not 
apply to trustees of temples and in this 
he IS supported by the judgment in 
Parthasarathi Aiyangar v. Doraisami 
Aaicker (l)Avhich clearly is in his favour. 

I have had the advantage of reading my 
learned brother’s judgment and Avith all 
respect I think with him that that decision 
IS open to question. It is a matter of 
some importance, for this Act was passed 
“for the protection of tenants in Madras 
Avho had constructed buildings on others’ 
lands in the hope that they Avould not 
be evicted so long as they paid a fair 
rent for the land,’’ and Ave are given to 
understand that, if the ruling in Partha¬ 
sarathi Aiyangar V. Doraisami Naicker 
(1) IS correct, a very large number of 
tenants avIio hold under temple trustees 
Avill be deprived of the benefits of the 
Act; and unless it is necessaiy to hold 


a) 72 Ind. Cas. 820; 46 M. 823; 44 M LJ ou 
(1923) M. W. N, 118; (1023) A. I. R, (M.) 308;' ‘' 




that an Act which was expressly designed 
for their heiiefit has failed in securing 
its object, I would be inclined to h.old 
otherwise, notwithstanding that an o]>in- 
ion has been expressed to the contrary. 
T, therefore, agree that the question 
ought to he referred fur the decision of a 
Full Bench. The arguments of Spencer 
tiitd \ enkatasul)ba Hao, JcT.. t>roceed. 
mainly on an interpretation of the 
Explanation to section 9 wliich runs as 
follows: “'Lanfl means the interest 
of the landlord in the land and all other 
interests Avhich he can convey under any 
power; ’ and they liave come to the 
conclusion that a trustee has no power 
to convey the land except for the benefit 
of the institution or for necessity. With 
all respect, it appears to me that this 
explanation cannt*t bear this interiireta- 
tir>n. The hhxplaualion relates to the word 
land as used in seeti(ni 9 alone, because 
ill section 2 (2) there is another definition 
“land. In section 9 we find the 
following sentences containing the word 
“ land :—‘'the laiidlorrl sliall be flirei'.ted 
to sell the land for a lU’iee to lie fixed 
liy the C'ourt “ the (’ourt shall lix 
the price of the land “ on payment of 
the price the CVuirt shall pass a final 
order directing the conveyance t)f llie 
land by the landlord." In all these 
instances, the word “laiid" is used with 
reference to what is to he sold to the 
tenant and conveyed hy tlie landlord, 
and, in my oj)inion, the Explanation is 
inserted to provide that the whole of 
the interest of the landlord shall he 
conveyed to the tenant, not merelv his 
(jwii interest hut any other interest which 
he can convey under any power. For 
instance, tlie interest of the Manager of 
an undivided Hindu family extends only 
to his own share in the propertv, but 
under the Hindu Law he has the dispos¬ 
ing power over the shares of the other 
members. Or, again, a landlord who 
had not an absolute estate might, hy 
uleaiis of a power of attorney or other 
deed so empowering him, have the right 
to convey further interests in the land. 
If that is so, 1 think that it would be 
difficult to justify the arguments in the 
reported case. The power of a temple 
tivistee to alienate temple property is 

V. ^ 


undoubtedly limited, but it is well 
recognized that, under certain circum¬ 
stances ami for certain purposes, he can 
alienate the land, one of those purposes 
being necessity. When, tlierefore, the 
Legislature has determined in the interest 
of the state tliat a landlord may be 
compelled to sell iiis land to a long¬ 
standing tenant in order to avoid gross 
injustice to that tenant, it is difficult to 
see how tliis direction does not imjjose 
a necessity on a trustee, who is also a 
landlord, to alienate the land. It can 
p said, nor do I think that it 
would be contended tliat tlie Act is ultra 
virc'H of tlie Legislature and, if it is not 
altra rirca, the Legislature lias imposed 
this necessity on teinj)!*? tiustees. It is 
nut as if this was only instance in which 
tlie Legislature had compelled trustees to 
alienate Ini.st property. Under the Land 
Aeciuisilion Act, sucli land can be 
acipiired )>y Oovernhient t>n i>aynient of 
the pn^per comijeiisation. There are 
(dauses in tliat Act which to a certain 
extent safeguard the interests of tlie 
tiust hy ju’oviding that the compen¬ 
sation money shall he invested for 
the trust ; hut tlie mere fact that 
the ju'eseiit Act has failed to 2 ^t**Jvide a 
similar ]>rocedure, ciz.^ a procedure 
whereby tlie possibility of criminal 
misappropriation hy tlie trustee will be 
lessened, cannot be taken as conclusively 
showing that the Act was not meant to 
^pply to temt>le trustees. There is really 
no reason to x)resurne that when a 
temple trustee obtains possession, of cash, 
in lieu of land, he Avill at once proceed 
tf) misappropriate it; he can spend it on. 
the i^iirposes of the trust, or he can 
inv^est it so as to secure the income from 
the ^ fund for the benefit of the trust and 
I fail to see hoAv anj' argument that this 
Act HI of 1922 does not apply to temple 
trustees can be supported by the analogy 
of the Laud Acquisition Act. The Judges 
of the former Bench Avere both agreed 
that temple trustees come Avithin the 
definition of “landlord " in section 2 (3) 
of the Act and AA’ith that opinion I 

agree; but neither my learn¬ 
ed brother nor I agree AA'ith the further 
conclusion that the Act is not applicable 
to temple trustees. 
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I think that it is necessary that the 
folloAving question should he determined 
by a Full Bench ; and in view of the 
fact that a number of cases are pending 
in which this question is at issue, I 
respectfully urge that the matter be 
considered at an early date. The ques¬ 
tion is, “ Does the Madras Act III of 
1922 apply to landlords who hold their 
land as trustees of a religious institu¬ 
tion?" 

Odgers, J. —The suit from which 
this appeal arises was in ejectment hy 
the trustee of the Apparsivami temple, 
Mylapore, against a tenant who had 
ei'ected a superstructure on the temide 
laud. The suit was brought, we are 
informed, while the l)ill wliicli became 
the Madras City Tenants’ Protection Act 
fill of 1922) was under discussion in 
the Legislative Council. The bill was 
passed and while the Governor's assent 
to it was awaited, the City Civil Court 
Judge entertained an application by 
the tenants—(there were many suits of 
which this is one)—to proceed under tlie 
Act to enable the tenants toacapiire their 
holdings from their landlord, the trustee 
of the temple. Commissioners were ap¬ 
pointed by consent of all parties and on 
their report the City Civil Judge made 
liis award, after the bill had become 
law. The trustee had previously in C. 8. 
No. 194 of 1921 been authorized by the 
Original Side of this Court to sell 
certain lands including those in <(ues- 
tion at certain ])rices. The prices 
awarded by the City Civil Judge are 
somewhat lower than those fixed by 
the Original Side. In ap])eal the point 
is taken that the Act does not apply 
to a trustee of a religious endowment at 
all. Reliance is placed on the decision 
of Spencer and Venkatasubba Kao, 
JJ., in Parthasarathi Aiyaiigar v. 
Doraisnvarni Naicker (1). That was a 
reference Ijy a different Judge of the 
City Civil Court to the High Court and 
the question referred was “whether a 
tenant in occuijation of trust lands be¬ 
longing to a temple or mosque can en¬ 
force a compulsory sale under section 
9 of the Madras City Tenants’ Protec¬ 
tion Act and require the temple or 
iTjosque to deliver the land to him on 


a valuation to be made by the Court." 
Both the learned Judges held that the 
trustees of religious endowments fell 
within tlie delinition of landlord in scc- 
tion 2 (3) of the Act; but the ditliculty 
they felt was in construing the Lxjila- 
nation to section 9. It runs as follows:— 
“ ‘Land’ means the interest of the land¬ 
lord in the land and all other interests 
which he can convey under any ])ower.’’ 
They were of opinion that the words 
“under any i)ower" must be api>lied 
to the limited power of a trustee of 
tem])le property to alienate, c. r/., onlv 
for necessity or for the benelit of the 
institution. The learned Judges set out 
to en((uire as to the interests which such 
a trustee can convey under any i^ower, 
i. €,, to examine the case-law in supj)ort 
of their hypothesis that the j>owerof alie¬ 
nation is limited. With great deference 
1 think they were wrong. 

The Explanation is as to wliat is 
meant by the expression "land" in sec¬ 
tion 9 only. Tlie word occurs in the 
tirst sub-section twice "the landlord 
shall be directed to sell the land" and 
the Court shall lix the price according 
to the market value of the land." In 
sub-section 3 it occurs once "the Court 
shall pass a final ortler directing the 
conveyance of the land." The Explana¬ 
tion then follows. As I read it the 
meaning of the Explanation is that the 
landlord thus conveys Jiot (July his own 
interests in the land l)ut any other 
interests which he lias poAver to convey. 
Power is used in its legal sense as iri 
"jiower of attorney," "power of sale," 
"power of apjiointment." The landlord 
in other words is to convey every kind 
of right or interest he has in the pro¬ 
perty whether in his own right or l:)y 
rights conferred ujion him. It, therefore, 
seems to me that a discussion as to the 
limited rights of alienation by trustees 
is Avholly inat)pli('able to the Avordin^ 
of this Explanation. Further in default 
of any exj:)ress Avords or implication to 
the contrary in a settlement of trust 
deed, a trustee Avill take tJie Avhole 
legal estate ajid I Jiave no doubt that 
in this case the legal estate is in the 
trustee of the temple. 1 have already ; 
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said that it was held in Parthammthi 
yangar V. Do}'aim)ni Xa icL'cr C) that 
a trustee falls within section 2 (3) and 
with that opinion 1 respectfully agree. 
It seems to me, therefore, with great 
respect that to hold that a tenant under 
a temple or other religious endowment 
cannot enforce a sale of land to him 
under section 9 of Act III of 1922 is 
wrong and I agree tliat in this <litTerence 
of opinion tlm (picstion should be refer¬ 
red to a Full Bench and 1 also agree as to 
the terms of the reference as set out by 
my learned brother. 


Messrs. V. Sivaprakasa Mudalia)' 
and C. T'. Makadevu Ayya)\ for the 
Apjjellant. 

Mr. A’. Ckandni.'ickjuh-tam. Ayyav for 
Mr. K. B. Rduydfiatha Ayya)\ for Re¬ 
spondent No. 1. 

OPINION. 

Coutts-Tpotter, C. J. —This is 
a reference made by Phillips, J. and 
Odgers, J., obviously because they were 
not satisfied with the correctness of the 
decision of another Bench of this 
Court consisting of Spencer and Ven- 
katasubba Rao, JJ., in Parthasarathi 
Aiyangar v. Doraisami Naicker [1). 

The short point referred to us is, 
does the Madras Act III of 1922 apply 
to landlords who hold their land as 
trustees of a religious institution? 
The wording of the reference is not 
very definite, because it is conceded 
on all hands that the term “landlord” 
as defined in the Act must cover 
I>ersons who are landlords by viidue of 
their capacity as trustees of trust lands 
with power to let them to tenants. The 
real point is as to whether the provisions 
of section 9 of the Madras Act III 
of 1922 apply to landlords who 
are trust landlords by virtue of 
being trustees of religious or charitable 
institutions. 

The Act is a very unhappily drafted 
one and it is qxiite clear to us that 
giuy reasonable draftsman must have 


foreseen that a cpiestion such as The 
one we have now to determine was 
certain to arise and should have pro¬ 
vided for it. However, he has not 
done so liere in express terms and it 
remains to be seen whether, on the 
one hand, he has done so by necessary 
implication or on the other hand there 
are considerations outside the x\ct 
which comi)el us to say that it does 
not apply to landlords in the position of 
trustees. 

The preamble to the Act is this : 
“Whereas it is necessary to give pro¬ 
tection to tenants wlio, in many parts of 
the City of Madras, have constructed 
l>uildings on otliers’ lands in the hope 
that they would not be evicted so long 
as they pay a fair rent for the land... 
It is liereby enacted as follows.” Then 
follows the body of the Act. In section 
2, sid)-section (3) occurs the following 
definition of “Landlord”—‘Landlord’ 

means any person owning any land and 
includes every person entitled to collect 
the rent (^f the whole or any portion 
of the lanrl, whether on his own account 
or on ])ehalf of or for the benefit of any 
other person, fl am only reading the 
material words.) Then by section 3, it 
is enacted that eveiw tenant shall, on 
ejectment, be entitled to be paid as 
compensation the value of any build¬ 
ing, which may have been erected by 
him, by any of his predecessors-in- 
interest or by any person not in occu¬ 
pation at the time of the ejectment 
who derived title from either of them 
and for which compensation has not 
alreadj' been paid; and that a tenant 
who is entitled to compensation for 
tlie value of any building shall also 
be paid the value of trees which may 
have been planted by him on the land. 
To pause for a moment. It seems 
difficult to suppose that the Act could 
possibly have meant to exclude from 
the scope of this section a tenant M*ho 
holds under a trustee or trustees of a 
trust or charitable endovuient. The 
tenant has put up his building on 
somebody else’s land and that some¬ 
body else on ejecting him is going 
to get the benefit of "the tenant’s work^ 
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and it is enacted in i:)erfectly general 
language that in such cases the tenant 
shall have the henelit of his labour 
in the form of money comijensation. 
It is said in this case that a landlord 
who is a trustee cannot deal with the 
trust lands unless it be for the benefit 
of the trust or for purposes necessary 
to the trust or endowment. Exactly 
the same line of reasoning would apply 
to the compensation provided for l>y 
section 3., It is of no benefit to the 
trust to pay out part of the trust 
funds whether income or capital, by 
way of compensation to eject a tenant, 
but it is a mere act of justice reciuir- 
ed to be done Ijy the policy of the 
Act. Now I pass on to the section,* 
which is really material in this case, 
section 9. Sub-section (1) of that sec¬ 
tion begins thus:—“Any tenant avIio 
is entitled to compensation under sec¬ 
tion 3 and against whom a suit in 
ejectment has been instituted,’' and 
then provision is made in it that such 
a tenant shall have power to apply 
to the (Jourt for an order for the sale 
of the land on conditions approved bv 
the Court with the object of putting 
him in the yiosition of a purchaser 
of his holding. Tlie words anc 
“Any tenant who is entitled to coni- 
yiensation under section 3.“ Prinut facie 
that would include all tenants who 
have put up buildings on their land¬ 
lords’ land, whether those landlords 
are owners of the land or trustees 
of it. It is said that it is not so, 
because of the Explanation a])pended 
to that section. 1 have always 
noticed in Indian Statutes that, when 
any doubt is raised as to the construc¬ 
tion of a section of an Act, it is 
usually raised by what is somewhat 
diHai)pointingly called the explana¬ 
tion. So here, the hbKj)lanation is, 
“ ‘Land’ means the interest of the land¬ 
lord in the land and all other inter¬ 
ests which he can convey under any 
power.” It is said that this land¬ 
lord, being a trustee for a charitable 
or religious endowment, has no interest 
of his own to convey and can only convey 
the trust property or the trust laud under 
couditions defined by the Hindu Law 


whicli I may summarise as l)eing practical¬ 
ly equivalent to a necessity arising out 
of the circumstances and the i)osition of 
the trust at the moment ; and it is on that 
ground that the decision in Parthasa rathi 
^1 1 ija nga ?• v. Dora itara in i A^a idee r (I) 
proceeded. Hut it seems to me that il is 
wrong to seek to control a Statute, which 
is ol)viously intended to overrule the 
ordinary law, by general considerations 
imported from the Hindu Law or witat 
is called the Common l^aw of India. A 
trustee landlord can convey the interest 
of the trust in certain given circumstances. 
Two of those circumstances Jiave l>een 
already referred to, —iiecessitv aiid 
benefit for the trust,—and I think there 
is added a further oiie by this new Act 
III of 1922, namely, when a tenant has 
been in possession of the land and has 
ynit up a superstructure on the land and 
to eject whom would be in certain 
circumstances nlainly inequitable with¬ 
out compensation, and in other circum¬ 
stances, such as the one contemplated by 
the section would be inequitalde without 
giving him an o])portunity of acquiring 
the land for himself on payment. That 
consideration ai)pears to dispose of this 
case. 

We cannot n‘*cud(* to tlit* (‘oiitvary 
ion of S])encer and A'eiikatasubl)ii Hao, J J., 
ill Parthasarathi Aiyangar v. Doratsa ml 
"XaicL'er (1), and Jiiust answer the lefer- 

ence, notin the form of a direct answer 
to the (piestion put but by saying that, 
in our opinion, section 9 of the Madras 
Act III of 1922 aiq)]ies to landlords who 
liold their land as trustees of religious 
institution. 

Ramesam, J. —I agree. 

I tliink that the matter can also be 
]mt in a dilTcrent way. Both in the case 
ijefore us and in the case iji Partha- 
.sa ra till A ii/a nga r v. / )i> ra i.sa m i Xa icke r 
( 1) llic plaintilVs were really the 
idols in the temple and their Lord.shijis 
of tlie Jmlicial Cominitlee remarked in 
rit//ya Varuthi Tkirtka Swaniigoi v. 
Baliisami Ayyar (2) that, under the Hindu 
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Tjaw. the ima^e (.»i' a deity of llie 
Hindu Pantheon is, as has been aptly 
ealled, “a juristit- entity " vested witii 
the eapaeity of receivino: "ifts and hoh.t- 


mg luoperty. The landlord of the suit 
lane! is undoubtedly the idol of the 
temple w'itliin the definition of the term 
landlord in section 2, sub-section (3). 
Tliat being so. there is no ditliculty in 
applying the Iv\j)lanation to section 1) 
to the suit land. 'J'lie lv\planation to 
section 9 ('onsists of two parts. The 
tb’st i)art refers to the interest of the 
landlord in the land, and the second to 
all other interc.sts which he can convey 
under any ]>o\vei'. Tlie object of second 
clause is to add to the first clause and 


not to cut it down. If any land falls 
niifler the explanation of the term as 
given in the first clause, one need not 
go to the second clause. In this case 
the suit land is the land belonging to 
the landloid, tliatis the idol in the femx)h* 
re])resented by the trustee. 

I agree with the answer j^roposed In- 
iny Lord. 


Wallace, J. -T fully agree with all that 
has l)een said by tlie learned ('hief Just ice 
an<^l ] should Just like lo juit my view 
in anotlu'r If^'rm. If we tukc the procedure 
wliich is laid rlown in section 9, we find 
that any tenant, i.e., bv definition “anv 
tenant of land, liable to j)ay rent on it ” 
not excluding a tenant of land owned by' 
a trust, is entitled to move the (''c>urt for 
an order that Ids laTullor<l shall be 
directed to sell the land. It is admitted 
that the trustee of trust lands comes with¬ 
in the definilion of tiic term ‘'landlord.” 
U hen the Court has made that order and 
not earlier, as I conceive it, can a trustee 
landlord come in to object that such an 
order cannot be valid because he is not 
entitled in law to sell the land or to 
alientate it permanently except for 
necessity. To that the Court re-joins that 
the order itself has just provided tlie 
necessity required and it seems to me that 
on that the objection of the trustee land¬ 
lord must vanish, as it cannot be argued 
that such an order of the Court direct¬ 
ing him to sell the land is not a 
necessity justifying his conveyance of 
tjie land. In. this view theie seems to 
me nothing in the Act from u hich one 


may i*easonabIy conclude that it was not 
intended to apply to a trustee landlord. 

V. X. v. Reference answered. 

S. D. 


MADRAS HIGH COURT. 

Appk.vl against Urdeu No. 462 of 1922. 

April 16, 1924. 

Present :—Mr Justice Krishnan and 

Mr. Justice Odgers. 

The official RECEIVER. TANJORE 

-APPELL.VNT 

I'ei’SUS 

VEDDAPPA Ml-DALIAR— 

Respondent. 

Provincial Insolvency Act (V of 1020), s. 53-- 
Rcheuc in favouv of father-—Subsequent ui- 
solvency—Anticipatory fraud—Onus of proof — 
Ht'na tides. 

It is not necessary that a man sliouid actually 
be indebtefl at the time he enters into a voluntary 
settlement to make it fraud\dent; if he dees it 
yith a view to his being indebted at a future 
time, it is ecjually fraudulent, and ought to be 
set aside. A man <‘an commit what may be 
Icrmed compendiously ‘‘anticipatorj’ fraud” and 
elTect a transfer of his properties witli a view to 
get into debt and prevent his creditors getting 
at liis property, [p. 451, col. l.J 

Stcleinan v. Ashdown, 2G K. R. 688, Thomas 
PiKai V. Mlithurama Chettyar, 4 Ind. Cas. 301; 

1010- .M. \V. X. Ml; .33 M. 205. Hnssein Bhai 
.[hnivdhhai v. lloji Ismail Ilaji IJssitc, 5 Bom. L. 
U. 2.55, relied on. 

lender section 5.3 of the Provincial Jnsolveiic.v 
Act, every transaction which an insolvent entei's 
into witliin two yeax's previous to his insolvency is 
treatecl as prima facie invalid and the burden is on 
tlie insolvent or the alienee to show that the trans¬ 
action impeached is a valid and bona -fide one. (p. 
451, col. 2.J 

Both good faith and valuable consideration 
htiye to be proved. The circumstances under 
which the deed came to be executed, the cove¬ 
nants’ made therein, the conduct of the parties 
both at the time and sub.^equently have all to be 
taken into consideration. If the transfer was 
really intended to be carried out and was made 
bona iide for saving the insolvent from incurring 
debts and ruining himself, the transfer would 
not be interfered with, but if circumstances show 
that the transferor was actually screening his 
properties from the reach of his future creditors, 
the transfer would be a fraudulent one. [p. 451, cok 
2; p. 452. col. 1.] 

12brahiinbhai Rahinihhai v. Fulbai, 26 B. 577, 
Edvard Russell William Hayward v. Eliza¬ 
beth Hammand, (1737) 26 E. R. 9 at p. 11; Re Telly9 
Rr parte Jefftry, 75 L. T. 166; Denny' 
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OFFICIAL RECEIVER, TAXJORE V. VEDDAPPA 

(1919) 1 K. B. 583; 88 L J K B 

Appeal apinst the order of tlie District 
Court of East Tanjore at Negapatam 

1^22, iul. A. No! 

th^ 29 of 1920 on 

the file of the District Court, Tanjore. 

Mr. 6. bubrahmaniya Iyer, for the Ap- 

pellant. ^ 

Mr. .4. Visvanutha Iyer, for the Re¬ 
spondent. 

tl an appeal l>v 

the Official Receiver of Tanjore in an 

msolyency matter in which the Official 
Keceiver applied to have a release-deed 
or a transfer deed executed bv the in¬ 
solvent in favour of his father witiiin 
two yeai*s of the insolvency to be de¬ 
clared void under section 53 of the Pro¬ 
vincial Insolvency Act V of 1020. The 
learned District Judge disposed of the 
case, we think, somewhat summarily ; he 
fell into the initial error of thinking 
that, as at the time the release-deed 
was executed, all the previous creditors 
had been paid off and there were no 
creditors in existence, the deed could 
not be said to be in fraud of creditors 
and tlie subsequent creditors couhl not 
impugn it. We cannot accept tiiis as a 
correct statement of the law. It lias 
been laid down so early as 1712 in 
Stilemayi V. Ashdoivti (\) that “It is not 
necessary that a man should actually 
be indebted at the time he enters iiMo 
a voluntary settlement to make it frau¬ 
dulent; for if a man does it with a 
view to his being indebted at a future 
time, it is equally fraudulent, and ought 
to be set aside." A man can commit what 
may be termed compendiously “antici¬ 
patory fraud" and effect a transfer of 
his properties with a view to get into 
debt and prevent his creditors getting 
at his property. The view that was 
laid down in Sldcmaa v. Adidawit (I) 

has been followed in 77ioma.-? /h7/fy/ v 
Muthurama Chettyar (2) and Hosseui Bhal 
Ahmad Bhai v. Haji Ismail Haji Essac 
(3), It follows, therefore, that one of the 
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t nf f aside thi.s alieuatiuu 

IS not good in law. 

I'oiat llie I)i.stnct Judge 
ntions IS that 111 tlie pre.seni case thelc. 

iiaiLl?'?/ alicnaliou. 

idinel\, the payment of deht.s amJ the 

P.xecutaiil and his 
«ife ami children. This might he m. 

duidit some consideration for the t rans- 

eonsri’ ”‘I • '‘|iestiuii tliat has to he 
(011.S (lered in snci, ea.ses is the bo»u fidrs 

is <-<>-sideratioii 

that it i\as not a real consideration it 
certainly may he taken as one item for 

'r ti-ansaction itself 

i\a.s bona fide or not. Now under 

section 03 of the Act, what has to be 

proied IS that the transfer was in good 

tiansfei IS rvithin two years of the insol- 
^ enc\, the burden being on the person 
asserting it to prove it." Every transac- 

tio.i V. Inch an insolvent enters into within 
tivo years previous to his insolveiicv is 

•iml Tt invalid 

and It lays the huracn on the insolvent 

n the alienee to show that the transac- 

tioii J.s ;i Anhd and ixma fidv one Both 

Kood faith ami valuable . iiisiderafion 

have to be prove.I by the alienee or bv 

the peuson who siiiiports the transfer, 

Jn the .side of the respondent .some 

Indian and English eases were cited to ns 

‘i!h '') / Rbmhim- 

bhai h<ih\mbh<ii \\ Futbai. (5), lie Tdbu 

Jeffery yh) and Edward Ru^A 

11 dhaia Hayward y. ElRabetk Hammand 

(O- It'vil be noticed that in all these 

cases the learned Judges were able to 

come to the conclusion on the facts and 

ciicum.stancessqftliosccases that the trans¬ 
actions or alienations wej*e hoy/a Ude 
made in good faith ami for valnahle 
( onsidciiitiom I’lie circumstances under 
which the deed came b, he e.xecuted 
the covenants made in the deed and the 


(1) 11712) 20 E. R. 088; 2 Atk, 177. 

(2) 4 Ind. Gas. 301; (1910; M. AV. N, 14 I; 3 jl, 

yod. 

(3; 5 Bom. L. K. 255. 
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conduct of the parties Vjoth at tlie time 
and sidiseqiicntiy have ail to be taken 
into consitieraLion; and if it can lie held 
that the transler at the time was really 
intended to be carried out and was 
made bona for saving the insolvent 
fiom incurring debts and ruining liim- 
self, it may be that the transfer would 
not be interfered with. But if, on the 
other liand, there are (*ircumstauces to 
show that the tiansfei’or ^vas actually 
screening his properties from the reach 
of his luture creditors, there will be 
good gTOurid for holding that the transfer 
is a fraudulent one. As tlie learned 
Judge of the Bomliay High Court in 
Ebrubimbhoi Rahimbhai v. Fulbhdi (5) 
points out, ill deteimining the ([uestion 
whether the transfer was really bona fide 
or was intended merely for the purpose 
of screening the property from probable 
or possible creditors, the Court must 
lake into consideration all the circum¬ 
stances which surrounded the transaction 
and the conduct, contemporaneous and 
subsequent, of the parties. It is after 
examining the position fully that a con¬ 
clusion should be come to bv the Court 
<ui the question. In this case we think 
that we should send this case liack for 
a fuller trial of tlie mailer. Xo doubt 
the father of the insolvent had an op- 
i:iortunity of adducing all his evidence, 
but it is possible tlial he was misled as 
the learned District Judge Avas taking a 
strong view in his favour. We are will¬ 
ing to give him a furl her oi)port unity 
of adducing fresh eviilence to show 
how far the transaction in rpieslioii is 
a bona fide one. The Ollicial Iteceiver 
will also have leave to adduce what¬ 
ever evidence he wishes to adduce in re¬ 
buttal of the alienee's case. 

We, therefore, set aside the order of the 
D^trict Judge and remand the case for 
a fresh disposal in the light of the ob- 
soiVQtions made by us above. Costs will 
abide and follow the result. 

V. N. V. Case remanded. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Cia il Appeal No. 369 of 1923. 

August 6, 1924. 

Present: —Mr. Baker, J. C. 

DACHIKAM— Plaintiff— AppELUiNT 

vei'sifs 

BHOLU and another—Defendants — 

Kesfondents. 

C'irll Prucedure C'ode (Act V' of J(j(f8), tss. 11, 47 
- MurtfjafjC suit- Prclimiuary decree— Alienation 
bcfi.re pnnl decree — Suit for title by alienee, 
u hetfier bar red - Kes judicata. 

Section 47 of the Civil Procedure Code applies 
only to questions regarding the satisfaction of 
the drciee and not to questions arising in the 
proceedings for the making of a preliminary 
mortgage decree Jinal, as a suit on a mortgage 
remains pending till the final decree, [p. 453, col. 2^.] 

An alienee deriving his title under a surrender 
■pendente lite, between the preliminary decree and 
the final decree, is bound by the terms of the 
preliminary decree and cannot he allowed to 
re-oi)en the questions already decided in the 
suit, nor can he sue for the establishment of his 
title. 

AplJcal against the decree, dated the 
16th July 1923, of the District Judge, 
Nimar, in Civil Appeal No. 56 of 1923. 

Dr. II. S. Gou7\ for the Appellant. 

Messrs. M. Gupta and W, R. Pitraniky 
for the Respondents. 

JUDGMENT.— Tlie facts of this 
case are unusually complicated. 

One Rewaji, a co-sharer in tlie village, 
owned a sejiarate sir land, Avhich he 
mortgaged to Bansidhar, Avho took 
possession under a clause in the mort¬ 
gage on default of payment. In 1905 
Rewaji sold his share in the village to 
one C’liensingli, and he, therefore, under 
section 45 of tlie Tenancy Act of 1898 
became an occupancy tenant in respect 
of the land in dispute. In 1909 Ban¬ 
sidhar assigned liis rights under the 
mortgage to the present respondent 
No. 1 Bholu, who thus became the 
mortgagee Avith iiossession of one 
KeAvaji's occupancy rights in the land. 

hi 1920 ReAA'aji brought a redemption 
iSuit No. 130 of 1920 against the heir 
Bansidhar (Avho Avas a nominal defend¬ 
ant) and Bholu, and on 2Jst October 
1020, a preliminary <leoro(' was passed 
for redemption oJi payment of Its. 535. 
On 5th March 1921 ReAvaji surrendered 
the land to the present plaintiff, Lachi* 
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ram, who v/q.s lambardar of the village 
and also Rewaji’s agent at the time. 

On 29th April 1921 Lachiram as 
agent of Rewaji deposited the decretal 
amount in Court and applied for a 
decree absolute. On 14th June 1921 
Rewaji cancelled Lachiram’s power-of- 
attorney. On 4th July, 1921, defendant 
Bholu objected that as Rewaji had 
surrendered the land he liad no right 
to get the decree made absolute. On 
Util July 1921 ilcfendaiil Hliolu api>lit‘d 
that on loth Jiuu* J921 the (msc had been 
coinproniised 1x9 ween Inni.sfl f and 
Rewaji who wish to receive Us. 250-0-0 
more while the defendant was to re¬ 
main in possession of the land. 

Xo enquiry was made about the alleged 
compromise and on It^th July 1921 a 
decree absolute for redemption was 
passed. There was an appeal to tlie 
District Judge, who lield tliat O. XXI, 
r. 2. did not apply and that the lower 
Court was right in not making an en¬ 
quiry. On second appeal tins Court re¬ 
manded the case for enquiiy ])oth into 
the alleged adjustment and also into 
the surrender as Lachiram harl applied 
on 11th July 1921 for liis name to be 
substituted as plaintiff on tlie strength 
of t he sum nder. The First Court hold 
that the surrender wju; inoperative, 
and that the adjiistment was proved. 
He accordingly declined to join 
T.achirain as plainlitT and Bholu 
was given ])o.sscssion under tlie terms 
of the compromise. 'Plus was ou IGth 

October 1922. 

We are not concerned in the i>resent 
appeal with the proceedings in execution 
wliich form the subject of another 
appeal, but the po.ssession given to 
Lachiram as agent of Rewaji was 
taken fi’om him and posses.sion given 
to Bholu. Before this was done the 
plaintilT Lachiram while s*ill in pos¬ 
session })rouglit the present suit, for a 
<leclaration that he was entitled to 
possession and for possession if lie 
was disposses.sed. The First Court fouiul 
that the surrender was valid and |>assed 
a decree for jios.ses.^ion as jilaintiff had 
by that time been disj^ossessed. 

Bholu, the mortgagee, appealed on 
various grouncls. It was urged inter alia 



that the plaintilf was not the landlord 
of this field, but Chensingli, to whom 
Rewaji had sold his share. 

Tiie District Judge held tliat Chen.^^ingli 
could not bo considered tlie landlord, 
but if tlie contrary view was held it 
made no difference, as the plaintilf got 
])y the surrender only tlie rights of 
Rewaji in the decree which he liad 
obtained and so he can only stept int(,) 
the shoes of Rewaji and claim to 
rcflcera The moi-tgnge, the suhscipiem 
a<ljnslmeni beiwcon Rewaji and Jbiolu 
having no cfTect. as Rewaji liad parted 
with his riglits. Tlie District Judge, 
iiowevv'^r, dismissG^l idfiintill's suit on 
the grouiifl that the decision regarding 
the validitj’ of the surrender Avas a 
decision under section 47, Civil Proce¬ 
dure C-ode, an‘1 not having been ap¬ 
pealed against became final, and no se¬ 
parate suit Avill lie. 

PlaintilT appeals against this decree 
and it is argued ou Ids behalf that 
the District Jmlge is in error in sup¬ 
posing that the suit is barred by 
section 17, Civil Procedure Code. 

That section apidics only to questions 
regarding the satisfaction of the decree, 
and a suit on a mortgage remains 
]'*^nding till the final decree. Reliance 
is pla'*ed on Vin'njnkrdo Krisk nn rao 
V. naijiui'itJi Sali(jnini (1). 

The resj^oudent s Counsel also admits 
th it the .sedion 17 d')c-> nol a|*j)ly,(he 
liIiuiitilT's ajiplicalion to he suhstilutcd 
as ])IaintilT on the. strengtix of the sur- 
rendci'having bc^ni made liefore the i»as- 
sing of the final decree. 


It is further coiileiuled on belialf of tlie 
appellant that under (). XXII, r. 10, 
Civil Proceduie Ct>de, the C\)urt had 
discj'efion to grant oi- riJuse (lie 
plication for su))-^titution oftlii' plaiiilifT's 
name, and s > no (|uesTiou of res judieatn 
can arise. In mv ojjinion t!ie case is 
covered hy an e.stablishcfl jijincijile of 
law. ddie po.silion of the iilaintift* is 
that of an alienee p^n lcntc Ute the 
5iu‘ren;]er having taken idace between the 
prelimiiiai'y decree and t!ie final flecree. 
11^ is, thend’ore, )))un<l by the terms of 
the decree an 1 cannot he allowed to 


(d lad. Cas. 931; 15 N. L. K. 3G. 
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re-open tlie questions already decided in 
the suit, nor can he sue for the establish¬ 
ment of his title. Such a suit 

Avould rt's auraiust :iie juir- 

(diaser wlio tlie rtq>resentative 

in intere.-'t <'f vendor woul*'! be 

likewise iilfeeted \ty the decision, 

altluaii^h lie ma>' have been no party 
it- I am 'lu.itino' from parauraph *843, 

Dj- (nMii f’onirnentarv 

rransit-i' wf Pi'(iperf\' _\ct. 

■If It Ki.lil iwii. 'The case-- which 
this ] nop, tsit ion will ),e found 
llu.ne and il is nf)l iieeessar\' 
repi-at I hem. 'The learned 


paa'e 

ofi rhi' 

\"olnjno 1. 

lav down 
% 

<'ol lee, (.‘d 
tVa* nie (o 


further 

elVeet, 
to Ijohl 


( ounsel li.r respondent has 

rtdietl on Juii ( 'Ikj rtf tt ndiif v. 

'uUli Miififial (i>) to I.(ie same 
velu'i'eiii it was remaike<l tltal 
'.therwiso '.vould mean that theassi;^nee 
wquhl 1)0 al)!e t,o i-aise in a separate 
suit file very facts decided against his 
assii^iior, ami by further assignments 
pfuflente life this process rnia'ht ht' carried 
on cd niiintt tnn. 

riie view in this case is ai)i>arentiy 
hainded on the remarks of (Jraut, M. R., 
in Bislittp lif \V i ncln ate r v. Pn I ne ('3i 
tliat ■otherwise, suits would l)e indeter¬ 
minable: or wliic'li wi.»uld be the some 
in elfeet, it wituld be in the pleasure' 
of one ])arty, at what pei-i(.)d the suit 
should l)e determined.'* It is thus a|>- 
parent that the plainlitY is bound by 
the result of the litigation in whicli 
Rewaji was jilaiiitilT and he has the 
same rie:hts which Rewaji harl. Snp- 
jHising Rewaji nm to have executeti 
1 he surrender he could not claim pos- 
sessi<m and muther can plaintiff. 

d'he liual rle(*ree in the juortgage 
Suit No. 130 of 1022 in which Rewaji 
sued for redemption is datcfl IGth (October 
1022 and is to tin* etVect that in pur¬ 
suance of the terms of the adjustment 
between the ]iarties plaintiff Rewaji is 
deVtarred from ledecming the mortgaged 
ytroperty which should remain in po.s.scs- 
sion of Bholu. 

The i>resent jjlaijitiff is bound by this 
decree and it has been already shown 
that he cannot re-open the question or 

(2) 20 Ind. Cas. 110; 20 C’. L. J. 107 

IT- I'‘“. 108: 8 R. U. 

l.d: 32 K. R. 


bring separate suit to establish his 
title. The fact that plaintiff is ^am6ar- 
dcr does not put him in a position, 
different to that of an ordinary trans¬ 
feree. 

I’iie appeal is dismissed with costs. 

(b R. D. Appeal dismli^sed. 


MADRAS HIGH COURT. 

FULL BENCH. 

(hvir Ruvisrox Petitions Nos. 21 a.nd 

147 TO 1-J9 OP 1923. 

April 7, 1924. 

Present . — Mr. Victor Murray ConttK 
Trotter, Chief Justice, Mr. Justice 
Ramesam and Mr. Justice 

AVallace. 

Syed OOMER SAHIB— I'l.vi.ntifk— 

I^ETITIONEI* 


( C I SKS 


(R)i^Al h AND OTHERS—DEPENDANTS- 

Respondents. 

Maa'raai'itf, 'I\ 7iiints' Protectinn Act IJI of 
a. it ■ Ftnani {njainst whom tlccr^e hanhi'cn jxissed 
hut not e.verutiuf irhath^^r caOV/f/f to apply for 
fulc. 


.\ u nani asainst waom a rR'croe has bof'ii passr'd 
1»IU not ox<*cuted i.s a “tenant affainst whom a suit 
in cjtfclment haft been ir.stitntcd” within the 
meaning of section Oof the Madras City Tenants’ 
Protection Act and lie is, tliereforc, entitled to 
ai)ply for sale, under the section, [p. -150, col. 2.] 
Kanniappn Chettiar v. Ramnchnndraiyar. TO 
Ind. C’as. 02; 1(1 M. 1.. J. 107: 10 L. U'. .IST; dOlM) 
.M. W. N. .‘ISC, followed. 

Latira Pi v. Mottai .immal, 72 Ind. (\is. Ml; 
Hi M. 8.36; M M. L. J. 1^71: 17 1.. W. 341; '1023) M. 

X. 23.3; 32 M. L. T. 200; a023» A. I. R. ,M.)'320, 
oveniiled. 


Petitions, under section 115 of Act V 
of 1908, praying the High (’ourt to 
revise the orders of the Court of Small 
Causes, Madras, in i\I. P. No. 170 of 1922 
in Ejectment Suits Nos. 125 to 128 of 
1921, respectivelv. 

L pen hearing the arguments of Mr. 
A . T^. Sesha Ayyangor, for tlie Petitioner 
in all the cases, and of Mr. T. L. Venkata- 
rama Ayyar, for the Respondent in C. 
R- P. No. 21 of 1923. and the other re¬ 
spondents not appearing in person or by 
J^leader on the 18th of March 1924, 



INDIAN CASES. 


Vol. 62J 

OOMEU SAHID y. GOPAUt. 

the Court (Jackson, J.,) 




following 


made the 


ORDER OP REFERENCE TO A 

FULL BENCH. 

i. Ejectment Suit No. 125 

of 1921, Court of Small Cause.s, Madras 
applied under section 9 of the Madras 
City leiiants’ Protection Act III of 
for an order directing plaintiff to sedl 
the land in the suit. The lower Court 
ordered accordingly and plaintiff seeks 
to revise its order. 

The point for determination is whether 
at the date when the Act came into 
force defendant could })e described in 
the words of section 9, as “a tenant 
against whom a suit in ejectment has 
been instituted.” He was undoubtedly 
a tenant and plaintiff had instituted an 
ejectment suit against him in 1921 In 
November 1921 an order wa.s made by 
consent by which the defendant was 
to vacate by January 1922. lint the order 
remained unexecuted when the Act 
came into force. Plaintiff contends tJiat 
this order terminated t!ie suit so far as 
section 9 is concerned, and flefcndant 
maintains that it did not. I think that 
the plain reading of the section clearly 
supports the defendant. He is a tenant 
against whom a suit has been instituted, 
and whether that suit has been decreed 
or not, it can still described as in¬ 
stituted. The secoiifl portion of 
sentence in section 9 may make this still 
clearer: “against whom'a suit has been 
instituted or proceeding under section 
11, Presidency Small Cause Courts Act 
1882 taken.” If a landlord lias applied 
under section 41, and the Court has 
])roceeded to grant an order to a bailiff, 
the tenant is nonetheless one against 
whom the landlord has taken proceedings 
uiidei section 41. He is not one against 
Avhom the landlord has not taken pro¬ 
ceedings, because there happens to be 
a bailift”s order, nor is tlie tenant one 
against whom a suit has not been institut¬ 
ed because there happens to be a flecree 
A decree as defined in section 2 (2), (’ivil 
Procedure Code, conclusively deter¬ 
mines the rights of the parlies witii 
regard to all matters in controversy in 
the suit, Put such conclusive deter- 


mination is not opposed to the ordinary 
sense of the word “institute.” “Institute” 
means (Oxford Concise Diclionarv) 
establish, found, set on foot; the (U'iginal 
Latin meaning being “set up.” a-ul of 
course an institution is essentiall'.' some¬ 
thing that has been establislieJ. No 
doubt ill the Civil Procedure Coile fO. 
IV, r. Ij “institute” is treated as synon>'- 
mous ith commence ' but it has never 
to my knowledge been used as eiitirelv 
excludingthe idea of completion. One 
cannot sa\ that ‘ instituted ’ essentially 
means begun but not eornpIet(^d.' 
Hection 9 really provides that aiiv tenant 
whose ejeotment was contemplated, but 

M’ho was not ejected at the time wlieu 
the Act came into force, ran enjoy its 
benefit. Apart from the language, there 
would be no sense in discriminating 
between suits in which decrees had and 
suits iri^ which dt'crees had not betui 
pa.s.sed. The important point waswhctlier 
the tenant hatl or liad not been ejected. 

The i)etitioner seeks to foitifv tliis 
finding by arguments based on the other 
portions of section 9, but I am not sure 
that they have much weiglit. There is 
^ P^^'dsion tJiat the tenant may ajiply to 
the Court 15 dixys altci* the soi vice on 
him of summons, aiui tliis, it is ai\ 4 ?iu.Nl 
must refer to suits pending at the lime 
of the Act coming into force. Hut if the 
section had no retiosj)eelive effect at 
all, and only referred to suits filed 
after the Act, there ^vould necessaril^' 
be summons, and tliis passage may will 
be contin(?d to such snmmonst'S. 

So too in regard to snb clause (J) “anv 
decrec that may have Iieeii passed but 
which has not been execnied, shall be 
vacated.” This again could apply to 
suits filed after the passing of tlje Act 
A t(‘nant who is defendant in such a 
*suit. may have applied under sub-clause 

(1) have made default and had hi.s 
application dismissed under sub-clause 

(2) , may then have had the suit decreed 
against him, may have had his default 
excused, may have paid tlie ju-ice under 
sub-clau.se (3) and tlie decree which was 
passed but held in abeyance shall then 
be vacated. Therefore, I do not tiiink 
that the mention of “decree” in sub¬ 
clause f3) necessarily impUe.s that suit 
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decreed, "but not executed are referred 
to in sub-clause (Ij; but since I find on 
other grounds that sucli suits are 
undoubtedly within the terms of sub¬ 
clause (1) ]irobably the decrees in such 
suits are those which wore mainly in 
view when sub-clause {V,) was drafted. 

^ A<*eni(liim|y 1 should liiid iiodinieulty 

in supporting t be jndgmeiil now sougiit 
to be revised only mv attention has 
been called to tlie ruling in Lofi/u Hi 

(|: ■ I'iic geiicral 

Iranu'ot the Act iiududing section li> 
ni<dces it eleaj’ Iluit sceli'iu h A\*as not 
intende<I t<. enabh- (emints to ap)dy for 
sale of the land h^ them under this 
section after the ejectment suit, to which 
they were parties, had lieen decreed." 

Section 10 lays down that in cases of 
compensation for tenants' buildings and 
tiees (sections 4, 5) and in cases of fixing 
a reasonable rent (sections 0. 8) if at the 
time of the Act coming inl(t force, suits 
111 legarfl to such matters are peiidim*" 
or, an' decreed Imt are awaiting execu¬ 
tion tlic Act may nevertheless lic'^applied. 

There is no mention ofseelioni). and 
thercfoie. it has lieen hehl that the Act 
vas intemled to apply retrospectively 
onlv to such cases as arc descril>ed iii 
.-cctc'U |0. lint if section H'-were inten-d- 
tn b(' a general 'dause. covering 
every case, tlie cases contemplated in 
section 1) even as interpreted in this 
luling would certainly be mentioned 

alternative in section 
iU •which are jicnding." The section 
would run “Sections 4. 5, (i, 8and9 shall 

ai->pl> tc> suits.which are j)en<ling, and 

in wlucjidecrees have not been passed, 
and sections 4, 5, G and 8 to suits which 
aie pending and in which decrees have 
been passed but not executed." The 
more piobable explanation seems to 
that section 9 is a code in itself; and is 
not any way affected bv section 10. I 
should have hesitated to put forward 

face of the clear ruling in 
Bi V iMottni Aviviaf (1) but I see 
that this has lieen held bv Schwabe 


VtA'd- ^'^s. Ill: ir, M. 8:10; U AI I. 

1< Ij. \\ . otl; »192;>) M. \V X *^33- M i 
A. I. li fM.) 3i0. " ^ 


J. 271; 
T. 2yU; 


C. J., in a case hitherto Kanniappa 
Chettiar v. Ramachandraiyar (2). 

In these circumstances, I refer the 
case to the Hon'ble the Chief Justice 
for reference to a Full Bench. 

The point for reference is whether a 
tenant against whom a decree has been 
passi'd bill md (>xer*uted i.s a tenant en- 
tith'd loajiply fiu* sale under section 9, 
JMadlas (hiV'renants' Protc'clion Act IH 

of 1922. 


^Ir. K. I’. Stshn -for the 
l\‘titi(jner in all the cases, 

^Ir. T. L. \^e7ikataram(i ^l-i/.'/cr, for the 
Kespondent in C. R. P. No. 21 of 1923. 

OPINION. 

Coutts Trotter, C. J. —In this case 
fCTvil Revision Petition No. 21 of 1923) 
the defendant in Ejectment Suit No. 125 
of 1921 in_ the Small Cause Court applied 
under section 9 of the ^ladras Act III 
of 1922 for an order directing the plaint¬ 
iff’ to sell the land in the suit. The 
sole (piestion is whether at the time the 
Act came into force the defendant can he 
<lescrihed as “a tenant against whom a 
suit in ejectment has lieeii instituted." It 
is not contended t hat those words can beai* 
the extreme meaning that any tenant 
against whom a suit in ejectment had 
ever been instituted—a suit which might 
have l.>ecn brought to a completion by 
execution and ejectment—is within these 
words of section 9; but it is contended 
that it applies to a case where the suit 
in ejectment has resulted in judgment but 
hasnotbeen executed or completed by the 
process of ejectment. It seems to me that 
that contention is right and* that the 
tenant intended bv the section is a 
person who is threatened with ejectment 
as the result of legal proceedings institut¬ 
ed against him but has not in pursuance 
of those proceedings been actually eject¬ 
ed. It seems to me immaterial whether 
or not the proceedings resulted in a 
decree which might lead, hut has not 
led to an actual ejectment of the tenant. 
This is in accordance with the view ex¬ 
pressed by the late Chief Justice and my 
brother Wallace in Kanniappa Chettiar 
V. Ramachondraiyai' l'2), and I agree with 

(2)7!) Ind. Cas. 92; 46 M. L. J. 107; 19 L. W. 587; 
0924) M. \V. X. 386. 
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them in thinking that the ease in Latifa 
Bi V. Mottai Avimal (1), was wrongly 
decided. The answer to the reference, 
therefore, be in the afiirmative. 
Ra.mesam, J. —I agree. 

Wallace, J. —1 agree. 

Reference answered in the affirmative, 

V. N. V. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Oivin Appeal No. 325-B op 1922. 

July 17, 1921. 

Present:—'M y. Kinkhede, A. J. C. 
GHUNAJI AND another—Defendants 

—Appellants 


versus 

TULSI .\ND ANOTHER—PLAINTIFFS — 

Respondents. 

HiJidu haw—Bombaij School- Inheritance — 
Daughter's daughter. 

A daughter’.s daughter cannot rank as a sagotra 
snpinda under the Bombay School of Hindu Law 
but .she can inherit as a hhitniu yntrn .'iapinda 
under that school after all the sngotra .'iopinthu's are 
over. [p. 101, col. l.j 

Ca.se-law reviewed. 

Appeal against tlie decree of the Dis¬ 
trict Judge, Amraoti, in (Mvil Apt)eal 
No. 232 of 1921 decided on the 29th April 
1922. 

Messrs. D. lU. Kathale andjU. D. 7va/e, 
for the Appellants. 

Mr. G. R. Fradhan, for the Respond¬ 
ents. 

JUDGMENT. —The following gene¬ 
alogical tree will give the exact relatit)n- 
ship of respondent No. 1 to the last male 
holder, Jairam. 


Natwaji 

! 

Gahani = Jairam = Bakai 

1 

Zibi 

TuLi (plaintiff No. 1.) 

Jairam’s father was Natwaji Kadoo of 
Ner Pinglai. He owned fields Survey No. 
238/1 and Survey No. 13 of Monza Burhan- 
pur. Jairam died about the year 1902 
leaving no male issue. His two widows, 
Musammat Gahani and Bakai succeeded to 
Ins estate on his death. Zibi was his 
daughter by his senior wife, Gahani, 


She predeceased her mother ami step¬ 
mother Bakai. Bakai died al)out 1917 
and Gahani in July 19!!). Zihi left a 
datighter, Tulsi, ])laiutiiy No. i in tJiis 
case. ^Tulsi transferred a siiarc in Siu- 
vey No. 238 1 and Survey No 13 to 
plaintilY No. 2 on 24th February 1920 
and they both liave i>roug]it this suit 
for j-ecovery of possession of the snifl 
survey numbers and mesne in'olits 
against the d(.*fendanls, wliu elaiiu 
to bo alienees from Jairam’s undtn’ 

a sale-deed dated 3j-d .May 1900 tFx- 
hibit P-27). According to the plaintitfs 
the widows liad no legal necessity to sell 
tlie i)roperty. 

Survey No. 238 1 is in the po-ses- 
siou of defendant No. 1 Ghunaji and 
Survey No. 13 is in the jiossession of 
defendant No. 2, Manaji, the l)rother 
of the original purchasei', Suryablian. 
One Sadaslieo Sitaram, a co-occui)ant 
of Survey No. 238 1 ])rougIit Suit 
No. 579 of 190(i for pre-emption and 
oi^tained a decree in the Court of 
!Munsir, Morsi, for possession of the field 
against the pni-chascr am] siihsequently 
sold the same to defendant No. 1 Ghunaji. 
4’lie ])resent suit was instituted on 
Ihth July 1920 against Ohiinaji and 
!Manaji. I\ianajidied during tlie j)endency 
of the second ap]>eal and in his j)iace 
the name of liis minor son, Daulat, has 
been substituted as his legal i’ei)resenta- 
tive. The defendants raised sevei'al 
pleas hut I am not concerned witli all 
of tliem, in view of tlie lindings of 
fact arrived at by the Ck)urts Ijelow. 
The relationship of jilaintiii No. 1 was 
held proved and the sale was held 
to he witliout legal necessily. Jt was 
also held that plaintilf No. 1 as the 
daugliter of a piedeceased daughter was 
entitled to inherit the proj^erty of her 
maternal grand-father, Jairam under tlie 
Bombay School of Law. The <leremlants' 
j)lea that one dhikaram was a s(t{)inda. 
jelation of Natwaji and, Iheiofore, a pre¬ 
ferential lieir to Jairam’s estate was over¬ 
ruled. Asa result of tlie.se findings tiie 
plaintifY’s claim for po.sse.ssion lias been 
decreed liy the ('ourts belcnv. 'J’he decree 
for mesne prolits passed by the Fiist 
Court has, on appeal by tlie defendants 
to the District Judge, Amraoti, been 
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upset but the rest of the fiiKlinj.s of 
facts ^vere uplielrl in that appecil. 'The 
ju.iuitilT .s i ia:ht to .succeed lo her niafenial 
grandfather's e.state was thus niain- 
tained by both the Courts. Tiie pl.dntitfs 
no.. Iiaving anpcided again.st tlie dis¬ 
missal of their claim for mesne iirolits it 

lias now become final. 

Tiis only point wliicli need be con- 
sideied in this second apjieal bv the 
detemlints is, whether on the de-atli of 
a Hindu widow her nredeeeased 
daughter s daughter is entitle'd to succeed 

of 1‘eir to the estate 

of tlie last male liolder. The Courts 

ni 1 in 1 ”” ‘ r ‘'li'tliority of certain 
iiilin^s held in the afTirmative and I 

appellants to dilTer 
from that view. In view of the nema- 

u^e finding of the Courts below upon 
the plea that Tukaram was the prefer¬ 
ential heir to Jairam's estate, I think 
mj tasi ha 1 been rendered vcrv li"ht' 
beeau.se I need not consider the rjussrion 
ot preference between a daugliter’s 
daughter and a sanolra sapinda/ It is 
siiuicient for the decision of the case if 
the daughters daughter is entitled under 
law to succeed even as a hnndhu in the 
ab.sence of anv other preferential heirs 
and I need not decide wliere lier exa^t 
position comes in the list of heirs. 

Mr Mayne did not mention her as a 

Pa2:e8r>2 ofhi.s 
8th Edition of Hindu Laiv and Usa-o Init 

hi.s treatise at page 828 contains the fol¬ 
lowing observations :— 

“Nor .-no ^ 

i.Ui-.-cc-vI e::o-p: in I.:oai ov, , .. f),,. 

I'ec-iit decisions in ivladnis 'whear-r li -r 
mother has taken or not, l^ecause she 

Ii"” benefits on her maternal 
grandfather, and is estranged from his 
lineage. 

first instance cited oara- 
graph46 of Miilla’s Hindu Law, 3rd Edi¬ 
tion m support of plaintiff No. I's ri'-ht 
to toe inheritance. I have looked 'lip 
tha paragraph in the revised 3id Edition 
of the learned author’s Hindu Law The 
relevant passage is to be found at pa4 
/3 of the new Edition. The citmion 
given m support of the dauglUeCs 
daughter s claim to succeed to her "rand- 
father on the maternal side, is the decision 


m Gavgaram v. Ballia (1). Trevelvan’s 
Hindu Law, Second Edition, also cited 
the very same case at page 396 in support 
oi Jiei claim. That author is, hoAvever, 
vei\ cautious in his observations because 
he prefaces the citation bv saving that 
t.ie position of other females horn in 
tlie family is by no means clear.” I 
could hnd no other reported case. The 
authority in support of the claim of a 
predeceased daughter’s daughter to 
succeed to her maternal grand-father’s 
estate is so scanty even in Bombay 
that it IS dithcult to say that her positon 
is quite clear under that School. A care- 
fjil study of that case makes it clear 
that It is no authority for the view that 
a predeceased daughter’s daughter can 
succeed to her grand-father. On the 
contrary there are oliservations in it to 

the contrary elTect that if tbe inheritance 

does not vest m her mother, slie gets 
nothing. This will show that the very 
foundation of the decision is wantin"" 

Buhler’s Hindu 'taw, 
i’curth Edition, page 447, the following 
passage occurs:— 

T 9' man of the Brahmin caste 

aied. I he surviving relatives are a 

Uaugliter of a daughter, a cousin wlio has 
separated, and some second cousins. Thev 
have all applied for certificates of heir¬ 
ship to enalile lliem to succeed to the 
7vavi proppi-ty of the deceased. The ques¬ 
tion is: whicdi of them should he recognis¬ 
ed as heirs ? ^ 

Jf the deceased has left no wife or 


ro 


cousin v. l-io I- vc separated will 

H t ciijp hi.s liLir. 7 lie .sci'c-iid cousin.^ 

and the granddaughter arc not the 
heirs. 

One must not, however, forget that 
the question there was one of competi¬ 
tion between a daughter's daughter and 
a male sagotra sciinnda. She couhl 
certainly not have a prefeience over a 
male sagotra sapinda whether she is re¬ 
garded as a gotraj sapinda or hJiinna 
gotra sapinda. 

A general impression prevails that a 
aaugliters daughter is recognized as an 
heir under the Bombay School of Hindu 
Eaw and I find it reiterated by Ismay, J. C., 

(! ' P. J. 1«76. p. .“,1. 
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in Rungu Bai y.Ganpatrao (2). If one were 
to examine the principle underlying the 
case reported as LaUubhai Bapuhhai v. 
Mankuvarhai (3) and scrutinise the reluc¬ 
tance of Courts to extend that principle 
to other cases it Avoxdd be seen that it 
has been A^ery sparingly extended. I 
have not been able to find any authority 
where in the principle recognized in the 
said case has been expressly extended 
to the case of a predeceased daughter’s 
daughter. It is held by Stanyon. A. J C., 
in Ramji v. Xnrsha (4) that the princiijle 
has been extended to two cases onh\ 
namely, those of a sister and of the 
widow of \\ gotvoj mpinda. lie actually 
declined to extend it to the case of a 
daughter of the predeceased uncle of 
the propositus. This view has been 
confirmed by him also in Sadasheo 
Kahoji V. Oai Krishna Vinayak (5) 
where he observed that the daugliters 
of a gotraj sapinda can under 
School of Hindu Law be included as the 
reversionary heirs of their father's cousin 
german. This means that they cannot 
succeed collaterally. It has been simi¬ 
larly pointed out by Macnair, A. J. C., in 
Saroo V. Bani (6) that the principle 
cannot be extended to tlie case of a 
daughter of the predeceased sister of tlie 
propositus. 

In Vevilaiw Parjaram (7) it was held 
that a predeceased son's daughter was 
not a gotraj sapinda. I do not think 
any distinction can be made between tlie 
po-sition of a sister’s daughter and a 
daughter’s daughterand son’s daughter in 
matters of inheritance as a gotraj sapinda 
of the last male owner. If any of them 
is a gotraj sapinda every one of them 
is equally so. There is no special 
reason, why a daughter's daughter alone 
should be considered a gotraj sapinda 
and the otiier two not. It must, however, 
be mentioned that in all the cases above 
cited there was a question of preference 
between the female on the one hand and 
a male gotraj sapinda on the other, and 

(2) H C. P. L. R. 183 at p. 186. 

(3) 2 B. 388; 1 Ind. Dec. (.n'. s.) CS2 (F. B.). 

(4) 11 lud. Cns. 9U7; 7 N. L. U. 116. 

(5) 43 Ind. Cas. 475; 11 N. L. R 6 at p. 8. 

(fi) 62 Ind. Oas. 237; 4 N. L. J. 7. 

(7) 20 B. 173; 10 Ind. Deo. (n. h.) 674. 




the male sagotra sapinda was held 
entitled to preference over tlie female. 
These cases are, therefore, distinguisli- 
alde from the present ease on' tliis 
ground. But in view of the more recent 
decisions of the Bombay High Court 
which admit brother's d'auiililer, Bal- 
krishno Bhimoji, v. Raiiikriahna ('laiujii- 
dkur (8), sister's daughter, Dattatraya 
Bhimrao v, Gangabai Ganeshbhat tSJ; 
uncle’s daughter, Girimallappa Chan- 
nappa v. Kenehava (10) as bandhus I 
do not think the earlier decisions wliieJi 
disentitled each of them to come in as 

a sagotra sapinda need trouble us any 
longer. 

West and Bnhler's Hindu Law eon- 
tains the following note: — 

“Balambatta admits the rights of in¬ 
heritance of sisters, sisters' daughters 
and daughter's daughters. But he does 
not consider them to l)e included by the 
term gotraj sapinda. but by the words 
hhratarah', •brothers' and \lauhitra' 
'Daughter's son’, and 'tatputrah' his or 

Jier son in Yajnavalkya’s text," (-Ith 
Edition, page I2i). > t tu 

The following observations at pages 
557 and 558 in Dattatraya Bhimrao v. 
(dangabai Ganeshbhat (9; are very usefull 
and instructive in this connect’ion. “As 
regards the Balinbatti, no doubt if the 
interpretation put l)y Balambatta upon 
the word ^'bhraturah" in the well-known 
text of Yajnavalkya were accepted the 
sister's daughter would come in not onlv 
before all bandluis but even before ail 
the gotraja sapinda. A translation of 
trie relevant passage has l)een given at 
page 30a and tne list of lieir.s according 
to the scheme adopted in the Balambatti 
is stated at page 308 of the rci)ort in 
Bkagwan v. Warubhai (11). Thouo-h 
W estropp, C. J., laid stress upon the 
Balambhatti as supi^orting the case for tJie 
sister in Sakharam Sadashiv Adhi Kari 
V. Bitabai (12) Jenkins, 0. J., in Mxdji 

^(S) 59 Ind. Dec. 771; 45 B. 353; 22 Bam. L. R. 

(9) 77 Ind. Cas. 17; 40 B. oil; 24 Bom L R GO- 

(1922) A. I. R. (B.) 321. ‘ ‘ ’ 

(lU) 61 Ind. Cas. 294; 45 B. 768; 23 B- m. L. H. 


213. 


Jl) 32 B. 300; 10 Bom. L. R. 389. 

(12 3 B. 353; 4 lud. Jur. 81; 2 ind Dec /'v e ) 
236. • s.) 
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ciiiL'yAJT r. TrL?T. 

Pursitotum v. Cursandns Xaihn fi;^) aiid 
ChaiKlavaikar, J.. in v. 

hh<ii (111, <lelinitely rej(‘Cto<l it as nfk>i(l- 
a Itasis for the sister's )>osirioii in the 
list of speeilically meiitioiietl lehrs; aa<I 
that view was followed in 1 !•( ri A .-i an ji 
V. \^(i.sudcv Janardhnn ill). 

‘ A])art fo)!!"! these deeisions there i.s 
another dilHculty in following; the seheme 
in th*^ Balamhhalti lo,e:iealIy. It would 
not be easy to ^ielerutine wliat 
yd ace w-ouh 1 I .e i nr-, l a - ‘ci.vi! i 11 ■ • 
to tlie 1 *ai.Iiid.>Ijaiti u> tij',? siin s 
daimhters son. J-’or instanr-e, in 
<lealin,e: with tho position of’ ih.‘ 

daughter's son, as .^tatrd in (lie Mitak- 
shara, ^ the autle-r has iiitei luvu d the 
word (hmhitrn (daiighlei’’s son) as iindud- 
ing d'tithi/ri (daughter's daimliteiU also; 
(see (Jliarpure's Iviition of IJalainhhatt i! 
Vyavaharadhaya, i)age 2i)7 ] and lie has 
given her a higdier jdaee than the sister 
and her issues. It may he said that tin* 
same author Avould loghoalK* assign a 
]ngher])laee to the son's daughter''and 
proliahly to her son. I may slate that 
I have not_ been able to tind in tlie 
Balambhatti any exju'ess referenee to 
the son’s daughter, or to the son's 
daugiiter's son in (.‘onnertion ^ith (he 
relative positions of ditfereut heirs. So 
it is possiljlc to argue that the si.at.,-y; 
daughter oecupies a higher position 
than the son's daughter’s sou aee.u-ding 
to tiio Balamhhatti. The true view 
about thi.s comment<iry on the jiarti- 
cular point under eonsideration ai)- 
pears to me to be that the in(er]>re- 
tation of the wonl bhraUirah disturS^s 
the settled series of lieirs under the 
Mistak.shara and it is <limcult to base 
any inference upon that view unless 
M'e are prepared to accept the scheme 
in Its entirety. Though tliis com¬ 
mentary is useful as aiding the 
interpretation of the Mitakshara the 
views propounded therein cannot be 
accepted without due caution and 
examination. I do not think that 
the position assigned to tlie sister's 


283!“^^ -138; Ifi Bom. L 
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daughter in the Balambhatti can be pro- 
])erly accepted." 

If wp apply the same reasoning 
to the case of a daughter's daughter 
it will be seen tliat her place would 
have to be just after daughter’s son 
ill the list of direct heirs. This 
will show how utterly illogical and 
anomalous the ]>osition created by 
the special interpretation put hy 
Bal.ambhalta on the text of Vajnay- 
vnlK-ya f'U* hei‘ i:-. She cannot be 
legai'ded a.s a 0 ^>haj ,Hapi)id<i in the 
strict sense of the term although she 
is a ifotni ja^ /. c., horn in tlie family, 
of her own parenls. She cannot he 
regarded as the rjtyfraj of her mater¬ 
nal grandfthel)!* because her mother, 
on marriage, is hy a fiction of law, 
"horn again in the family of her 
lin.shand", and thus cea.ses to belong 
to tlie (jotvdj of the family of her 
birth. It is on this principle that 
the married or unmarried daughters 
of (jotraj s(ipind<{.s‘ are not allowed 
to inherit collaterally under the Mitak¬ 
shara Law, particularly tliose females 
who are not expressly named in the 
texts. d hey are hhiiinn (jotraj 
sitjdudds and may lie classed as 
iKtadhifs’ instead of as sagotra or 
galvnj spindd.s^ almo.st in all cases, 
exc' i>t the specially favoured case of a 
sister, and those of the widows of sagotra 
sa pi ndas. 

Bose, A. J. (\, has held in hochau 
V. Bahai (15) following Bhagwan 
V. \\ aruhhai (11) tliat the word 
"'bhratarah" in the text of Yajnavalkva 
does not include "sisters." It, there¬ 
fore, follows that the word ''tatsunavah" 
in the text Tinder consideration also 
does not include "sister’s <laughters” 
and similarly the word "datihitra" 
daughter’s son ought not to and cannot 
include “da nfiitj'i" daughter’s daughter 
as interpreted by Balambhatta in his 
Balambhatti, Vyavaharadliyaya page 
207. (See Gharpure’s tianslation of 
Balambhatti). It wonhl, as pointed, 
out above, dislocate tiie wliole sy.stem 
and hring the lemoter heirs before 
the sagotra so pi adas and saina n ndahas 
are exhausted. 

(15) -1 Iiul. Cas. 786; 5 N. L. R. IGl. 
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I am not here concerned M’itli the 

conflict Avhich prevails under the 

Benaras or the Madras School of Hindu 

Law as regards the claim of a 

daughter’s daughter to succeed 

to her maternal grandfather after 

the death of her grandmother. AVhile 

the latter recognizes her as an heir, 

Ramappa Udayaa v. Ariunugath Udyan 

(IG), on the ground that she is a 

bandhu the former excludes her from 

inheritance on the ground that she 

is not expressly named in the Mitak- 

shara^ Jagan Nath Champa (17) 

On the whole I liold that a 

daughter's daughter cannot rank as a 

sagotra sapinda under the Boml:)ay 

School of Law liut she can (^ome in as 

a bhinna gotra spinda luuler that. 

School after all the sagotra sapinda 

are over. As in this case there is 

no nearer lieir than the ])laintiif No. 1 

and the defendant is a transferee 

from a widow without legal necessity 

I hold that the plaintift's’ claim has been 

correctly decreed. I, therefore, dismiss 

the appeal with costs. 

G. R. D. Appeal dismissed, 

fUt) 17 M. 182; 1 M. L. J. ;U); i\ 1ml Dec. (x. s.) 

JO'i 

'a7) 28 A. 307, A. \V. X (lOOCi 13; 3 A. L. J. 
87' 


MADRAS HIGH COURT. 

Appeal a(;ainst Order No. 321 of 11)23. 

April 4, 11)21. 

Present: —Mr. dusticc Kiishnan and 

) Mr. Justice Odgers. 

UOORVASS. S. SUBARAMA lYYAR— 
Decree-Holdkr—Appp:llant 

SOMALINOA SITRBA lYYAU and 

A.NOTHER— JUI)G.\iE^•T-^)!^IiTORS-- 

RESP^^NDl■^'TS. 

Civil Procedure Code (Act V •>‘f 
O. XXXV'IIT, r, J — Attachm<'iit before, yud^ment- — 
Sccuriti/ bond, execution of—Disinis.'Uit of suit-- 
Decree in appeal—Security innid, if effective. 

There, i.s no freneral rule iu all cases that 
\vlicnevcr a hoiwl is ffivrn a.s security tn a(!ourt 
for any ilccri'c llial may he pai^cH l»y that Ccuirt, 
it Khoul'l he cojislrucd as rncauing that tho 
flccunly is available for the proceedings not only 
in that Court hut also in the Couita of Appeal. 
U>. I(j3, eoJ,2; p. 101, col. 1.] 


(^n an application for attachment before judg- 
menl, tlio judgment-debtor executed a security 
lio.id under O. XXX^*1I1, r. Civil Proceduro 
Cude, agreeing to give certain pro])crties as 
sei'urity and l)ound liiinsclf and his projKuly as 
i\-sp.)iisihle lor the decree amount “in ease the 
ahuv-said suit” was decided in favour of the 
plainliiY. The suit was suhseituenlly dismissed l)y 
tile I'drst Court but was decreed in aj>pcnl. On an 
application to enforce tlu; security liond ; 

H> (d, that til-- bond which really took the jdace. 
of the ali.ichmeut before judgment was intended 
to lake elieet only if the attaching (’ourt pass<*d 
a lU'cree and sin(,*e tie* suit was dismissed, the 
bond eeasial to have any furl her clYeet and lli«* 
decree-holder Wiis not entilleil to any charge on 
the ju'operty on tlie strenglli of tho bond. [x>. 1(>2, 
col. l.j 

Abdur Ra/iaman v. Amir Sharif, )1 Ind. Cas. 
22il; l.'> C. 7S0; 22 C. X. 1)27, Sheihh Suleman v. 
Shirrani PhUcoji, 12 1171; G lud. Dee. (x. s.) o.'U, 
iidlhimiiili \'enlcatasubb(i Ran v. Chaparala 
Ri,<aijiia, 2G Ind. Cas. 7G; (11)11) M. W. X. 711. 
Jinnee Jjirjobuttt:c. v. ja'rtaiih Sinffh, S M. I. A. IGO- 
1.3 l\ C. I Sulh. 1*. C. d. 108; I Sar. 1\ il 
d. 710, 3 \V. U. C. 3G; 11) E. U. 11)0: 1.3 K. K. 171; 
132 k. k. Ill), Moonshec Ameer All l\.han Bahadur 
V. KasoLni A^i. Jvkan, 13 W. K. 103 and JanalcL 
Xitja.soAonii Itjcrw Ramatsaxoml Jycnijar, jG lud. 
Ca3. 2G7; M. \V. X. 2G1; 11 L. W. 0, idied 

on. 

ICrikv.lappa Chetty v. The Official Assiynce of 
Mad.r>is, 32 Ind. Cas. 11)0; 31) M. U03, not fol¬ 

io w,.-d. 

Setna Taaa Ramiali Ayijar v. Gopala Ayuar, 
•10 Ind. Cas. 20; 11 .\1. 1033. .3.3 .M. L. d. 33.3, 'jiaj 

Jiaffhubar Simfk Thakur Jai I ndra Bahadur 
SinyJi, 5.3 Ind. Cas. .3.30; 12 A. 1,38: 22 0. (\212; 
GO. I.. d.G.^2; :> M I. d. 3o2. ISA L. .1.203 
22 Di,m. Jv. k. 321. IG 1. A. 228, 13 L. \V. 82 il\ C, , 
distinguislu-d. 

Apjji.nil against tlic order, dated the 
13th August J 1)23, of the Court of the Suh _ 
orvliiiate Judge, Madura, iji li^xecutiou 
RetitiouXo. 1)2 of 1023, in Original Suit 
X'o. 11) of 1018. 

Air. K. Pa:>hijarii Iyengaj\ £or tlic Ap~ 
l^C'Uant. 

Messrs. T. Xarasimka Iyengar and 
P. R. iSriniva^a lycngai\ for the Rc- 
s])ondeiil. 

JUDGMENT. In tliis case tJie 
n))])ellaut hrouglil a suil agaijt.st the iirst 
r'’.~l>oiideul in lip*. Suh-C,'ourt of Aladui’a 
ajid pending lhal stiit, applied for 
attachment before judgment under O. 
XXXVIJI, r. 5, of the Civil Procedure 
(’ode. 'The liist resjioiuleut agreed to 
fmaiisli security an/l executed the hond, 
tlj<* elTeet of which is the ((iiestion now 
liefore us. His suit was sul^secjuently 
flismi.sscd by the First Court. Tlie ajj- 
pt'llunt, however, succeeded iu getting a 
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decree in the Appellate Court. He iiow 
applics to liave his decree executed 
against the properties mentioned in the 
security-bond. It should he .stated that 
after this application liad been tiled, 

the first respondent was adjudicated an 

insolvent and all his properties have 
become vested in the Olhcial Receiver, 
who has been brought on record as 
the second respondent. The Official Re¬ 
ceiver raised a number of contentions 
against the decree of the appellant being 
executed against the properties in ques- 

sufficient for the disposal 
of this appeal to refer to one of them, 
namely, th at the bond ceased to have 
My effect as soon as the decree of the 
First Court was passed, dismissing the 
appellants suit. The circumstances 
under which the bond was given we 
have already stated, namely, that it was 
under O. XXXVIII, r. 5. What that rule 
states IS that the defendant should furish 
security in such sum as may be specified 
under the order of the Court, to pro- 
<luce and place at the disposal of the 
Court when required the said property 
(namely, the properties that are attached) 
or such portion thereof as may satisfy 
the decree which may be passed by the 
Court in the case. \Ve have to "con¬ 
strue the bond with reference to the 
c'ircuinstances under which it was exe¬ 
cuted as its language is not clear. The 
bond says; “ In pursuance of the order of 
the Court dated 22nd ^larch 1018, in I. A. 
No. 63 of 1913 in the aliove suit, I have 
Jieieb^ given as security all the I'ights 
which I have in the propert^’^ desciibed 
hereunder for the aforesaid suit amount. 
In case the aforesaid suit is decided in 
favour of the plaintiff, the undermention¬ 
ed property, myself and my hell’s hereby 
nind ourselves to be responsil)le for 
the said amount. This security bond is 
executed for Rs. 5.000'*. The bond was 
executed to the Court. We have not 

1 Qi Q records of I. A. No. 68 of 

fyi8 referred to in the bond. But evi- 
^atiy It was some order passed by 

XXXVIII. 

1 hough the bond is worded somewhat 
widely It IS clear that the respondent 
jvas giving security only for the decree 
that might be passed against him by 


the Court to which lie gave the securitv. 
I here can be no doubt that if he had 
not furnished security, and his property 
had been attached before judgment, 
such an attachment would liave ceased 
to have any effect as soon as the Court 
dismissed the plaintiff’s suit. See Abdnr 
Hahama? 2 v. Aviir ShaHf d). It seems, 
therefore, right to hold that the bond 
which really took the place of the attach¬ 
ment before judgment, was meant to 
gne security only for the purpose of 
enabling the First Court to execute its 
decree in case it passed a decree. As 
hat Court did not pass a decree at all 
5ut dismissed the suit, we consider that 
fu? ^^^hordinate Judge was right in 
thinking that the bond ceased to have 
any further effect. This view is in con- 

toimity with the case reported as Sheikh 

fulemon v. Shivram Bhikaji, (2) followed 
in Uaita^mdi Venkatasicbba Rao v. Chap- 
'^iralla Rosayya (3) by a Bench of this 
Court. An earlier case in the Privy Coun¬ 
cil. Ranee Birjobutee v. Pertab Singh (4). 
laised a somewhat similar question with 

given for a 

ii\y Council appeal. That appeal was 
dismjssed by the Priv>' Council for de- 
iault and then was restored. The ques- 

.whether the .security of 
Jts. -1,UU0 given for the appeal would 
continue as security for tlie subsequent 
proceedings in the Privy Council after 
the Privy Council Iiad dismissed the 
oiiginal appeal. Their Lordships thought 
tliat it would not, and directed that a 
fresh security of £600 should be furnish- 
ed by the appellant. Their Lordships 
weie of opinion that when they dismissed 
the appeal in the first instance, the surety 
ceased to be bound, and, therefore, afresh 
security was necessary. 

A similar ca.se was brought to our 
notice in Moonshee Ameer Ali Khan 
Bahadoor v. Kaasim Aii Khan (5). in 
tills Court we have a case in Erikulappa 


9J7 


w ^ C. 760; 22 




T tOS^ ^ P- C. 485: 1 Suth. P. C, 

R 4 qn. '■‘0; 3 W. R, P. c. 36; 19 K. 

(,0/ 1%» W, K. 403, 
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Chettji V, The Official Assignee of Madras 

(6) whei’e the money specified in tlie 
summons issued under O. XXXVITI, r. 5 
■was paid by the defendant into Court; 
their Lordships field that the decree- 
holder had no charge on that money, as 
against the Official Assignee. This view 
seems to be somewhat in conflict 
with the view expressed in Janaki 
Nagasawmi Iyer v. Raytiasawmi lyengai^ 

(7) but we must follow the rulings in 
Erikulappa Chetty v. The Official As¬ 
signee of Madras, (G) in preference to the 
one in Janaki Nagasaivmi Iyer v, Rama- 
sawmi Iyengar (7). 

Ovir attention has also been drawn to 
the case in Seena Vana Ramiah Ayyar 
v.Gopala Ayyar (8). That case is not 
against the view we are taking. Here the 
security was given only for enabling the 
decree to be executed, if any decree was 
passed by the Court. In the case cited, 
money had been deposited, under r. 2 of 
O. XXXVIII to the credit of the action 
and it was held that the plaintiif who 
obtained a decree in the suit had a lien 
on the money. That case is not an 
authority here as the plaintiff here di<l 
not get a decree in the Court to which 
security was given. 

Finally our attention was drawn to the 
decision of the Privy Council in Raj 
RaghubarSingliV. ThakurJai Indra Baha¬ 
dur Singh (9). In that case no doubt there 
are some observations liy their Lordshijis 
on page IGl*, which aiipear to be in 
favour of the appellant. Their Lordships, 
construing the security bond in the case, 
say that the construction that tin; 
security was confined to the Judicial 
Commissioner giving a decree for the 
mesne jirofits in the fii*st instance was 
not jiroper as “ according to it if the 
Court of the Judicial Commissioner had 
reversed the decree of the vSubordinate 
Judge, but wrongly reversed it and been 

rRj 32 lad. Cas. 190; 39 M. 903. 

(7) 56 Ind. Cas. 267; (1920) M. W. N. 261; 11 L. 

W. 6. 

(_8) 19 lad. Cat,. 20, 41 M, 1053; 35 M. L. J. 
35d. 

^ (9) 55 lud. Cas. 550; 42 A. 158; 22 O. 0. 212; G 
O. L. J. 682; 33 M. L. J. 302; 18 A. L. J. 263; 
32 Bom. L. R. 521; 16 1. A. 228; 13 L. W. 82 

(P. C■^. _ 

•rugc of 42 A.- [Kd.j “ 


itself corrected on final appeal, so that 
the widow was really entitlerl to pos¬ 
session and tlie mesne profits, .still the 
Court of the Judicial Coninussioner 
liaving decided against her, the siu’eties 
would liave had to pay to the defend¬ 
ant who liad no title the amount of the 
mesne profits from the date of tlm 
original decision to that of the inter¬ 
mediate Court of Appeal." This shows 
that the bond should not be construed 
too literally butreasonably with reference 
to its language and the surrounding 
circumstances. If the decree is reversed 
by the Appellate Cuurt, the security 
goes with it; the security must, therefore, 
be taken to be for a subsisting decree 
only. The obsei'vations of their Lord- 
shii)s mu.st be read with the language 
and the circumstances of the instrument 
which they were construing. That was 
a case where security had been given for 
mesne profits on behalf of a widowed 
Rani, wJio was asking for possession 
of properties pending the appeal in the 
Judicial Commissionei*'s Court. She was 
directed to give security for mesne 
lu'ofits of the property, and the bond 
in question was the security that was 
given. The bond stated that the 
liypothccated i:)iopeity should serve as 
security and be liable to the extent of 
a lakh of Rupees for carrying out the 
aforesaifl purpose. It was argued before 
their I^oixlships that this security bond 
cease(i to have effect as soon as the 
Judicial Coimni.ssioner dismissed the 
ajjpeal to him. Tliis argument was met 
by their Lordships by pointing out that 
there was really no difficulty on the 
langiiage of the instrument as by it the 
sujvtie.s made themselves liable for 
any order tliat might be passed by the 
Jiulicial Commissioner, not the first 
order rnerely but any order. The order 
for which the security was sought to 
be enforced was an order of the Judicial 
Commissioner himself though passed 
after remand and it fell -wfithin the 
language of the bond. 

We cannot use this case as an author¬ 
ity for holding generally in all cases 
that whenever a bond is given as secinMfv 
loaf’oiu't for any decree that may be 
passed by that Court, it should bo 
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construed as meaning tiiat the security 
■was availaljle for the ]>rocee<.lings not 
only in tlie Court, but also in tlie C’oiirts 
of Appeal. That would really depend 
ni)on the language of the bond as con¬ 
strued with reference to the surrounding 
circumstances. In the present case we 
think the bond was given to take etTect 
only if the attaching Court had i>assed 
a decree and that not having taken 
l>lace the api)ellant is not entitled to any 
charge uj)on the ])roperties on the 
strength of the bond. The aT)peah there¬ 
fore, fails and is dismissed with costs of 
the second respondent. 

V. N*. V. Appeal dianiitiscd. 


MADRAS HIGH COURT. 

Civil Revision Petition Xo. 8(35 

OF 1022- 

March 18, 1024. 

Present : —Mr. Jiisti(!e Jackson. 

GARIJIKI.LA VEXKAYYA ani> 
ANOTHER—Defendants—PET iTn)NEus 

ns 

MOKKARzVLA BAXGARAYYA 
—Plaintiff—Respondent. 

Hindu Law- -Widow—Debts for necessity — 
Juiabiiity of revci’sioners. 

A debt incurred by rt Hindu widow in cii> 
cuinstrinces of necessity i.s bindinsj ou the estate, 
nud assets in the hands of reversioners after tlic 
widow’s death are. therefore, liable for tlie dis¬ 
charge of such a debt. 

RcgcLLcb Jogayya v. yimushakani Venkatarat- 
na»ima, 5 ind. Cas. !171; M. 45)2; 7 M. L. T. llli; 
20 M. L«. J. 412, Dhiraj Singh v. Munga Jinniy 10 A. 
300; A. W.N. (181)7) GO; 0 Ind. Dec. )x. s.) iDG, 
Raw-coomar Milter v. Ichtimoyidasi, (> C’. 30; G (/. 4.. 
K. 429; 5 Ind. Jur, 579; 3 Ind. Dcr*. <.n-. s.i 2t, 
Sakrabkaiv. Magau Lai, 26 13. 206; 3 liuni. L. K. 
738, followed. 

Ramnswami Mudalia^' v. ScUatlamnial, 4 M. 375; 
1 Ind. Dee. (x. s.) 1097, not followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
a decree, dated 6th May 1922, of the 
Court of the Subordinate Judge, 

Cocoanadu, iuS. C. S. Xo. lOU of 1922,’ 


^Ir. C. Rama Rao, for the Petitioners. 

Mr. K. Ramamurthi, for the Respond¬ 
ent. 

JUDGMENT.—Plaintiff sued for 
recovery of Ks. 424-9-6, (Rupees four 
liundred and twenty-four, annas nine 
aiul 2 )ies six) due on a pronote exe¬ 
cuted by a widow for family neces¬ 
sity and obtained a decree against 
lier reversioners Avho petition to liave it 
set aside. The question is whether in 
circumstances of necessity, a widow can 
])iml the estate. It was originally held 
in Madras that she cannot do so. See 
Ramaswami Mudaliar Sellatammal (1) 
but tliat ruling has been departed from 
in Regella Jagayija v. Nimushakavl 
Vcnkcitaratnamma (2). Dhiraj Singh v. 
Miingn Ram (3) follows the earlier Madras 
view. Calcutta has alwavs lieid the other 
way. See Ramcoomar Mittcr v. Ichamoyi 
Dasi (4) and the whole question has been 
exhaustively summed up by Jenkins, C. J., 
in Sakrahhai v. Maganlal (5) where it is 
lield that the assets are liable as against 
the reversioners. 

In the circumstances I see no reason to 
interfere. The petition is dismissed with, 
costs. 


V. N. \ . 


Petition dismissed. 


1) 4 M. 375; 1 Ind. Dec. (s. s.) 1097. 

(2) 5 Ind. Cas. 271; 33 M. 192; 7 M. L. T. 112; 20 
M. L. J. 412. 

;3.) 19 A. 300; A. \V. N. (1897t 69; 0 Ind Dec 
<:.v. s.) 196. '•, 

i ll 6 C. 3G; G C. h. It. 120; .5 Ind. Jur. 579; 3 Ind 
Dec. (n. s.) 21. 

(5) 26 B. 206; 3 Bom. L. R. 739- 
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MADRAS HIGH COURT. 
FULL BENCH. 

Criminal Appeal No. 1015 of 1923. 

April 24, 1924. 

Present: —Mr. Justice Spencer, 

Jlr. Justice Krishnaii and Mr. Justice 

Ramesam. 

THEETHUMAEAI GOUNDER 

AND OTHERS— Prisoners Nos. 1, 4, ti, 7, 
12, 13, 15, 16 AND 18 —Appellants 

versus 

EMPEROR —Respondent. 

Criminal Procedure Codz (Act T of fSOS), as. Joo\ 
oS7—Penal Code {Act XLV of JStSO), ss. IJ/J, d:^r}- 
Chirgi unlir ss. lJ/0, Pen'll Code-Conviction 
iin ip’s. dJli —Legality - Prejudice. 

AA h?n a ha? bapu framed under sec¬ 
tions 32li, 141), Penal Code, a conviction under 

section .*)2() is not necessarily bail l^ut it depends 
on wliether t!i? accused has or has not been 
materially prejudiced bv the form of the chartre. 
[p. 170. col. 1.] 

Obiter dicta.- -Section 140. Penal Code, creates no 
ottence, but is, like section ol, m-'ivly declaratory of 
a principle of the conmon law, and its object is to 
ma.ee it clear that an accusccl who com»s within 
that s?ction cannot put forward as a det?ncc that 

it was not Jiis hand which actually committed 
th? ort'ence. A person could not be tri-'d 
and sentenced under section 11!) alone, as no 
punishment is provided by the section. There¬ 
fore, the omission of section 11!) from a charpje 
does not create an ille%:.\Uty by reason of sec¬ 
tion 233, Criminal Procedure Code, which pro¬ 
vides that for every distinct offence of which 
uiiy person is accused there shall be a separate 
charge, [p. 470, cols. 1 & 2.J 

When a person is charged with being a 
member of an unlawful assembly, one of the 
members of which caused grievous hurt in 
pursuance of the common object, tliere is no 
necessary implication that that particular member 
is not himself, fp. 470, col. 2.] 

Appeal against the order of the Court 
of Hession of the Tinnevelly Division 
in Case No. 55 of the Calendar for 1923. 

This appeal coining on for hearing 
on the 18th and 19th of March. 1924, 
upon perusing the petition of appeal 
and the record of the evidence and 
proceedings before the Court of Session, 
and upon hearing the arguments of 
Me.ssrs. V. L Ethiraj and T. Krish- 
nan Nambisan, for the Appellants, 
and of Mr. J. C. Adani^ Public Prosecu¬ 
tor, on behalf of the Crown, and the case 
having stood over for consideration till 
the 2nd of April, 1921, the Court (Phillips 
and Odgei’s, JJ.) • dismi.ssing the 

appeal so far as accused Nos. 4-, 7^ 12, 13;-' 

30 


15. IG and 18 ai'e concerned, made the 

following 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Phillips, J •—In tliis case the api:)el- 
lants Avho were accused Nos. 1, 1, (>, 7, 
12, 13, 15, IG and 18 were charged under 
sections 118, 32G and 302, Indian Penal 
C(Kie, read with section 140, Indian Penal 
('’ode. Accused Nos. 4, 7, 12, 13. 15. IG 
and 18 avere found guilty of rioting^ 
under section 147 and accused Nos. 1 and 
G were found guilty under sections 148 and' 
32G, Indian Penal Code. 

It appears that there was a dispute 
between the accused party and tlie party 
of in*oseciitiuji sixth witness about some 
land. Prosecution sixth witness lias tiled 
suits with reference to this laud and 
obtained an injunction restraining tlie 
])er5oriS unde r wliom llie accused claim 
from interfeu*ing with liis enjoyment of 
the laud. The proseeaition case is that 
when some of iirosecution Gth witness’s 
men were watching the land, the accused 
came and began harvesting the crop. 
Prosetaition sixth ^\*itIless and others then 
went and remonstrated and apiiarently 
beyond remonstrating did nothing else 
before they were attacked by the accused. 
The first accused broke the arm of prose¬ 
cution seventh witness and tlie sixth ac¬ 
cused injured one Mapillaiswami Naick, 
who aiibsequeiitly died of his injuries. 
These facts are not disputed in api^eal but 
the conviction is questioned on grounds' 
of law. 

So far as the conviction of the seven 
accused under section 147 is concerned, 
it is urged that the Sessions Judge has 
not found, that prosecution sixth witness 
was in possession of tlie land and tliat, 
consequently, there is no finding to 
justify the conviction for rioting, but it 
appears that there hafl been an order 
enjoining the accused not to interfere 
with the possession of prosecution sixth 
witness. When, therefore, they entered 
upon the land and began cutting the 
crop, they were doing an unlawful act 
in contravention of the orders of the 
Civil Court. It is possible that, if the 
prosecution witnesses had then attacked 
them, they would have been entitled to 
defend themselves and that injuries 
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caused by them iiiight be so justified ; 
but the prosecution witnesses merely 
remonstrated with them, which they were 
perfectly entitled to do, and, consequent¬ 
ly, the use (>f force towards these wit¬ 
nesses in iirosecntion of the common 
object of retaining the land ■which was 
in itself aji unlawiul (.)l)ject, undoubted¬ 
ly constituted then into an unlawful 
assembly guilty of rioting. So far as 
these accused art* concerned, their con¬ 
victions are right ami must be confirmed 
and tlie appeal dismissed. 

Accused Xo.s. 1 and G have been convict¬ 
ed under sections 1 l8 and 326, Indian 
I'enal Code, and, wiiile it is not disputed 
that the convictions under section 148 are 
correct, it is iirgued that the convic¬ 
tions under section 32ti cannot stand, be¬ 
cause the charge against them ’was 
under section 32C read with section 149. 
and that, therefoie, the convictions 
under section 32G alone are bad. This 
^ undoubtedly the view of the Calcutta 
High Court which has always treated 
the so-called offence under section 149 
as distinct from the su)>stantive offence 
and 1 may refer to Ahhi Misser- v. Lcichmi 
2s>arain (1), Panchu D<i.s v. Emperor (2)^ 
Emperor v. Madan Mandal (3) and Reaz- 
uddi V. Emperor In all these cases it 
was held that, when the charge had 
been made under section 325 read with 
section 149, there could be no conviction 
under section 325 alone, the two being 
distinct offences which must be char"ed 
separately. As a matter of fact, in each 
of these cases it was found that no riot¬ 
ing took place and, consequently, no 
conviction could jtossibly be had by 
reason of section 149, for that necessarily 
implies a riotj but apart from this, those 
cases are certainly authority for 
Mr. Ethiraj’s contention that the present 
convic*.ion of accused Xos. 1 and 6 under 
section 326 is wrong. There would ap¬ 
pear to be no reported cases of this 
Court, until one rej^orted very recently 

372 ^^ 1 C- 540; 14 Ind. Dec. (.v. s.) 

J. ^427^"^ 5 c**- L. 

Cr.“u 668; 

g 


in In 7‘c Thaikkottathil Kiuihaeen (5) and 
apiiarently the Judges in that case do 
treat the two offences as distinct; but 
although Wallace, J., in his judgment 
says that section 233, Criminal Proce¬ 
dure Code, which prescribes that there 
should be a separate charge for each 
distinct offence, was not followed, yet 
he does not hold that that in itself 
vitiates the conviction, for he treats it as 
a defect which may or may not occasion 
a failure of justice and, no doubt, in 
the case which he was considering, the 
omission of section 149, Avhich was the 
question under consideration then, was 
likely to prejiidice the accused and, on 
that ground, the conviction was set aside. 
Similarly Ramesam, J., seems to consider 
the offence under section 149 as a se¬ 
parate offence, but does not definitely 
deal with the point and also relies on 
the omission of section 149 as being a 
serious defect prejudicial to the accused. 
This decision was considered by this same 
Bench in a very recent case. Criminal 
Appeal No. 1364 of 1922, in which we 
held that, where the charge was suffi¬ 
ciently clear, the mere omission of sec¬ 
tion 149 from the charge was not suffi¬ 
cient to vitiate the conviction for the 
substantive offence. With all respect to 
the learned Judges of the Calcutta High 
Court, I find it difficult to understand how 
an offence is created under section 149. 
That section reads as follows; “If an 
offence is committed hy any member 
of an unlawful assembly in prosecution 
of the common object of that assembly, 
or such as the members of that assembly 
knew to be likely to be committed in 
prosecution of that object, every person 
who, at the time of the committing of 
that offence, is a member of the same 

is guilty of that offence.” 
That is to say, it does not define any 
particular offence but says that, if a par¬ 
ticular offence is committed by any mem¬ 
ber of an unlawful assembly, otlier 
members of that assembly are guilty of 
the same offence if certain conditions 
laid down in the section are complied 
with; for instance, if grievous hurt is 

(5) 76 Ind. Cas. 644; 18 L. W. 946; 33 M. L. T. 
210; (1924) M. W. N. 47; ^im) A. I. R. (M.) 338; 25 
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committed by one member under certain 
conditions, the other members of the un¬ 
lawful assembly are also guilty of griev¬ 
ous hurt. The offence is grievous hurt 
and whether it is charged under section 

325 or under sections 325 and 149, the 

offence is the same and the punishment 

provided is the same. Section 149 merely 

provides that certain circumstances short 

of the actual commission of grievous hurt 

are sufficient to prove that a person is 

guilty of that offence. If the charge gives 

notice to the accused that the provisions 

of section 149 will betaken into account— 

and it must be presumed that he knows 

those i^rovisions, as every one is deemed 

to know the law—then the mere omission 

of the number of the section would not 

prejudice him, and, in my ojiinion, 

would not entitle him to an acquittal. 

This case, however, is the converse of 

that and it is urgetl that none of the 

accused have been charged with the 

offence under section 326 because thev 

• 

have only been charged under sections 

326 and 149, but to admit this woidd be 
to admit that they are two separate 
offences, one under section 326 and another 
under sections 326 and 149; but, as I 
have pointed out above, this does not 
seem to be so. It is possible that by 
framing a charge under section 149, the 
accused persons might be prejudiced 
if, for instance, the actual offence under 
section 326 was said to have been com¬ 
mitted by some one not under trial, in 
wliich case the attention of the accused 
would be directed to showing either that 
they were not members of the unlawful 
assembly, or that this person who com¬ 
mitted the offence was not a member of 
that assembly ; but in a case like the 
present where 18 persons are accused and 
each one is charged with the offence 
under section 323—and it is the prose¬ 
cution case, which is known to the acciis- 
ed, that the off’ence under section 326 
was committed by one or more among 
the accused charged—it (loes not seem 
to me to prejudice the accused in any 
way in their defence. Their defence 
must always be either that there was 
no unlawful assembly or that the offence 
of grievous hurt was not committed ; 
giiid, if it is proved that it was committed 


by one or more accused, wlietiier the con¬ 
viction is undei* section 326 alone or under 
section 326 by reason of the provisions 
of section 149, seems to me immattnaal; 
but as the view of the (’alcutta High 
Court has S3me support in the case 
reportediii/a rc Thaikkottathi! l\ i/iilKfCoi 
(5), 1 think it is advisal)le that. the. 
following ([uestions should be referred to 
a Full Bench : (1) “When a cliarge omits 
section 149, Indian Penal Code, and tlie 
conviction is basetl uj^on the i>rovisions 
of that section, is that conviction neces¬ 
sarily bad or does it depend on 
whether the accused has or has not been 
materially prejudiced by the omission? 
(2) When a charge has been framed 
under sections 326 and 149, Indian Penal 
Code, is a conviction under section 326, 
Indian Penal ('ode, necessarily bad, or 
does this also depend on whether the 
a(!cused has or has not been materially 
prejudiced by the form of the charge ? 

Odg^ers, J.--Iu this case 18 accused 
were originally cliarged and accused Xos. 

2, 3, 5, 8, 9, 10, 11, 14 and 17 were at;(|uittecl. 

Of llie remaining nine all hut two were 
convicted of rioting under section 147. 
Acciisefl Nos 1 and 6 were found guilty 
of rioting armed with deadly weapons 
and voluntarily causing grievous hurt 
with deadly weapons under sections 148 
and 326. There has iM*actically lieeii no 
argument on the merits and this can be 
disposed of very shortly. 

The accusefl were found to belong to 
a party which went to harvest a certain 
held, the title to which has been a matter 
of dispute, and the occurrence in ques¬ 
tion took place when the accused went ou 
the 14th February, 1923, to harvest the 
cholam crop growing thereon. Prosecution 
witnesses Nos. 6 to 11 received injuries. 
One Mai)pillaiswami Naick received an 
injury to his arm from which he died on 
the 23rd February and Ramaswami Naick 
P. W. No. 7, also sustained injuries 
necessitating amimtation of his arm. It 
a|)pears that in September, 1922, injunc¬ 
tions were obtained against tlie sixth 
accused and third accused and certain 
women who claimed a portion of the land ^ 
in. dispute. The injunction petition was 
posted for hearing on the loth February ' 
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audit was the day before that the occur¬ 
rence in question took place. 

It Js suggested that the evidence of 
P. s. Xos. b to I'J is all interested, but I 
tind no reason to ((uestion the conclu¬ 
sion come to by the learned Sessions 
Judge on the facts. It may be, as the 
learned Judge remarks, that the issue of 
the injunction would not confer i>osses- 
sion, but the accused Iiave to Justify the 
infliction of grievous hurt which resulted 
in the death in defence of their possession 
and this they Iiave failed to do. The 
convictions undei* section 147 are clearly 
correct and need no further examination. 

the interest, however, in this appeal 
centres round the legal [>oint raised by 
Mr. Lthira j on behalf of the accused Xos. I 
and () who wiuc. as stated, convicterl 
under sections 118 and 320. Mr. Ethiraj 
contends that this is illegal, because the 
charge was unch'r .sections 148 and 326 
read with section 149, Indian Penal Code, 
and it is contended that a charge under 
section 326 made applicable by reason of 
section 149 will not sustain a conviction 
under section 326 sinipliriter. In the fii’st 
place I am not convinced that the charge 
is necessarily only section 326 plus sec¬ 
tion 149. It runs “...armed yourself 
with deadly weapons and committed 
rioting (that is section 148) and caused 
grievous hurt by dangerous weapons (that 
is section 326) and you did commit mur¬ 
der by intentionally causing the deathof, 

etc. (that is section 302) and thereby 
committed offences punishable under 
sections 148, 326 and 302 of the Indian 
Penal Code read with section 149, Indian 
Penal Code. The question largely turns 
on whether or not section 149 constitutes 
a distinct offence or not. It has been laid 
down in Queen-Empy'ess v. Bisheshar (Q) 
that section 149 creates no offence but is 
merely declarat ory of a principle of the 
common law which has for a long time 
prevailed in England, and that the object 
of the section is to make it clear that an 
accused who comes within that section 
cannot i)ut forward as a defence that it 
was not his hand that caused the hurt 
committed in prosecution of the common 

object. In that case the appellants were 

Pec.Vx t)U7^^ ^ 


convicted under section 147 of rioting, 
and under section 325 of voluntarily 
causing grievous hurt. It is noticeable 
lliat in this and other earlier cases, sec¬ 
tion 149 does not seem to have l^een 
specifically charged. The appellants in 
the Allahabad case were sentenced sepa¬ 
rately for tlieir convictions under section 
147 and section 325. It was held that 
these sentences were legal. In Queen- 
Empress v. Buna Punja (7) a Full Bench 
of tlie Bombay High Court held that it 
was legal to pass two sentences, one for 
rioting and the other for hurt, where a 
person is convicted of rioting and hurt 
and tJie conviction for hurt depends on 
tlie application of section 149. Tliere 
again the charges were under sections 
147, 148 and 326 Avithout any reference 
to section 149. To turn to the Calcutta 
case in^ibhi Mifiser v. Eachmi Narain (1) 
it was held that the accused could not be 
properly convicted under section 325 hy 
the application of section 149, where it has 
not been found that these persons or any 
of them Avere members of an unlauTul 
assembly. This Avoiild seem perfectly 
obvious in the case of persons Avho have 
been acquitted of rioting. Therefore, it 
seems to me to liaA’e no Ijearing on the 
present case. In Pauchu Das v Emperor 
(2) it AA'as held that the conviction under- 
vSection 325 AA'as illegal on the ground that 
no such charge was ever framed and that 
the accused had not been called upon 
to meet such a charge. The appellants 
there Avere tried under sections 147, 304, 
325 and 323 read AA*ith section 149, and 
they Avere convicted under section 325 
alone, and tlie learned Judges add;— “If 
the evidence...showed that the accused or 
any of them inflicted hurt or grievous hurt 
with their oAvnhands, ...additional counts 
of charge for those offences should have 
been added in the Sessions Court.” 
They also held that the offence of caus- 
grieAmus hurt is not minor to, or 
included in, a charge under section 325 
read AAuth section 149. In Emperor v. 
Madan Mondat\{Z) the accused were charg¬ 
ed undersections 148, 304 read with section 
109. and section 326 read A\nth section 
419. The Jury found them guilty under 
section 326 simpUciter. The Jury re- 

(7) 17 B. 260; 9 Ind. Dec. (x. 8.) 170 (F..B.;, 
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turned a verdict of acquittal under section 
148 apparently owing to the admitted 
misdirection of the learned Judge. It 
was held that the verdict of the Jury 
convicting the accused under section 320 
Avas practically a judgment of acquittal 
inasmuch as there Avas no charge under 
that section independently. In this the 
case in Reazuddi A^ Empe7'or{~l) A\'as follow¬ 
ed AA'here the result of the Calcutta rulings 
is summed up as the learned Judges say: 
“it is noAA" settled law that AA'hen a person 
is charged by implication under section 
149, he cannot be convicted of the sub- 
stantiA’-e offence.” If this statement of 
the laAV is to be accepted as correct and 
if I am Avrong in my suggestion that 
the charge here as framed does not charge 
section 326 siinplicitcr, it folloAvs that 
the convictions under consideration are 
illegal. With deference I think the Cal¬ 
cutta decisions are A\Tong in that they 
erect section 149 into a distinct offence 
thus directly refusing the vieAv set out 
in Queen-Emprefts Bisheshar (0). 

^Iv learned hrolhcr and mvself dealt 

c • 

Avith this point, thougli not cxhaustiA’cly 
in Criminal Aiipcal No. 1304 of 1922. 
There for reasons giA'en we held 
that the accused could not be pre¬ 
judiced by the omission to name 
section 149, tlie charge having been 
set out in e:vtcnso. We had, howcA’-er, 
to consider the only Madras case, as 
far as 1 can discover, on the point, 

In re, Thn Hcfcottnth il K nnhaeen (5) de¬ 
cided by Hamesam and Wallace, JJ. 
There the i)ctitioners were comdeted 
under section 143, Indian Penal Code, 
and section 120 of the Railways Act. 
It AA'as contended that the conA'ictions 
Avere (forrect if considered as under 
section 120 of the Railways Act read 
Avith section 149, Indian Penal Code. 
The latter section was neither charged 
nor referred to in the loAA'er Court and 
on that ground, folloAving the decision 
of Oldtield and Devadoss, JJ., Ramesam, 
J., held the conviction under section 120, 
Raihvays Act, bad, as having prejudiced 
the accused. 

Wallace, J,, though holding that 
section 149 does not create in itself 


any offence, held it Avas essential that 
the accused should have had notice 
that what they had to meet was a 
charge that the\’ were members of an 
unlaAvful assembly Avhich in prosecu¬ 
tion of its common object committed 
an offence under section 120, Raihvays 
Act. The learned Judge speaks of the 

substanti\’e offence ” [as do the learned 
Judges of the Calcutta Court in Reazuddi 
V. Emperor (4^] in contradistinction to 
section 149— Avhich lays down that every 
member of an unlawful assembly may if 
an offence is committed under certain 
circumstances be guilty of that offence. 

AVallace, J., therefore, held that sec¬ 
tion 233, Criminal Procedure Code, had 
not been complied Avith and that the 
accused had been prejudiced thereby. 
He added that if section 149, Indian 
Penal Code, is relied on it should be 
stated and named in the charge. 

I liaA’e had the advantage of reading 
the judgment just delivered by my 
learned brother and 1 share liis view.s 
for doubting if in a case like the present 
there could he any real j)rejudice to the 
accused, as.suming he has here been 
charged under sections 320 and 149 
and not also under section 320 siynpli- 
citer. 

For the reasons stated by him I also 
think an authoritative ruling on this 
point is vei*y desirable. It has arisen 
at least three times Avitliin the last eight 
months and apparently twice before 
that, viz., in Referred Trial No. 85 of 
1922 and Criminal Revision Case No. 
002 of 1921. There may also be other 
instances Avhich have not been brought 
to my notice. I agree to the terms 
of reference proposed by my learned 
brother. 


This appeal came on for hearing on the 
22nd of April, 1924, in pursuance of the 
Order of Reference to a Full Bench. 

Messrs. V. L. Ethiraj, and T. Krishnan 
Nambisan, for the Appellants. 

Mr. J. C. Adam, Public Prosecutor, on 
behalf of the CroAvn. 
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OPINION. 

Spencei?, J.— The questions referr¬ 
ed to us are fl) when a eharsj[e omits 
s‘^ction 14h. Indian Penal (Jode, and 
the conviction is liased on the provi¬ 
sions of that section, is that conviction 
necessarily had, or does it depend on 
^vhether the accused has or lias not 
been materially prejudiced by the omis¬ 
sion ? (2) AVlien a charge lias lieen 

framed under sections 326 and 149, 
Indian Penal Code, is a conviction 
luifler section 326, Indian Penal Code, 
necessarily bad. or does this also depend 
on whether the accused has or has not 
been materially i>rejudiced by the form 
of the charge ? 

The charge in the present case runs 
as follows:—“That you on or about the 
iltli February, 1923, at 2 p. m. at 
Sekkarakudi with a view to enforce the 
right to the punjai land yuit No. 1162 
of Sekkarakudi village, armed yourselves 
■with deadly weapons and committed 
rioting and caused grievous hurt by 
dangerous weapons, and that you did 
commit murder by intentionally caus¬ 
ing the death of 8ubramania Maiipila- 
swami Naick and tliereby committed 
oft'eiices i)unishable under sections 148 
326 and 302 of the Indian Penal Code* 
read with section 149, Indian Penal Code* 
and within the cognizance of the Court 
of Session of Tinnevelly Division, and I 
hereby direct that you be tried by the 
said Court on the said charge.” 

It is clear that the charge in this case 
does not omit section 149 and thus the 
first question referred to us does not 
directly arise on the facts. 

We agree with the statement of 
Edge, C. J., in Queen-Empt'ess v. 
Bisheshar (6j that section 149 creates 
no offence, but is, like section 34, mere¬ 
ly declaratory of a principle of the 
common law, and its object is to make 
it clear that an accused who comes 
within that section cannot j^)ut forward 
as a defence that it was not his hand 
which intlieted the grievous hurt. We 
do not think that Schwabe, C. J., 
intended to lay down any contrarv 
principle in C. R. C. No. 662 of 192i. 
Section 40, Indian Penal Code, defines 


offence” as a thing made punishable 
under the Code or under any special or 
local law as defined in tiie Code. A person 
could not l)e tried and sentenced under 
section 149 alone, as no punishment is 
]irovided by the section. Therefore, the 
omission of section 149 from a charge 
does not create an illegality by reason 
o^f section 233, Criminai Procedure 
Code, which provides that for every 
distinct offence of which any person is 
accused there shall be a separate 
charge. 

To answer the first parts of both the 
(luestioiis referred to us in the affirma¬ 
tive would he to overlook section 537, 
Criminal Procedure Code, wliich deals 
with omissions from charges. 

The leaimed Judges who decided 
Reazaddi v. Emperor (4) and Emperor 
V. Madan Mandat (3) do not appear 
to have ^considered the effect of sec¬ 
tion 537 upon omissions from the 
charge. In Sita AJiirv. Emperor {S) it 
was considered illegal when a charge for 
a substantive offence under section 323 
was omitted. We do not agree with 
the general statement in the first of 
these decisions that it is “ now settled 
law that wlien a person is charged by 
implication under section 149, lie cannot 
he convicted of tlie substantive (*lfeiice.” 
v\ e think tlaat when a pei'son is charged 
M'lth being a member of an unlawful 
assembly, one of the members of which 
caused grievous hurt in pursuance of 
the common object, there is no neces¬ 
sary implication that that particular 
meinber is not himself. Emperor v. 
Madan Mandat (3) was a clear case of 
misdirection to a Juiy which ceme 
before the High Court in consequence 
of a reference under section 307, Cri- 
ininal Procedure Code. Panchu Das v. 
Emperor (2) was another case of mis- 
cHrection. Queen-Empress v. Bana Punja 
(7) and Abhi Misser v. Lachmi Narain 
(1) deal with the legality of punish¬ 
ments for combined oifences rather than 
with failures of justice caused bj' the 
omission to frame tlie necessary charges. 
The legality of the sentences passed in 
the present case is not before us. 

_*8;16Ind. Cos. 161; 40 C. 168; M Cr. L J- 
503 . 
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In the present instance the name of 
the person to whom ,^rievous hurt was 
cansed (Raghui'ama Naidu alias Rama- 
swami Naicker, prosecxition witness No. 7) 
is not mentioned in the charge. 

Whether this omission, or the omission 
to charge accused Nos. 1 and 6 separate¬ 
ly with the offence under section 326, 
if in the present case there was such 
an omission (which Odgers, J., doubts) 
prejudiced those accused in their de¬ 
fence is a matter which the Bench 
which hears the appeal must deal with. 
It is not a part of the reference to the 
Full Bench. We answer the first part 
of second question in the negative and 
the second part in the affirniative. 

Krishnan, J,— I agree. 

Ramesam, J.— I agree. 

V. X. V. Order accordingly. 

s. D. 


RANGOON HIGH COURT. 

CuiMiNAE Revision No. 26-B of 1924. 

January 22, 1924. 

Present: —Mr. Justice Carr. 

ON PE— Petitioner 
versus 

E M P E RO R— Respon DENT. 

Criminal proceedings~ Res judicata. 

An order passed by a Criminal Court unless 
set aside in due course of law, remains in force 
and its validitv cannot be questioned in a 
subsequent prosecution based on the disobedience 
of that order, [p. 172, col. 2.] 

Criminal reference by the hessions 
Judge, Insein, under section 438, Crimi¬ 
nal Procedure Code. 

reference.—T he following 
reference was forwarded by the Sessions 
Judge, Insein, to the Registrar of the 
High Court:— 

1 have the honour to submit for the 
perusal of the Hon'ble Judges the pro¬ 
ceedings of the Sub-Divisional Magis¬ 
trate of Insein, Maung So Min, in his 
Criminal Miscellaneous No. 39 of 1923. 
The proceedings came to my notice in 
connection with an appeal by the same 

respondent. On P^ in my Criminal 


Appeal No. 4 of 1924 against the order of' 
the Sub-Divisional Magistrate (Maung 
Ba U 2) Insein in his Criminal Regular 
No. 08 of 1923 wherein On Pe Avas 
sentenced to six months’ rigorous 
imprisonment under section 18, 
Habitual Offenders Restriction Act, for 
failure to betake himself to tlie area to 
which his movements were restricted in 
the former case. Assuming the correct¬ 
ness of the order in the iirst ease there 
can be no doubt as to the correctness 
of the order of the hitter case. On Pe 
did not appeal against the iirst order 
but I consider tliat the case in which he 
was ordered to restrict his movements 
was most inadequately tried, and that 
if he had appealed the order must have 
been set aside, and a fresh inquiry direct¬ 
ed. If that order now be set aside, I 
suppose that the appeal against the con¬ 
viction under section 18, Habitual Offend¬ 
ers Restriction Act, Avould succeed, but 
it might be argued that the order was 
valid until set aside and the appellant 
ought not to have taken it upon himself 
to disobey it. I would be grateful to learn 
the opinion of the Hon'l>le Judges on 
this point, if they agree that the former 
order should beset aside. With regard 
to that order it Avill be seen that the re¬ 
spondent was alleged to have three pre¬ 
vious . convictions l)ut no attempt was 
made to prove them. Two witnesses 
were examined. One was a Head (Con¬ 
stable in charge of au outpost who stated 
that On Pe Avas a surveillance criminal, 
associated Avith the registered criminals 
and Avas suspected of i>articipation in 
certain cases. 

The other Avitness describes himself as 
a cultivator, and states that On Pe is 
reputed to be a thief or robber by liabit 
Avas suspected of participation in thefts 
of cattle and other property and in par¬ 
ticular, theft of buffaloes from theAvitness 
and associated Avith certain bad cha¬ 
racters. This Avitness is a headman, but 
the Magistrate did not trouble to inquire. 

The respondent stated he had nothing 
to say and no Avitness to offer, also that 
he had no cause to sIioav against the pass¬ 
ing of restriction order. Tliis is a pecu¬ 
liarity of most of the respondents AA^ho 
appe^r^d before this Magistrate under 



A71 


[1924 


INDIAN 


KfPPr ODAYAU r. POOMALAI GOUNDAX. 

Habitual Offenders Kestrietion Act. The 
Police sent u]) other Avitnesses })ut the 
^lagistrate dispensed with tiieni. 

1 do not consider that there lias been 
an adequate inquiry and I Avould recom¬ 
mend that the order be set aside and a 
fresh inquiry directed. 

ORDER. —This reference undei- 
section 438. (’riminal Procedure (\xle, 
is made in the form of a letter to tlie 
Kegistrar of this Court. Thi.s form is 
not appropriate. Such reference shotdd 
be made Ijy a judicial order. 

As regards the substance of the refer¬ 
ence the facts are as follows. On the 
25th ;May, 1923, in his Criminal Miscella¬ 
neous No. 39 of 1923 the Sub-Divisional 
Magistrate of Jnsein passed an order 
tinder section 7 of the Burma Habitual 
Offenders Restriction Act restricting N.ga 
On Pe to the village of Tawlate for three 
years. On Pe did not appeal against the 
order but cliose rather to disobev it. He 
never went to Tawlate at ‘all but 
instead went and lived in the Thongwa 
ToAvnship of the HantliaAvaddy District. 
He was aiT(*sted towards the end of 
November and was prosecute<l under 
section IS oi the *Vct for <li.S(»b<\ving the 
re.striction order. He [dended guilty to 
the charge aiul was .sentenced to six 
months' rigorous imprisonment. He then 
appealed to the Sessions Cfuirt, The 
Sessions Judge lias gone l ack to the 
original proceedings and considers that 
they were inadequately tried and tliat 
had On Pe ajqiealed the onler must have 
been set aside and a further enciuirv 
iiave been nrdere<l. He recommends that 
this should he flone now in revision 

He further remarks that if this were 
done he supposes that On Pe's present 
appeal against his conviction would sucr 
ceed, though he admits that it is aro-u- 
able that the order was valid until 'set 
aside and that the appellant ought not 
to have taken it upon himself to disobev 

It. 

He has overlooked the fact that under 
section 412, Criminal Procedure Code, On 
Pe has no right of appeal against his con¬ 
viction, but can appeal only as to the 
extent or legality of the sentence. Even 
on the suiDpositiou that On Pe had not 
plended guilty I am of opinion that his 


appeal against the conviction could not 
succeed. The older Avas undoubtedly in 
force at the lime of his disobedience, 

which, therefore, constituted the offence 

of which he has been convicted. To 
bold otherwise would be entirely sub¬ 
versive of the principle of tlie finalitv of 
judicial orders. It would make it possible 
in proceedings under section 514 or 5G3, 
Criminal Procedure Code, to question 
the correctness of the original order or 
conviction. It would enable a conA'ict 
charged witli escaping from Jail to ques¬ 
tion Ills conviction, and a person charged 
under section 75, Indian Penal Code, 
could contend tliat his former conviction 
should not have been bad. Tliese are 
only a few instances of the deplorable 
results of such a decision. 

In vicAv of these considerations I am 
not prepared to interfere. The proceed¬ 
ings may be returned. 

i^'f'oceedings reUn'Tied. 


MADRAS HIGH COURT. 

( lii.Aiix.iL Kevisiox Case No. 891 of 1923. 
Crkaiix.al Revisiox Petitiox No. 712 

OK 1923. 

March 28, 1924. 

Presevt . —Mr. Justice Spencer. 
Kl'PPt ODAYAR—Petitioner 

vevbus 

POOyiALAI 0(41 'NDAN—Coexter- 
Petitioxer—Respondent. 

Criminal Procedure Code (Act V of ISCS\ .v. 
f-*j^ifme.expired order—Revisiou. 

■?u ^ High Court •will not in revision inteiferc 
with an order under section 144, Criminal Pro¬ 
cedure Code, which has e.xpired by lapse of time, 
and adjudicate upon matters which have n<> 
practical effect, [p. 47;!. col. 2.] 

^^^tdaliar v. Gopalakidshna Naidu, 
Ind Gas. 160; 16 Cr. L. J. 272, followed. 
‘luthuknmarasiL'ami Xadar v. Muhamwad 
(>7 Ind. Cas. 500; 42 AI. L. J. 352; 30 M. L. 
T M. W. N. 177; (1922) A. 

■ 5* ^6; 23 Cr. L. J. 404, not followed. 

30 Ind. Cas. 

o3, 38 Al. 489; 16 Cr. L. j. 629, Ravianadhan Chetti 

^ ^lurugappaChetti, 24 AI. 45; 2 Weir 92, distin¬ 
guished. 

Siconmia^/ia Miidaliar v. Gopalahrishna Kaidu, 
40.Ind. Cos. 144; IG Qr. U J. 59?. referred to, 
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Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India 
Act, praying the High Court to revise 
the order, dated the 1st November 1923,of 
the District Magistrate, South Arcot, 
in C. M. P. No. 29 of 1923. 

Messrs. E. E. ThoTiiton and 7\ R. 
GoviiKhisv'dvvi Mudaliav, for the Peti¬ 
tioner. 

The Public Prosecutor on behalf of 
the Crown. 

Mr. R. Gopalasirami Ayyangar, for the 
Counter-Petitioner. 

ORDKR* —The order passed by the 
District IMagistrate under section 144, 
Criminal Procedtire Code, on 23rd 
Septamber, 1923, has exi)ired. 

It is, therefore, unnecessary to adjudi¬ 
cate upon the merits of the order, and it 
would be superfluous to annul an order 
which has long ceased to be in force, vide, 
Swayninatlia iliidaliar v. Gopalaki'ishva 
No idii (1). 

Neverthele.ss it has been strongly uiged 
that the District Magisti-ate should not 
have issued an order under section 144 
and should not liave discharged the Sub- 
Divisional Magistrate's order iinder 
section U)7, ('riininal Procedure Code, 
without finding that there was a danger 
of tx breach of the peace even if the 
Goundans continued to he bound over 
to keep the peace. In Muthuku/narfifdcami 
Nadar v. M ithaw mad Rowther {2) a learn¬ 
ed Judge of this Court wliose attention 
does not seem to have been drawn to 
Sivaminadha ^ludaliar v. Gopola Krishna 
Naidit (1) thought it incumbent on him 
to interfere in revision with an expired 
order. The cases quoted by him do not 
in my opinion support his view. 

In Ramanadhan Chetti v. Murugappa 
Chetti f3) the fact that the order had 
ceased to be in force does not appear 
to have been brought to notice wlien 
the High Court heard the criminal 
revision case ; and in Govinda Chetty 
V. Perinnal Chetty (4) there was in fact one 

(1) 28 Ind. Cas. 360; 16 Cr. L. J. 272. 

(2) 67 Ind. Cas. 500; 42 M. h. J. 352; 30 M. L. T. 
148; 15 L. W. 423; (1922; M. W. N. 177; (1922) A. I. 
R. (M.) 76; 23 Cr. L. J. 401. 

(3) 24 M. 45; 2 Weir 92. 

(4) .30 hid. Cas. -153; 38 M. .189; 16 Cr. L. J, 629. 



-day more for the order to remain in 
force. 

It seems to me a waste of time to 
adjudicate upon matters wliicli Jiavc no 
practical elfect. I, therefore, <li.-^miss the 
criminal revision petition. 

It will be suliicient to (‘(.)mniiinicate 
to tlie District Magistrate for Ids future 
guidance a copy of tlie judgment of 
Aa Ihig, J., in t>i('UTfLinath(i AludaliarY. 
Gopalaki'ishlift Ktiidn (5) as representing 
the proper course to be adopted bv a 
Magistrate in dealing witli cases ‘ in 
which his poAvers under secti(m 144 are 
repeatedly iiiA'oked. 

'• ^ • Petition dismissed 

(5) .30 Ind. Cas. 111; 10 Cr. L. J. 592. 


RANGOON HIGH COURT. 

CniMiXAL AppEAt. No. 022 or 1923. 

Novombci* (J, 1923. 

Present Justice Mav Ouul;-. 

NGA SAN MIX .w;-) oTHEiis— 


.-Vppellants 




liurt 
sec- 
Code 


re rs ns 

hDlPEROR— Rksponofn't. 

Penal Code (.lc( XLV (o IHtiO), .sa. 

Riot (irievvns hurt Accu.-nn!, lio.hHiti/ (,f. 

In a case of ri(.>lin;; re.snliiiifc in p;rievou.s 
Ciiiiviotions and sepaiato .sentences iindei 

tion 325 read wiili section 119 of the Penal .. 

are le^ral aRuin.st all those aecu.sed wlio aetia'div 
joined in the* a.s.saulls, llion^cli M)ine assaults 
resulted in simple hurl ami others in ^M*icvous 
luirt. fj). 475. col. 2.) ” 

C’riminal appeal from the order of tlie 
Sessions Judge, Pyapon, in Sessions 
Trial No. 9 of 1923. 


Mr. Broicn, for the Appellants. 

The Government Advocate, for the 
Respondent. 

JUDGMENT. —This i.« a ease which 
presents many extraordinary features not 
the least of Avhich Avas tlie extreme laxitv 
of the Police Oflicers concerned. On the 
morning of the 16th October, 1922 a 
gang of about 30 villagers, armed "AA'ith 
sticks, spears and dahs Avent acro.ss the 
rh^er in tAvo big sampans to the little 
toAvn of Bogale in the Pyapon District 
It AA-as about 7 o’clock, Avhen most people 
Avould be up and about, and many either 
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joining to or returning from the hazaar. 
r 8h\ve Lon (P. W. No. 2) a Karen Chris¬ 
tian, aged i)2 years and the local opium 
licensee, was on his way to his shop near 
the bazaar, M'Jien he saw the gang, for 
wJiom indeed lie had make way as 
they marched past. Hverv memlier of 
the gang had a piece of white cloth tied 
round Ins liead and all or nearly all 
wore while iiiulervests, their longyis 
being of different colours. J'^rominent 
amongst them was the first appellant, 
San Min, who api>arentlv was a well- 
known man in the Township. 

Ihe gang came up from the river hundy 
marched south along the strand bund 
an(l then turned east into a side road 
which separates the bazaar from a row 
of houses, in some of which were Chinese 
shops. Their main object was the eating 
hoiise of one Pauk Si. 

Two (lays previously, San ]\Iin’s 
younger brother, Po Hnin second appel¬ 
lant, had visited the same shop and therein 
had an altercation and light with Amine, 
one of the shot) assistants. When it was 
over, Po Hnin complained to the Police 
that he had been robbed of a watch 
chain with a dollar pendant, and some 

official enquiry was made, resulting in 
nothing. 

San iMin and his men were, tlierefore 
out for revenge, their resentment being 
directed towards the inmates of Pauk 
Si's shop in particular and all Chinamen 
in general. It should be mentioned that 
there were some Burman shop servants 
in Pauk Si's shoi). 

The gang began operation as soon as 
they turned into the side road. At least 
three Chinamen, who were not near the 
street corner and who had no connec¬ 
tion with Pauk Si, were struck down 
by some. Others, including the ring¬ 
leaders, entered Pauk Si's %hop, and 
parted to assault every one therein, 
ihe victims included one Shwe Sin, an 
inn()cent customer, who soon afterwards 
died of his injuries. It has been urged 
before us that this man was probablv 

inmates of the shop itself 
'vere resisting the attack! 
inis, ho\vever, is pure conjecture. There 
is no evidence of any resistence and, in 
the circumstances it is extremely impro¬ 


bable that I'esistence was even thought 
of. The attacking force was a large 
one and they took the people in the sliop 
by surprise. 

1 here was, necessarily, big commotion 

and it can well be understood that the 

news of most unusual incident such as 

this taking place near the liazaar, would 

spread with great rapidity all over the 

little town. The Police Station is only 

half a mile away from tlie shop. Yet, 

the gang, when they had completed 

their work, marched back along the 

puolic road to their sampans and rowed 

away across the river ivithout let or 
hindrance. 

It was not till the 27th that the In- 

^lector acting under orders from the 

H. S. P. took over the case from Maung 
Po Se. 

As a result of the investigation 29 

committed to the Sessions, 
f were acquitted, one a boy 

ot 10 was sentenced to imprisonment till 
the rising of the Court, 14 were con¬ 
fided of rioting under section 147, and 
sentenced to suiter one year’s rigorous 
imjirisoriment each, and 5 were convicted 
of causing grievous hurt and rioting and 
sentenced to 5 years and one year tlie 
sentences to run concurrently, these 19 
have appealed. 

1 he learned Counsel for both parties 
dealt with the evidence against eacli 
appellant in detail and I have taken 
time to study the depositions for the 
prosecution and the defence. 

The two most reliable witnesses for the 
prosecution (besides U Shwe Lon alreadv 
mentioned)wereKan Ye(P. AV. No. 18) and 

Bp Tha (P. W . No. 19j. There the evidence 
of these tfvo support that of witnesses who 
saw the riot in and near Pauk Si’s 
shoiD. I consider that the identity of 
the two rioters was well established. 

^ade one mistake, as regards 
Hla Saung, who was acquitted. 
p^^'^Pting this view, I find that two 
■ i , appellants were not satisfactorily 
^P^^^ihed, namely, Po Hnit and Pan Bu. 

A third niaii, Po Thi was also unnoticed 
by Kan 1 e and Po Tha, but there is 
otherwise a strong array of witnesses 
against liim and as he appears to'^have 
taken a prominent pai*t in th& attack I 
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see no reason to disbelieve the evidence 
against him. 

Po Hnit and Pan Bu (4th and 5th 
appellants) wei'o, as stated above, not 
satisfactorily idealitied. Sit Phaung said 
tliat lie was struck 1)y the former, liut he 
had never seen his assailant before aiul, 
as there was no identification parade 
(another serious omission by the Police), 
his statement must be received with 
caution ; INIaung Thin and Lu Bu who 
said that Po Hnit was a member of the 
gang were disbelieved by the Trial C’ourt. 
So far Pan Bu, tlie evidence was con¬ 
flicting, and the prosecution witnesses 
who named him tried to place him at 
several spots at the same time. I, tliere- 
fore, set aside the convictions of the 4th 
and 5th appellants and direct that they 
be acquitted. 

The convictions of the 17 remaining 
appellants for the offence of rioting are 
confirmed. 

Charges under sections 325 and 452 
read with section 149 had also been 
framed against each of them, but the 
learned Sessions J udge, on a considera¬ 
tion of certain decisions of Indian 
H igh Courts, came to the conclusion that 
they could not be convicted under these 
sections in addition to the conviction 
under section 117. The authorities on 
this point are conilicting and there does 
not seem to have been a case on all 
fours with the present one. The ques¬ 
tion, however, is largely one of the 
sentence to be passed, and as I am 
unable in the <*ircumstances to hold 
that a case for enhancing any of the 
sentences in revision has been made 
out, it is unnecssary to discuss the legal 
point in connection with those who have 
been convicted only of rioting. 'riie 
appeals of the 7th, 8th, 9th, 10th, 11th, 
12th. 13th, 14th, Kith, 17th, 18th and 19th 
appellants are tlismissed. 

There remain the cases of the 1st, 
2nd, 3rd, Gth and 15th appellants. These 
men were also cliarged under sections 
302 and 325 in the alternative with respect 
to the'deceased Mg Shwe 8in; in addition 
San Min was charged under sections 320 
and 325 (in the alternative) with res])ect 
to Chit Tha, the charges under sec¬ 
tions 302 and 320 were not substantiated. 


As regards the assailants of Slnve Sin, 
the evidence is very clear against San 
I\Iin and Kyaw Ilia. I'ln 'S(' two ^vere 
named both by Amine and by Slove 
Sin liimstdf to liis wife ))orure he bccanu* 
speechless. The latter also mentioned 
Pijilniii Imt this ajipellant was attack¬ 
ing Amine and there is miieJi force in 
the contention tliat he {*ould not have 
joined in tlie assault on Sliwe Sin, 
especially when it is home in mind that 
the deceased had really only two 
injuries. 

Hence, as regards Po Hnin, Po Thi 
and San Win, I am not satistied u itli the 
eviden(*e tliat they joined in the attack on 
Shwe Sin. 1 accept the evidence that tliey 
were active jiarticipators in tlie riot 
and that they actually struck one or 
more of the injured persons other tlian 
Shew Sin. In this view, it becomes neces¬ 
sary to consider whether they are not 
liable under section 119. Tiiat tliey mav 
be convicted of voluntarily causing Juii t 
in addition to the conviction for i-iotin<^ 
is undisputed, hut where it is souglit also 
to convict him under se(;tion 325 read 
with section 149, the decisicuis of the 
High Courts are in contlict. A Full 
Bench of the Bomiiay High Court in 
Qneeit-E))i]n'cs.s V. Bana Putija (1) favoui- 
ed tlie view wliicli I ])i-(.j)osc to adojit, 
nameb', tliat such conviigiuns aiirl sepa¬ 
rate sentences are legal wliere it is shown 
that the accused actually joined in the 
assaults; some of these assaults may Jiave 
resulted in simple liiirt others in grievous 
hurt hut all tlie actual assailants are, 
under section 1-19, liable for all tlip Je¬ 
suits. I, therefore, alter tlie convictions 
in these three cases to convictions under 
section 325 read with section 1-19 and 
reduce tlie sentence on each to 3 
years' rigorous impi'isoiinient. "I'lie con¬ 
victions and sentences under section 
117 will stand, hut the sentences passed 
on each appellant will run concurrentlv 

As regards San Min and Ivyaw IJIa J 
conlirm the convictions and sentences 
under sections 325 and 1-17, tlie sen¬ 
tences to run concurrently. TJie addi¬ 
tional charge against. San Min under sec¬ 
tion 325 with respect to Cliit Tiia dc- 

(1) 17 13. 2G0 (F. 13.); 9 Iml, Cad. (n. s.j 170. 
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pended on the statement, of Chit Tha 
alone and there was little or no corrobora¬ 
tion. I give San Min the benefit of the 
doubt and the conviction and sentence 
under this charge arc set aside. 

In tlie result. San :Min and Kvaav Hla 


will suffer 5 years' rigorous imprisonment 
each ; Po Hnin, Fo Thi and San Win 3 
years rigorous imiuisonment each; and 
the remaining appellants (except the 
two whom I have acquitted) 1 year's 
rigorous impiisoiiment each. 

N’- D. ncco)-(!i)i(jhj. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 210 of 1921. 

May 19, 1924. 

Pi'eseiit: —Mr. Justice Boys. 
TULSHI DAS— Applicant 


re 7's u s 

EMPEROR— Opposite Party. 

Public Gawblinr, Act (III of Ler/f>- 

loture, iutcutioii of - '"Public ji'focc," ineoniii'f »•/ 
Que.'Jlion, how detet uiiuetl. 

In enacting' the Public (lanibling \c\ thn Lejris- 
lature had in view the prevcnlion \if publie injury 
to moral standards and caniuit be conceived of ns 
having- been even remotely concerned wiili the 
protection of public title to any particular pro¬ 
perty. (p. -177, col. J.] 

For tJie purpose of determining whether a place 
is a public place within the meap.iiig of section i:i 
of the Public (Gambling Act. what has to bo taken 
into consideration is not the (jnestion of title to tlie 
place nor the nature of its metes and bounds 
but the use to wbidi the place is put. [p. 17 a 
col. 1.] ‘ ’ 

Sukhnandau Siiu/h v. Emucror (m Ind 
•119; 20 A. L. d. SO; 2:1 (‘r. L. 0.07- 11 \ 
a922; A. 1. U. (A.) 512, followed. 

Reg v. Wellard, (ISSoi 14 Q. B. D. (>.3; 54 R j 
M. C. 14; ol L. T. COl; 33 W. R. loG; 15 Cox. C. c’ 
559; 49J. P. 290, Hari Singh v. Jadu Xandan 
Singh, 31 C. 542; 8 C. W. N. 458. Emperor y 
Govindarajulv, 30 Ind. Cas. 752; 39 M. 88G- •> I ' 
W. 937; 16 Cr. L. J. 704; (1915) M. W. N. 941’/n re 
Musa, :1G Ind. Cas. 8.39; 31 M. L. J. 285- tlOlG) 
M. W. N. 196; 4 L. W. 503; 40 M. 556; 18 Cr 
L. J. 7, referred to. 


Cas. 

2G5; 


Criminal revision from an order of 
the Additional Sessions Judge, A^^ra at 
Muttra, dated the 9th April 1924. 

Mr. C. Ross Alston, for the Applicant. 

The Assistant Government Advocate 
for the Crown. ’ 

JUDGMENT. —This Criminal Revi¬ 
sion No. 210, and the other Criminal 
Revisions Nos, 205,. 206, 209 and 211 


deal with two incidents of 5 aUa gambl¬ 
ing. The cases Nos. 206, 209, 2l0 and 
211 are the cases of Tulshi Das, Lachmi 
Xarain, Budha, Thakar Das and Nahal 
Chand. The case No. 205 is that of 
Ghisa, Pershadi, Manohar and Kallu. 

To deal now with the Case No. 210, 
tliis man, Tulshi Das, was charged with 
a number of others with gambling iu 
the satta form, i. e,, with betting or 
taking bets on opium price figures in 
a public place—an offence under section 
13 of the Oamiding Act III of 1867, as 
amended by the V. P. Act I of 1917. 

I he section, as amenderl, reads :—“Any 
person found gambling in any public 
street, place or thoroughfare" and by 
the same Acts “gaming" iiicliules “wager¬ 
ing . The nine men, whose cases are 
before me, were in their respective two 
groups, charged in effect with being 
book makers, t.e., with keeping pre¬ 
mises for tlie purposes of betting and 
tuonisplvcs takiii^^ bets therein* They 
have lieeii sentenced to a montli's 
imprisoiimenf each. A number of those 
who went there luertdy for tlie juirpose 
of making bets weie sentenced to various 
lines. Those otlier.s have not api)licd to 
thi.s (’(^iirtin revision. 

I he principal accused avowedly (t'ide 
tlie terms of their lease) took a lease 
of the premises concerned for the 
express purpose of carrying on the 
business wliieh forms the subject of the 
charge. TIio “place" in question consists 
of nn enclosure within a larger en¬ 
closure, and the public street runs 
along one side of the larger enclosure, 
and the “place", if used in the ordinary 
way as a place of residence, would 
undoubtedly be a “private" place. I 
mention these facts, because reliance 
has been placed on them by the defence, 
1ml in the view that I take tlie con¬ 
struction of the place is wholly imma¬ 
terial. The only question liere is “Did 
the accused by their action convert 
this place into ‘a public place’ within 
the meaning of the Gambling Act?" 

The term “public place" or a cognate, 
expression is used in many Acts of 
the Legislature, but I am not aware of 
any statutory definition which can have 
bearing on the present case. It may 
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Avell have different meaning for the 
purpose of different Acts. Where it is 
not specifically defined, its value must 
be reasonably determined by tlie context 
and the circumstances in which it has 
been used. It is not defined in the 
Gambling Act. I have, therefore, to 
fall back on the consideration of what 
is the reasonable and proper scope to 
be given to the term for the purpose 
of Act III of 18()7. 

Two considerations pi*esent themselves. 
Is the Act, whicli is forbidden, so for¬ 
bidden because it violates a public title 
or because it violates moral standards 
2 )ublicly. 

Now it is clear that the Legislature 
in such Acts as forbid encroachment 
on public property, lias in view the 
protection of public title. It is equally 
clear that in enacting the Gambling 
Act the Legislature had in view the 
prevention of jiublic injury to moral 
standards and cannot be conceived of 
as having been even remotely concerned 
with the protection of public title to 
any particular property. 

Ill what ways then can tlie standard 
of morality be publicly injured by 
gaining? It is possible to gamble ; 

(a) in a private house, entry tc) which 
is not permitted to any but friends, a 
select few coming by special invitation 
or special permission, and where the 
gaming can be neither seen nor heard 
by the public. This, whether gaming 
be or be not morally desirable, can 
clearly constitute in no sense a public 
injury to moral stantlards; 

{b) under similar conditions but where 
the gaming can be seen hy the public 
without the public infringing the private 
rights of the owner of the place. Here 
there is a public injury to moral 
standards; whether the circumstances 
of the gaming in a house, which is 
private in every sense of the term, being 
visible to the public or members there¬ 
of, will suffice to constitute it gaming 
“in a public place” is a point which 
I have not got to decide in this case, 
I content myself with noting that in 
view of the case Reg v. Thxitlman (I) 

(1) ('1804) 33 L. J. M. C. 58; L. & C. 326; 9 L. T. 
■125; 12 W. R. 88; 9 Cox O..C. 388.. 


any body who so acts will at least 
run a risk of meeting with an adverse 
decision; 

(c) in a place the title to which is 
vested in the public. Here there can 
be no suggestion that an offence is not 
committed; 

(d) in a place the title to which is 
vested in a private individual but into 
which tliat inrlividiial, either avowedly 
or by implication, invites the public to 
come Avhellier to gamble or as spectators. 

Here again is that public injuiy 
to moral standards in an equally 
virulent form, as in tlie case (c) above, 
Avliere the gambling is on land of which 
the title is vested in the public. I’hc 
Legislature lias used words “in a public 
idace” capable equally of including in 
their ordinary reasonahle and jiroper 
meaning “a place the title to which is 
vested in the public” and “a place to 
which, however owned, tlic public is 
alloAved in effect unrestricted access”. 
Tlie public injury to moral standards 
to be prevented is equally great in the 
two cases andiscqually obvious inthe two 
cases, and the language, used reasonably 
covers the two cases. It would l>e un¬ 
reasonable to hold tliat both cases are 
not covered. 

In the case before me, it is not disputed 
that the accused invited to enter all and 
sundry who might wish to bet, but 
the case avouIcI in my opinion have been 
no different if the invitation liad l)een 
to a class of “the public” or if there 
had been a merely colourable restriction 
on the right of entry. 

My attention lias been invited to a 
number of rulings and Statutes, P]nglish 
and Indian. But holding, as I have, 
that the matter must he decided on 
the language and purpose of Act III of 
1867 and on that alone, I do not think 
it necessary further to refer to them, 
beyond saying that the vieAv I have 
taken in effect accords Avith that of Mr. 
Justice Stuart in Sitkhanandan Singh 
V. Emperor (2), in Avliicli he relied 

on Reg v. Wellard (3). The latter case 

(2) C5 Inrl. Cas. -U9; 20 A. L. J. 80; 23 Cr L J 

67; U A. 265; (1022) A. 1. H. (A.) 512. ‘ ‘ 

(3) (1885) 14 Q. 13. D. 63; 54 L. J. M. C. 14, 51 h, 
T. 604; 33 W. R. 156; 15 Cox. C. C. 559; 49 J P 
206; ' • • 
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has, T tiud, been followed also in Hurt 
Sin:iJi wJadtiXan l in Siu'jh (4j, EiiL/t:n>r 
V. (i-ti'indarujidu (oj and la re Mu.'yi 


lamofopinion llrii it is not the ([uestioii 
of title to the place nor the nature of 
its metes and bounds, which are the 
decisive factors, but tlie use to which 
the place is jiut. 


I hold that the accused were gaming 
in a public jilace. 


There remains onlv the question of 
sentence. The accused plead that tliey 
did not know that they were l)reakiiv£^ 
the law. I have held that they were 
breakim^ the law, and it api>ears to 
me that it had really been (piite clear 
ever siiu^e the ruliu" of ^Mr. Justice 
Stuart in iSulchtiauddu Sin'fh v. Em- 
p^f'ur (2) clecided on December Kith 
1921, wnich, thouc^h it referred to 
gambliii^^ of a dilYerent type, siiecifically 
dealt ^^ritli the phrase “in a public 
place. Apart from what may have 
been the law, it is clear that the accused 
at least knew that they were doing 
some thing, which the law had intended 
to forbid ; and, being badly advised 
that there was a loop hole, deliberately 
tried to take advantage of it. It is 
clear that they have done a very great 
deal of mischief; and, if the case rested 
there, I would maintain the sentence 
as it stands; but it also seems that 
some, at least, of that mischief would 
have been prevented if the Police had 
taken action sooner. While, therefore, 
I think that a tine of Rs. 50 is ade- 
quate in the case of the men who 


merely took advantage of the facilities 
provided by these accused and went 
to bet, I think it would be wholly 
inadequate in the case of the men who, 
for their own profit, deliberately pro¬ 
vided those facilities. I reduce the 
sentence in the case of each of these 
nine men to a period of two weeks’ 
simple imprisonment. Some, if not all, 
of the applicants have already served 


(4) 31 0. 542; 8 C. W. N. 458. 

(o) 30Ind. Cas. 752; 39 M. 886; 2 L. AV 937- 
Cr. L. J. 704; (1915) M. W. N. 841. 

-^5; (19 

M- W. N. 196; 4L. W. 503; 40 M. 556; 18 Cr, 
¥• * 


several days. They will surrender to 
their liail and serve the remainder. 

t>. Sentences reduced. 


RANGOON HIGH COURT. 

Crimixal Revisiox Xu. 675 of 1925. 

December 20, 1923. 

Present: —Mr. Justice Carr. 

EMPEROR— Petitioner 

VC. vs its 

XGA POTHAUXG— Respondent. 

Criminal Procedure Cade (^lc^ V of ISOS), s. JOT 
-Sentence, when begins to run-Already under¬ 
going sentence of imprisonment", ineanitig of — 
Sepai'ate setUences on same day. 

An accu.scd under custody bec^ins to underjq’o 
a .sendence of iniprisonment passed on him from 
the moment the sentence is pronounced and if 
a second sentence of imprisonment is passed on. 
him on tlie same day sul).s?quently in a separate 
trial, he js “already under^foin^ sentence of im- 
j)risonment*’ within the meaning of section 397, 
Criminal Procedure Code. [p. 479, col. 1.] 

Criminal levision of the Higli Court 
being review of an order of tlie Town- 
ship Magistrate, Kyaiklat, in Cr. Reg. 
Nos. 145 and 146 of 1923. 

Reference made by the District Magis¬ 
trate, Pyapon, in his Criminal Revision 
Xos. 321 and 322 of 1923. 

REFERENCE. —In this case the 
accused was sentenced to suffer one year’s 
rigorous imprisonment by Maung Po 
'i wet, First Class, Township ^lagistrate, 
Kyaiklat, under section 379, Indian Penal 
Code, on the 11th September 1923 and 
to run concurrently with the sentence 
passed in Criminal Trial Xo. 145 of 1923 
which is also submitted for reference. 

Undersection397 oftheamended Crimi¬ 
nal Procedure Code, the concuiTent sen¬ 
tence can only be passed in a case where 
the accused is undergoing sentence pass¬ 
ed in another case. 

The sentences in both cases were passed 
on the same date, ?. e., 11th September 
1923, and I do not think that the sentence 
passed in both casescanrun concurrently 
as accused was not undergoing any sen¬ 
tence when the sentence was passed in 
both cases and the sentence passed at 
separate trials must run consecutively 
under paragraph 325, Lower Burma Courts 
Manual. 

Accused does not appeal in both cases 
which, are now submitted to the HigU 
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Court with a recommendation that the 
sentence in Criminal Regular Trial No. 
146 of 1923 may be altered to run con¬ 
secutively with the sentence passed in 
Criminal Regular Trial No. 145 of 1923 
under section 379, Indian Penal Code. 

ORDKR* —The respondent was con¬ 
victed in two separate trials on the same 
day by the same Magistrate. In eacli 
case he was sentenced to rigorous im¬ 
prisonment for one year. In Case No. 146 
the Magistrate ordered that the sentence 
should run concurrently with that passed 
in No. 145. I think it is a reasonable 
presumption that sentence was passed 
lirst in No. 145. 

The District Magistrate has referred 
the case with a recommendation that the 
sentence should be ordered to run con¬ 
secutively. He does not go into the 
merits or suggest tliat the effective sen¬ 
tence of one year for the two offences was 
inadequate. I liave read the judgments 
and in my opinion the sentences are sutfi- 
cient as they stand. 

The District Magistrate’s ground for 
this recommendation is that as the two 
sentences were passed on the same day 
the respondent, at the time when sen¬ 
tence was passed in No. 146, was not 
“ already undergoing a sentence of im¬ 
prisonment” within the meaning of 
section 397, Criminal Procedure Code. 

1 am unable to agree. The respondent 
was in custody and in my view in such 
circumstances he began to undergo the 
sentence in No. 145 from the moment at 
Avhich that sentence was pronounced. I 
hold, therefore, that the Magistrate's order 
was a pi'oper one under section 397, 
Criminal Procedure Code. 

No action is called for. The proceed¬ 
ings may be returned. 

N. H. Proceeding returned. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 195 

OP 1923. 

March 10, 1923. 

Present: —Mr. Justice Zafar Ali. 
RAM SARAN— Convict—Petitioner 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1660), s. —Cheating 


- ■Creditor receiving payment of debt—Subsc cjiicn^ 
denial — Offence. 

Aocuoecl received from Ihc conn.lainjiiil, his 
debtor, cash and cattle in payment‘oX the del)t 
due by the latter. Subsequciillv he gave the 
complainant notice calling upon liim to pay 
the debt and denied the receipt oX the ca.sh and 
cattle : 

Held, that, in the nbsence of proof that the 
accused received payment of the debt with tlie 
pre-conoeived iutenlioa of denying it later on, 
lie could not be held to have committed an 
offence under section 120 of the Penal Code. 

Petition, under section 439 of the Crimi¬ 
nal Procedure C'ode, for revision of an 
order of the Sessions Judge, Karnal, 
dated the 13th January 1923, coiifii’miii<>' 
that of the Magistrate, First Clas^ 
Sonepat, District Kohtak, dated the 21 sL 
December 1921. 

Mr. SiKnnair Chand, for the Petitioner. 

JUDGMENT. —Tlie case against 
Ram Saraii, petitioner, who iias been 
convicted of clieating under seetioji 120, 
Indian Penal Code, was, tliat in spile 
of receiving from liis debtor, the com¬ 
plainant, cash and cattle in jjavment of 
what he owed liim, lie gave iuin notice 
later on for payment of the debt original¬ 
ly due, and denied what lie had already 
received. Counsel for tlie petitioner 
contends that even if he did this, he 
could not be said to have committed 
cheating. Tliis point was raised in the 
grounds of apjieal to the learned Sessions 
Judge, but there is no reference to it in 
his judgment. It is clear that thei’e was 
no dishonesty or fraud in the creditor’s 
act of receiving the casli and cattle from 
the debtor, nor was it alleged that he 
made, the payment under deception. 

Liithei, there was nothing to show that 
the iielilioner received payment with 
the i>rG-conceived intention of denying* 
it later on. If Jie suljsequently denied 
it he cannot be said to have cheated tJie 
debtor though this conduct of liis was 
highly reprehensible. Tlierefore, 1 accept 
this petition in revision and acquit him 
and discharge him from his bail bond. 

2 - K, Petition accepted. 




JAGARNATH 


IXDIAX CASEvS. 

CHALBEV V. EMPEROR. MEGHLA V. MUHAMMAD. 



PATNA HIGH COURT. 

Criminal Revision Xo. 744 ou l‘J22. 

-Tannary ‘J, 192-3. 

Preseut Justice Ross 

JAGARXATH CHAUBEY— 

Petitioner 

vcrsu.'i 

EMPEROR— Opposite P.vrtv. 

(’riniinal Protr'lnrc ('uric V nf l,S!fS\ .■>. 

Ucfornintnrif .'Schools .!<•/ (U/// of lS!/7),s. ItJ- 
l\7i<il Code (Ac? of if, tji iJiJioncathf 

Vi'cciviixj st(dcii pi'npevtn — Youthfnl first offender 
■ Sentence of six nionths' riyorous iniprist>umcnt to- 
(htention in Ri ftonnatory School lli'jh Court, udu- 
thcr cun interfere. 

A sentence vl >is. montlis' licrorous imprison¬ 
ment on a youtliful tirsl ortender affcfl II' year- 
for an oIR iice of dislioneslly receivin';-* stolen 
jiroperty nmU r section III. iVnal (’odf. i.s im- 
l>roi)er, and wliere in lieu of this sentence the 
olYender has been orflcierl to b(‘ detained in a 
Ueformalory School, the Ui;rh Court has jurisdic¬ 
tion to inUrfeiv with the order R>r detf'iition. 

Sheik-li lien.fut v. C'nnteiHj/. 5 YV. N. :.0I. 
relicrl on. 

Revision from the order of the Addi¬ 
tional Sessions Judge, Patna, tlaled the 
1th December 1922, atfirming tliat of the 
Additional Distric'l Magistrate, Patna, 
dated the 15th Xovember 1922. 

.Mr. P. C. Rolf, for the Petitioner. 
JUDGMENT.— This is an applica¬ 
tion on behalf of one Jagarnath Chaul^ey 
a boy of 14 .V years who was sentenced 
to si.N months’ rigorous imprisoinent on 
conviction of an offence under section 
411 of the Indian Penal Code and whom 
the Additional District Magistrate 
ordered to be detained in a Refoi'nuitory 
School for 3! years instead of being 
imprisoned. It is contended that in view 
of the youth of the accused lie ought to 
have been dealt with under section 31 
of the Reformatory Schools Act. The 
sentence of six months’ rigorous impri¬ 
sonment on a youthful first offender in a 
case of this kind appears to me to have 
been improper and, therefore, this Court 
has jurisdiction to alter the order for 
detention in a Reformatory School 
[Sheikh Rcasut v. Courtenetj (1)]. I do not 
think that the case is one in which it 
would be proper that the boy should be 
discharged after admonition. But if the 
parent or the guardian or the nearest 
adult relative of the boy is willing to 

(2) 5C. W.ls\2iu 


enter into a bond in Rs. 100 to be 
lesponsible for the good behaviour of 
tile \outhful offender fora period of 
twelve months then such a bond will be 
acurepted and the order of detention in 
the Reformatory School will be set aside. 
If no bond is given the sentence will 
stand. The bond shouhl be given to 
the Additional Distiict Magistrate. 

Order accordingly. 


LAHORE HIGH COURT. 

Cui.MiNAL Revision A'q. 1523 of 1922. 

Feiuuarv 27, 1923. 

Justice Ahdul Raoof. 
ML GHLA—Accu sei) —Petitioner 


ML'flAMM^VD .VND others-- 
Co.upi..\i.NANT.s—R espondents. 

Crnnuuil Praecdure CodcfAct Y of s. JoO 

nischanjc. ot accuse,l—Couipen^aiion, order for 
~.\ottrc to coiiplainant. 

An order direr(im?a complninant to pav eom- 
I>f nsutioii lo an accused per.s ux who has heVu dis¬ 
charged. without givin- him an oj>portuiiitv of 
showing- cause why such order should not be 
made is bad in law and should be set aside 

Case reported by the District Alagis- 
trate, Jhang, witli Jiis Xo. nil of 1022. 

^li. -Jiwaji Ld<il j for tlie Petitioner. 

Ml. Sagar Chand^ for the Respon¬ 
dents. 


ORDER. Ill this case, a number 
or accused persons were ciiarged; some 
or them vere discharged, as tliere was 
no evidence against them. The Alagis- 
trate ordered the ctimplainant to pav 
compensation to the persons wlio had 
been discharged without giving the 
complainant an opportunity to show 
cause why such an order may not be 
made against him. The proviso fA) 
attached to section 250 of the Criminal 
1 rocedure Code lays down iJiat before 
making any direction as to the payment 
of compensation the Magistrate shall 
consider any objections which the 
complainant on information mav urge 
against the making of the direction. 

1 Ins was not done in this case. The 
order is consequently bad in law. I 
^cept the recommendation made by the 
District Alagistrate of Jhang and set 
aside the order of the Magistrate. 

-A.. Ordci' set aside. 
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AUTHINARAYANA I\T2R V. KRISHNASWAMY XYEU. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 279 of 1922. 

July 16, 1924. 

Present: —Mr. Justice Devadoss. 

AUTHINARAYANA IYER and 

OTHERS—Defendants—Appellants 

yC KSHS 

KR18HNASWAMY IYER— Plaintiff 

—Respondent. 

Limitation Act (IX of WOS), Sch. I, Art. 131 - 
Unpaid }>urchase~monetj, suit for—Date of payvient 
postponed — Limitation, operation of. 

A claim for unpaid purchase-money is governed 
hy Art. l.V’ id Si^liedule I to the Limitation Act and 
the starting point of the i)criod of imitation in the 
date of sale and not the date to whirli the pay¬ 
ment of the purchase-money is postponed. 

A lien for \mpaid purchase-money in a statu¬ 
tory charge and parties cannot extend llie time 
given by law for the enforcement of such a 
cliarge by simply jiutting off the dale of pay¬ 
ment. 

it in however open to them to <*realc a cliarge 
by a i>roper rlocument and lix a period for tlic 
payment of the amount due. 

8econd appeal against the decree o£ 
the Court of the Subordinate Judge, 
Mayavaraiu, in Appeal Suit J(> of 1920 
(Appeal Suit No. 18o of 1920 on the 
file of the District Court of Tanjore) 
preferred against the ilecree of the 
Court of the District Munsif of .Maya- 
A^aram, in Original Suit No. Ill of 1918. 

^letisrs. K. Bltoshyrt in Iyengar and P. 
J. Kiippanno Rao^ for the AppcllanLs. 

Mr. *V. Muthusami iycr, for the Re- 
si)ondents. 

JUDGMENT.— The first question 
argued in this see-ond apfieal vas tliat 
E.xhibit B was the (consideration for 
Exhibit A and the plaintilY was not 
entitled to claim a statutory charge for 
the unpaid purchase-money. Ph-om a per¬ 
usal of Exhibits A and H it is ele^ir that 
the vendor did not accept l‘]xhil5it B as 
consideration for the sale. According to 
JOxhiViils A and B the arrangement was 
that the vendee should execute a bond 
h>r the unpaid purchase-money, nnder- 
laking to j>ay the anionnl on the hap¬ 
pening of a certain event, namely, the 
attaining of majority of Dliarmaraja 
Iyer. It cannot be said that the vendor 
acceplcd the lu»nd ns consideration 
for tlic price of the property sold. 
The vendee undertook to pay the price of 
the land sold to him on the happening 


of a certain event. I find against the 
appellant so far as this contention is 

concerned. 

The next contention is that the suit is 
barred by limitation as more than 12years 
have elapsed from the date of the sale. 
The plaintiff's case is that he had a 
statutory charge and by Exhilnt B the 
date of payment was fixed as 17lli July 
1905 and that he, therefore, has 12 years 
from that date. The plaint was filed 
no doubt Avithin 12 years from that 
date. But the real question is whether 
ill the case of statutory cliarge lor 
unpaid purchase-money, the vendor can 
(daim the purchase-money more than 
12 years after the date of the sale. It 
is settled law that in the case of a 
claim for unpaid purchase-money, Art. 
152 of the Limitation Act applies, 
vide l^amakrishna Ayyurw Sahramania 
Ayycn, (1). The furtlier ((uestion is 
when does the money become payable? 
'fhe third column of the First Schedule 
against Art. 132 contains the words 
“wlien the money sued fur becomes 
due". The price of the land sold is 
pavaiilc on the date of the sale. So the 
mouev becomes payable to the vendor 
oil tlie date of tlic sale. The suiL 
therefore, has to be brouglit Avilhin 12 
years from the date of the sale. 

On behalf of the jdaintiff it is urged 
that h^xhibits A.and B should be con¬ 
sidered as parts of one transaction and 
by Exhibit B time for |iaymeiit Avas 
postiioiicd and that, therefore, the plaint¬ 
iff's suit is Avithin the period of limi¬ 
tation. No doulit in tli(‘ case of con¬ 
tract liclAveen tAvo persons it is open 
to the obligor to c.\tend the period of 
limitation by a subsccpient document. 
But in tins'<’asc the charge Avas not 
created bv the act ol the parties. The 
charge Avas a statutory charge and 
unless the parties clearly expressed 
their intention to extend the period 
of limitation b\- a proper instrument, 
a document like Exhibit B cannot 
extend the limitation given 

by laAA-. The respondent relies upon a 
iudgruent of this Court in Knvoojufor 
Velayuda Rcddi v. Eeddiyvari Xarasiviha 

iU M. 30j. 
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SOXA PATIL V. LAXMAX. 

(2). 1 do not see how that case can 
help the plaintiff. There tlie charee 
or mortgage was created hy the act 
01 the i)arties; it was open to the par¬ 
ties to vary the terms of a prior docu- 
ment by a proper subsequent instru- 
ment. Here as 1 liave said the charge 
IS given hy laiv and tlie parties can- 
not extend the time given hy laiv for 
the enforcement of such a charge hy 
simply putting off the date of paWnt 
As I said It was open to them to create a 
charge hy a proper document and fix 

payment of the amount 
due. Exhibit B is not such a 

document and, therefore, the contention 

of the appellent ought to prevail. 

in the result I allow the appeal and 
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NAGPUR JUDICIAL COMMIS- 

SIGNER’S COURl'. 

bEcoND Civil Appeal No. 558 of 1922 

June 16, 1924. 

Hallifax, A. J. C 

SONA PATIL— Plaintiff—Appellant 

vei'siis 

LAXMAN AND OTHERS—Defendants 
,. . —Kespondents. 

Ob, 37, so Tank cloifed—Crops damaged—Suit for 

cr<ft>a® hv /h’■ for injury caused to 

crops by the closing of the main sluice of a tank is 

governed by Ait 39 and not Art. 36 of the Limi- 

the obs1rur?^,n alleged by the plaintiff that 

ventPrl ^ caused continued and he was pre- 
U o ^ It by threats of violeLe 

U IS a continuing wrong and under Art. 37 read 
with section 23 of the Limitation Act the su^ 

^ ^ brought within tw 

S S. °482 col f ] 

Appeal against the decree of the 
District Judge, Bhandara, in Civil Appeal 
No.^17 of 1922 dated the 24th aS 


n Messrs. D. T. Mangalviurti and K.K. 
;e Gandhe, for the Appellants. 

} Respondents, 

r- . JUDGMENT.-The plaintiff, who 

L- IS appellant here, sued for compensation 

i- tor the injury done to his dhan crop 

'hV the closing of the main sluice of a 

‘ r plaint, which was filed on the 

T alleged that 

on the 5th of October 1918 when he was 

. taking water from the sluice, the defend- 
I ants obstructed him and prevented him 
. rrom taking any more, so that he got a 
very small out-turn; he harvested the 
- (lhan in the second half of November, 
so that his cause of action arose on or 
about the 1st of December 1918. 

1 he written statement of the de¬ 
fendants dealt fully with the merits of 
the case but did not raise any plea of 
imitation an omission which is somewliat 
unusual. The question was, however, 
laisecl in some way, apparently bv the 

Judge himself, and the plaint- 
,-n „ u further statement 

th defendants had 

threa end him with violence if he opened 

in ^ud closed it, and 

m feai of that violence he had not opened 

heen®^'" The Suit has 

been dismissed m both Courts as barred 

y line without any trial on the merits. 

tkn A U’as held that 

the Article of the Schedule of the Limi- 
^‘=t/o'^erning the case was Art. 36, 
f\n^ f I’efers to suits for compensa¬ 
tion for malfeasance and the like not 
other^vise specially provided for in the 

fu ’ A * several provisions 

^ 7^^ clearly cover the 

Hp ^ n plaintiff, that Arti¬ 

cle courd certainly not apply. In appeal 

provisions 

(compensation 

mention ^ 9 ''vater channel) and 
section 23 (continuing wrong), hut the 

learned District Judge held that the suit 

one for compensation for trespass 

Trt property, governed by 

frr^m time began to loin 

section ^ 9 ^^^^ October 1918, as neither 
section 23 nor section 24 of the Act could 
be called in aid. 

priginal alleged wrongful act of 
the defendants out of which the claim 
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arose was certainly a trespass on immove¬ 
able property, rendered actionable by 
being accompanied by obstruction of a 
■water course, and as the trespass was 
not repeated section 23 of the Act does 
not extend the accrual of the cause of 
action in respect of the trespass to any 
date after the 5th of October 1918. 
But there was also a separate cause of 
action in respect of the obsti'uction of 
the water course by itself, and the 
plaintiff alleged that the obstruction was 
continued by the defendants till the 
following July, in tliat lie was prevent¬ 
ed by threats of violence from removing 
it. That is undoubtedly a continuing 
w'l'ong, and under section 23 and 
Art. 37 of the Limitation Act the suit is 
within time if it is brought within three 
years, of the last day to which the wrong 
continued. None of the plaintiff's alle¬ 
gations of fact that make out that the 
obstruction of the water course extended 
at least up to the 16th of November 1918, 
the first day of the second half of that 
month, has been denied, and they must 
be regarded as admitted. 

The suit filed on the 16th of Novem¬ 
ber 1921 w^as, therefore, within time. 
The decree of the lower Appellate Court 
will accordingly be set aside and the 
case will be remanded to the First Court 
to be tried out on its merits. A certificate 
for the refund of Court fees paid on this 
appeal will issue. All other costs here¬ 
tofore incurred ■will be costs in the suit. 

4 _ 

G. R. D. CasQ remanded. 


MADRAS HIGH COURT. 

Le'iters Patent Appeal No. 6 of 1923. 

April 10, 1924. 

Present :—Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice, Mr.' Justice 
Ramesam and Mr. Justice Wallace. 
BOLLA GROUVAYYA and OTiiERBr- 
Defendants—App?;llants 

versus 

CHERUKURIVENKATARATHNAM - 

Plaintiff—Respondent, 
l<cgi$tration Acd (XVI of lUOS), s. 77—licfusal of 


Registrar to register document— Suit for registration 
-- Court, duty of. 

Ill a suit under section 77 of the Kegistratiou 
Act, against the refusal of the Registrar to re¬ 
gister a document, tlie same considerations should 
guide tlie Court which should guide llie Registrar 
in considering his duty to register or refuse 
registration, [p. 18-1, col. 1.] 

The question for consideration would he whe¬ 
ther the document tendered for registration was 
actually in the state in which it was e.xecutcd 
by the parties to it. [i6id.] 

\Vhe.ro it is found that the document tendered 
bears the most apparent traces of having been 
tampered with, after the execution of the docu¬ 
ment in its original state, the Court should refuse 
to direct registration. [i6id.] 

Letters Patent Ai)peal against the judg¬ 
ment of Mr. Justice Pliillips, dated the 
19tJi February 1923 and passed in Appeal 
No. 300 of 1921, preferred against a 
decree of the District Court of Kistna at 
Masulipatam, in Original Suit No. 17 of 
1920. 

Mr. K. Krishnamachariar, for the Ap¬ 
pellant. 

Mr. iV. Rama Rao, for tlie Respondent. 

JUDGMENT. 

Coutts Trotter, C. J.- This was a 
suit brought under section 77 of the 
Indian Registration Act which enables 
a ])erson who has tendered a document 
for registration to bring a suit in a 
Civil Court against the refusal of the' 
Registrar to register it. 

In this case the plaintiff tendered a 
document, which is before us for registra¬ 
tion. The document bears the most ap¬ 
parent traces of having been tampered 
with. In one sheet all the glaze of the 
paper has been destroyed and there is 
a very deep discolouration. Others bear 
ol^vious signs of the surface of the 
paper having been chemically dealt with 
but throughout although the discoloura¬ 
tion is marked, iii the operative sheets 
of . the document, the signature, Avhicli 
is admitted, and the stamp paper at the 
top are practically intact. Expert evi¬ 
dence has shown tliat the discolouration 
and the distraction of the glaze on the 
surface of the xiaper is due to chemical 
action. The inference that those altera¬ 
tions were made after the execution of 
the document in its original state by 
the defendants is almost irresistible. 
Naturally enough the plaintiff was 
asked what explanation- he proposed 
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to offer. The one he gave was so childish 
that hardly any of the learned Judges 
who considered this matter have treat¬ 
ed it seriously. Tiiat being so, what is 
the position? Is this Court to enter 
into a roving enquiry into the proba¬ 
bilities and the surrounding circum¬ 
stances and ])ul itself the (luestion— 
Does this docmment, whatever its history, 
represent the substance of the agreement 
between the parties? In my opinion, 
that is a wholly olficious and irrelevant 
enquiry. The Registrar lias got to ask 
himself merely this: Is this document 
now tendered to me to be registered * 
actually in the state in which if was 
executed by the ]»arties to it? In my 
opinion, he* would be exceeding his 
functions if, he went into a roving en¬ 
quiry to guess at the lU’oViabilities of 
its in-ovisions; and it appears that, in 
a suit under section 77, the same con¬ 
siderations should guide the ('curt whicli 
should guide the Registrar in consider¬ 
ing his duty to register or to refuse 
registration. Indeed, were it otherwise, 
the Court would be called upon to say, 
in effect tliat the KegLstrar was pei*- 
fectly justified in refusing registration, 
but that the Court will nevertheless 
order it to be registered; and the result 
might be that the Court would order 
registration of the document which had 
been altered behind the back of a per- 
Bon who executed it and after its ex¬ 
ecution and signature on the ground 
not that he had ever executed it in its 
present Btate, but that it represented 
what had actually been agreed bet¬ 
ween the parties. In my opinion, such a 
conclusion is so absurd as to refute 
itself. 

This appeal must be allowed and the 
suit dismissed with ci:»sts throughout. 

I niay add that, if the facts were as the 
plaintiff contends, namely, that, nlthough 
he has tampered with the document, the 
agreement was that which he contended 
to be, he has a remedy other than by 
proceeding under this Act, or at any 
rate he had, though perhaps by now he 
may have lost it by limitation. ‘ 

If the inipugned document has been 
regieterecl in pursuance of the order of 

Pislrkt Judge—iiud wc sire giveu to 
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understand that it has—the registration 
stands cancelled. This order Avill be 
communicated to the Registrar of Kistna 
District. 

Ramesam, J. —I agree. 

Wallace, J. —I agree and have no¬ 
thing to add. 

Appeal allowed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second ('ivil Appeal No. 371 ok 192-1. 

Se|)tember 24, 1924. 

Present: —Mr. Dalai, J. C. 

(1 AXESII DAT— Dependant— 

Appellant 

versus 

M1K1) 1^ 131H A RI—P LAINT i KK— 

Respondent. 

hinii(atio)L Art iJ^nf WOS), s. ■) —Appceil filed 
beyond time -Delay due to Pleader a clerk— 
iSu^icieut cause - ICxtcnsion itf time. 

A mistake of the clerk of the Counsel engaged 
in H ease resulting in the tiling of an appeal 
after the expiry of the periotl of limitation does not 

stand on a lughcr plane than a mistake of a party 
and is not sufficient for extension of time under 
section 5 of the Limitation Act. 

Second^ appeal against the decree 
of the First Additional 8ub-Judge, 
Gonda, dated the 9th iMay 1924, in an 
appeal preferred against a decree of 
the Munsif, Gonda, dated the 20th 
December 1923. 

Mr. 5. A'. Ro?/. for the Appellant. 

Mr. IL A. Das, for the Respondent. 

ORDER. —Thisappeal is beyond time. 
It is said that the mistake \\ as not due to 
the party tiling the ajtpeal but due to a 
clerk of the learned Counsel engaged in 
the case. The learned Counse;! read out 
to me abstracts of certain rulings from 
Mr. Rustomji\s book on Limitation, some 
of which were against himself. The 
niistake of a clerk does not stand on a 
higher plane than the mistake of a party 
and I see no reason to extentl the time 
under section 5 of the Limitation Act. 

The petition of appeal is dismissed. 

H. Appeal dismissed. 
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madras high coOrt: 

IApI'Eal again’st Ordrp. Xo. 378 

OF 1923. 

April 17, 1921. 

Present Jns'ticc Krislinan 

BATfll. LA PJ^TCHJREDDI Axn other-s 

Defexdaxts—Appei.i.axts 

vej'sus 

YKIA.APEDDI BHARATASASTRI - 

Plaixtfff—Respoxdrxt. 

Code (Act V of lUOS), s. 11-- 
Heard and Jinally decided," meaning of—Findinq 
7 ycor</<»(/ to acoifl remand, whether resjudicata. 

rt)r a tin(iiii<r to heroine iv.s* judicata, it is 
nece.ssary tliat tin* ]»oint .should have )>een “heard 
and linally determiiKMl ”. |p. |S(;. cul. 1.) 

When a (’oiul merely/or the [mrpose of piv- 
vi'ntinj' a reniHiid rec'ords a coiiclusioii on an 
issue not necessary for the deei.sioii and the 
decree is not based upon it. the Court eunnot he 

lield to liav(‘ "heard and naatly determined the 
question." [d*id.] 

iJecarakonda Karasamma v. De^arakonda 
Kannai/a, -IaM. irM; a Ind. Jur. h.'U; 1 Jnd. Dee 

(S’, a.) followe«l. 

Appeal a,i?jiinst an order of remand, 
dated the 1 Ith December 1922, of the 
('onrt of the Subordinate Judge, 
Hapatla. in A. S. Xo. 131 of 1922, jireferr- 
ed against I ho decree of the Court of ihe 
District Munsif, Hapallu, in O S 
Xo. 125 of 1920. 

Mr. (\H. linrfltra /'uo, for the Appel¬ 
lants. 

I\Ir. Ji. Somaijya, for the Re.spondent. 

JUDGMENT*—The cpiestion niised 
in this case is one of res judicata. The 
appellant represents the intere.sts of one 
Pitohi Reddi. Tlxe respondent represents 
the interests of one Rami Reddi II. Rami 
Reddi and Bapi Reddi brought a suit, 
D. S. No. 372 of 1901, and got 
it declared that certain alienations ' by 
the widow in possession to Pitchi Reddi 
and to some others respectively were not 
binding upon the reversioners. In that 
suit Pitchi Reddi and the other defend¬ 
ants raised the question that the property 
rlid not belong to the widow’s husband, 
and, therefore, the reversioners harl no 
right to the properties. Thev also raised 
the (luestiou that the suit was barred 
by limitation. These were the two main 
(piestions raised in that case. The Dis¬ 
trict Miinsif came to the conclusion that 
the suit was l)arred by limitatipn and dis¬ 


missed tlic suit expres.sly on the ground of 
limitation. He also gave a lindingon 
tlie issue as to title against the plaintih's’ 
rt‘versioner.'^, holding that the properties 
did not belong to the estate of liie de¬ 
ceased last male holder as alleged l.'V 
tlieni. But after coming to that linding 
lie stated in liis judgment tlial lie record¬ 
ed lliat finding for the purpose of 
preventing a remand, but tliai he reallv 
based Ids judgment upon the finding ori 
limitation. It is the finding of tlie Dis¬ 
trict Munsif in that suit on the (fuesfion 
of title that is now claimed to make that 
question res jndicata between the present 
I>arties. There was an appeal from the 
judgment of the Di.strict Munsif liy one 
of the reversioners Bapi Reddi; the other 
reversioner Rami Reddi was joined as 
the 5th respondent. So far as the secorifl 
set of alienees were concerned the Dis¬ 
trict iMunsil s decree was confirmed, on 
the finding that tlie suit was l>arred by 
limitation by tlie Appellate Court. Hut 
the Appellate Court oxpre.ssofi no opinion 
on the matter regarding Pitchi Reddi's 
claim as the matter ended in a compro¬ 
mise by which the decree of the l-'ir.st 
Court was set aside and Ihe suit was 
decreed in ajijieal as per terms of the 
compromise under which Pitchi Rcfldi 
agreed that Bapi Reddi should take tlie 
propertie.s on the death of tlie widow, on 
the footing that the alienation to him 
did not cover more than the life estate 
of the widow. There was a .secoml aj)- 
peal in the matter by Pitchi Reddi in the 
High Court in which this eompromise 
decree seems to have been set aside and 
so far as Bapi Reddi was concerned the 
decree of the k'irst (kmrt was restored, 
Rami Reddi not being a party to the 
second appeal. This is hoAv the matter 
stands. Now the lower Court has held 
that the finding in the previous litigation 
as to title i.s not res judicata in the pre¬ 
sent litigation on the ground that the 
finding of the Fir.st Court as to title had 
been by implication set aside by the 
Appellate Court ami the High Court’s 
decree restoring the First Court’s decree 
was not binding upon Rami Reddi, be¬ 
cause he was not a party to the second 
appeal. Assuming for a moment' that this 
view is not correct, and the First Court’s 
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iindings are still subsisting, we must 
still hold that the ({uestion of title has 
not been made rta judicata by those find¬ 
ings. The findings of the First Court on 
the question of title was only a tentative 
decision; a sort of opinion expressed by 
the Court that the title was not in the 
person whom the reversioners put for¬ 
ward, The District Munsif says, after 
finding on the question of title in favour 
of the alienee, in paragraph 17 of his 
judgment that : “the finding on the first 
issue was beside the ])oint, and that he 
ought not to have recorded the finding 
but for saving the suit from being re¬ 
manded in case tlie Appellate Court 
disagreed with him in his finding of the 
other issue.” He then considered the 
question of limitation and found that 
the plaintiffs' suit was barred by limita¬ 
tion and dismissed the suit. It is clear 
after this statement of the Munsif that 
lie did not intended to base his judgment 
at all upon the question of title; his 
finding, therefore, can only be treated as 
an obiter'dictum and not its res judicata 
at all. For a finding to become res judi¬ 
cata it is necessary that the i^pint should 
have been heard and finally tletermined. 
AVhen a Court merely for the purpose 
of preventing a remand records a conclu¬ 
sion on an issue, not necessary for the 
decision, we cannot hold that it has finally 
determined the question. This point was 
decided by the Madras High Court in 
Dcvarakorida Narasamma v. Devarakon- 
da Kannaya {!). Their Lordsliips held: 
“The words in section 13 of the Civil 
Procedure Code * has been heard and 
finally decided by such Court’ do not 
apply to an opinion expressed in the 
judgment on other issues not material for 
.the purpose of the decree, though pro¬ 
perly determined under section 204 of 
the Code of Civil Procedure bv the 
Court of the first instance.” That is^ if the 
decree is not based upon a particular 
finding, that finding cannot be treated as 
res judicata^ We, therefore, agree with 
the S\ibordinate Judge in thinking that 
there is no ?'eif judicata in tliis case, and 

dismiss the appeal Avith costs. 

Appeal dismissed. 

*1 M. 134; 5 Jud. Jur. 634;. 1 Ind. Dec. (s. s.) 


LAHORE HIGH COURT. 

lSecoxd Civil Appeal No. 2719 of 1923. 

June 25, 1924 

Present :—Sir Scott-Smith, Kt., 

Offg. Chief Justice. 

Muhammad .BAKKAT ULLAH— 
Plaintiff—Appellant 

vd^sxi s 

FASIH ITLLAH and others— - 
Defendants—Respondents. 

Pensions Act (XXIII of 1871), s. O—Suit relating 
to share of jagir- Collector's certificate whether 
necessary- Certificate not obtained- Procedure. 

A suit for a declaration that plaintiff is the 
sole owner of a certain share in a jagir cannot 
proceed without a certificate from the Collec¬ 
tor under section 6 of the Pensions Act. 

But the absence of a certificate is not a suffi¬ 
cient ground for the summary rejection of the 
plaintiffs appeal and the hearing may be ad¬ 
journed to enable the plaintiff-appellant to obtain 
the certificate. 

Ihtisham AH v. Sham Sundar, 25 A. 73; A. W. N". 
(11)02) 187, Antaji Vasudev Kelkar v. Vinayak 
Keshav, 27 Ind. Cas. 927; 17 Bom. L. R. 153, fol¬ 
lowed. 

■ Second appeal from the decree of 
District Judge, Delhi, dated the 31st July 
1923, affirming that of the Sub-Judge, 

Third Class, Delhi, dated the 23rd January 
1923. 

Mr. Saga r Chand, for the Appellant. 

Mr. Mohammed Monier, for the Re¬ 
spondents. 

ORDER. —In this case out of which 
the present second appeal arises plaintiff- 
appellant asked for a declaration that he 
was the sole OAA'ner of a certain share in a 
jagir. A preliminary objection is taken 
on behalf of the respondents to the effect 
that the suit could not proceed in the 
absence of a certificate granted bv^ the 
Collector under section 6 of the Pensions 
Act XXIII of 1871. The matter Avas 
before the Collector Avho directed that 
the plaintiff should bring a civil suit but 
gave no certificate inproperfoi-m. Having 
regard to section 4 of the Act, I am 
satisfied that the certificate Avas essential, 
but I do not think that the absence of 
one is a sufficient ground for the 
summary rejection of the appeal. In the 
case reported as Ihtisham AH v. Sham 
Sunder {\) the Judges adjourned the hear- 


<1) 25 A. 73; A, W. N. (1902) 187, 
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mg of the appeal and allowed the appel¬ 
lant three months to take such steps as he 
might be advised for the purpose of 
obtaining a certificate under section 6 of 
the Pensions Act. The same course was 
adopted in the case reported as Antaji 
Vasudev Kelkar v. Vina-yak Kesliav (2). I 
therefore, allow the appellant three months’ 
to obtain a certificate from the Collector 
under section 6 of the Act. A fresh date 
will be fixed after the coming vacation. 

K. s. D. Order accordinqly 

(2) 27 tnd. Cas. 927; 17 Bom. L. R. 153. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1446 op 1921. 

April 22, 1924 

Present: —Mr. Justice Phillips. 
GOSULA KONDA REDDI and another 
—Defendants Nos. 1 and 2—Appellants 

versus 

PULCHERLA PICHIREDDI 

AND Ol'HERS—PLAINTIFFS NoS. 1 TO 4, 

Defendant No. 4 and Legal Represen¬ 
tative OF Defendant No. 3—Respondents. 

Evidzmt Act (I of 1872), s. O') — Presumption of 
genuineness of document - Period of 39 years, 
computation of. 

In applying the pr33umptir)n allowed by sec¬ 
tion 90 oI th3 Kvidea'*i Act, the period of ,30 
ydii's i.3 to b3 reckoned not from th^.date upon 
which the document is hied in Courtj but from 
the date on which it havino: been tendered in 
evidence, its g^nuinenc.sS or oth3r.vise bscam? the 
subject of proof, fp. 417. col. 1.] 

Ilari Ham v. Mutsaddi, 42 Ind. Cas. 80, Minu 
Sirk'ir v. Hhedoy Wath Hoy, 5 C. L. H. 1.3.o, Ladka 
Sinjh V. Uukam Devi, 75 Ind. Cis. 57; 4 L. 233; 6 
Ij. L. J. 97; {1924) A. 1. R. (L.) 145, followed. 

Chirannji v. Kalin, 25 Ind. Cas. 412; 12 A. 
L. J. 507, not followed. 

Second appeal against the decree of 
the District Court, Nellore, in Appeal 
Suit No. 45 of 1919, preferred against 
the decree of the Court of the District 
Munsif, Kanigiri, in Original Suit No. 
417 of 1915. 

Mr. K. Krishnasivami Iyengar] for the 
Appellants. 

Mr. T. V. Ramanatha Iyer, for the 

Respondents. 

JUDGMENT ,—The appellants raise 
an obj ectiou that Exhibit A, which is a 


registration copy of a sale-deed executed 
m 1888, has not been propeily proved, 
because the presumption under section 
90 of the Evidence Act cannot be drawn, 
as the document was less tlian 30 years 
old when it was first produced in Court, 
When the case was first tried, tlie 
Munsif naturally did not consider 
whether section 90 was applicable because 
the document was obviously not 30 years 
old at that time. But after finding tliat 
the loss of the original was not satisfac¬ 
torily proved, he refused to allow tlie 
sale to be proved by secondary evidence, 
whether oral or documentary in the 
shape of Exhibit A. Therefore, although 
this document was marked as Exhibit 

A, it was not treated as evidence in the 
suit. 

On appeal the suit was remanded for 
re-trial and when it came on for re-trial the 
sale-deed, of which Exhibit A is a copv 
w'as more than 30 years old; and it lias 
been laid down so long ago as Minu 
Sirkar v. Rhedoy Nath Roy (1) that in 
applying the presumption allowed by 
section 90 of the Evidence Act, a period 
of 30 years is to be reckoned not from 
the date upon which the document is 
filed in Court, but from the date on 
Avhich it having been tendered in evi¬ 
dence, its genuineness or otherwise be¬ 
comes the subject of proof. I have been 
referred to a decision of a Single Judge 
reported as Chirannji Lai v. Kallo (2) 
which seems to take a different view, hut 
the same view is taken in Hari Ram v. 
Matsaddi (Z) and in a recent case of the 
Lahore High Court, Ladha Singh v 
Ilukam Devi (4). The lower Court was* 
therefore, quite justified in applying 
section 90 of the Evidence Act to 'this 
document vdiich was 30 years old at 
the time when its genuineness came up 
for consideration, namely, at the time 
of the re-trial in the District Munsif’s 
Court. Apart from this, it might be 
noticed that the appellants in their 
written statement did not deny the 
genuineness of this document. They 

(1) 5 C.'L. R. 135. 

(2) 25 Ind. Cas. 412; 12 A. L. J. 507. 

(3) 42 Ind. Cas. 80. 

. ® L. L. J. 97- (1924) 

A» it K* 
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<li'l no\ . (lireotly ailniit it.A exe^raitidii, but 
para2Tri|»lis .] niid I of writtr-n 

stnleinnit sln.w' clcaj-ly tlial tlit\v di*! 
iniiWip(ll\* Milmii execiilion. but (lenied 
llic hntia Jidcs and tho validity the 
drieuiiKuit. In that \‘ie\\' alsri it seems 
rather strange tliat they should now 
(luestion the <i-enuineuess of the doeu- 
lueiit, namely, the tact of its execution, 
Ibu-doth these reasons the second appeal 
fails and is drsiniss*Hl with costs. 

-l/>/>(Yd disinissuL 


MADRAS HIGH COURT. 

t’lVIL Rkvisiox Pktttiox Xo. 87<>oP 

April 24,11)21. 

Piesciit: - Ml', .fustice Olivers. 

K r P f'A M MA [i ■ - Pkt IT ri'iN r u 

^fUXlAlMW (MIEtVy an’d otiirrs— 

Ruspondrn'ts. 

Cuanlinjiii and U'an/.f A('t(VIIT of }S0(l), 

(}J - Per.^on.‘^ not gnajulianst, pmcetdiriQ.f against — 
Power of Court to j>a.'ts orthrs. 

ruder section t.‘) f>£ the (luardians and Wards 
Act, it is only tlje conduct or pr<iceedin»s of anv 
Kuardiuu appointed or declared hy the (Vuirl 
wliich can be called in (luestion. TJie Uistrict 
('o\irl lias, therefore, no power to pass order.s 
aj<ainst persons not g:uar<Uuns except in certain 
fipeciliecl instances. 

Korrnna Somaicka v. Kovidala Pedda Hamiah 1.1 
Ind. Cas. 251; 10 M. L. T. 18.1; (llUl) 2 ,M W ’ X 
510; 22 M. L. .1. 10.1; .1(> M. 10, relied on. • • * 

tra//ace Sitka lioi v. Wallace Hadha Boi 51 
Ind. Cas. 216; .16 M. L. J. 189, distinguished. 

Therefore, a mother who has been appointed 
by Court as guardian of her minor daughter is 
not entitled to apply under the .section for 
return of the child's jewehs from a relation, with 
whom tlie child was living before her appoint¬ 
ment by Court as guardian. 

Petition, under sections 115 of Act V 
of 1908 and 107 of Government of India 
Act, praying the High Court to revise an 
order of the District Court, Coimbatore, 
in I. A. No. 341 of 1922,. in I. A. No 189 
of 1922, in O. P. No. 91 of 1919. 

Mr-A. Vasudeva Menon^ for the P.eti- 
tioner, 

Mr. V, Nai'asimha Iycngai\ for the 
Respondents. 

JUDGMENT,— In this case the 
minor's guardian -vvas the mother, the 


present petitioner, appointed on 29th 
Xovernher 11)11). Sometime l)efore that 
the miiuu' lived with llie secoml i-espond- 
ent lier uncle preRumal)ly against 
tho wishes (»!’ the mother. The girl 
was returned to tho mother on IHtli 
December 1919 and the ]>resent appli¬ 
cation is hy the mother for the 

return of two jewels .said to have been 
tdi the i>ersou of the minor, when she 
went to second respondent, d'he mother’s 
attitude is a peculiar one. She denies 
having put in any such application 
an^l now says the District Judge has 
acted without jurisdiction. I think he 
lias. The mother is no doubi a person 
interested in the minor under section 43 
(1) of tlic Gnardians and Wards Act hut 
it it is only the conduct or jiroceed- 
ings of any guartlian appointed.or de¬ 
clared by C'ourt which can he called in 
ciuestion. I'lie second respondent had 
ceased at the end of 1919 to he even 
a de facto guardian an<l was not sucli 
at the date of the application l)^■ tlie 
mother in 1922. 

The case, therefore, in Wallace SUha 
Boi v. Wallace Radita Hot (Ij has no 
application. 

The learned District Jmlge has ]>ro- 
ceerled on tiie powers conferred hy 
section 43 of the Act. But as pointed 
out in Komma Somakka v. Kovidala 
Pedda Raviiah (2) the Act does not pro¬ 
fess to give the District Court aaiy 
power or authority over persons other 
than the guardian or the minor excejit 
in certain instances which do not apply 
here. I, therefore, think in the circiim- 
stances of this case the District Judge 
acted without jurisdiction and he had 
no right to call upon the second repond- 
ent to deliver up the jew^els under 
section 43 of the Guardians and Wards 
Act. I think interference is called for 
and I allow the civil revision petition 
and set aside the order of the District 
Judge with costs. 

V. N. V. Petition allowed. 

(1) 51 Ind. Cas. 236; 36 M.-L. J. 1S9. 

(2) 13 Ind. Cas. 251; 10 M. L. T. 483; (1911) 2 M. 

W. N. 519; 22 M. L. J. 103; 30 M. 19. 
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RAMPRASAD l\ JASKARAM. 

NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 2()7 of 1923. 

June 1(), 192-1. 

Preseiit: —Mr. Hallifax, A. J. (\ 
KAMPRASAD— Appellant 

Seth JASKARAN and otiieus— 

Respondents. 

Provincial Insolvency Act (V of lOJO), $. o.l—- 
Sale by insolvent- Vemiee payiiiif ojf movtyaye-^ 
Sale held fraHilulent'~\'endee whether entitled to 
'i^demption amount. 

If a pers»)n, in whose favour a sale is oxeeuled 
hy an insolvent, pays otl a mortgage on the. trans¬ 
ferred property, he is entitled to he tuitered as 
a scheduled creditor to the extent of the amount 
j.aid hy him, even tliough the ssde is set aside 
by the Insolvency Court uinier section o'.i of the 
l^rovineial Inftsolvency Court as fraudulent and 
void as against tlie lieeeiver. Ip. 1S‘J. cols. 1 A* t?.| 

The principle that where both parties to a v»)i<l 
agreement are etiually tt) blame in the. matter the 
law will restore lt> neither of them any advantage 
that he mav have allowed the other Xo gel from him 
has no api>iication to a ease where the object of the 
fraud has been wholly frustrated. Ip. -IHy. col. 2.] 
Jadu \-ath Poddar v. Hup Lai Poddar, .i.'l ('. 
007- 4 C. li. d. 22; 10 V. W. N. (loO, ami Munisami 
Mudaliar v. Svblmrayar, .‘11 M. 07; .*5 iM. U. T. 24 I; 18 
M. li. d. l’)l. referred to. 

Appenl against the order of theDistriet 
Judge. Raipur, in Civil Appeal Nt>. 10 
of 1922, dated on 22nd Kebrnary 

1923. 

Mr. ir. li. Ptiycinik, for the Appellant. 
Dr. 11. S. and Mr. M. P. Bohde, for 

the Respondents. 

JUDGMENT. --GenJ Prasad, wlio 
Avas adjudged insolvent as from the 
22nd of February 1919, executed a sale- 
deed in favour of the appellant Ram- 
praaad on the 10th of December 1918 
for Rs. 5,000. The property whieli the 
sale-deed purported to transfer was 
subject to a mortgage in favour of one 
Gajadhar, and the amount i)ayable on it 
on that date was Rs. 4,700. This sum 
was paid to him in redemption of the 
mortgage by Ramprasad. It may he 
mentioned that the sale did in fact also 
practically extinguish anotlier mortgage 
for Rs. 3,i05 of the same property held 

hv Ramprasad himself, hut this was not 

nietioned in the sale-deed. 

In the x)roceeding.s in the Insol¬ 
vency Court this sale-deed Avas eventually 
held to he fraudulent and void as 
against the Receiver and was annulled 


under section 53 of the Provincial 
Insolvency Act, 1920. Later the Court 
ordered that the mortgage propert\- 
sliould he sold irei* ot both morl trages, 
hut tliat Ramprasad should l)e entered 
in the sehedulo of creditors for Rs. -|,7U0, 
the amount ho liad paid in redemption 
of Gajadhar’s mortgage. In appeal the 
lir.st jiarl of tliis order was maintained 
and the latter part set .saifle, it being 
held that Rampra.sad was not entitled to 
share in the a.ssets oven as an ordinary 
creditor. 

The appeal to this Court is only 
in respect of Dajadhar's mortgage anil 
we are no longer concerned wiMi the 
other, for wliich it lias been held that 
no consideration ever iiassed. It is con¬ 
tended that the lu-operty ought to })e 
sold .subject to (lajadliar'.s mortgage no\\' 
in the hands of Ramprasad or at the 
least that Rampra.sad ought to he ma(ie 
aseliednled creditor for lis. 4,700. It 
lias to he remeinhered that what lia.s 
been found to he fraudulent and void 
is the transfer of the ])ropeity to 
Raini)rasad by sale, so as to make it not 
available for the satisfaction rif i he claims 
of his creditors. The payment of the 
Rs. 4,700 may have been and indeed ^v^^s 
made in the jirosecution of this ohjecU, 
hut the object was wholly fnistrated'and 
was not attained even in part. 

To .such a ease the principle that 
where both parties to a void agreement 
are equally to blame in the matter the 
law will restore to neither of them any 
advantage that he may liave allowed the 
other to get from him has no applica¬ 
tion: Jadu Kdth Poddar v. Rup Lai 
Poddar (1) and Munisami Mudaliar v. 
Suhharayar (’2). Ramprasad could, there¬ 
fore, still recover liis Rs. 4,700 from 
Clend Pra.sad under section 04 of the 
('ontract Act and is certainly entitled 
at least to rank as a scheriuled creditor 
for Rs. 4,700. 

Further there was nothing fraudu¬ 
lent in the payment of Gajadhar’s mort¬ 
gage. That certainly took none of the 
available a.ssets of Gend Prasad out of 
the reach of liis creditors; it merely 
transferred from Gajadliar to Ramprasad 

M) ;j.3 C. 967; 4 C. L. J. 22; 10 C. W. N. 650. 

(2; 31 M. 97; 3 M. L. T. 244; 18 h. J. 151, 
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riglits in the proj-jerty wliich Gend 
Prasad had lost in 1915, and it is heyond 
all doubt that Raniprasad paid' the 
Ks. 4,700 ^vilh the full intention of 
keeping the mortgage alive for his own 
benetit. Raniprasad is, therefore, entitled 
to stand in the slioes of Gajadhar in 
respect of the mortgage: Chama Swaini v. 
l*(id(il(t Anambi (3). 

For all these reasons the order of 
the lower Appellate C'ourt in respect 
of Gajadhar’s mortgage is set aside and 
it Ls declared instead that Raniprasad is 
entitled to rank as a secured creditor 
oil that mortgage whicli lie now holds. 
All the costs of the jiroceediugs in all 
three Courts will lie jiaid liy the res¬ 
pondents in this Court. 

Cl. R. I). 

Ci} ;u M. 439; 3 Al. L. T. .393; 18 M. L. J. 
.30((. 


MADRAS HIGH COURT. 

Appeal against Order No. 311 of 1922. 

February 12, 1924. 

Present: —Mr. Justice Phillips ancl 
Mr. Justice Odgers. 
YFLLAPPA— Defendant No. 3— 

Appellant 

versus 

GOHA 8WAM1 and others—Plaintiff 
AND Defendants Nos. 1, 2, 4 and 5 

—Respondents. 

Construction of dmiument Will la/ Hindu in 
favour of son's dau(jliter—Absolute or limited 
estate. 

The words “Y’ou shall enjoy after my death all 

the properties moveable and immoveable.you 

can enjoy all the said properties attending to*my 
obsequies after my death and settling the matters 
of the debts, etc., incurred by me” in a Will by a 
Hindu testator in favour of his son’s daughter are 
of sufficient amplitude to convey the fullest rights 
of owmership and an absolute estate passes to the 
legatee. 

Gumiswami Pillai v. Sivakami Aminal, 18 M 317 - 
22 I. A. 119; 5 M. L. J. 106; 6 Sar. P. C. J. 610; 6 lnd[ 
Dec. (N. s.) 591 (P. C.), Kamarazu v. Venkataratnam 
20 M. 293; 7 Ind. Dec. (n, s.) 208, Ramachandra Rao 
V. Ramachandra Rao, 67 Ind. Cas. 408; 43 M L T 
78; 45 M. 320; 30 M. L. T. 154; 26 C. W. N. 713- 
G. L. J. 545; IG L. W. 1; (1922; M. W. N. 359; (192->) 
A. I. R. (P. C.) 80; 20 A. L. J. 684; 24 Bom. L R 
903; 49 I. A. 129 (P. C.), Surajmant v. Rahi Wnth 

Ojha, 35 1. A. 17; 5 A. L. J. 67; 12 C. W. N. 23i; 18 


t' J- 131; 3 M. L. 

A Gj, **0 A. 84 (P Q Ramachandra Rao v. Rama 
Chandra Rao, o2 Ind. Cas. 94; ,36 M. L. J. 306; 42 M, 

iM. li.). 3 M L. r. Moulvie Mohamed Shamsool 
liowUi v. bhewakram, 2 I. A. 7; 22 W R 409- 14 B 

nln-! a’. Cas. 840; 

(l.)D) M. \\ . A. /8; 21 M. L. T. 30; 5 L. W 211 

lunaasanu v. Papayya, 16 iM. 466; 3 M. L. J. 205; 5 

' 1631, Atnl Krishna Sircar v San- 

Itas^Lfiurn Sircar 32 C. 1051; 2 C. L. J. 50; 9 C. W. 
/ol, considered. 

Appeal against the order of remand 
dated the 30th March 1922, of the Court 

A ®^^^^Glinate Judge, Kurnool, in 
A. S No. 14 of 1922, (O. S. No. 626 of 1919, 
OT the file of the Court of the Principal 
District Munsif, Kurnool.) 

Mr. B. Sitaram /erm. for the Appellant. 
Messrs. Krishna Aiyar and Veera 

Racjhavalu, for the Respondents. 

^ . . , this case I have to 

determine the quantum of interest taken 

by ® claughter of the testator by 

The operative words 
are You shall enjoy after mv death all 
the properties moveable and immove- 

. ^ou can enjoy all the said 

properties attending to my obsequies 

after my death and settling the matters 
ot the debts, etc., incurred by me.” 

The testator further recites that the 
properties left by him are his divided 
properties The District idunsif has held 
that the legatee took an absolute estate 
and the feubordmatc Judge that only 
a life-estate wa.s taken. The rea.sons 
tor the latter i eeision are, first, that 
the word enjoy could not confer an 
absolute estate, and secondly that as 
the legatee is a female, there is no 
presumption that slie takes an absolute 
estate. Aa to the word “enjov,” in the 
case in Guruswami Pillai v.' Sivakami 
fmmal (1) tlie words were “shall enjoy 
foi their lives —as opposed to “shall 
enjoy the whole property." The expres¬ 
sions^ were applied to females and the 
Drivj Council lanl down that where the 
language of a ill is clear and consist¬ 
ent, It should receive its literal con- 

Vnn something in 

the \\ ill Itself to suggest departure from 

(1) IH At. 347; 22 I. A 119 5 M r t inft « 
r. G. J. bio, 6 Iml. Dec. (n. s.) 591 (P, C.; 
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it. In Kamai'azti v. Venkdtaratnnm (2) 
the Will applied to daughters who were 
directed to take possession of certain 
immoveable properties and “enjoy the 
same liappily as they please." It 
was held the daughters took an 
absolute estate, there being nothing in 
the instrument or surrounding circum¬ 
stances to point to an intentimi to limit 
the gift to a life estate. The question 
is reallv whether the vvords used are 
in the 'language of the Privy C\>uncil, 
Ramachandra Rao v. Ramacliandra Rao 
(3), explaining Surajmain v. Rabi Nath 
Ojha (4) “of sullicient amplitude to con¬ 
vey in the terms of the gift itself the 
fullest rights of ownership, etc." 

In my opinion the words are not cut 
down in any way and there is no dis¬ 
posal of the residue as would be usual 
if only a life estate were intended. 
The testator says he has no male issue 
and apparently there was nobody at all 
nearly connected with him save tlie 
legatee. The surrounding circxunstances 
do not, therefore, point to any such 
limitation or restriction. Further there 
is the direction to pay the debts, etc. 
These would probably have to be i)aid 
by selling the immoveable proi)crty 
or some portion of it which the holder 
of a mere life estate could not do. 1 think 
there is no doubt that the words used 
are capable of passing an ab.solute 

0S t 

The (piestion remains whether there 
is anything against such a construction 
of the words from the fact that the 
legatee is a woman. It is conttuided 
that it must be presumed that the te.s- 
tator intended to confer a life estate as 
that woxdd l)e consonant with his notions 
as to the quantum of interest a woman 
would ordinarily take. In Ramachandra 
Rao V. Ramachandra Rao {b)y which was 
on a dilTerent point reversed by the 


(•>) 20 M. 203; 7 Iiul. Dec. (s-. h.) 208. 

(3) ()7 hul. Cas. t08; 13 M. L. J. 78; 1“) .M. 320; 30 
M L T 151 20 C. W. N. 713; 35 C. 1/ 3. 515; 10 L. 
AV 1- (1022) M. W. N. 350; <1022) A. 1. U. (P. (3.) 80; 
21 )'a’l. J. C8l; 21 n..m. D. R. 963; -10 I. A. 120 

I. A. 17; 5 A. L. J. 67; 12 C. W. N. 231; 18 
M. L. J. 7; 10 Bom. b. R. 50; 7 C. L. J. 131; 3 M. b. 
T. Ml; 30 A 81 (P. (’.) 

(5) 52 Ind. Cas, 91; 3G M, L. J. 300; 42 M. 283. 


Privy Council, Wallis, C. J., stated that 
the trend of latter decisions liere, L e., 
since i^ambasiva A'njar w Venkataswara 
Aliya}' (()) is against making any assump¬ 
tion that only a widow's estate should 
pass in the absence of any indication 
to give a larger estate and that the rule 
in Moulvie Mohamed Shu}}is()ol Hooda v. 
Shewak:ra}}i (7) wliich construed the in¬ 
tention of the testator to have been 
against the gift of an absolute estate is 
a rule of construction only to be applied 
where there is some uncertaiiuv or am- 
biguity in the language of the instru¬ 
ment. As Seshagiri Aiyar, J., pointed 
out in the same case, the decision of the 
Privy Council in Surajmaui. v. JM)i Nath 
Ojha (4) shows that tlieir Lordshi])s 
thought that no difference should be 
made between a male and female i)ro- 
vided the words of gift are sufficiently 
clear to convey the property. I'lie same 
learned Jiulge in Na}}iasi.rayavi Pillai v. 
Kuthalalinyani Pillai (8) held that if 
apt words are usecl no matter wlio the 
transferee is, whether male or female, 
the estate conveyed would ])e an abso¬ 
lute one. Furtlier it is to l)e noterl that 
the legatee in tliis case is not an heir 
in the ordinai'y s(*nse. In Ra masira }ni 
V. Pajmifya (!)) the presumption relied 
on in argument that a gilt to a reniale 
is only a life (‘state was rejc'cted, it 
not being shown that the female legatee 
was a widow wlien her father gave liis 
])roperty to hei‘. In .l/a/ Krishna Si)'car 
v. Sanyasi ('humi Sirca}- (10) a single 
learned Judge of (he (.\dcutta High 
Court held that such a presum])tion did 
not exist in the case of a mother, but 
onlv in the case of a widow. With tliis 
1 am disposed to agree, subjeett, liowevei*, 
to this, the i)resum]')tion may even in 
the case of widows be rebutted l)y the 
employment of words of “sufficient am¬ 
plitude" to create an absolute estate. 
It is I think clear that no sucli j)re- 


(6) 31 M. 179; .3 M. 1.. T, 3()9. 

(7) 2 1. A. 7; 22 W. R. 10!); 11 B. I,. R. 226; 3 Sar 
V. C. 3 405 iP. C.) 

.8) 38 Jnd. Cas. 810; ' 1917) 51. W. X. 78; 21 M b 

T. 30; 5 b. \V. 211. 

<9) IG .M. IGG; 3 .M. b. 3 205; 5 hul Dee. Ov s) 
1031. 

(10; 32 0. 1051, 2 C. b, J. 50; 0 O. W. N. 781. 
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5^iimpTion exi^t wiih roo-ord to a distant 
female eonnexif)ri as in tlie ]>ivsent ease 
and il, as 1 hold, lie* words are siillieieiil 
to create an al)Solnte (‘stale, i here is no 
reason from the i^oint of \’iew of 1 findn 
sentiment or intention whv it shuidd he 
cut down to a life estate. 

Iii my opinion the Siihordinate Jndi^e 
was wron*;- on both .uTonnds and the 
appeal must be allowed witli costs liere 
and in the lower Appellate (’unrt 

Phillips, J .— I agree. 

AppcfU iillon'nd. 


MADRAS HIGH COURT. 

rivii, JiKvi^ioN' Pktitions Nos. 5S() 

AM) 579 OF 192.‘h 
-Afareh 19, 192-1. 

Preaen! : — 'Mr. Justice Venkatasubba Rao 
V. KRISHNA IYER-Pi!TiTioNKr. 

I'ACHAIPPA OHF.TTY .vni. othku.s— 

ReSPON'DKN’TS. 

('it il Procedure Code (Act t' of JUtKS), (). 7, jr. ,V. 
/e, O. 17, r. I7-- Repi'esentaiive suit- Pu'nnti/f 
7i'>t posse.^siiiff cumitHni infercAt icith oiher members 

■ Other members whether constimctirely parties _ 

ibirties, adtlititoi o/- Itnna Jule mUtahe—Sv it 
wrunq person---Amendment of plaint Fresh 
aUi’fjiitions of fraud, whether permissible 

l-’mlfrO. J. r. s. (.'ivil IVoeedure C’oilc, ii is 
net uny iutsoh that may sue* un of a 

class l>\it it is that jhm-sou who has an interest 
whic-h IS the same as that j>o.‘;8e.ssea l)v tlie 
wJiole l)ody of persons, (liven a common interest 
and a (>ommon ^-rievance. a representative suit 
IS in order, if the relief sought is in its nature 
henelieial to all whom the plaintiff proposes to 
represent. If this eondition is found wantin'^ 
and if the plaintiff turns out not to he a member 
ot the class on whose behalf he professed to 
instilnte tlie suit, the suit is wronglv constituted 
and IS not a representative suit and no member 

of the class IS constructively a party to it. fp. 493 

Bedford Duke v. (IflOl) A. C. 1 at p 8- 70 

L.. J. C. 102; 8.1 L. T. C8fi, Bur, v. BrUBhXotion 
^ -Issocintioif, (1851)il De (J A T 

5 ^^9 612; 7 W R 517- 

■l.> K. R. 124 R. R. 201, relied on. 

On an ai)plication under O. I, r. 10 Pivil 
Procedure .J'ode, to add a person as party plaint- 
ift to a suit under O. I. r. 8. it must be alleged 
and pioved tliat the suit was instituted originallv 
m the name of the wrong person threugh a 
bona fide mistake, [p. 494, col. if ffA a 


H either party to a .^^nit seeks to amend his 
pi'-admy.q by ininulucing f..r the first time allega- 
tc-n.s ni hniid. ei<'.. the ('uuri must a.sk wliv this 
ic'w (MS.* wasn.ii lu-csentcd originaliv ami may 
rcrpurc 1., I.e .satisti<‘d as to ih.- truth an«l sub- 
Hiautmliiy u| the propo.sed amendment. |p. 491. col. 
• * 1 

Annual Practice, page 451. fnilnwed. 

Petitions, under .section 115 of Act V 
cf 190tS, praying tiu* Higli Courf to revise 
the orders (jl tin* Court of the Subordinate 
Judge, Sivaganga. dated tlie 25th 
January 192.3 in I. A. Xo.s. 95, 93 and 
94of J923 respeetively in Original Suit 
Ao 15 of 1920 now transferred to the 
( ourt of the *Vdditional Subordinate 
Jiulge, Sivaganga, and numbered as 
Original Suit \o. 12 of 1923 on Ins file. 


^Ir. (i. Ki'is/nim^frnnii Ii/ar, for the 
Petitioner. 

Messr.s. (\S. Vcnk<ttachan<tv,R. Firaini- 
natha ]yar and f). lift /misxt lu i fif(tngin\ 
for tlie Jie.spondents. 

JUDGMENT. —I'he plaintiff in- 
s'ltnted the suit ior a declaration that 
the sale-deed dated the Kith September 
1919 oxeciited by tlie ()lTicinl .Assignee of 
Rangoon in favour of the defendant is 
null ami void, lie described liimself in 
the plaint as a creditor of T. A. \i. A. 
K. At. R{iman<ithan Clitdly wlio Ava.s ad¬ 
judicated an in.solv'ent and whoso estate 
was reiiresonted by the Otlicial Assignee 
above mentioned. This suit was hied on 
tlie 15th of January 1920, Among other 
pleas, the defendant stated that he did 
not admit that the plainlifF was a ci’odit- 
or of the insolvent hrm. Issues were 
framed on the 30tli of March 1920, and 
tlie third issue nins thus ;— 

“ AA hether the plaintiff was one of the 
creditors of the insolvent Ramanathau 
Clietty, and if so, wiiether lie has no 
cause of action to maintain this suit? 

The trial was about to commence in 
January 1923 and on the 24th of January’ 
one Krishnier made an application to 
the Court for the purpose of being added 
as a plaintiff to the action. I may state 
that the plaintiff is a Xattiikottai ’Chetty 
and was represented throughout by this 
Krishnier. The reason why he desired 
to be added as a party is set forth in 
paragraph 4 of his affidavit dated the 24fh 
of January 1923. “ The defendant has 

taken the objection that the plaintiff is 
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not a creditor of the insolvent firm and 
has no locus standi to maintain the suit. 
In order to obviate any technical objec¬ 
tion on that ground it is necessary in tlie 
interestvs of justice that the Hon'ble 
Court should ])e pleased to join me as a 
plaintiff and lam willing to continue tlie 
suit from the stage which it has now 
reached 

Mr. G. Krishnaswami Iyer, the learned 
Vakil for the petitioner, has contended 
that the suit having been instituted 
xinder C). 1, r. 8, Civil Procedure Code, was 
a representative suit filed in the interests 
of the creditors of the insolvent, that, 
therefore, Krishnier, was throughout con¬ 
structively a i^arty to the proceedings, 
that the application in effect was to place 
Krishnier on the record co nomhic as a 
party and tliat in making the api)licatiou 
he was merelv taking advantage of tlie 
provision c.ontaincd in clause (2) of r. 8. 
If this argument is correct, in my opi¬ 
nion, there will be very little difficulty in 
acceding to the request. But the cpies- 
tion is, is Krishnier a liartyto the pro¬ 
ceeding at all; is he a i>arly although on 
the record his name does not ajipear? 
The answer to the ipiestion will dei>end 
upon the construction of O. 1, r. 8. The 
object of this provision is that in 
certain cases one pci*son or a few persons 
should be allowed t(> represent all i»crsoiis 
intei'estcd in a suit. The rule is in fact 
an exception to the general rule that all 
persons intercsterl should be made par¬ 
ties to a suit. It pre-supposes the exist¬ 
ence of a right in the plaintiff. It as¬ 
sumes that under the substantive law, 
the i)laintiff has a right of suit and the 
rule enables him to represent the whole 
body of persons whom he seeks to rejne- 
flcnt. The rule says “ Where there are 
numerous persons having the same in¬ 
terest in one suit, one person may sue on 
behalf of all )»ersons so interested The 
“one i»ersan” indicated in the laile is the 
j^erson who has an interest common to 
himself and the body whom Ik; lu’ofesses 
to represtmt. 'I’hc c-ummunit\' of inter¬ 
ests Vietwceu him and the others of the 
class as the ju'e-rerpiisitc is necessary to 
the. end proposed. It is not any person 
that may sue on behalf of a class, but 

it is that peraou who haa au iutcrcat 


which is the same as that possessed l)y 
the whole body of persons. “ Given a 
common interest and a common giiev- 
ance, a representative suit is in order, if 
the relief sought is in its nature bene¬ 
ficial to all Avliom tbe jilaiiitiff ]>roposes 
to represent”. (Judgment of J,ord 
Macnaghten in Bedford Duke v. ElJiat (1 i. 
If this condition is found wauling, if (|u‘ 
plaintiff turns out not to be a men’iber of 
the class on whose behalf he professed 
to institute tlie suit, I am of opinion that 
the suit is Muongly constituted. Tin' 
Iiernussiun to sue is given by tJie ("onri 
on the assumption that the idaiiiliff is 
a member of llie class and if the as¬ 
sumption is shown to be wrong the suit 
is not a representative suit and no mem¬ 
ber of the class is conslructivcdy a partv 

U» it. On the assunijition, therefore tJial 

the plaintiff in the present suit is not a 
creditor of the insolvent, O. I. r. 8, has no 
application. 

Tlie following observations of Knicriit 

Bnice, L. J., in Burt v. Brititih Nation Life 
Assurance Association t'2) arc verv rele¬ 
vant in Ibis connection; “He has sued 
on behalf of himself and others, and 

notwithstanding what has been eon’lend- 
cd oil the part of the defendants. I as- 
simie that there still exist persons who 
have a right to complain of these trans¬ 
actions. But that will not give tlie nhiitif 
ilYu title to sue for thenr As on one 
hand a plaintill, who has a right to com¬ 
plain of an act done to a numerous so- 
e.R-tv of which he is a member, is entitled 
effectually to sue on behalf of himself 
and all others siiuilarlv interested 
though 111 . other may wish to sue, so aV 
though there are a Inmdred who’wish to 
institute a suit and are entitled to .sue 
still if they sue by a plaintiff' oiilv -wIkI 
has personally prei ludc-l hirusclf’ from 
suing, that suit cannot ]iroceed. The 
)irescnt case, in my opinion, stands upon 
the same footing as if the .lissati.sfied 

share-holders (.supposing them (r, Pf, fPg 

.satislied) had sued by a i.laiiititf wlm 
had released the defendants’', 

J ustice Turner concurs and the law is 

^ aninoi, A. C. 1 at p. S; ro L. J. Cli, 102 ; S3 L. 

I-Ji I Do. G. & .T. 15.S; 23L. .1, r’h 731 - vt,,,. 
(N, 5,; 012, 7 W, K, iil7( H i;. U. O’; 12 ik, jV. gy/"’ 
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slated ill the same terms iii Daniel's 
Cliaiicery Practice, page 179. 

U‘ the plaintih is a creditor, tlie as¬ 
sumed necessity for this api)licali(>n does 
nut exist and it ecpdly fails. 

It is next contended that Krishniermay 
he made a party under (). I. r. 10. I do 
not propose to discuss the applicability of 
this rule to cases falling within (_). I, r. 8. 
It is sulhcient to say that it must be 
alleged and proved, that the suit was in¬ 
stituted originally in the name of wrong 
l)erson through a bona fide mistake and 
that element is utterly wanting in the 
j)resent case. Xo allegation is ma'de 
that the mistake Avas boiift fide. As 
a matter of fact, no materials—absolutely 
none—are }»laced before the Court from 
which an inference can be drawn in 
favour of the plaintitY. This application 
cannot, therefore, be allowed under (). 1, 
r. 10. I may in passing mention that in 
the lower Court (udy this i)rovision was 
relied on and that reference to (). I, r. 8 
was made only in the course of the argu¬ 
ments before me. Civil Revision Peti¬ 
tion Xo. 253 of 1923, therefore, fails and 
is dismissed. 

Another application was made on the 
same date, namely, 24th of January 1923 
by the orginal plaintiff liiniself for permis¬ 
sion to amend the plaint. Paragraph 5 
of the plaint runs thus ;— 

“ The plaintiff states that the Official 
Assignee of Rangoon has, through pri¬ 
vate negotiations conducted by the Offi¬ 
cial Receiver of Ramnad, conveyed the 
undermentioned properties for a grossly 
inadequate value of Rs. 12,000 and has 
executed a sale-deed in favour of the de¬ 
fendant though several creditors of 
the insolvent including the plaintiff, 
protested against such a sale and offered 
much higher price ”. He proposes to 
amend the plaint by saying that the de¬ 
fendant Avas a benainidar for the insolv¬ 
ent and that) T. S. Ramasamy Iyen¬ 
gar Avho conducted the sale as agent of 
the Official Assignee of Rangoon made 
a pretence of selling the property by 
public auction but really sold the pro¬ 
perty by private contract to the insolv¬ 
ent, the defendant being merely a 
btnamidar for him. Thus allegations 
pf fraud are proposed tQ be ^dded. The 


law is stated thus in Annual Practice,; 
j>age 4-51. “Thus, if either party seeks 
to amend Iiis pleading, by introducing 
for the first time allegations of fraud, etc., 
the Court Avill ask Avhy this iieAvcaseAvas 
not presented originally and may require 
to be satisfied as to the truth and sub¬ 
stantiality of the proposed amendment.” 
The materials, if any, Avhich substantiate 
the allegations of fraud haA’-e not been 
referred to in the affiflavits. In the cir¬ 
cumstances and having regard to the 
great delay in making tliis application 
from Avliicli Avant ofbona fide may be in¬ 
ferred I am not disposed to interfere Avith 
the order of tlie loAver Court. C. R. P. 
Xo. 580 of 1923 accordingly fails and 

is dismissed. 

Then there is a third api)licatioii made 
by tlie idaintiff on the same date for add¬ 
ing tlie (blicial Assignee of Rangoon as a 
paity—defendant. The defendant con¬ 
tends that the jilaintifT's object in mak¬ 
ing this a]iplication is to delay the trial. 
As a matter of fact the learned Vakil for 
the ]>etitioner says tliat lie Avants no re¬ 
lief against the Official Assignee but that 
for enabling the Court to do complete 
justice betAveen the parties liis presence 
is necessary. He says, if the plaintiff 
obtains a decree setting aside the sale and 
if the Court directs the refund of the pur¬ 
chase-money to the defendant, it may 
tlien become necessary to liaA^e the Offi¬ 
cial Assignee on the record. The ansAver 
is that if the plaintiff obtains the decree, 
it Avill be open to him to move the Insol- 
A’^ency Court for directions to the Official 
Assignee to pay the money. I do not 
think at this late stage this application 
ought to be granted. C. R. P. No. 579 
of 1923, therefore, fails and is dismissed. 

The petitioner Avill pay the defendant's 
costs in all the civil revision petitions. 
(Three set of costs.) 

V. N, A'. Petitions dismissed. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 122 of 1923 

July 26, 1924. 

Present: —Mr. Prideaux, A. J. 0. 

VITHAL —Defendant—Appellant 

versus 

WAMAN— Plaintiff—Respondent. 

C. P. Land Revenue .let (II of 1917), s. 182 
~0ccupa7icy holding, transfet' o/—Lambardar, 
consent of, whether necessary. 

A lambardar is entitled to maintain a suit for 
ejectment against a transferee of absolute occu¬ 
pancy holding without liis consent, even though 
tlie transfer was consented to by the other co¬ 
sharers. 

Rafnakrisluta Puri v. Tanba, 71 Ind. Cas 777- 
1!) N. L. R. 59; 0 N L. J. 85; (1923) A. I. K. (N.) 
153, followed. 

\ilmoni Guntia v. Jogendra Guntia, 6 Ind. 
Cas. 389; 37 C. 091; 12 O L. J. 101. not followed. 

Appeal against the decree‘of the 
District Judge, Wardha, dated the 20th 
December 1922, in Civil Appeal No. 109 
of 1922. 

Messrs. W. R, Puranik and D. TP. 
Kathaley, for the Appellant. 

Mr. D. N. Khare, R. B., and Mr. G. N. 
Kawaley, for the Respondent. 

JUDGMENT. —The plaintiff is the 
lavibardar of Monza Mandogarh in 
Wardha Tahsil, and he sues for possession 
of fields Nos. 27 and 30 of tliat village 
under the following circumstances. One 
Gajanan Balkrishna was the absolute 
occupancy tenant of these fields and he 
sold them to the defendant by a sale- 
deed dated 21st January 1920. Plaintiff 
states that this sale-deed was invalid for 
want of his consent and asks that defend¬ 
ant be ordered to deliver possession to 
him. 

The defence is that the sale-deed was 
consented to by several of the co-sharer 
malguzars of the village and also by the 
plaintiff’s mother and natural guardian 
and that the plaintiff’s agent had 
recognized the defendant as a tenant of 
the holding by taking from the latter 
rent for it on 15th July 1921. It 
was further contended that plaintiff 
being merely a fractional co-sharer could 
not sue on behalf of the whole pro¬ 
prietary body : and that his co-sharers 
have consented to the sale and also have 
shared in the consent money. 

Plaintiff denied the alleged giving of 


rers, and the case 

was tried on the following issues :— 

‘1. Have the other co-sharers given 
their consent for the transfer in defend¬ 
ant s favour ? Have the four co-sharers 
named by the defendant passed receij)ts 

evidencing their consent as alleged ? If 

so, how will this affect the j)laintiff’s 
claim ? 

2. Did tlie plaintiff's mother give hei' 
consent to the sale and she agreed not 
to demand more tlian one year s rent as 
consent money as alleged by defendant ? 

3. AVas the amount of Rs. 22 deposited 
with the co-sharer Sadasheo at the in¬ 
stance of the plaintitf’s mother as alle'^>'- 

ed ? . ® 

4. Can the i)laintift’ alone maintain 

this suit under the circumstances of this 
case ? 


1 ^*1 '^'hat right does the defendant 
hold the field ? 

6. Can plaintiff avoid the transfer in 
face of the ratification of the same by tlie 
other co-sharers? Can the plaintiff claim 
to eject the defendant ? 

7. (a) Has the plaintiff accepted rent 
for the field as alleged by defendant ? 

(6) Is lie estopped from claiming 
possession as alleged ?" 

T. he Trial Court found that the four 
co-sharers, viz., Krishna, D. AV. No 1 
Sadasheo, D. AV. No. 3, Badri Prasad, 
D AV No. 4, and Chintaman, D. AV. 
No. 6 had consented to the trans- 
fer after it liad been effected. The 
plaintiff is a minor and the Judge of 
the T.rial Court finds that his guardian, 
his mother, had not consented to the 
transfer. Rupees 22 were found not to 
Jiavc been deposited witli tlie co-sharers 
Sadasheo at the instance of plaintiff s 
mother, and plaintiff’s agent was found 
to have been tricked into receiving the 
rent of this field, and the Judge finds 
that it has not been established that 
defendant is recognised as the tenant of 
the holding in suit. AA^ith regard to tlie 
question whether the minor lambardar s 
suit should fail because some of his 
co-sharers had, after the sale had taken 
place, consented to it, the Judge 
writes ;— ® 

1 he lot of the lambardar is indeed 

miaerable if the tricks such as have beei^ 
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played by the co-^harer maUfuzars and 
the patwavis in this case should succeed 
on technicalities of la^v leadins: to 

• 7 

differences of opinion. Under tlie Land 
Revenue Act of 1917 tlie law laid down 
by section 188 (2) is that the btwhurd<ir 
sliall be deemed to lie the laiidl(.)rd with¬ 
in tlie meaning of the V. P. Tenancy Act 
of 1898. It is admitted liefore me the 
above two Acts govern this case. The 
decisions in Ranijl Patel Knnbi v. 
Sijed Xur (1) and in Murlidhar v. 
Jaijanaath (2) were given before the 
passing of the new Land Revenue 
Act. 1 think it is wrong to sav that 
the secti(.)n 188 simply atlirins the old 
)>rououiueinents. In paragrajih 13 of 
the Preface to the Land Revenue Act it 
is stated ; 'Many important changes Jiave 
been introduced into the law. Under 
section 188 sub-section 2 the lambardar 
will be the agent of all the co-sharers, 
and his actions in connection with the 
management of the village will be bind¬ 
ing on them. If they are dissatisfied with 
him they may apply for his removal....' 
t )rdinarily the bi ndxi rda ri> rei>rescnt their 
co-sharers in the matter of avoiding 
unauthorised transfers of tenancy lands : 
this position is admitted beh>re me. It 
is, however, contended that in this case 
the bnnhanlar ceased to represent- tJic 
proprietary body because some of the 
co-sharers consented to the transfer .1 
have only to see if the new Land Revenue 
Act has changed tlie law. 

'riie Judge came to thecomdusion tliat 
the bnnbn rdar under the section of the 
Land Revenue Act ipioted rejnvsentcd 
ill these matters the. whole of the pro¬ 
prietary body, lie further writes :— 

“The matter suould be dealt with in 
a ver\' simple way. Tlie section 11 
(7) lays down that any transfer in eou- 
travention of this section shall lie A'oi<I 
at the instance of the landlord. Umler 
section 188, sulj-scclion 2 (■(/.) tlie fa niba rda r 
shall be deemed to be the landlord within 
the meaning of the Tenancy Act of 
1898. Under the law laid <lowa liy these 
two sections tJie jdaintiff bunbardar in. 
this ease is Iho only landlord entitled 
to avoid the transfer in contravention 

\i) \ L. n. 45. 

23 Ind. Cas. 20; 10 L. K. 5. 


[1924 

of the section 41. His co-sharers have 
got no power to revoke or restrict the 
authority of the lambardar. It is, there¬ 
fore, immaterial wliether co-sharers do or 
do not consent to the transfer." 

d’he Judge held that the plaintiff 
lambardar was entitled to maintain the 
suit as the landlord and decreed his 
claim for possession witli costs. 

On appeal the District Judge confirm¬ 
ed the findings of fact come to by the 
Trial Court, and dealing with the ques¬ 
tion of law involved, the learned Judge 
writes:— 

"But since that date tlie stalutor>^ law 
liad been altered by the Land Revenue 
Act of 1917. In section 188 it is provid¬ 
ed that ‘landlord' under section 41 of 
the Tenancy Act should be deemed to 
inean the/u//dinrdur of the mahal. »Sec- 
tion 11, llierofore, is not to lie interpret¬ 
ed us meaning that a lambardar of a 
mahal can a\'oid a transfer. Xo other 
interpretation of the statutory law is 
possible and the decision of the lower 
(.’ourt is correct." 

I am not ]ircpared in second appeal 
to interfer with the findings of fact come 
to hy tlie two lower Courts and they 
will stand. As regards the question of 
law as to whether plaintiif cannot main¬ 
tain the suit because co-siiarers holding 
10-aniias share in the village have agrecil 
to tlie transfer, I am of opinion that the 
interiuetation ]uU hy tlie lower (.'ourts 
on the relevant sections of the Laud 
Revenue Act is corri'ct. 

It is argued here tJiat tJierc lias been 
a luis-apprehensioii as to the interpreta¬ 
tion of section 188 (2) of the C. P. 

Land Revenue Act ami Murlidhar v. 
Jutjaunath (2), Baijiiafh v. Raghnnath 
(3) and Ganpatrao v. Panduraug (Ti are 
quoted in support of the argument. It 
is to be noted that these cases were 
decided prior to the introduction of the 
lu'esenl C’. P. Land Revenue Act. I am 
also referred to Xilmaiii Ouittia v. 
'fogeudra (luntia (5) a ease from the 
Sambhalpur District, in wJiich that Court 
decided that a lambardar is onI\' a re¬ 
presentative of the projirietary body of a 

IT, Ind. Cas. (JOS; ]0 X. L. R. 

(t) 53 Ind. Cas. 75b: 12 X. L. R. 2t. 

(i IiiU. Cat. 3S0; 37 C. 091; 12 C. L. J. 101. 


< 
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mahal in its relations -with Goveminent 
and is not entitled alone to bring a suit 
for ejectment. This has never been the 
view prevailing in these Provinces. 

It is further contended that it would 
be absurd to allow a lambardar Avho 
holds only a fractional share in that 
village to go against the express wishes 
of the majority of the co-sharers, for, 
if allowed to sue in these cases, the real 
result would be that as soon as he 
obtains his decree and under the decree 
possession of the land not validly 
ti*ansferred, the other co-sharers would 
return their shares to the person to 
whom the tenant had sold and to which 
sale the other co-sliarers had consented. 
This may be so ; but the fact that this is 
the possible result of allowing a mbardtir 
to sue in these cases does not affect 
the interpretation to be placed on the 
Revenue Act. The decision in Ramji 
Patel Kunbi v. Syed Nur (i) was under 
the old Act. The language of the pre¬ 
sent Act is precise and unambiguous and 
fiapable of reasonable meaning. I agree 
with Hallifax, A. J. C., in Ramakrishna 
Puri V. Tamba (6) in which he holds that 
‘‘section 188 (2) of the Land Revenue Act 
1917, concentrates in the lambardar 
certain ])owers appertaining to the wlxole 
proprietary body, which before 1917 were 
in almost all cases given to him by that 
body, sometimes expressly but more 
often tacitly, but need not have been so 
given and could be withdrawn or modifi¬ 
ed at anytime. 'Sow the laynbardar has 
those powers of law, and his co-pro¬ 
prietors can neither refuse, or limit them 
at the beginning by law, and his co-pro¬ 
prietors can neither refuse or limit them 
at the beginning nor withdraw or modify 
them subsequently." 

The result is that this appeal fails and 
is dismissed with costs. Appellant will 
pay respondent’s costs. 

G. K. D. Appeal disyyiissed, 

(6) 71 Ind. Cae. 777: 10 X. L. R. 50; 6 X. L. J. 85; 
(1923) A. I. R. (X.) 153. 


MADRAS HIGH COURT. 

Civil Revision Petitions No. 117 to 

123 AND 156 OF 1921. 

July 24, 1924. 

Pi’eiient: —Mr. Justice Wallace. 

A. L. A. R. ARUNACHALAM 

CHETTIAR THROUGH his authorizep 
AGENT PICHAPA CHETTIAR— 
Plaintiff No. 1— Petitioner 

versus 

LATCHMANAN CHETTIAR and 

OTHERS— Plaintiffs Nos. 2 and 3 and 

DECEASED DEFENDANT AND HIS LEGAL 

Representative—Respondents. 

lAmitation Act (IX of lOOS), Sck. /, .-IrL 182 t J) 
—Payment of process fee for arrest warrant 
without application therefor — Step^in-aid of exe- 
cutioji. 

The mere payment of process fee for issue of a 
M’arrant of arrest in execution of a decree without 
a formal application, oral or written, for the 
issue of such warrant is not a step-i)i-aid of exe¬ 
cution so as to save limitation, [p. 196, col. 1.] 

Kuppuswami Chettiarv. Rajaqopala lyci\ 70 
Ind. Cas. .324; 42 M. L. J. .30.3; klt)22) M. W. X. 11.3: 
1.5 L. W. ,348; 45 M. 4««; (1922) A. I. R. i.M.) 79; 32 
*M. L. T. 27, referred to. 

Vijayaraffhavalu Naidu v. Srinivasulu Xaldu, 28 
AI. .399. relied on. 

Malukchand Ratanchand v. Bcchar Satha, 25 B. 
639; 3 Bom. L. R. 275, distinguished. 

Rhupendra Xarayan Dutt v. Rajendra. Satli 
Dutt, 18 Ind. (.'as. 455, Radha Prosad Singh v. 
Sundar Lall, 9 C. 644; 1 Ind. Dec. (n. s.) 1078, 

Xorendra Xath Pahari. v. Bhupendra Xarain 
Roy, 23 C. 374; 12 Ind. Dec. (N. s.) 250, not 
followed. 

Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 
orders of the Court of the District Munsif, 
Satur, in E. P. No. 93 of 1920 and E. 
P. Nos. 90 to 92 and 94 to 96 and E. A. 
No. 80 of 1920 respectivelv in S. C S. 
Nos. 1110, 1030 to 1032, 1026, 1092 1029, 
and 1025 of 1913. 

Mr. K. Balasuby'ahiyianya lyer^ for the 
Petitioner. 

JUDGMENT. —The short question 
for decision in all but two (Civil Revision 
Petitions Nos. 117 and 156of 1921)ofthese 
Civil Revision Petitions is whether the 
payment of i^roeess fees for issue of a 
warrant of arrest in execution of a decree 
is a step-in-aid of execution so as to save 
limitation. 

The execution petitions under con¬ 
sideration were presented on 12tl. Feb¬ 
ruary 1920 and the previous execMition 
petitions were presented on 9th Jan^ar^■ 

1917; mere than three j’eare before. In 
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for the purposes of execution to another 


the course of the latter petitions^ hatta 
memos for warrant of arrest were put 
in on 21st February 1917 and 23rcl March 
1917. The ([uestion is wiiether the filing 
of these hatta memos is a step-in-aid of 
execution. The District; Munsif held 
that it was not. The decree-holders have 
put in these civil revision petitions. 
The respondents, the judgment-debtors, 
do not appear. 

A step-in-aid of execution has been 
defined in Kuppuswaini Cfiettiarw Raja- 
gopala Iyer il) as an application which 
is not an initial application for execu¬ 
tion, but an application to take some 
step to advance an execution petition 
already pending. AVhether a fonnal 
application is in all cases necessary is a 
matter of some doubt. There is no direct 
authority whether a mere payment of pro¬ 
cess-fees for an arrest warrant without a 
formal application for the issue of war¬ 
rant is a step-in-aid; but there are cases 
analogous to this, in which different Hight 
Courts take different views. This High 
Court in Vijayaraghavalu Naidu v, Sri- 
nivat^ulu Naidu (2) has held that a hatta 
memo which applies for the issue of a 
sale proclamation and on which a sale 
proclamation is issued is a step-in-aid. 
From the report in that case it appears 
that the hatta memo itself asked that 
process may issue and the learned Judges 
in that case in consequence distinguish 
it from the Full Bench case in Muluk- 
chand Ratanchand v. Bechar Natha (3} in 
which there was nothing more than 
the payment of hatta there being no 
application either written or oral. Vija¬ 
yaraghavalu Naidu v. Srinivasulu 
Naidu (2) followed the case in 
Hm6ica Fershad Singh v. Surdhari Lai 
(4) in which also there was an application 
for the issue of a sale proclamation. 
The previous case in Madars, Vellaya 
v. Jaganatha (5) is inconclusive; but 
seems to have held that the pavment 
of stamps for the transmission of records 

62 M L. J.303: (1022) M. 
W. N. 113; 15 L. W. 318; 45 M. 466; (1622) A I R 
(M.) 79; 32 M. L. T. 27. a. i. n. 

(2) 28 M. 399. 

(3) 25 B. 039; 3 Bom. L. R. 275. 

A) 10 O. 851; 5 Ind. Dec. (x. s.) 569 (F B V 

^6} 7 M. 307; 2 Ind. Dec. -'n, s.) 798. ^ 


Court would not amount to a step-in¬ 
aid unless there was an application. 
Two Calcutta cases seem to adopt rather 
a different view. In Radha Prosad Singh 
V. Sundar Lull (6) it was held that the 
deposit of costs for bringing property 
to sale is a step-in-aid without a formal 
application, and in Norendra Nath 
Pahari v. Bhupendra Narain Roy (7) it 
was held that the deposit of process-fees 
for service of a sale proclamation is in 
itself a step-in-aid. Another Calcutta 
case reported in Bhupendra Narayan 
Dutt V. Rajindra Nath Dutt (8) follows 
these two rulings and holds that a 
payment of process-fees paid at the 
instance of the Court after notice had 
been served and a sale proclamation 
issued, imported a request to the Court 
to proceed with the execution and, 
therefore, was a step-in-aid. It is a 
little curious that the Radha Prosed 
Singh v. Sundar Lall (6) and Norendra 
Nath Pahari v. Bhupendra Narain 
Roy (7) cases were not cited before the 
Full Bench in Malukchand Ratanchandv. 
Bechar Nath (3) wlien other cases from the 
same volumes were cited. In Sheo 
Prasad v. Indar Bahadur Singh (D) it was 
held that the payment of process-fees 
for attachment without an application 
is not a step-in-aid. I think the case 
in Vijayaraghavalu Naidu v. Srinivasulu 
Naidu (2) indicates the then view of 
this Court that a mere payment of 
hatta for process, where the hatta memo 
itself does not apply for the issue of 
process will not be a step-in-aid, and 
I think that it is more essential in such 
matter's that there should be uniformity 
of practice in each Presidency than that 
there should be unanimity in the views 
of different High Courts. 

In the present memo I find no prayer 
for the issue of process. 1 am asked to 
infer that there must have been one 
because the Court has under O. XXI, r. 37, 
Civil Procedure Code, discretion not to 
issue a warrant at once. But there isnoth- 

f6) 9 C. 644; 4 Ind. Dec. (s. s.) 1078. 
iO 23 C. 374; 12 Ind. Dec. (.s. s.; 250. 

(8) 18 Ind Cas. 455. 

(9) 30 A. 179; A. W. N. (1908) 74; 5 A, L. 
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ing to show that if it did after deliberation 
or on application order the issue of a 
warrant, that application was within three 
years of the Execution Petition of 1920. I 
am, therefore, not prepared to interfere in 
these cases and dismiss the petition. 

In two cases which I excepted at the 
beginning—Civil Revision Petitions 
^os. 117 and 156 of 1921—the case for the 
petitioner is much weaker. The process 
memos there were merely for the issue of 
a notice to the second plaintiff and not to 
the judgment-debtors at all. Clearly this 
was not a step-in-aid of execution and 
these petitions are also dismissed. 

V. N. V. Petitions dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 203 and 204 

OF 1923. 

April 23, 1924. 

Present: —Mr. Justice Phillips. 

In S. a. No. 203 of 1923. 
GOOLAPUDI SESHAYYA— Defendant 

—Appellant 

versus 

NADENDLA SUBBIAH and another— 
Plaintiffs—Respondents 
In S. a. No. 204 of 1924. 
GOLLAPUDI SESHAYYA— Plaintiff 

—Appellant 

vei^sus 

NADENDLA SUBBIAH and another 
—Defendants—-Respondents. 

Civil Procedure Code (Act V of WOS), O. XXIII, 
rr. I, 2—Withdrawal of suit—Permission for 
fresh suit on payment of coats —Second suit without 
payment of costs, whether maintainable—Champer- 
tons agreements—Public policy in India. 

Order XXIII, r. 2 (6), Civil Procedure Code, must 
be read as referring not to permission to withdraw 
a suit as well as permission to institute a fresh 
• suit, but merely as allowing the Court to give per¬ 
mission to institute a fresh suit in place of the one 
which has been withdrawn. Inasmuch as tho 
withdrawal of the suit does not require the permis¬ 
sion of the Court, it muat be taken that the first 
suit is withdrawn when the order is passed and is 


no longer pending and the permission granted 
refers only to the filing of the subsequent suit on 
certain conditions. Therefore, where an order has 
been made under O. XXIII, r. 1 of the Civil 
Procedure Code, giving to a plaintiff, wlio with¬ 
draws a suit, permission to institute a frcsli suit on 
condition of paying the costs, a subsequent suit 
in.stituted without paying such costs is barred, 
[p. 501, col. 1.1 

Robert Fischer v. Kagappa Mudaly, 6 Ind. Das. 
288; M 258; 7 iM. L. T. 220. Hare Xath Das v. 
Syed Ilossain Ali, 2 C. L. J. 180; 10 C. W. X. 8, 
Subal Chandra v. Mosaraf Ali, .*18 Ind. Dec. 170. 
relied on. 

Shital Prosnd Mondal v. Gaya Prasad Dinyal, 2.’1 
Ind. Cas. 210; 15) C. L. J. 525), Kuldip Singh v. 
Kuldip Chowdhury, 44 Ind. Das. 70; 5 P. L. .1. 60; 4 
P. L. W. 1.‘14 and Deb Kumar Roy v. Deb Nath 
Barna, 64 Ind. Cas. 7.38, dissented from. 

In India champerty is not necessarily opposed to 
public policy; and in deciding whether a cham- 
pertous agreement should be set aside, it has to be 
considered whether sucli an agreement is extortion¬ 
ate, unconscionable, or one made for the purpose of 
gambling in litigation or of injuring or oppressing 
others by encouraging unrighteous suits, in which 
case it would be contrary to public policy and un¬ 
enforceable. [p. 502, col. 1.] 

Loke Indar Singh v. Rup Singh, 11 A 118; 
A. W. N. (1889) 72; 6 Ind. Dec. (n. s.) 504, Chunni 
Kuar X. Rup Singh \\ A 57; A. W. N. (1888) 296; 
Bind. Dec. (n. s.) 465and Husain Bakhsh v. Rahmat 
Husain, 11 A. 128; A. W. N. (1888) 273; 6 Ind. Dec. 
(N. s.) 510, disting\iished. 

Second appeals against the decrees of 
the Court of the Subordinate Judge, 
Baptla, in Appeal Suits Nos. 105 and 99 
of 1922 respectively, preferred against the 
decrees of the Court of the District Munsif, 
Ongole, in Original Suits Nos. 195 and 
505 respectively,, 

Mr. A. Krishnaswami Iyer, for the 
Appellant. 

Messrs. N. Rama Rao and K. Rames- 
wara Rao, for the Respondents. 

JUDGMENT. —The respondent in 
both these appeals is one Subbiah, the 
adopted son of Ramachandrudu. He was 
dissatisfied with his father's misconduct 
and spendthrift ways and consequently 
wanted to file a suit for partition of the 
family property. As he had not sufficient 
funds to finance this litigation, he en¬ 
tered into relations with the appellant 
Seshayya who is a private Vakil. On the 
1st of November 1916, Subbiah execut¬ 
ed a sale-deed in favour of Seshayya for 
Rs. 1,000 under which he sold one half of 
his share in the family properties. 
Admittedl}'’ the consideration was fixed 
at a low figure on tho ground that Suh^* 
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hiah's father was wasting the family pro¬ 
perty and alienating the same and that 
eonseciiiently the properties that would 
be recovered for Sublnah's share might 
be considerably less than what he 
really ought to have. It is found that 
Seshajwa paid a sum of Rs. 600 towards 
the consideration for the sale-deed, and 
a suit was filed bySubbiah andSeshayya 
jointly in 1918. A decree was obtained 
under which Subliiah was to get as his 
half share of the i)roperty all the j)ro- 
perties which had not been alienated bv 
his father, leaving the validity of the 
alienations undetermined. Before the 
decree was passed, Subbiah agreed to 
certain items being decreed in favour of 
Seshayya and the remainder was to fall 
to his share. Subsequently Subbiah 
appears to have thought tliat he had 
been defrauded and he tiled a suit. 
Original Suit Xo. 641 of 1919, to set aside 
the sale-deed in favour of Seshayya. 
The suit was withdraAvn with leave to 
bring a fresh suit on condition of Sub¬ 
biah paying the costs of the suit. 
Subbiah then filed his j^resent suit, 
Original Suit No. 195 of 1921, in which 
lie again seeks to set aside the sale- 
deed, Seshayya also filed a suit. 
Original Suit No. 505 of 1921, in which 
he seeks to recover the property decreed 
to him in the prior litigation alleging 
that he obtained delivery through Court 
of the property decreed to him but that 
subsequently the plaintiff has obstruct¬ 
ed his enjoyment. Subbiah s suit has 
been decreed and at the same time 
Seshayya has been given a charge upon 
the properties for Rs. 600 with interest. 
Seshayya s suit for possession has been 
dismissed. Hence these two appeals. 

The first point for consideration is 
whether Subbiah's suit is not barred by 
reason of O. XXIII, Civil Procedure Code 
for, it is admitted, that he did not pay 
the costs of his first suit until after the 
close of the trial in the present suit; 
and it is contended that he is precluded 
■ from filing a fresh suit until he has 

complied with the condition imposed. In 

Robert Fhcher v. Nagappa Mudaly (1) 
it was held that, when an order had 

a) 6 lud. Cas. 2S5i 33 JoS; 7 JJ. J,, j. 


been made giving permission to bring a 
fresh suit on condition of paying the 
costs before a specfied date, a subsequ¬ 
ent suit was. barred if the costs had not 
been paid by that date. That case 
differs from the present in tliat the date 
was specified for payment of costs, where¬ 
as the order in the case under con¬ 
sideration does not specify any date. 

ithout expressing any opinion as to 
the correctness of the decision in Abdul 
Aziz V. Ebrahim Malta (2) that case 

was distinguished. In that case it was 
held that subsequent payment of costs 
was sufficent to warrant the reception 
and trial of a fresh suit which had 
been allowed to be brought on condi¬ 
tion of those costs being paid. In that 
case the costs were paid before the 
suit was tried. This has been followed 
in a later case reported as Shital Prasad 
Mondal v. Gaya Prasad Dingal (3) where 
the question is discussed somewhat fully 
and the reasoning adopted for the con¬ 
clusion is as follows:—It is said that 
inasmuch as permission to withdraw 
and bring a fresh suit is made con¬ 
ditional on a certain payment, the 
original suit cannot be deemed to be 
withdrawn until those costs have been 
paid and it must, therefore, be deemed 
to be a pending suit -which becomes 
disposed of as soon as payment is made. 
This case was followed in Kuldip Sin^ 
v. Kuldip Chowdhury (4) and also in 
Deb Kumar Roy v. Deb Nath Barna (5) 
but I can find no authority in this 
Court for holding this view, which with 
all respect, appears to me to be incor¬ 
rect. These cases all assume that the 
permission granted by the Court is not 
only permission to bring a fresh suit 
but also permission to withdraw the first 
suit and that consequently until the 
condition is fulfilled the first suit is 
pending. This seems to me to overlook 

the provisions of O. XXIII, r. 1 (1) 

which gives a plaintiff power to withdraw 
his suit at any time without the per¬ 
mission of the Court. Consequently, I 

f2) 31 C. 965. 

23 Ind. Cas. 210; 10 C. L. J. 529. 

'4)44Ind. Cqs. 79; 3 P. L. J. 63; 4 P. L. W. 

\i) 64 Jni. Css. 738. 
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think that we must read the latter part 
of clause 2 (6) as referring not to per¬ 
mission to withdraw a suit as well as 
permission to institute a fresh suit, but 
merely as allowing the Coiirt to give 
permission to institute a fresh suit in 
place of the one which has been with¬ 
drawn. Inasmuch as the withdrawal 
of the suit does not require the permis¬ 
sion of the Court, it must be taken that 
the first suit is withdrawn when the 
order is passed and that the permission 
granted refers only to the filing of the 
subsequent suit on certain conditions. 
If the first suit is still pending as held 
in the above cases, it would be open 
to the plaintiff to obtain permission under 
O. XXIII, and instead of complying with 
the conditions of that permission, to go 
to the Court and demand that the trial 
on his first siiit should be proceeded 
with and this could be done, however 
long the interval might be. For these 
reasons, I am unable to accept the 
view that the first suit is still pending, 
for it has been withdrawn, and that with¬ 
drawal, in my opinion, takes effect from 
the date of the Court’s order. If the 
Calcutta view were to be applied in the 
present case, it would appear, as observ¬ 
ed in those judgments, that the trial 
of a second suit is barred under sec¬ 
tion 10, Civil Procedure Code, until the 
first suit is disposed of by performance 
of the conditions imposed by the order 
granting leave. In the present case, 
therefore, the whole of the trial of the 
suit which took place before the costs 
were paid would be bad under section 10, 
Civil Procedure Code for want of jurisdic¬ 
tion and the whole suit would have to 
be tried again. There is another case of 
the Calcutta High Court reported as 
Sajjud Hossain v. Ram Lai Saha (6) 
where it was held that payment might 
be made after the institution of the suit 
but that the suit would not be deemed 
to be validlj’ instituted until the date of 
such payment. In the view that I take, 
I would folloAV Robert Fischer v, Nagappa 
Mudaly (1) and hold that it extends, as 
was held in Hare Nath Das v. Syed 
Hossain Ali (7) and Sxibal Chandra v. 

(6. 15 Ind. Cas, 159. 

{1) 2 0. L. 10 C. W. X, 8, 


Mosaraf Ali (^d) to eases where no time 
is fixed for fulfilling the condition. 

In support of the view held by the 
Calcutta High Court, reference has lieen 
made to other cases in which similar 
conditions were lield not to be mandatory, 
Ramayyangar v. Krishnayyanger (9) with 
reference to the provisions of section 539, 
Civil Procedure Code, Karooth Parakotc 
Ammn Kutty v. Manavikraman (10) witli 
reference to the permission necessary to 
bring a suit against a receiver, and 
Muhammad Azmat AH Khan v. Lalli 
Begam (11) with reference to tlie certifi¬ 
cate requisite for bringing a suit under 
the Pensions Act. I do not attach much 
importance to these cases, for in all of 
them the Court prirna facie lias jurisdic¬ 
tion to try such suits; and, l^eyond im¬ 
posing a condition precedent, none of 
tlie provisions referred to take away the 
jursidiction of the (^ourts; whereas under 
(I. XXIII, r. 2 (3) a Court is definitely' 
precluded from entertaining a .second 
suit when no permission has been grant¬ 
ed. Unless, therefore, permission lias 
been given, a Court is speclically for¬ 
bidden to entertain a second suit. 

In this view, Subiah’s suit is barred 
under O. XXIII and must be dismissed. 
Second Appeal No. 203 must, therefore, be 
allowed and the suit dismissed with costs 
throughout to be paitl by the first res¬ 
pondent. 

As regards Second Appeal No. 204 the 
Subordinate Judge has found that the sale- 
deed in favour of Seshayya is “ vitiated 
by undue influence and fraud and cannot 
be enforced" and, consequently, lias 
di.^missed the suit which is based 
upon it. I may observe here that the 
suit is not based upon the sale-deed but 
upon the decree obtained in pursuance 
of that sale-deed, namely, the decree in 
Original Suit No. 12 of 1918. In giving 
liis findings the Subordinate Judge does 
not definitely specify the facts which he 
finds to be sufficient to prove undue 
influence and fraud. In the plaint the 

(8) 38 Ind. Cas. 476. 

(9) 10 M. 185; 3 Ind. Dec. (k. &.) 881. 

aO) 59 Ind. Cas. 568; 43 M. 793; 12 L. W. 
331 

(11) 8 C. 422; 9 I. A. 8; 4 Sar. P. C. J. 310; 6 
Ind. Jur. 201; 17 P. K. 1882; 4 Ind. Vic. (s', s.) 2Cy 

(P. C.). 
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stated that the sale-deed was 
brought about owing to several misre¬ 
presentations si^eeilied in ])nrnq'rapii 4, 
but there is no finding bv the Sul)oi’di- 
nate Judce that these inisrej k-sm 
tions were leade. and appaujiu, ii.e 
statemetils srt out in the plnini a;*- 
substantially correet. Tlie cases relied 
■ui)on by the Subordinate Judge for hold¬ 
ing that the sale-deed is invalid are 
merely cases in which the transactions 
were set aside as being hard, unconscion¬ 
able and oi)posed. to public policy: 
C/nni7t/ Knar v. Rup Singh (12), Loke 
Indar Singh v. Riij) Singh (13) and Hii.sain 
Bakh.sh v. Ralnnat Ila.sain (1-1). It has 
been held that in this country cham¬ 
perty is not necessarily opposed to public 
policy; and, in considering whetlier 
chaniiiertous agreements shoiild be set 
aside, it has to be considered Avhe- 
ther such an agreement is extortionate 
and unconscoinable, or one made for 
the purpose of gambling in litigation or 
of injurious or oppressing others by 
encouraging unrighteous suits in Avhich 
case it would be contrary to publiO 
policy and unenforceable. These facts 
do not seem to have been considered 
by the ■ Subordinate Judge. He has not 
found Avhat the facts Avere Avliich made 
the liargain unconscionable orotherAvise 
opposed to public jjolicy. He finds tliat 
property Avorth Rs. 2,000 Avas sold for 
Rs. 1,000 and that Rs. 600 cash Avas ac¬ 
tually paid as consideration. The pro- 
jierties Avhich have passed under the 
sale-deed are no doubt Avorth Rs. 2,000 
but it Avas by no means certain that 
the plaintiff's suit Avould be successhd, 
or, at any rate, successful to a large 
extent. Half of the family property had 
been alienated and, if those alienations 
had been found to be A\alid, Subbiah's 
share Avould have come to Rs. 1,000 or 
less, the consideration agreed to be paid, 
to AAhich must be added additional com¬ 
pensation for SeshaA’ya's trouble and 
knoAvledge of litigation. Here again I 

(12) 11 A. 57; A. W. N. (1888) 296; 6 Ind. Dec. 
(n. s.) 4C5. 

(13) 11 A. 118; A. W. N. (1889) 72; 6 Ind. Dec. 
(n. s.) 504. 

(14) 11 A. 128; A. ^V. N. (1888) 273; 6 Ind. 

(.S’, s.) 510. 


must note that the -Subordinate Judge 
has not discussed the question Avhether 
the decree in pursuance of the sale-deed 
was obtained by fraud. There is no such 
allegation in th? plaint, l)ut the Sub¬ 
ordinate Judge .seems to hold in para¬ 
graph 7 of his judgment that the undue 
influence exercised in the suit Avas that 
of the plaintiff’s Vakil, Avho is not a 
party to this litigation, and not the 
influence of tSeshayya; and he has also 
omitted to notice that Subbiah did 
not pray to haA'e the decree set aside 
although the amendment Avas asked for 
but refused by the District Munsif. 
There are other points to ])e considered 
also in this appeal Avhich have not been 
dealt Avith by the Subordinate Judge, 
one of these being Avhether Seshayya’s 
remedy was by suit or by execution 
proceedings. It Avas on the latter ground 
that the District Munsif dismissed his 
suit Avithout giving him an opportunity 
of treating the suit as an exception 
petition. It AA'ould also be necessary to 
consider Avhat effect the dismissal* of 
Subbiah’s suit Avill have upon Seshayya’s 
suit, for in execution proceedings a 
claim by Seshayya to these properties 
Avas allowed, ride Exhibit VJ, and it has 
to be considered Avhether that Av'as not 
a final adjudication of the right of the 
parties. Appeal No. 99 of 1922 Avill accord¬ 
ingly be remanded for disposal in the 
light of the above remarks. Costs in this 
Court Avill abide tlie result. 

Court fee in Second Appeal No. 204 of 
1923 Avill be refunded. 

V. N, V. Appeal allowed. 

- , 
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PATNA HIGH COURT. 

Appeal from Original Order No. 134.- 

OF 1922. 

May 29, 1923. 

Present :—Sir DaAvson ^filler, Kt., 

Chief Justice, and Mr. Jutice Kuh\'ant 

Saha^^ 

RAGHU SINGH— Plaintiff- 

Appellant 

versus 

Mahant KRISHNA DEYAL GIR and 
OTHERS—Defendants—Respondents. 

CiiHl Procedure Code (Act V of 190S), O. XLVH, 


c 
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r. 1 — Rei'iew, grounds for—"Other sufficient 
reason'' meanpxg of — Failnt'e to refer to particular 
piece of evidence. 

The only ground upon which a review can be 
obtained according to O. XLVII, of the Civil 
Procedure Code is the tliscovery of new and 
important matter or evidence which, after the 
exercise of due diligence, was m>t within the 
applicant’s knowledge or could not l)c produced by 
him at the time Avhen the decree was passed or 
the order made, or some mistake or error ajiparcnt’ 
on the face of the reeord or for any otlier Butlicient 
reason, [p. 50.'l. col. 2.] 

The words “ any other sufficient reason ” in r. 1 
of O. XLVII of the Civil Procedure Code mean a 
reason sufficient on grounds analogous to those 
specitied immediately previously, [ibid] 

Ckhajju Rani v. Neki, 72 Ind. C<is. 5()C; .‘5 L. 127; 
49 1. A. 144; :50 M. L. T. 295; 29 (\ W. N. 097; 
41 P. L. U. 1922; 3 P. L. T. 4:i5; (1922) A. 1. R. 
(P. G.) 112; 10 L. \V. ;17: 17 P. W. R. (1922); 43 M. 
L. J. 332; 24 Bom. L. R. 123S; 4 U. P. L. R. (P. C.) 
99; 30 O. h. J. 459 (P. C.), followed. 

The mere fact that a Judge has nothin terms 
referred to certain of the evidence in favcuir of one 
party or the other is not a sufficient reason entitling 
that party to come before the Court subsec|uently 
and seek to have n review of that judgment, [p. 503, 
col. 2; p. 504, col. 1] 

Appeal from an older of the Sul)- 
Prdinate Judge, Oava, dated the 20th 
May 1922. 

Mr. Sambhit Saran, for the Appellant. 

Messrs. Saileyidranath Palit and 
Kailaspati, for the Respondents. 

JUDGMENT. 

Miller^ C. J.— Tliis is an appeal from 
an order of the Sul^ordinate Judge of 
Gaya dated tlie 20th May 1922 granting 
a review of a judgment of his predecessor. 
It appears that one of the important 
points to be determined in the tirst 
judgment was the date upon which the 
])laintilT separated from the rest of his 
family. The Trial Court founrl in favour 
of the defendant. The learned Subordi¬ 
nate Judge on appeal <lecifled that 
question in favour of the plaintiff and 
allowed the appeal. Subsetiuently one 
of the defendants applied to the successor 
of the learned Subordinate Judge to 
grant a review of judgment on the ground 
that the learned Subordinate Judge had 
not mentioned in his judgment two 
documents one of which was a jilaint in 
a suit which the plaintiff and his brothers 
had brought on a mortgage and in wliich 
there was apparently an admission that 
the family had separated at a later date 
than the plaintiff alleged in the present 
case, and the other document was a 


document connected therewith, it was 
the decree passed in that case. It is 
cpiite true that the learned Subordinate 
Judge who gave the decision comi>lained 
of did not in terms refer to those two 
documents in'his judgment; but he did, 
as far as can be gathered from reading 
the judgment, give what appear to liave 
been convincing reasons for cv..":vnigat 
his conclusions of fact. Tlie learned 
Subordinate Judge whose order is now 
under appeal considered that the mere 
fact that no mention is made in the pre¬ 
vious judgment of these two documents 
was in itself a sufficient ground for 
granting the review and he made the 
order accordingly. From that decision 
the present appeal is brought. 

It seems to me that the ground 
alleged is not one which comes within 
the purview of O. XLVII, r. 1, Civil Pro¬ 
cedure- Code. The only ground upon 
which a review can be obtained according 
to O. XLVII is the discovery of new and 
important matter or evidence wliicli, 
after the exercise of due diligence, is 
not within the api)licant\s knowledge 
or could not be produced by him at tlie 
time.wPteh thfe decree was passed or the 
order made, or some mistake or error 
ayiparent on the face of the record or for 
any other sufficient reason. It lias been 
decided ))y the Judicial C\)mmittee in 
the case of Ckhajju Ram v. Neki-{ly tliat 
the words “ any other sufficient reason ” 
in that Order mean a reason sufficient 
on grounds at least analogous to those 
specitied immediately jireviously. It 
follows from that that these words “ any 
other sufficient reason ” are not of a 
wide and general application so as to 
give the Court a discretion in such cases 
whether to allow a review or not. The 
reason there indicated must be some 
reason analogous to the two grounds of 
review mentioned immediately before. 
It seems to me that the mere fact that a 
Judge has not in terms referred to 
(^ei'tain of the evidence in favour of one 
j>arty of the otlier is not a sufficient 

(1) 72 lud. Gas. 5'39; 3 U 127; 49 I. A. Ill; .30 
M L. T. 295; 23 G. W. N. «97; 11 P. L. R. 1922; 3 
1> n. T. 4.35; (1922; A I R. (P. 0.) 112; 10 L. W. 
37- 17 P. W. R. 1922; 43 M. L. J. 332; 24 Bom. L. 
R 1238; 4 U. P. b. R. (,P. G.) 99; 30 G. b J. 459 
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reason entitling that party to come before 
the Court subsequently and seeks to 
have a review of that judgment. It is 
tindoubtedly a matter which might be 
urged in appeal, if any appeal Avere 
permissible on questions of fact ; but I 
think it would bestretching the language 
of the order loo far to say that the mere 
fact that certain evidence has not been 
specifically mentioned in the judgment 
is a good reason Avithin 0. XLVII, r. 1, 
for granting a revicAv. 

In my opinion this appeal must 
succeed, the order of the learned Sub¬ 
ordinate Judge of the 20th of Mav 1922 
Avill be set aside and the decree \vhich 
it reversed Avill be restored. 

The appellant is entitled to his costs 
from the respondent Mahant Krishna 
Deyal Gir, Avho has appeared. 

Kulwant Sahay, J.— I agree. 

K. Appeal allowed^ 


MADRAS HIGH COURT. 

Appeal against Appellate Order Xo. 

114 OF 1922. 

July 28, 1924. 

Present.-—Mr. Justice Jackson 
X. C. LAKSHMIKUTTI AMMA- 
Petitioner -Appellant 

versus 


V. MARIATHAMMA a/ia^THITHUM- 
MA and others—Petitioners Nos. 2 to; 

—Respondents. 

Civil Procedure Code {Act V of 1908) O A'YVn 

r U-Mortaage and lea.e back-Decree onle^e^ 
Property whether can be sold-Omission to objec 
efrect of. ■' 

^ylle^e a mortgage with possession and leas 
back form part of the same transaction, thoue 
the mortgagee may obtain a decree for rent on th 
lease document alone, his claim is one arisin 

O within the mischief 

U. aXaIA , r. 14, Civil Procedure Code and 
mortgagee is not entitled to bring the p^pertv 
sale m execution of such a decree, [p. 505 col *1 

Gooiam Uusenbux v. Nihalchai 
Waghmal 5o Ind. Cas. 5:16; 44 B. 366; 22 Boi 

r/ Kirparam v. Hanchhodd, 

3/ancAharam. 58 Ind. Cas. 231; 45 B. 174 2-^ Bor 



Vttani Chandra Daw v. HaJ Krishna Dalai, 
.-.5 Ind. Cas. 157; 47. C. 377; 24 C. W. N. 229; 31 C. 
h. J. 98, not followed. 

The fact that the judgment-debtor submitted 
to execution proceedings prior to the order for 
sale does not estop him from raising the plea at the 
time of sale. [p. 505, col. 1.] 

A decree-holder cannot demand that the Court 
shall infringe a statutory provision merely 
because the judgment-debtor has omitted to 
demand tliat it shall not infringe it. As soon 
as a Court is aware of an irregularity, it must 
avoid it suo moto irrespective of the intervention of 
the parties or their right to intervene, [p. 505, col. 
2.] 

Appeal against the decree of the 
Court of the Subordinate Judge, 
Palghat, in A. S. No. 61 of 1921, preferred 
against an order, dated the 24th January 
1921, of the Court of the District 
Munsif, Chowghat, in E. P. No. 174 
of 1919, (in O. S. No. 525 of 1916). 

Mr. K. P M, Meno7i, for the Appellant. 

Mr, T. A. Ananta Iyer, for the Re¬ 
spondent. 

JUDGMENT.— Appeal from the 
Appellate Order of the Court of the 
Subordinate Judge of Palghat in E. P. 
No. 1742 of 1919 on the file of the 
Court of the District Munsif of Chow¬ 
ghat. 

There was a mortgage with posses¬ 
sion and lease back on the same 
day. The appellant sued on the lease 
and obtained a decree, and is at¬ 
tempting to bring the property to 
sale. The respondent resists, con¬ 
tending that such a sale is contrary 
to the provisions of O. XXXIV, r. 14 of 
the Civil Procedure Code. The lower 
Courts have upheld this contention, 
hence the appeal. 

I agree that the two documents in 
question Exhibits A and B must le 
treated as one. In Exhibit B it is 
agreed that arrears shall^ be paid 
by the sale of the equity of re¬ 
demption which appellant points to 
as marking a difference between the 
two transactions, but I do not con¬ 
sider that this is sufficient to justify 
their being treated as separate docu¬ 
ments. Once the two documents oie 
treated as one it must, I think, be 
taken as settled law fas observed 
below the Calcutta rulings seem to 
he contradictoiy) that although the 
mortgagee may obtain a decree for 
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rent on the lease docnment alone, 
nevertheless his claim is one aris¬ 
ing under the mortgage and within 
the mischief of O. XXXIV, r. 11. 
This lias been ruled in terms in 
Ibrahivi Goolavi Husenhux v. Nihixl 
Chand Waghmal (1) which is followed 
in Bhaiehavd Kiiyaram v. Ranchhoddas 
Maiicchharam (2), Govindachandra Pal 
V. Konlas Chandra Pal (3) to the 
same effect as also the case cited 
by the lower Appellate Court, Kadma 
Pasin V. Muhammad Ali (4). Appellant 
would distinguish this latter case on 
the ground that the mortgagor had 
merely contracted to collect the usu¬ 
fruct for the mortgagee but I doubt 
if this affects the question wliich 
turns on the actual contract effected 
between the parties and on the motive 
which induced them to make such 
a contract. 

The appellant relies strongly upon 
the ruling Uttam Chandra Daw v. 
Raj Krishna Dalai (5) the language 
of which on page 405* undoubtedly 
helps him. But Ashutosh Sikdar v. 
Behari Lai (6) it is found that a 
sale in contravention of section 99 
of the Transfer of Property Act is 
irregular and voidable, and the mort¬ 
gagee is prevented frf)m bringing the 
mortgaged property to sale in exe¬ 
cution of a decree for the satisfac¬ 
tion of any claim, related or extrane¬ 
ous to tlie mortgage page 67. 

It is next urged that the above 
plea is not open to the respondents, 
because without raising this plea 
they submitted to prior execution 
proceedings Avhich terminated in at¬ 
tachment and permission to the decree- 
holder to proclaim and sell by fresh peti¬ 
tion. 

No doubt the parties to execution 

proceedings are governed by the 

general law of estoppel, else there 

would be no end to the matter. Thev 

« 

^1) 55 Ind. (’ak. 536; 44 B. 36G; 22 Bom. L. K. 113 

(2) 58 Ind. (’fto. 231; 45 B. 171; 22 Bom. L. R. G70. 

(3) 41 Ind. CiVi. 73; 15 C. 530 at ]). 53(>. 

(4) 50 Ind. Caa. 131; 41 A. 302; 17 A. b. J. 484 

(5) 55 Ind. Cas. 157; 47 C.'377; 21 C. W. N 220 
31 C. L J. 98. 

(6) 3 5 C. Gl; C 0. b. J. 320; 11 C. W. N. 1011. 

•Page of A7 c7~[B:d.] 
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cannot continue to raise the same 
plea ovei* and ov'er again. But if 
the plea has never been raised before 
I should hesitate to apply to execution 
proceedings the princiiDle of constructive 
estoppel. 

Careful consideration would have 
to be given to the circumstances of 
each particular case. However, there 
is no need to consider this aspect 
of tlie matter in the present case, 
because the decree-holder cannot de¬ 
mand that the Court shall infringe 
a statutory provision merely because 
the judgment-debtor has omitted to 
demand that it shall not. Cf. Govinda- 
Chandra Pal v. Konles Chandra Pal 
(3). I do not think the decree-holder 
can raise a plea of estoppel when lie 
must have known that lie had him¬ 
self induced the Court e.r pa 7 te to 
pass an order to which he was not 
entitled.” As soon as a Court is 
aware of an irregularity, it must avoid 

^ ^ lit 5 suo molo irrespective 
of the intervention of the parties or their 
riglit to intervene. 

The appeal fails on all grounds and is 
dismissed with costs. 

Appeal disiyiissed. 


PATNA HIGH COURT. 

Civil Revisiox No. 248 of 1923. 

July 3, 1923. 

Present .-—Justice Sir B. K. Mullick, Kt., 
and Justice Sir John Bucknill, Kt. 
Musammot NAND RANI KUER— 
Plaintiff—Petitio.ver 

VCl'S tt s 

Babu DUROA DASS NARAIN and 

OTHERS—Defendants—Opposite Party. 

Compromise decree—Time iixed for payvient of 
money - Forfeiture on default—Extenaion of time. 
’ Power of Court—-Revision—Civil Procedure Code 
(Act P of 1908), s. 115. 

Where an agreement of compromise is for the 
payment of money on a prescribed date and 
upjn default of payment on that date money or 
land is to be forfeited, time is not of* the 
essence of the contract and the Court has power 
even after the compromise has been embodied in 
a decree, to extend the time for payment on the 
application of one party without the consent of 
the other, [p. 506, col. 2.j 
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In every case the Court must detennin'- upon 
the facts of that case whetlicr relief against 
forfeiture is to be ftiven or nut. 

An.-^tralasian Atitinf.'itic 1 We//j in() Machine 
Company y. Walter, W. X. tCiig.' 170, re¬ 

ferred to. 

Kan>l'ir})a Xa'i v. lianu'ari Lai .Vu'/. hO Ind. Cas. 
S(il; L. .1, 211. relied r)ii. 

Wiiere llu'C.mrt do<i.|rs tlial line' is not nf 
the essence of llir «•<>iitI'O'‘t in any jiartieular 
(•as(‘ and ext-ai'is th'“ tine* for paynn'ut. the 
Hiiih Court will n't inferfa.' wiili the de dsion 
nnfhu* section llo of tie' Civil Procedure C tde. 


Revision from ail order of the Subordi¬ 
nate Judge, First Court, Patna, datetl the 
4th June 

Mr. Banwari Lnl, for the Petitioner. 

Mr. Kdila.'spati, for the 0|>positc* Party. 

JUDGMENT, 

Mullick, J.-A compromise decree 
was passed against the oi')])osite itarty 
ordering that tipon jjayment of a sum of 
Ks. pOOOineaslito tlie i)laintitY immediate¬ 
ly and the sum of Rs. 12,()00on or ]>efore 
the 3Ist Marcli 1923 the claim of the 
plaintiff would be discharged in full, l)ut 
that on failure to pay the above instal¬ 
ments the plaintiff would be entitled to 
realize her full claim for Rs. 20,989-9-0 
with costs and future interest. Accord¬ 
ingly the sum of Rs. 1,000 was duly ])aid 
on the date of the compromise. But on 
the 31st ^lay 1923 the defendants brought 
into Court a sum of Rs. (>,000 only 
wliich tlie plaintiff received under 
])rote3t, and as regards the balance of 
Rs. (>,(>00 the defendants asked for an 
extension of time for one month ; on the 
4th June 1923 time was allowed by the 
Subordinate Judge and it was ordered 
that i^ayment would be accepted on or 
before the 30th June 1923 on condition 
that the defendants paid a sum of Rs. 164 
on account of intermediate interest to the 
plaintiff. 

Against this order the plaintiff moved 
this Court on the 13th June 1923 for the 
exercise of the Court’s revisional powers 
under section 115, Civil Procedure Code. 

Now the only question is whether tlie 
Court had power to extend the time 
allowed by an agreement which has 
resulted in a decree of Court. 

It is contended by the petitioner that 
no extension of time can be given with¬ 
out the consent of the parties and reliance 
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is lilaced upon xiusti^alasian Automatic 
Weighing Machine Company v. Walt^v 
(1) i)ut the matter has been exhustively 
considered in Kandarpa Nag v. Banwari 
Lai Nag {2} and it seems now settled 
that no general rule can be laid 
down and that although a contract may 
have ripened into a decree the Court 
will not be ]»recluded from giving relief 
whicii it would have been competent to 
give if it had been called upon to 
adjudicate upon the contract in the first 
instance and without its having been 
embodied in a decree. There are cases 
which have held [that when a compromise 
takes place between an auction-purchaser, 
a judgment-debtor and a decree-holder 
stipulating that the sale would be set 
aside on tlie payment of the judgment- 
debt on a certain date time was of the 
essence of tlie contract. On the other hand 
it seems to be now settled that where the 
agreement is for the payment of money 
on a prescribed dateandthat upon default 
of payment on that date money or land is 
to 1)6 forfeited, time is not of the essence 
of the contract. Indeed the rule is clear 
that in everv case the Court must deter- 

mine ui'on the facts of that case whether 

relief against forfeiture is to be given 
or not. I have no doubt that in the pre¬ 
sent case the Subordinate Judge, had 
juris<liction to determine whether time 
wasof the essence of the contract. He lir^ 
decided that it was not and, therefore, it 
does not seem to me that section 115, 
Civil Procedure Code, can be invoked for 
the }uirpose of setting asi(J_e the learned 
Subordinate Judge’s order. The learned 
Subordinate Jugde in one part of his 
judgment expresses the view that 
section 148, Civil Procedure Code, is 
applicable to the case, but I Avould 
l^refer to base his jurisdiction on the 
general rules of equitj*. 

The only question that remains i^ 
whether we should further extend the 
time. Having regard to the fact that 
the application to this Court was made 
without much delay and that the defend¬ 
ants were uncertain whether the learned 
Judge’s order would be affirmed by the 
High Court I think this is a fit case fol* 

(1) (1891) W. N. (Eng.) 170. 

(2) CO Ind. Cas. 864; 33 C. b. J. 244. 
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granting further extension ; and -vve 
give seven days further time from this 
date for complying with the order of the 
Subordinate Judge. 

We direct that if the defendants deposit 
in the Court of the Subordinate Judge 
the sum of Rs. 6,600 on account of the 
decretal sum together with the sum of 
Rs. 200 on account of intermediate interest, 
that is to say, a total sum of Rs. 6,800 on 
or before the 10th July, full satisfaction 
will be entered in respect of the claim 
as provided by the compromise decree 
and that on default the terms of the said 
decree will be duly enforced according 
to law. 

There will be no order as to costs. 

Bucknill, J. —I agree. 

z. K. Order accordivnly^ 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 2248 to 2252 and 2280 of 1920. 

July 17, 1922. 

Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotznei*. 
RAJANI KANTA GHOSE and others—^ 

Plaintiffs—Appellants 

vej'sns 

Sheikh RAHAIMAN GAZI and rtTUERs 
—Defendants—Respondents. 

Bengal Tenancy Act (VIII of 1885), s. 15SB (2), 
object of—Cosharer landlord, whether can waive 
benefit—Omission to serve notice of sale, effect of— 
Sale held in contravention of Statute, whether null 
and void—Question, how determined ~Irre(jularity 
and nullity, distinction between~~Test. 

The object of section 158B sub-section (2) of 
the Bengal Tenancy Act is to i^rotect the co¬ 
sharer landlord, [p. 510, col. 1.] 

It is open, however, to the co-sharer landlord 
to waive the benefit of sub-section (2) of sec¬ 
tion 158B of the Bengal Tenancy Act. 

The omission to serve upon the co-sharer 
landlord the notice contemplated by sub-section 2 
of section 158B of the Bengal Tenancy Act does 
not nullify the sale or alter its character to that 
of a sale held in e.xecution of a money decree 
where the co-sharer concerned consents to the 
sale. [p. 510,jcol8.1 & 2.] 

It cannot be maintained on principle that 
because a sale has been held in contravention 
of a statutory provision, it must, irrespective of 
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deemed to be null and void. [p. 50!). col 1 I 

Ashutosh Sikdar y. Behari Lnl Kirtauia ‘15 P 
61; 11 O. W. N. 1011; G C. h. 7 

1 asaddutc Rasul Khan v, Ahmad Husain *^1 fWi* 

17 Ind. Jur. 534; G Sar. 1> (' J G-r 
Raluiue and Jackson's P. C. Xo. 131; 10 Ind lilc 
(N. s,;G76iP. c.l. GobindLal Ro,, y R, ™ 

21 C. 70; 20 I. A. 1G5; 17 Ind/jn" 53(1 

I'i";/ ' Ind. Dec. (N-, ,s; G70 (P Ci 

Malk-arpiii y. \ ,n-linri. 25 15.337; ,5 C IV \ lo’ 

2 Bom. L. K. !)27; 27 I. A. 21()- 10 AI I ! ^ - 

Sar. B. 0. J. 7;J1) (P. C.;, Xusserwanjec yvtm w v 

‘aifcnxd u" " 50; 

When the provisions of a 8tatntp have been 
contravened. ,t a .piestion arises as to lu>w far 
he proceedings arc aftected by such contraven¬ 
tion the mattei must he determined with regard 
tothe nature, scope and object of the partic" l ,r 
proviaioii whicli lias been violated, [j,. 5011 col •> 
An irregularity is a deviation from a'rule "of 
law which docs not take away the foundation or 
authority for the proceeding or apply to its w u,|i 
operation, whereas a nullity is a jiroceeding hm 
is taken without any foundation for it or is so 
essentially defective a^» to he of no avail or effect 
wliatcver, or is void and incapable of bein" 
validated, [p. u09, col. 2; p. 510, col. 1.1 " 

Ihe safest rule to determine what is an irreo,,. 
l.arity and wliat is a inillity is to see whether 

the party can waive the objection ; if ]„. can 

■\\aive It, it amounts to an irrcgularitv • if Im 

cannot, it is a nullilv. [p. 510 col 1 ] ’ ° 

Jlolmes V. Uussell, }) Dow. 28 {?), followed. 
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Appeals against the decision of the 
District Judge, llowrali, dated the 8th 
June 1920, atfirming lliat of tlie Munsif 
Howrah, dated the 28th November 1919 * 
Babus .l/u/iendm Pay and Bhy- 
pendra Kumar Ghose, for the Appellants 
Babus 5?/7-e»c/?Yt Chandra Sen, Biraj 
\hdian Majumdar Vind (hour Mohun Dutt 
for the Respondents. ’ 


J U DCrMENT.—This is an appeal by 
the plaintiffs in a suit for I’ccovery of 
arrears of rent. The defendant.s denied 
the relationship of landlord and tenant 
during the years in claim. Tiiey ur^'-ed in 
substance that the title of tJie plaintiffs 
had been extinguished as the result of 
a sale held in execution of a decree pass¬ 
ed in a suit instituted under section 
118A of the Bengal Tenancy Act. 

The Court o[ first instance gave effect 
to this contention and dismissed the 
suit. Upon appeal the decree of the 
primary Court has been affirmed by the 
District Judge. On second appeal it 
has been argued that the question of 
title of the plaintiffs m res judicata iu 
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view of a decree made on the April 
1915 in a previous suit between the 
parties. This view has l^een rejected 
hy hath the Courts lielow. It is not neces¬ 
sary to examine in detail the scope of 
the earlier suit because we have arrived 
at the conclusion that the question now 
in controversy was not directly and sub¬ 
stantially in issue in the previous liti, 2 ;a- 
tion and was not finally decided therein. 
Consequently we have to consider the 
effect of the sale held on the ilth Sep¬ 
tember 1913 in execution of a decree 
for arrears of rent in a suit instituted 
under section 1 ISA of the Bengal Ten¬ 
ancy Act. 

It is not disputed that the interest 
claimed by tlie plaintiffs was originally 
held under two landlords, Dighapatia 
and Tagore. On the 13th Julv 1897 one 
Amarendra Nath Ghose purciiased the 
tenancy at a sale held in execution of 
a decree obtained by Dighapatia against 
Pancli CJouri Ghose wlio was the re¬ 
corded tenant. The right, title and 
interest of Panch (.'ouri Ghose was 
. subsequently purchased by Asutosh Ghose, 
the pro forma defendant in the present 
suit, and Arunadoy Ghose, the pre-deces- 
sor in interest of the plaintiffs at a sale 
held in execution of a money decree. 
The names of Asutosh Ghose and 
Arunadoy Gho.se do not appear, however, 
to have been recorded in the office of 
the landlord. The cosequence was tliat 
Dighapatia brought a suit-against one 
Beharj’ Lai Roy who had purchased 
the tenancy at a sale in execution of a 
decree for arrears of rent on the 9th 
September 190f?. This suit was instituted 
under section 148A of the Bengal Ten¬ 
ancy Act. A decree was obtained in due 
course in the presence of Tagore who was 
made a jjarty defendant. No notice, 
however, was served upon Tagore under 
section 158B of the Bengal Tenanej'^ Act 
and yet the decree was executed. At 
the sale which followed Kishori Mohan 
Srimany under whom the contesting 
defendants claim, became the purchaser 
on the 11th September 1913. We are 
invited to hold that the effect of this 
purchase by Kishori Mohan Srimany 
was to extinguish the interest acquired 
by Asutosh Ghose and Arunadoy Ghose 


on the lOtli March 1902. The plaintiffs 
contended in the Courts below that the 
decree obtained l:y Dighapatia in the 
suit instituted under section 148A could 
not operate as a decree for the entire 
rent according to the provisions of the 
Bengal Tenancy Act, inasmuch as the 
notice comtemplated by section 158B 
was not served on Tagore. This con¬ 
tention has been negatived b}’’ the Courts 
below. The point consequently reduces 
to this what is the effect of the omission 
of the co-sharer landlord who has in¬ 
stituted a suit under section 148A of 
the Bengal Tenancj' Act to serve the 
notice contemplated by sub-section 2 of 
section 158B. The appellants 'Contend 
that the result is to destroy the character 
of the decree as a decree for arrears of 
rent and to make it operative only as 
a decree for money so that at the sale 
Avhich follows the right, title and in¬ 
terest of the ]>er.son named as the judg¬ 
ment-debtor alone passes. In support 
of this view reliance has been placed 
upon the cases of Ninida Lai Choxidhiirij 
V. Kula Chand Chowdhxinj (1), Sarip 
Hochan v. Tilattama Debt (2) and 
Ahamad Biswas Benoy Bhitsan Gupta. 

( 3 / 

To determine the question raised before 
xis it is necessary to investigate the 
scope and object of sub-section 2 of 
section 158B. That sub-section is in 
those terms. When one or more co¬ 
sharer landlords having obtained a decree 
in a suit framed under sub-section (1) 
or under section 148A applies or apply 
for the execution of the decree by the 
sale of the tenure or holding, the Court 
shall, before proceeding to sell the tenure 
or holding, give notice of the application 
for execution to the other co-sharers. 

It will be observed tliat the section does 
not in express terms state the result of 
the failure to comply with this direction. 
The cases of Sarip Hochan v. Tilattama 
Debi (2) and Ahamad Biswas v. Benoy 
Bhusan Gupta (3) laid down that the 
provisions contained in sub-section 2 of 
section 158B is mandatory' and not 

(1)8 Ind. Cas. 50; 15 C. W. X. 820. 

{2) 43 Ind. Cas. 3. 

(3) 53 Ind. Cas. 51.5; 23 C W. X, 931; 30 C, L. 

J. 135. 



509 


Vol. 82] 


INDIAN CASES. 


RAJANI KAKTA GHOSE V. RAHAMAN GAZI. 

directory and the failure of the Court 
to serve the notice rendered Jie sale 
invalid. In support of this view, reliance 
was placed iipon the decision of the 
Judicial Committee in Raghunafh Da** v. 
bundar Das Khetri (4) which turned on 
the true constru(‘Jion of section 248, 
Civil Procedure Code, of 1882, now re¬ 
placed by O. XXI, r. 22 of the Code of 
1908. It must be remembered in this 
connection that the validity of the sale 
in the two cases mentioned was chal¬ 
lenged by the co-sharer concerned and 
it may be conceded that the co-sharer 
who has not received the notice re¬ 
quired to be served under sub-section 
2 of section 158B is entitled to contest 
the legality of the sale on that ground. 
In the case before us the legality of 
the sale has not been questioned by the 
co-sharer. On the other hand, as pointed 
out by the District Judge, that co-sharer 
has adopted the sale, withdrawn his 
share of the purchase-money and granted 
mutation of name to the purchaser. It 
may consequently be inferred that he 
knew of the sale and acquiesced therein. 
Can it be maintained, then, in such 
circumstances, that the sale was either 
a nullity or a sale inoperative as a sale 
under the Bengal Tenancy Act. The 
answer depends upon the scope and 
purpose of section 158B. 

It was pointed out in the case of 
Ashiitosh Sifcdar v. Bchari Lai Kirtania 
(5), that a sale held contrary to legislative 
enactment is not necessarily a sale 
absolutely without jurisdiction. It can¬ 
not be maintained on principle that 
because a sale has been held in con¬ 
travention of a statutory provision, it 
must, irrespective of the nature and 
purposes of the provisions, be deemed 
to be null and void. Reference may be 
made to five decisions of the Judicial 
Committee in illustration of this prin¬ 
ciple. The cases of Tasadduk Rasul Khan 


( l*24 1ncl. Cns. 304; 42 C. 72; 411. A. 251: 1>^ 
C. W. N. 1058; 1 L. W. .567; 27 .M. L. J. J.50; 16 M. 
L. T. 353; (1011) 31. . X. 747; 16 Bom. L. R. 814; 

5?0 C. L. J, 555; 13 A. L. J. 154 (P. C-'. 
j;5j 35C. 61; 11 C. W. X. 1011, 6 C. L. J. 320 

(F. B.)* 


V. Ahmad Husain (6) (where a sale -was 
held in violation of the provisions of 
section 290, Civil Procedure Code), 

Lai Roy v. Ramjauom ^lisset’ (7j (where 
a sale for arrears of revenue was held 
in contravention of the provisions of 
sections 5 and I? of Act XI of 1859) 
and Malkarjun v. Narhavi (8), (where 
a sale was held contrary to the provisions 
of section 248 of the Code) amply show 
that there may be cases where tlie viola¬ 
tion of an express provision of a Statule 
may not nullify the proceedings. On 
the other hand, the cases of 2^usscvwaji jcc 
Pestonjec v. Meer Mynoodeen Khan 
(9), (where an arbitration proceeding 
was carried on contrary to the pro- 
vi^ons of the Bombay Regulation VII of 
IS-' ^) und S ubvdhnio iiici ^*1 yi/ci r v. 

Emperor (10) (where a trial was held 
in contravention of the rule of joinder 
of charges embodied in section 234 of 
the Criminal Procedure Code) are in¬ 
stances where failure to comply with 
the provisions of a Statute completelv 
vitiated the pi'oceedings. The only rule 
that may be adopted is that when the 
provisions ot a Statute have been con¬ 
travened, if a (piestiun arises as to how 

far the proceedings are affected by such 
contravention the matter must be deter¬ 
mined with regard to the nature, scope and 
object of the particular provision which 
has been violated. No hard and fast 
line can be drawn between a nullity 
and an irregularity. But this much 
IS clear that an irregularity is a devia¬ 
tion from a rule of laiv which does 
not take away the foundation or au¬ 
thority for the proceeding or apply to 
its whole ojieration, whereas a nullity 
is a proceeding that is taken without 
any foundation for it or is so essentially 
defective as to be of no avail or effect 


-'1 ^ . in.; -'U I. A. Jncl. Jur. 534; 6 Sar. 

P. C. A. 321; Kaliijne and Jackson's P. C Xo 1.31 
10 Ind. Pec. ('n. s.) 676 (P. 

(7) 21C. 70; 20 1. A. 165; 17 Ind. Jur. 536' 
6 Sar. P. C. J. .356; lU Ind. Dec. s.) 679 
(P. C.). 

(8) 25 B. 337; 5 C. W. X. 10; 2 Rum. R. R. 027: 
27 I A. 216; 10 M. b. J. 368; 7 Sar. P. C J 739 

fO) 6 .M. I. A. 131; 19 K. R. 50. 

,10) 25 51. 61; 11 JI- L J- 233; .3 Rom. L. R. 510; 
2S I .A mor, 5 C. yy . X. SG6; 2 uir 271; 8 Sar P 

C. J. 160 (P. C.). csai.i. 
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^yhatevel^ or is void and, incapable of 
being validated. One test is well- 
established and is often useful; as was 
observed by Coleridge, J. in Holviesv. 
Russell ('ll) “it is ditticult sometimes to 
distinguish between an irregularity and 
a nullity; but the safest rule to deter¬ 
mine wliat is an irregularity and Avhat 
is a nullity is to see whether the 
I>arty can waive the objection; if he 
can waive it, it amounts to an irregu¬ 
larity; if he cannot, it is a nullity." 

Now if the provision has been enact¬ 
ed on grounds of public policy, an in¬ 
dividual cannot be permitted to waive 
it. On the other hand if the provision 
has been enacted for the benefit of an 
individual he is entitled to waive it. 
Tested from this point of view, what 
is the obvious purpose of section 158 R, 
sub-section 2. The object which the 
Legislature had in view was to protect 
the co-sharer landlord. The sale in 
execution of the decree made in the suit 
framed under sub-section (1) of section 
158 B or under section 148A has the 
eft’ect of a sale under the provisions of 
the -‘Bengal Tenancy Act; in other 
words, the tenui*e or holding in the 
hands of the purchaser can no longer 
be pursued by the co-sharer landlord 
for the realization of his dues, if any. 
The co-sharer landlord who has been 
made a party to the suit is restricted to 
the sale proceeds for the satisfaction of 
his dues. It is consequently necessary 
for his protection that he should have 
notice of the execution proceedings in 
time to ensure their legality or re¬ 
gularity. From this point of view, 
it is open to the co-sharer land¬ 
lord to waive the benefit of sub-section 
2 of section 158B. This is precisely what 
has happened in this case. Here the 
co-sharer landlord was satisfied with 
the regularity of the execution pro¬ 
ceedings. He withdrew the money 
which was in Court in satisfaction of 
his dues. In such circumstances, it is 
impossible for us to hold that the 
omission to serve upon the co-sharer 
landlord the notice contemplated by 
sub-section 2 of section 158B either 
nullified the sale or altered its 
{il) 9 Bow. 28 (?), 


character to that of a sale held in exe¬ 
cution of a money decree. The con¬ 
clusion follows that the Courts below 
have correctly held that the purchase 
by Kishori Mohan Srimany on the 11th 
September 1913 at the sale held in 
execution of the decree obtained by 
Deghapatia was to extinguish the 
interest of the plaintiffs, and the relation¬ 
ship of landlord and tenant was not 
in existence between the parties to this 
suit during the 3 ’ears in claim. 

The result is that this appeal is dis¬ 
missed. Nos. 2249, 2252 and 2280 of 1920. 

In the view we take it is not necessary 
to consider whether these appeals are 
or are not competent. They are all 
dismissed. 

Costs will be allowed in each of the 
appeals where the respondent has en¬ 
tered appearance. 

K. s. D. Appeal dismissed. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 57 of 

1923. 

December 4, 1923. 

Present .’—Sir Dawson Miller, Kt., 

Chief Justice, and Justice SirB. K. 

Mullick, Kt. 

LALOO PRASAD SINGH and others 
—Defendants—Appellants 

versus 

LACHMAN SINGH and others— 
Plaintiffs—Responents. 

Hindu Law—Relinquishment of limited estate, 
proof of—Failure to contest suit, effect of — Pro¬ 
cedure—Fvents during pendency of suit, whether 
can be considered. 

The reversioners of a deceased Hindu claimed 
certain kasht land belonging to the latter on the 
allegation that his daughter, who was immediate¬ 
ly entitled to the property and was a defendant 
in the suit, had relinquished the property m 
their favour. The contest was between the plaint¬ 
iffs and the landlord. The daughter of the 
deceased did not enter appearance or contest the 
suit. There was no evidence of a relinquishment 
by her before the suit, but during the appellate 
stage she filed a petition expressing her willing¬ 
ness to relinquish her rights in favour of the 
plaintiffs: 
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Htld^ (I) that the failure of the dauf^hter of 
uie deceased to appear and contest the suit 
did not amount to a relinquishment ; [p. 512, 

col* 

t2) that the petition filed by her before the 
Api)ellate Court did not affect the position of the 
parties, as the judgment of the Court must 
depend upon the rights of the parlies at the 
date when the suit was instituted, [p. 513, col 1J 

Letters Patent Appeal from the deci- 
sion of Mr. J ustice Ross, reversing the 
decision of the loAver Appellate Court. 

Messrs. N. C. Sinha and N. C. Ghonh, 
for the Appellant. 

Mr. H. T. N. Sakai, for Mr. R. G, S. 
Prasad, for the Respondent. 

JUDGMENT. 

Miller, C. J.— The suit out of u-hich 
this appeal arises Avas instituted on 
the 12th March 1919 by the plaintiffs as 
the sons of Dukhi Singh claiming a de¬ 
claration that certain land measuring 
3 67 acres and which previously belong¬ 
ed to their father's brother, Sheo Sahai 
Singh, Avas their kasht land and that they 
Avere entitled to retain possession of the 
same. As a matter of fact they Avere not 
in possession at the date AA'hen the suit 
was instituted because the land oA\ung to 
disputes betAveen the plaintitfs and the 
superior landlord, the defendant No. 1, 
had been attaclxed by the Magistrate in 
proceedings under section 140 of the 
Criminal Procedure Code. The case 
made by the plaintiffs in their pleading 
was that their father, Dukhi Singh, and 
their uncle, Sheo Sahai Singh, had sepa¬ 
rated many years ago and that the land in 
suit after separation belonged to their 
uncle, Sheo Sahai, but that recently, Avheu 
Sheo Sahai and his Avife grew old and 
the plaintiffs’ father Avas dead, tlie plaint¬ 
iffs and their uncle had re-united and on 
the death of their uncle the latter's 
interest devolved on them by surviorsliijt, 
and they entered into possession, in the 
alternative they pleaded that even if the 
plaintiffs and Sheo Sahai AA-ere not joint 
Avhen the latter died in 1917 he left no 
male issue, and after Iiis Avife died (also 
in 1917) his next heir Avas his daughter, 
Musammat Rlarachi Kiier, the defendant 
No. 2, and that the plaintiffs AA^ere the 
next reversionary heirs entitled to suc¬ 
ceed on the death of Marachi Kuer, but 
that she did not A\*ant to have the estate 
left by her father, Sheo Sahai Singh, but 


stood aside and gave iij) lior rlaini and 
tliat consequently all the ju-opertv left by 

ium came into their possession 

; Some time shortly before this suit was 
instituted tlie landlord, who is the lirst 
delendant in the suit, had instituted lu-o- 
ceedings under section 87 of the Bengal 

Ienancy Act claiming possession of the 

land on the ground that it had been 
abandoned by the tenant, Musammat 
iMaraclu Kuer. AVhat exactly Acas the 
lesult of those ])roceedings docs not 
appear fi'om tlie record before us but at 
tlie same time criminal proceedings Avere 
taken under section 145 of the Criminal 
1 rocedure Code Avith the result tliat tlie 
Magistrate, presumably being uncertain 
as to Avho Avas in possession of the pro¬ 
perty, attached tlie propei ty under sec¬ 
tion 146 of the Criminal Procedure Code 
with the result that the plaintilfs liave 
instituted the iiresent suit claiming the 
declaration Avhich I have stated. 

second defendant, Miisani7nat 
JAlarachi Kuer, entered no appearance and 
filed no Avritten statement. The land¬ 
lord, lioweA^er, the defendant No. 1, did 
appear and filed a Avritten statement in 
Avhich the allegations set out in the 
l)laint are traversed and he further set 
up a case that Sheo Sahai Singli and 
Dukhi Singh Avere separate, that no 
daughter Avas e\-er born to Sheo Sahai 
Singh and that he never had any heir at 
Ml and that the landlord liad after Slieo 
Saliai Singh’s death entered into i^osses- 
sion of the disi)uted land. He denied that 
Sheo Sahai Singh and Dukhi Singh AA’ere 
Iwothers or anyrelation or that the plaint¬ 
iffs hadany/ocai-.v^aad/toinstitute thesuit. 

The learned Munsif before Avliom tlie 
case came for trial found in favour of the 
jjlaintiffs. lie held tliat the brothers, 
Slieo Sahai Singh and Dukhi Singh, A\-ere 
not joint, that AA'lien Sheo Sahai Singh 
died his daughter, tlie defendant No. 2, 
Avas the next heir hut that she had dis¬ 
claimed, to use tlie learned Muusif’s oavii 
word, her rights in favour of the plaint- 
iifs. He found that she ncA^er succeeded 
to the property of her deceased father 
andthat,therefore, it Avas not a relinquish¬ 
ment but as she did not succeed at all it 
must be taken that Avhat she did Avas a 
disclaimer on her part of her rights to 
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the estate of her deceased father and that 
in these circumstances the plaintift's 
were entitled as the next heirs to the 
estate. I may point out that there was 
no evidence at ail apparently before the 
Court to the effect that Mysammat Mara- 
chai Kiier had relinquished her rights 
or disclaimed her rights in favour of the- 
plaintitfs except that she did not defend 
the suit. Indeed llie attitude, as a]>- 
peai'ed from a sul)sequent petition, taken 
up by that lady was that she had no 
rights at all, that her father's family and 
that of her uncle were joint and that her 
only right was that of maintenance. 

The case went on appeal to the Sub¬ 
ordinate Judge who reversed the decision 
of the Munsifand dismissed the plaintiff's 
suit, V)ecause, although he considered 
that a Hindu widow or daughter could, by 

relinquishment of her limited right in 

her husband's or father's estate, acceler¬ 
ate the reversion, he found as a fact 
that such a case had not been made out 
in the plaint or made out in the evidence 
adduced by the plaintiffs. There was no 
m n t cl r ^ or orral evidence to prove 
that before the institution of the suit the 
defendant Xo. 2 had relinquished her 
right in the land in favour of the plaint¬ 
iffs. That was a distinct finding of fact 
in favour of the defendants' case and 
against that of the plaintiff’s and by that 
finding of fact this Court in second 
appeal is bound. It appeared, however, 
that during the progress of the appeal 
before the Subordinate Judge a petition, 
a copy of which had been placed before 
us to-day, was filed purporting to be on 
behalf of the defendant No. 2, who up to 
that moment had taken no part in the 
case, alleging in the first instance that 
she had no right or title to the property 
left by her father, Sheo Sahai 
Singh, and that in any event she 
gave up and disclaimed any right she 
might have in favoiir of the plaintiffs, 
her cousins. The learned Subordinate 
Judge considered that the plaintiffs 
were not entitled at that stage to rely 
upon this petition or to use it in any 
way when they had not in their plead¬ 
ings set up such a case. He pointed 
out that all that had been mentioned 

in the pleadings was that Sheo Sahai 
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Singh's daughter, the defendant No. 2, 
had stood by and had not claimed 
the estate. He considered that such 
an allegation in the plaint could not 
l^e regarded as being consistent -with, 
far less amounting to a i:)lea of re¬ 
linquishment by the defendant No. 2 
in favour of the plaintiffs which was 
the coui'se then taken by her in the peti¬ 
tion. 

When the case came before the 
learned Judge of this Court in second 
appeal he considered that there had 
been raised hy the plaint an alterna¬ 
tive case of a relinquishment by the 
defendant No. 2 in favour of the 
plaintiffs and as the defendant No. 2 
had not appeared and contested this 
allegation it must be taken as proved. 
He, therefore, overruled the decision 
of the Subordinate Judge and gi'ant- 
ed the declaration asked for in favour 
of the plaintiffs. 

In my opinion the learned Judge's 
decision on this point cannot be 
sustained. The mere fact that the 
defendant No. 2 did not enter ap¬ 
pearance or contest the suit is not, in 
my opinion, sufficient to bind the de¬ 
fendant No. 1, the landlord, so as to 
preclude him from either giving evi¬ 
dence or from contesting the allegation 
of the plaintiffs, even if such an alle¬ 
gation had been made that there was 
a relinquishment in favour of the 
plaintiffs by the defendant No. 2. 
When the case came for trial there was 
absolutely no evidence at all of any 
such case. The most that could be 
said or the most that could be in¬ 
ferred from the evidence was that the 
defendant No. 2 did not actively 
assert any claim to the property in 
suit. Indeed the attitude taken up by her 
was that the parties were all joint 
and, therefore, that her only right was 
that of maintenance. Anything in the 
nature of an actual relinquishment of 
the right in favour of the plaintiffs 
could never in the circumstances have 
taken place. AVhether or not the 
learned Subordinate Judge was right 
ill saying that no notice could be 
taken of the petition filed on behalf 
of the defendant No. 3 in the appellate 
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* A case, is not a matter ■which 

it IS necessary for ns definitely to de¬ 
termine because looking at that peti¬ 
tion the most that could be said in 
favour of the plaintiffs is that al¬ 
though at the date when the suit was 
instituted there had been no relinquish¬ 
ment in their favour the defendant No. 2 
was during the appellate stage of the 
case apparently willing to relinquish in 
their favour but as the judgment of 
the Court must depend upon the 
rights of the parties at the date when 
the suit was instituted it seems to 
me that the finding of fact of the 
learned Subordinate Judge in first 
appeal was amply justified by the 
evidence before him and it is not 
open to this Court in second appeal 
to disturb that finding of fact. The 
result is that the decision of the 
learned Judge of this Court will be 
set aside and the decision of the learn¬ 
ed Subordinate Judge will be restor¬ 
ed. In the circumstances I think that 
the apjiellant is entitled to his costs 
of this appeal and of the apj^eal be¬ 
fore Mr. Justice Koss. The order of 
the Subordinate Judge as to the 
costs before the Munsif and on first 
appeal will stand. 

1 ought to mention that this decision 
does not determine one "wav or the other 
anything as to the right of the landlord to 
enter into possession of this property. All 
that is necessary and all that is determin¬ 
ed by this decision is that at the date 
When this suit was instituted the plaint¬ 
iffs had not made out that they hatl 
any right or title to the propertj\ I 
understand that the property is still 
under attachment l)y the IViagistrate 
and the question of who is entitled 
to possession has yet to be deter¬ 
mined. If the plaintiffs in this suit 
Gan satisfy the Magistrate when the 
question of possession again arises 
tnat Marachi Kuer, who is 

undoubtedly the person entitled to 
succeed on the death of her father 
and mother to this property, has re¬ 
linquished her rights in favour of the 
plaintiffs by way of accelerating the 
succession then the Magistrate will 
be perfectly justified in handing over 

:)3 


possession of the property to the 
plaintiffs because the result of the 
judgment in the present case is that 
Musamniat Marachi Kuer is the person 
really entitled to the px*operty on the 
death of her father and mother and 
the only reason why the plaintiffs 
fail is because they have failed to 
make out tliat at the date of this 
suit there had been any relinquishment 
in their favour. 

Mullick, J.— 1 agree. 

z. K. Appeal allowed. 


ALLAHABAD HIGH COURT, 

Execution First Civil Appeal No. 3 

OF 1922. 

January 29, 1923. 

Present: —Mr. Justice Walsh and 
Mr. Justice Rvves. 

PARSOTAM DASS— Defendant- 

Appellant 

versus 

SHIAM LAL— Plaintiff—Respondent. 

Civil Procedure Code (Act V of lOOS), s. 161 — 
Arbitration - Award out of Court—Some pt'operty 
left undivided—Application to file award Appli¬ 
cation vientionxmj particular individual to carry 
out division—Decree in terms of award—Hefitsal 
of person nominated to act — Decree, whether execut¬ 
able—Powers of Court. 

Where in an arbitration out of Court the 
arbitrator makes an award, but leaves certain 
items of property undivided, and t!ie parties 
apply to Court for filing the award, at the same 
time naming a particular individual to carrj' out 
the division of the remaining jiropert}’, and the 
Court draws uji a decree in terms of the award, 
if the person nominated by the parlies refuses to 
act, the decree does not thereby become incapable 
of execution. If the inirlies do not agree to 
nominate any other person, the Court must appoint 
some one to carry out the award, ot if no one 
suitable can be found, proceed to carry it out itself, 
[p. 515, col. 2.] 

Under section 151, Civil Procedure Code, every 
Court has the power to enforce its own orders, 
and to vary a matter of detail in an order made 
by the consent of the parties wJieii by the 
accident of circumstances the carrying out of 
such detail according to the agreement can no 
longer be achieved, [p. 515, col. l.J 

Execution appeal from a decree 
of the Subordinate Judge, Benares, dated 
the 0th December 1921. 
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Dr. K, X. Katju, for the Appellant. 

Mr. Durga Prasad, for the Respondent. 

JUDGMENT. 

"Walsh, J. —In our opinion there is 
no substance in this appeal. Questions 
of form have been so entangled in the 
argument -with questions of substance 
that it is really difficult to say Avhat 
question of principle, if any, is intend¬ 
ed to be raised by the appeal. On the 
face of it tlie matter aj^pears extremely 
simple. Such difficulties as have been 
created have been rather due to the 
absence of material from the record of 
the Court below, due in its turn to 
the objection raised in the Court below 
to this application having taken a very 
much narrower form than it has taken in 
the discussion before us. 

.■^aThe original parties to the dispute, 
being related, went to arbitration and 
the Arbitrator jiassed an award which 
left certain matters outstanding for 
subsequent division, such as had to be 
provided for by machinery created for 
the purpose, but not such as involved 
the determination of any substantial 
controverted question. It was agreed that 
a decree should be drawn, or rather 
that the award should be filed in the 
form of a decree, and the parties by 
their Pleaders also agreed that a certain 
relative, who happened also to be a 
Vakil in the High Court, should make 
division or partition of the outstanding 
matters in accordance with the award, 
and should make it without any delay, 
that is to say, that very day, and the 
parties v'ere to have no objection to it. 
The appointment of this gentleman was 
obviously a mere piece of machinery to 
carry out the outstanding details which 
the award had left open. 1 attach im¬ 
portance to the expression in the order 
of the Court which was finally drawn up, 
as expressing the agreement of the par¬ 
ties; “and the parties will have no 
objection to it". I think what that means 
is, that the parties mutually agreed to 
^vaive any question which up to that 
time or thereafter might conceivably be 
raised, as to the competancy of the Court 
to pass a decree at all, or as to the 
matter being considered a suit, or as 
to the various provisions relating to 


awards which differ in India according 
as the arbitration is undertaken wnth 
or without the inter\"ention of the Court 
or as to any other matters of that kind, 
and have come together in a formal 
document with the intention, which 
they have carried out as fully as it was 
possible for any parties to do, of termi¬ 
nating all their mutual disjiutes, and 
have agreed that the (.’ourt shall enforce 
the agreemeiit against either of them 
who attempts to lepudiate it. That order 
was passed on the 13th of January 1921, 
and here are we in 1923 supposed to be 
trying to ascertain what it means. ^ It 
was obviously intended to be carried 
out immediately, so that there should 
be, if possible, an end of the dispute 
witliiii a few days. Unfortunately the 
Vakil selected forthe purpose, either from 
misfortune or other unavoidable cause, 
was unable to carrv out the task which 
he had accepted on behalf of the par¬ 
ties, and the present apiiellaiit seenis 
to liave taken advantage of that accident 
to try and render the whole compromise 
a nullity, liventually the respondent 

applied to the Subordinate Judge to 
enforce the compromise or rather that 
part of it which was still unperformed. 
We are unable to see what else he could 
have done. The appellant's objection 
was that the appointment of Mr. Dang 
was merely a personal matter, which 
failed by his refusal to act, and that not 
only could no substitute be appointed, 
but the order itself could not be exe¬ 
cuted, and even the Court could not 
carry out its own order. In my opinion 
the Subordinate Judge was quite right 
in rejecting this view. When Mr. Dang 
was appointed and refused to act, it 
was open to the party objecting to offer 
a reasonable substitute, and if the par¬ 
ties could have agreed upon a reiisonable 
substitute, in the same way as they had 
agreed about Mr. Dang, no trouble ought 
to have occurred. He did not even do 
that. He objected to the Court taking 
iuiy steps in the matter at all. The 
Court below was clearly right in hold¬ 
ing that it had power in the absence 
of an agreement between the parties to 
appoixit what it calls a Commissioner 

in the place of Jlr, Dang. There is no 
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virtue in the word “ Commissioner”. The 
object of the parties would be just as 
much achieved by saying that they had 
selected an Arbitrator, or some one to 
report. 

A gi'eat deal of argument has been 
addressed to us directed to showing that 
there is no decree in this case, that 
there is nothing that can be executed, 
and that the appointment of Mr. Dang 
was no part of any executable decree, 
and, therefore, beyond the reach of the 
Court. It seems to me that such a view, 
if sound, would turn the law as an engine 
for the administration of justice for the 
settlement of disputes, into an absurdity. 
I do not think it can be contended for 
a moment that there is not abundant 
provision to be found in the Code apart 
from section 151 applicable to this order. 
But even if there were none, it would 
not ci’eate any difficulty to my mind, 
because every Court obviously has the 
power to enforce its own orders, and to 
vary a matter of detail in an order made 
by the consent of parties, Avhen by the 
accident of circumstances the carrying 
out of such detail according to the 
agreement can no longer be achieved. 
In my view it is sufficient for this 
purpose to refer to section 151 of the 
Code of Civil Procedure. I cannot 
imagine a state of circumstances to which 
that section can apply, if this is not one. 
Before that section was enacted the 
Courts in India always held themselves 
invested M'ith inherent powers to do 
what was necessary for the ends of 
justice. That section preserves the right 
which had already been recognised by 
the Courts. It corresponds to some ex¬ 
tent (in my opinion the difference is 
80 small as not to be worth considera¬ 
tion) to sub-section 7 of section 24 of 
the Judicature Act of 1873 in England. 
It recognises the natural power of the 
Court to do all things necessary to 
determine matters in controversy and to 
prevent the ends of justice being de¬ 
feated. It would be a lamentable thing 
indeed if, in a matter of this kind 
the gentleman, either from sudden illness 
or other inability to fultil his task, liad 
to retire, a compromise accepted in 

substance by everybody as being th^ 


best method of settling the dispute* 
should be wrecked at tlie Avill of one 
obstinate party. In my view the Judge 
took the only view possible and this 
appeal must be dismissed with costs in¬ 
cluding fees on the higher scale. 

Ryves, —I agree. I only wish to 
add that the parties agreed to settle the 
dispute between them by arbitration out 
of Court. The Arbitrator made his award 
and this was filed in Court and made 
a decree. The parties applied that when 
the award became a decree of Court, 
Mr. Dang should carry out the award 
and the Court so directed. Subse¬ 
quently Mr. Dang refused to act. Some 

11 li a d t 1 what Mr. Dang 
refused to do to give full effect to the 
awartl. If the parties do not agree to 
nominate some one agreeable to both, 
the Court must, it seems to me, give 
effect to its own order and appoint Some 
t)ne to carry out the award, or if no 
one suitable can be found, proceed to 
carr^’- it out itself. What the person 
appointed should do or should not do, 
does not concern us now. That de 2 ?ends 
entirely on the terms of the award which 
are not before \is. The order under 
appeal shows I think that the elaborate 
and technical objections taken here were 
not pressed, even if raised, in the Court 
below. There the main objection was 
that as the parties had agreed to the ap¬ 
pointment of Sir. Dang personally be¬ 
cause he was related to both, no one else 
could be appointed. I agree in the order 
j) 1*0 loosed. 

By the Court. —The order of the 
Court is that this appeal is dismissed 
with costs including fees on the higher 
scale. 

Of course the Commissioner now to be 
appointed by the Court on the application 
of the respondent, or the Court itself, if 
no such person can be found, must be 
guided in carrying out the task which it 
is called upon to perform by the terms 
of the awai'd which have become part of 
the decree by the compromise. 

M. A. A. Appeal dismissed^ 
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GOVINDA V. LAXMAN*. 

NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Secoxd Civil Appeal No. 37G of iy->l 

July 7, 1!)22. 

Prese7}t:~m'. Hallifax, A. J. C. 

GO\ IXI) A Decree-Holder — *Vppellan't 

versus 

LAXMAN— Judgmext-Debtor— 

Kespoxdext. 

Civil Procedure Code (Act V oi s- y/.. 

Kes judicata - Appcolahilit,, of decision. 

It is no criterion of tlie non-!)j)eration of a 
decision as res judicata Unit the person affcctc-d 
thereby could not appeal from it. althou-li it 
may form part of one of the criteria mentioned 
in section 11 of tlic Civil Procedure Code. 

Appeal from the decree of the Addi¬ 
tional District Judge. Nagpur, iu Civil 

Appeal No. 280 of 1920, dated the Itli 
July 1921. 

No. 175of 1919 
Rao sued for possession 
of malik makhuza plot No. 175 in Mouzu 
AVaddhamn for two years, on the basis 
of a usufructuary mortgage-deed execut- 
ed on 3rd October 1917 byil/R.vuynmcf Zeli 

defendent No. 2 as guardian of tlie then 

minor Laxman defendant No, 1. It was 

found that defendant No. 2 was the real 

purchaser and owner of the field and 

heilce the mortgage coidd be enforced 

against lier. But as the two years of 

the nlbrtgage-deed expired, the Judge 

did not decree possession but passed^ 

pbrsoiial decree against defendant No. , 

alone. Defendant No. 1 was discliargec 

and exonerated from the claim. No ajijiea 

was filed from this decree. Goviiidrao ap 

plied for execution of tlie decree agains 

Musnmmat Zeli. In execution, he attacJiet 

the aforesaid malik makbuza plot. Laxmai 

put in an objection petition, claimin* 

that the field is owned by him and doe^ 

not belong to Mtisammat'ZeVi. The lowe 

Court disposed of tliis objection petitioi 

on the preliminary ground tliat tlie find 

ingin the proceedings of the origina 

suit to the effect that Musammat^Zel 

owns the field oi^erates as res judicaU 

against the defendant No. 1 and. there 

fore, precludes him from raising tin 
oLiection. 

Mr. S. C. DuttChoudhary, for the An- 

pellant. ^ 

Messrs. B. W Joshi and A' K. Gandhe. 

for the Respondent, 
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JUDGMENT.— The learned Addi¬ 
tional District Judge has held that the 
decision in the suit cannot operate as 
'i'es judicata against Laxman because 
lie could not appeal against it. That is 
no criterion, thoiigli it may form part 
oi one of the criteiia mentioned in sec¬ 
tion 11 of tlie Civil Procedure Code, in 
addition to wliich lean at y>resent think 
(d no otliers that are applicable. In this 
case tlie decision in the suit that Musavi- 
vKit Zeli was tlie owner of tlie property 
was not tlie liasis or any part of the 
basis of tlie dtcree. TJie final decision 
of the wliole case, that is the decree, 
would have been exactly the same 
if the decision oii that point had been 
exactly the contrary. Tlie matter was, 
therefore, not “directly and substantially 
in issue” in the former proceeding. In¬ 
deed it was not in issue at all in the 
suit; it was thought to be .so at the be¬ 
ginning of the trial, but in the judg¬ 
ment it was found that the whole 
case could be decided on two prelimi¬ 
nary issues, and it was not necessary 
to decide the fpiestion of ownership at 
all, tliat is to say, that the question of 
ownership was not in issue. For these 
reasons I liold tliat the decision in the 
suit that Musftvimat Zeli is the owner 
of the property does not operate as 7’es 
judicata in these jiroceedings. The appeal 
is accordingly dismissed and the appel¬ 
lant must pay all the costs. 

n. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 38G of 1921. 

May 12, 1921. 

Pt'cscnt: —Mr. Justice Mukerji and 

Mr. Justice Dalai. 

Musnmmat CHAMPI axd axother— 
Dep'exdaxts—Appellaxts 

VC 

Lala TARA CHAND— Plaixtiff 
AND TIRLOKI NATH and others— 
Defexdaxts—Respoxdexts. 

J/ inor^Decree against minor, whether binding 
' — Prejudice., question of, whether material—Civil 
Procedure Code (Act V of lOOS), O. XXII, r. 0. 
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indgrncnt—Decree against viinor representative — 
Abatement of suit, if prevented — Procedure, rules of 
—effect of. 

A deci’ee passed against a minor is null and 
void, and is liable to lie sot aside at the instance 
of the minor, [p. 519, col. 1.] 

Bhura Mai v. liar Kishan Das, 21 A. .*183; A. W. 
N. (1902) 70, tlanuman Prasad v. Muhammad 
Ishaq, 28 A. i:i7: A. W. X. , 1905) 229; 2 A. L. J. 
015, Khiaraj Mai v. Diam, .’>2 C. 290; 1 C. L. J. 
584; 32 I. A. 23; 8 it^ar. P. C. J. 734; 9 C. \V. X. 201; 
2 A. L. J. 71; 7 Bom. L. R. 1 iP. C’.', Raiyt Chander 
V. Ckheda LaL 2 A. L. 3. 400; A. W X. (1905) 122 
and Putnia Chandra Kunwar v 
Mehtab, IS Ind. Cas. 859; 17 C. W 
L. J. 18, followed. 

In such a case the Court is not concerned with 
the question whether the minor has or has not 
suffered anv prejudice bv llie decree, [p. 518, 
col. 2.] 

Per Dalai, J .— Order XXII, r. 0 of the Civil 
Procedure Code covers cases where the Court is 
unaware of the death of a jiarty and iiroeeeds on 
the assumption that tlie parties are alive. It has no 
reference to a decree passed against a living 
person, a minor brought on the record as the legal 
representative of a deceasetl party, (j). 518, col. 1.] 
Jungli Dali v. Lad lu Ram Marwari, 50 Ind. 
Cas. 529; 4 P. L. J. 240; (1919) Pat 105, referred 
to. 

Where the record of a suit itself shows that 
a minor is wholly unrepresented, or that he is 
represented by a guardian disqualitied from act¬ 
ing as such a guardian undcM' tlie expre.ss pro¬ 
vision of a Statute, the result is that tlie minor 
is not properly a party to tlie suit, and a judg¬ 
ment rendered against the minor is without 
jurisdiction and null and void. But where he is 
properly a party to the suit - and as he is ]>ro- 
porly a party if h? is represented in the recoivl by 
a guardian not di.s()ualilied from acting- the 
jurisdiction of the Court to try and determine 
the cause as against the minor is complete, 
and such jurisdiction will not be ousted on jiroof 
tliat the Court did not follow tlie appropriate 
procedure for the appointme-nt of the guardian,. 
Ip. 518, col. 2; p. 519, e»)l. 1.] 

Per Mukerjee, J. AVhere a minor lias been sub¬ 
stantially repre.sented and lias not been jirejiidici'd 
in the litigation, it is not open to him to obtain the 
relief of a declaration that the decree is not bind¬ 
ing on him. [p. 520, col. 2.1 

The objective law, name y the law of procedure, 
is merely a hand-maiden to justice and where 
substantial justice has been done a lircach of a 
rule of procedure cannot by it.self be a ground 
for a suit. [p. 521, col. 1.] 

Where tliere i.s no jirejudice, there in no 
grievance to be redressed. T.he mere fact that 
there has been a defect in following the pro¬ 
cedure cannot be made a matter of gi'ievance and 
there can be no redress. 

• A decree, however proper it may be, passed 
against a person who is already <lead can be 
of no effect against tlie estate of the deceased 
and is a mere nullity, 

In principle, there is nothing to <lifFerentiate. 
the case of a decree passed against a dead man 
from a decree passed against a jier.son who is 


suffering from the disability of minoritv withoii 
having a person appointed to look after his 
interest, [p. 521. col. 2.] 

First appeal from a cleeree of tlie 
Subordinate Judge, Meerut, dated tlie 
'2’2iu\ August 11)21 


Ales.srs \ihal Chand and Hdroidra 
Krishini Mukerji, fortlie Apiiellauls. 

\'>v K. X. Kntju and Mr. 6’. B. JohvL 
for tlie liespondents. 


JUDGMENT. 

J. riie plaintiff, Tara Chaiid, 
■who has since become a major, institut- 
etl a suit for cancellatioii of certain 
decrees of Couid througli Jus next 
friend Musammut Persauni, his certi¬ 
ficated guardian. He is. the son of' 
Jainti Prasad, and was born on 13th 
November 1809. A guardian was 
appointed by Court of his person and 
liroperty on 5tJi October 1907. He 
attained the age of majority on 13.tli 
November 1920. After the guardian 
was appointed, his uncle Banarsi Das 
adojited him. In 191(1 one Muaammat 
C’hampi sued Banarsi Das and otheps for 
])artitioii of a liouse, and all proceedings 
were completed in the First Court c7u 
20 th Alarcli 1917. Judgment was 
reserved on that day and^30th March 
was lixed for delivery. Banarsi Das died 
between tho.se two dates, and on 28th 
March Mu mm mat Cliampi applied to 
l)i*ing Tara Chand on the record in‘ 
place of liis adoptive father, Banarsi 
Das. He appointed a Pleader and con¬ 
tested the suit. On MtJi Ajiril 1917, a 
jireliminary decree for partition was 
jiassed, and a iinai <lecree on the 21st 
June. Tara CJiand himself appealed 
from both decrees to this Court, and the 
appeals were dismissed on 28th June 
1920. The present suit for the cancella¬ 
tion of all tlie four decrees on the ground 
that they were passed against him while 
lie was a minor and not represented bv 
a guardian was instituted on tlie 14th 
of September 1920. 

The learned Subordinate Judge of 
Aleerut decreed tlie suit, and hence’two 
of the defendants, Mummmat Champi 
and Mummmat Sona Dei, have appealed 
The grounds of appeal are: Cl) that the 
plaintiff failed to prove that he was born 
on the 13th November 1899^ (2) that 
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on his adoption by Banarsi Das the 
guardianship certificate issued to 
Mnsavimat Persauni, became inoperative, 
and the plaintiff attained majority at 
the age of 18 on 13th November 1917, 
(3) because the decree of the First Court 
sought to be cancelled is saved by the 
provisions of O. XXII, r. 6; (4) that the 
plaintiff was not entitled to a decree in 
this suit, because he was in no Avay 
prejudiced by the want of appointment 
of a guardian and he was able to con- 
fluct his defence effectively himself, and 
(5) that the plaintiff was barred by the 
rule of estoppel from questioning the 
decrees. 

There is no force in any of these 
grounds. It was conceded during the 
argument that the plaintiff was born on 
the 13th November 1899. Once a guar¬ 
dian was appointed to him, it mattered 
little what other property he acquired. 
The adoption did not change his identity 
and the power of the guardian, Mvsain- 
wat Persauni, and of the District Court, 
which appointed her, continued to be the 
same. 

Order XXll, r. 0, prevents abatement 
when death takes place between tlie con¬ 
clusion of the hearing and ihe pro¬ 
nouncement of the judgment, and the 
decree is passed against a dead man. 
Obviously this provision of law covers 
cases where the Court is unaware of tlie 
death of a party and proceeds on the 
supposition that the parties are alive. 
It was urged that in the present case, 
hearing concluded on the 28th of March 
and judgment was delivered on the 14th 
of April 1917, and that the death of 
Panarsi Das took place between the two 
dates. This is not a correct way of 
summarising the proceedings of the 
Court. After the 28th March and before 
the judgment was pronounced, some 
proceedings took place, namely, those of 
bringing Tara Chand on the record; 
therp was, therefore, no conclusion of the 
hearing prior to the death of Banarsi 
Das. The rule deals with a decree 
against a dead man and not with one 
against living persons. It indicates how 
a decree against a dead man is to be 
constimed and can have no reference to 
a decree passed against living persons. 


Even where preliminary and final decrees 
were InUh passed against a dead person, 
the Patna High Court held that the 
final decree was a nullity and was not 
saved by the provisions of this rule. 
•fvncjli Lolly. Laddn Ravi Marwari (1). 

The four decrees sought to be cancelled 
were passed against a minor and were 

void. ^Ye have not to consider aiiv 

% 

question of prejudice to the plaintiff. 
The leanied Counsel for the appellant 
quoted rulings in cases where the minor 
was not properly represented and the 
Courts refused to give him relief when 
it was discovered that he had not 
suffered any prejudice by improper 
representation. The first case is a Privy 
Council case of Walian v. BankeBehary 
Pershad Singh (2). A Bench case of this 
Court, Rum Bareshha Ram v. Tarak 
Tew’rt7'i (3) was similar. The most recent 
case is that of the Patna High Court, 
Pande SaldeoNarain v. Ramayan Tcicari 
(4). In this case, one of the learned 
judges (Das, J.) has pointed out the 
distinction between void and voidable 
deerees at page 352* of the report:— 

“Tlie Court has no jurisdiction to 
render judgment against one who is not 
a party to the suit, though it has juris¬ 
diction to render judgment against one 
who is a party to the suit but who has 
not been brought before it by reason 
of the failure on tlie part of the Court 
to follow the particular procedure laid 
down in the Code. The one affects the 
existence of the jiirisdiction of the Court; 
the other affects the exercise of it. To 
take a simple case, a minor is not a 
party to the suit, unless he is represented 
in the record of the suit by a guardian 
competent to act as such. Where the 
record of the suit itself shows that the 
minor is wholly unrepresented, or that 
he is represented by a guardian dis¬ 
qualified from acting as such a guardian 
under the express provision of the 
Statute, the result is that the minor is 

(1) 50 Ind. Cas. 529; 4 P. L. J. 210; (1919) Pat. 
105. 

(2) 30C. 1021; 30 I. A. 182; 7 C. W. X. 774; 5 
Bom. L. R. 822; 8 Sar. P. C. J. 512 (P. C.). 

(3) 33 Ind. Cas. 805; 14 A. L. J. 589. ' 

(4) 71 Ind. Cas. 705; 2 Pat. 335; 4 P. L. T 147; 
(1923) A. I. R. (Pat.) 242. 

of 2 Pat.— 
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not properly a party to the suit, and a 
judgment rendered against the minor is 
without jurisdiction and null and void. 
But where he is properly a party to tlie 
suit -and as he is properlv a party if he 
is represented in the record by a 
guardian not disqualified from acting— 
the jurisdiction of the Court to try and 
determine the cause as against the 
minor is complete, and such jurisdiction 
will not he ousted on proof that the 
Court did not follow the appropriate 
procedure for the appointment of the 
guardian.” A Full Bench of this Court 
held a decree passed against a minor 
without the appointment of a guardian 
nd litem to be void [^Bhura Mai v. Har 
Kishen Das- (5)], This ruling was followed 
hy a Bench of two Judges in Hanuman 
Prasad v. Muhainmad Isha i (0) where the 
force of the Privy Council case of 
Walian v. Banke Behary Pershad Bingh 
(2) was explained, and the authority 
was quoted of the Privy Council case. 
Khiarajmal v. Diam (7), In the latter 
case their Lordships observed:— 

“Their Lordships agree that the sales 
cannot be treated as void or now be 
avoided on the ground of any mere 
irregularities of procedure in obtaining 
the decrees, or in the execution of them. 
But, on the other hand, the Court had no 
jurisdiction to sell the property of 
persons who were not parties to the pro¬ 
ceedings, or properl}' represented on the 
record. As against such persons the 
flecrees and sales purporting to be made 
would be a nullity, and might be disre¬ 
garded without any proceeding to set 
them aside.” The present case is similar. 
The decrees passed against the plaintiff 
are a nullity and might be disregarded 
without any proceeding to set them aside. 
In R 2 m Chander v. Cklizd-i Lit (8) this 
Court held that where a minor was sued 
as a major and a decree pissed against 
him, the decree was not binding upon 
him. That was a cise where a certi¬ 
ficated guardian was appointed under the 

(5) 21 A. .S83; A. W. N. (1902) 76. 

(i)2SA. 137; A. W. N. (1905) 220; 2 A. L. J. 
615. 

(7)32 0.296; 1 C. L. J. 5S1; 32 1. A. 23; 8 Sw. 
A C. J. 731; 9 O. W. N. 291; 2 A. L. J. 71; 7 B:>m. 
L. U. 1 (P. C.). 

2 A. L, J, 460; A, W. N. (1905) 122. 
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Guardians and Wards Act to the minor 
and it was held that such a minor did not 

attain majority until the age of 21. In 

tliat case it was contended that a 
guardian having been appointed to the 
minor's property in one district, the 
minor would attain the age of majority at 
18 with respect to property situated in 
another district. The learned Judges 
held that a person cannot be a major in 
one district and a minor in another. 
Similarly, it may be stated here that 
Tara Chand cannot be a minor with res¬ 
pect to the property of his father Jainti 
Prasad, and major with respect to the 
property inherited by him from Ids adop¬ 
tive father Banarsi Das. The Calcutta 
High Court also hasheld a decree against 
a minor to be a nullity {Puma Chaiidra 
Kiimcar v. Bejoy Chand Mahtah (9)]. 

As pointed out by the learned Judge 
of the loAver Court the appellant did not 
come forward herself nor get any agent 
of hers examined to prove circumstances 
wJiich would give rise to any question of 
estoppel. We were not told during the 
argument how the action of Tara Chand 
led the defendant, Musammat Champi, 
to act as slie did in the previous liti¬ 
gation. It is not even alleged by an 
affidavit or otlierwise that she was aware 
of how Tara Chand Avas acting, and liad 
no knowledge of liis being a minor. Her 
learned Counsel liere represented that 
Tara Chand was playing a trick. Sub¬ 
sequent to the previous litigation, he had 
purchased more shares in tlie house (see 
paragraph 12 of tlie plaint)andbyre-open¬ 
ing the litigation he desired to get a solid 
block for himself and oust Musammat 
Champi from the portion of the house 
allotted to her. I have, however, to decide 
a question of law and not of morality. 
These considerations ma}-- be submitted 
to the Trial Court in case there is a fresh 
trial of Musammat Cbainpi’s suit. 

Though not mentioned in the grounds 
of appeal, an argument was advanced 
here that a declaration is discretionary 
for this Court to grant and the circum¬ 
stances of the present case are such tliat 
the discretion should not be exercised. 
The decrees are a nullity and may be dis- 

(9) ISIiid. CF19.859; 17 0. W. N. 549; 18 C. L. 

J • lo. 
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Tegardecl, SO it cannot he said tliat the 
lower Conrt exercised its discretion 
wrongly in granting tlie declaration 
sought by the plaintiff. It is also urged 
that the plaintiff’s remedy was by way 
of injunction to restrain the defendants 
from executing the decrees and not by 
way of declaration. The case of Kun- 
hamed y. Kutti flO) was fpioted as an 
authority. The facts of that case are 
peculiar and in no way applicalde here. 
The remedy granted to the plaintiff was 
a proper one. 

I would dismiss the appeal with costs. 

Mukepji,tJ, —This appeal raises the 
question whether a minor, who was un¬ 
represented in the suit by any guardian, 
can be held to be bound by the decree 
passed against him, although he neither 
alleges nor proves that the decree passed 
against him is unjiist or to his prejudice. 

The facts of the case are no longer in 
dispute and are as follows. The appel¬ 
lant Mu>iam7nat Chani]>i filed the 8uit 
No. 203 of 1910 against one Lala Banarsi 
Das and several others for the partition 
of a certain house. The case was duly 
heard and concluded except for the judg¬ 
ment during the lifetime of Banarsi Das. 
The Court reserved judgment and fixed 
the 30th of March 1917 for delivery of it. 
Banarsi Das died on the 23rd of March 
1917. An application was made to the 
Coitrt by Mumiynyiat Champi that the 
respondent, Tara Chand, the adopted son 
of Banarsi Das, might be brought on the 
record as his legal representative. This 
application was granted and ultimately 
on the 14th of April 1917 a preliminary 
decree was passed. The final decree foV 
partition followed on the 21st f of June' 
1917. Tara Chand on being brought on 
the record purported to appoint a Vakil 
and resisted the suit so far it lay in his 
power. He filed appeals to this Court 
against both the preliminary and final 
decrees which were, however, unsuccess¬ 
ful. Tara Chand was the natural son of 
one Jainti Prasad. On the death of 
Jainti Prasad Tara Chand’s natural 
mother Musammat Persauni took out a 
certificate of guardianship, on the 15th 
of November 1907. It Avas after this 

(10) 14 M. 167; 1 M. L, J. 328; 5 Ind. Dec. (s. s.) 
119. 
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certificate had been obtained that Tara 
Chand was adopted by Banarsi Das and 
X>assed into his family. Evidently everj’’- 
body forgot that there Avas a certificated 
guardian and Tara Chand Avas throughout 
treated as a major. As already stated, he 
also regarded himself a major and accord¬ 
ingly resisted the siiit and preferred the 
appeals. After the appeals AA'ere dismiss¬ 
ed it struck Tara Chand that he might 
try his luck again and he accordingly 
broiiglit the suit, out of Avliich this appeal 
lias arisen, to obtain a declaration that 
the decrees passed against him were not 
binding on him on the sole ground that 
he Avas unrepresented in the suit, by a 
duly appointed guardian. He noAA'here 
statefl in the plaint Iioav the decrees 
passed against him AA'ere prejudicial to 
his interests. He made certain alle¬ 
gations about the plaintiffs being aAvare 
of his minority and of her liaving dis¬ 
honestly put him foi-AA'ard as a major. 
But that allegation has not been sub¬ 
stantiated. As I have stated, the sole 
question to be decided is AAhether the 
mere fact that no guardian had been 
proposed or appointed for Tara Chand is 
sufficient to A'itiate the decrees passed 
against him. It may be mentioned here 
that Tara Chand lias purchased the shares 
of certain co-sharers in the property and 
possibly the sole object of the present 
suit is to re-open tlie partition and to 
obtain a compact share in the property 
AA'hicIi AA'ould include not only his ances¬ 
tral share but also the shares purchased 
by him. 

Before the case of Walian v. Banke 
Behari Prasad Singh (2) A\'as decided 
it AA’as generally believed that a formal 
defect in the aj^pointment of a guardian 
for the suit of a minor was in itself suffi- 
ciant to A^itiate all the proceedings 
against the minor in the suit. The case 
of Bhura Mai v. Har Kishan Das (5) may 
be cited as an instance. But since the 
Privy Councl decided the case of Wal~ 
Uan v. Banke Behari Prasad Singh 
(2) it is noAv clearly recogmised that 
AA’here a minor has been substantially 
represented and has not been prejudiced 
in the litigation it is not open to him to 
obtain the relief of a declaration that the 
decree is. not binding on him. Follow- 
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ing this case, it has been held that in 
order to find out whether the minor was 

substantially prejudiced or not, it would 

be necessary often to go into the merits 
of the case. If the representation is of a 
doubtful character the fad that the 

sutfered would go to 
establish that the representation was 

^bstantial. The case of Murli Dliar v. 
PitambarLal (11) was of this nature. 

iJi6 Question, .however, before me is 
what would be the effect of a decree in 
which the minor has not been at all 
represented. It lias been urged with 
gieat force that unless the minor alleges 
that lie was prejudiced for want of a 
guardian he has no right to succeed. It 
h^ been further pointed out tliat the 
objective laiv, namely the law of proce- 

merely a hand-maiden to justice 
and where a substantial justice has been 
done a breach of tiie rule of procedure 
c^not by itself be a ground for a suit. 
Ihere can be no doubt that the last stat¬ 
ed proposition is very correct. The 
Courts exist for granting redress. Where 
there is no pi'ejudice, there is no 
grievance to be redressed. The mere 
fact that there has been a defect in follow¬ 
ing the procedure cannot be made a 
matter of grievance and there can be no 
redress. But the question raised in this 
appeal is not one of procedure but is one 
of substantive law. It is a question of 
status. There can be no doubt that a 
decree, however proper it may be, passed 
against a person who is already dead can 
be of no effect against the estate of the 
deceased. To quote an expression often 
used, the decree is a mere ‘nullity’. The 
reason is this. Tlie deceased person 
cannot be called upon to obey tlie decree 
and, therefore, the decree is of no con¬ 
sequence. The legal representives of the 
deceased cannot be called upon on foot 
of the decree, to perform what the deceas¬ 
ed person was called upon to perform, 
A minor suffers from certain disabilities 
under the law of minority. One of the 
disabilities is that he cannot come to 
Court either to seek a relief or defend 
an attack on him, except through a 
person who can properly represent him 

/luooA 329; -u A. 525; 

(Vd22) A. I. R (A.; 91; 4 U. P. L. R.(A.J 170, 
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This is liis disability owing to his being 
under a certain specified age. In this 
particular case that age was enlianced to 
21 years OAving to a certificate of 
guardianshi]! liaving been granted to 
liis natural mother. AVe liave not lieen 
called uj)on to consider whether the 
factum of lara C liand s adoption into 
another family in any Avay aileeted tlie 
guardianship certificate and Aviietlier liis 
age for obtaining majority Avas reduced 
to 18 years. It lias been conceded that 
Tara Chand Avas a minor aa’Iich he Avas 
brouglit on the record as a major on the 
29th .March 1917. He A\ as a minor Avhen 
he preferred the apj^eals. Indeed lie 
Avas a minor A\-hen he brought the suit 
out of Avhieh this ap|)eal has arisen. He 
attained majority during tlie pendency 
of the suit, Tara Clianil aaus sutlerin^ 
from a disability to defend liimself oAviii" 
to his status of miiioritA’. In this 
particular case the minor (Tara Chand) 
AA'as probably an intelligent jierson quite 
able to look after himself and his pro¬ 
perty. But lie might have been only a 
baby one year old. Avhen his fatlier dieil 
The laAv applicable AA'ould have been the 
same then, as in the present case. The 
question then is AA'lietlier tlie bringing on 
tlie record of a per.son suffering from tlie 
disability of minority ran be regarded 
as of no consequence if tlie ultimate 
result ofthesuit Avasin no Awav prejudicial 
to his interest. To my mind, in principle 
there is nothing to differentiate the case 
of a decree passed against a dead man 
from a decree passed against a person 
Avho is suffering from the disability of 
minority Avithout having a person appoint¬ 
ed to look after his interest. 

No (lirect authority of this Court has 
been cited. A numlier of rulings Avas 
cited at tlie Bar but most of them could be 
distinguished on account of the facts 
involved in each (;ase. The only case 
AA'hich appears to be exactly in point is 
the case of l^uviut ClKnixlva Jv vt) wu 7 'y 
Bejoy Chand Mehtah (9). In this case a 
decree for arrears of rent had been 
obtained against a minor Avho had been 
sued as a major Avithout anybody to 
represent him in the litigation. It'hcld 
that the decree could not be binding on 
him and Avas a nullity. On principle and 
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authority, therefore, Tara Chand v.'ould 
be entitled to liave if declared tlial the 
deeree.H are not binding on him. 

It was nr.f^erl that, liavine; resraial to 
the peculiar fact <^f the ea=ie, nanielv. tlu* 
urgument.s having Ijeen conchided during 
the lifetime of Banarsi Das, tiie i^rovi- 
sion of (). XXII, r. (> of tlie ('’ode of (Xvil 
ProcedTire was applicable and fhe decree 
passed was binding on the estate of 
Banarsi Das. Assuming, but without 
deciding that O. XXII, r. Oof tlie Civil 
Procedure Code lias any application to 
the facts of thiscase.it is clear that as 
a matter of fact no decree was passed 
against Banarsi Das. On the other 
liand, tlie only decree that was passed 
was against Tara ('hand himself. The 
provisions quoted, therefore, can lie of 
no avail to the appellants. 

d'he further fiuestion, however, still 
remains whether the plaintiff, Tara Chand, 
should whollv succeed in the suit or 
whether the Court should go into tlie 
merits of the case and see wliethcr or not 
he was bound by the decree that was 
validly passed against the remaining 
defendants. For if the decree be sucli as 
to bind Tara Chand, without its having 
been specifically passed against him, he 
should not be allowed to escape tlie 
liability on the decree for the simple 
reason that he was without a guardian 
in the proceedings. He cannot be in a 
better ]iosition than he would have been 
in if lie had not been at all made a party. 
In the Calcutta case Pnrna Chandrn 
Kunxvar v. Be joy ChaiidMehtah (9) the High 
Court remanded the case for a trial of the 
question whether the minor was or was 
not liable along with the other defend¬ 
ants on account of the arrears of rent. 
The minor in that case had sued for the 
recovery of decree-money already paid 
and it was held that if he was liable, 
as a matter of fact, he could not recover 
the money he had paid. Similarly, in the 
case of Ram Chander v. Chheda Lai (8) 
issues were remanded for ascertaining 
what advantages, if any, had been derived 
by the plaintiff by the decree impeached. 
In this case the decree impeached is a 
decree for partition. Tara Chand could 
not be bound by a decree passed against 
^ny other of the defendants. The result 


of a declaration that the decrees are not 
binding on Tara Chand would be that 
the partition suit will be re-opened at 
the stage at wliich Tara Chand came in. 
No relief in the nature of a refund has 
been asked for. There is no prayer that 
tlie costs paid under the decree should 
be paid back to him. In the 
circumstances there seems to be no bar 
to the plaintiff obtaining tlie declaration 
that the preliminary and final decrees, 
whether passed by the Court of first 
instance or appeal, are not liinding on 
him. 

Tlie result is that the appeal fails. 

By the Court. —The appeal is dis¬ 
missed with costs here on the higher 
scale. 

K. s. D. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal Xo. 1313 of 1917, 

November 27, 1922. 

Prcsc7it : —;Mr. Justice Abdul Raoof 
and Mr. Justice ^loti Sagar. 

SEAVA SINGH and others—Plaintiffs 

—Appellants 

VC7‘SX(S 

GHULAAI AND OTHERS—DEFENDANTS 

—Respondents. 

Custom —Alienation—Alienation by non-proprie¬ 
tor of site of house— Sarhali Kalan, Tahsil Tam 
Taran, District Amritsai~ Sale, proof of, effect 
of. 

There is no custom in tlie villas:e of Sarliali 
Kaian in the Tarn Taran Tahsil of the Amritsar 
District whereby a non-proprictarj’ resident ha.s an 
unrestricted power to dispose of the site on 
which his house is built, [p. 525, col. 2.] 

As regards sales by non-proprietors in a 
village, proof of particular sales having taken 
place without objection would be very good evi¬ 
dence of the title of the purchaser to the lands 
actually sold. But while such sales would give a 
good title to individuals in particular portions of 
the village site, they would net prove that the 
rights of the proprietary body over the remainder 
of the site had been extinguished, and that 
possession whether by proprietors or noa-pre- 
prietors had come to be the only measure of 
right, [p. 525. col. 1.] 

Second appeal from an order of the 
Additional District Judge, Amj;‘itsar, 
dated the 31st January 1917, 
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Diwan Mehr Chand, for the Appel¬ 
lants. 

Mr. Jagan Nath, feu- the Respondents, 

JUDGMENT.— The plaintiffs in tliis 
case are -some of the proprietors of the 
land in Sarhali Kalan, TahsilTixnx Taran, 
District Amritsar. The defendants are 
non-proprietors. Buta, the ance.stor of 
defendants Nos. 1 to 4, was originally in 
possession of the liouse in dispute. On 
his death it was inherited by defendant 
No. 1 and the father of defendants 
Nos. 2 to 4. The shares of tlie other 
defendants were acquired by Jani, de¬ 
fendant No. 1. by transfer, who sold it 
to defendant No. 5. The present suit 
for possession of the house was insti¬ 
tuted by the plaintiffs on the allegation 
that the house belonged to tlieir ances¬ 
tors, and that it liad been given to 
Buta for residence on condition that lie 
was to occupy the house as a hnnin 
without any right of alienation. It was 
also alleged that the non-proprietors of 
Sarhali Kalan had no right to alienate 
their houses without tlxe consent of the 
proprietors. The suit was resisted liy 
the defendants on the ground that it 
belonged to Buta, and that the plaintiffs 
were not the owners thereof, and further 
that Sarhali Kalan was a town and that 
tlie non-proprietors had unrestricted 
powers to alienate their liouses. The 
two principal issues in the ease were 
issues Nos. 1 and 4 ; viz: — 

“(1) Was the house in suit given by 
the grandfather of the plaintiffs to 
the ancestors of the defendants Ncs. 1 
to 4 for residential purposes ? 

(2) Are the non-proprietors in Sarliali 
Kalan entitled to mortgage or sell their 

residential houses?” 

Upon the first issue both the Courts 
below liave concurrently held that the 
house in suit was never given to the 
defendants or to their ancestors by the 
plaintiffs' ancestors. The decision on 
this point has become final and no quc.s- 
tion is raised with regard to it now. 
On the 4th issue the defendants produced 
both oral and documentary evidence. 
The documentary evidence consisted of 
a large number of mortgage-deeds, sale- 
deeds, sale certificates, and a few 
judgments in other cases. The plaintiffs 


also produced some documentary evi¬ 
dence and e.xamined a larger number of 
witnesses to rebut the evidence given 
by tlie defendants. After considering 
tlie oral and documentarv evidence on 
botli sides the Trial Court* lield that the 
defendants had succeeded in eslabli.sli- 
ing a spe(*ial euston according to which 
the non-proprietors in Sarhali Kalan 
had an unrestricted right of alienation 
in respect of tlieir liouses and dismissed 
the suit. 

The plaintiffs appealed to I he lower 
Appellate C’ourt which agreed with tlie 
Trial Court and upheld the decree. 

"J'lie plaintiff's have preferred a second 
appeal to this Court, and the only que.s- 
tion which has heen argued before us 
and which requires decision is whether 
the non-proprietors of Sarliali Kalan have 
an unrestricted right of alienating their 
residential liouses. The general custom 
which may he taken to he the common 
law of the land is thus stated in para¬ 
graph 23G of Kattigan's Digest of 
Customary Law :— 

“In the ab.senee .;f a well-established 
custom a non-proprietaiy resident in a 
village cannot dispose uf the site on 
which his house is huill, or a right of 
residence in the house, without the 
consent of the jiroprietors of the village, 
but he is ordinarily entitled to sell tlie 
materials, and the pnrelinser must 
remove the same witliin a reasonable 
period.” A lagre numher of authorities 
are quoted in support of tliis rule. It 
has lieen held in various cases that 
there is a presumption in favour of the 
right of alienation by non-proprietors 
in a town. It was accordingly contended 
on behalf of the defendants that Sarhali 
Kalan had attained the position of a 
Kasha or a town and. therefore, on tlie 
evidence given in the case, the non- 
proprietors of this place ouglit to be 
held to x^ossess an unrestricted right of 
alieiialion. The admitted facts with 
regard to this point, are as follows :—■ 

The population of tlie place consists 

of 5000 souls, there is no Municipality or 

notified area, there is no hospital, and 
the place possesses no commercial 
importance. It merely supplies troops, and 
is generally inhabited by blacksmiths, 
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carpenters, -weavers, etc., besides tlie 
proprietors. 

The District Jnd^e lias ((noted a 
passage from the Amritsar Clazetteer of 
the year of 1^02-1^03 Ivlition wliich o'ives 
tlie descri(.tion of the villaLre in tlic 
follov. ■inir words :— 

“Saiiiali Kalan is a Inrire Srnifllui Jut 
village in the south-western corner of 
the I aril Jaran Talisil. It has now a 
population ol a,7*30, and is a ])urelv a.irri- 

1 ' in no Avay deservine: 

the name of a town, d'lie land revenue 
in this tract, the Khira :\Ianjha, has 
always heen lii^dit and Sarliali Kalan 
now ])ays J^s. (;.50t). It lies on liie 
hroad hi 2 ;h roatl to Ilarikiferrv 
fioni Tarn Tamn, leadinu' I'^erozepur. 

The only public buildino- js a Police 
Station, o()posite to wliich is a ■s'c/v// 
with a rest-h(')use in one corner, 
and a post office in the other. d’he 
encampino- pound is rarely used exce(;t 
by Civil OlTicers on tour, and the Ixizfmv 
is small and unimportant. Tlie villaa-e 
supplies many recruits to 
army, and the money order 
the post office is extensive, 
never been a Municipality, 

any need of one.” 

The learned Jud.^e, after considering 
the particulars g'iven in the above 
passage and other evidence ]>roduced 
by the parties, was not able to liold 
definitely that Sarhali Kalan was a/vu.i7K/, 
but he has tried to "et over this point 
by adoptiii.c? a middle cour.se. and has 
held that thouirh not a L'asha it mi.^lit 
very well be said to have, bv this time, 
reached the dignity of a iktsha. This 
conclusion can hardly be supjiorted on 
the evidence in the case. Moreover, 
even if the learned Judge be right in 
his view and Sarhali Kalan may t»e said 
to be a village of some importance the 
presumption attaching to a town can 
hardly be applied to it, for it is after 
all a village. 

AVe will, therefore, proceed to decide 
the question of custom involved in this 
case on this basis, namely, that Sarhali 
Kalan is an agricultural village, and 
must be governed by the general 
custom applicable to agricultural villages 
■unless the special custom set up bv the 


1 

the native 
business at 
There has 
nor is there 


defendants is established. The evidence 
to be considered in this case was given* 
in tliree dilTerent cases whicli "were tried 
to.getlier by tiie Courts below. The 
tliiw cases were Xos. 188G and 1887 of 
1012 and X'v 44(! of 101.3. In cases 
Xos. 188() and 1887 of 1912 tlie plaintiffs 

^vere the same, but the defendants 

were different. Jn case No. 446 of 
lOld the principal defendants were 
the same as the plaintiffs in cases 
Xos. 1886 and 1887 of 1912. The 

(■[uestion of custom involved in all 
the tliree cases was the same. The par¬ 
ties, tlierefore, gave their statements in 
all the tliree cases and relied on the 
oral and dociimantary evidence produced 
in all of them. According to the sum¬ 
mary given in the judgment of the Trial 
(Vuirtthe defendants in Case Xo. 1887 
produced 15(i documents, and in Case 
Xo. 446, 96 dwcuments including 61 

mortgage-deeds executed by non-pro- 
]>rietors in favour of proprietors, 67 
mortgage-deeds executed by non-proprie¬ 
tors in favour of non-proprietors, 3 
mortgage-deeds executed by proyjrietors 
in favour of non-proprietors, 29 sale- 
deeds executed by non-projirietors in 
favour of proprietors, 59 sale-deeds ex¬ 
ecuted by non-proprietors in favour of 
non-jnoprietors, 10 sale-deeds executed 
by proi)rielors in favour of non-proprie¬ 
tors and 23 sale certificates. P’ifty-nine 
uitnesses Avere examined by the defend¬ 
ants in Case Xo. 1887 of 1912‘and the same 
number of Avitnesses aa'us produced in 
C ase Xo. 446 of 1913. In addition to the 
al)ove evidence the defendants also pro¬ 
duced cojiies of judgments. Exliibits 
Nos. 144 and D. 156 in Case Xo. 1887 of 
1912 and Phxhibits Xos. P. 11, P 12 P 14 
and P. 21 in Case Xo. 446 of 1913. 

At lir.st sight the documentary eAudence 

produced by the defendants appears to 

be formidable, but no eA’idence A\’as gix'en 

to shoAA' under Avhat circumstances the 

sale-deeds and mortgage-deeds, etc., AA'ere 
executed, 

In the case of Bishen Ch.<ind a'. 
Jawanda il/n^Xo. 1313 of 1876 quoted 
at page 250 in P. R. of 1882 [Kharak 
Siiyjh V. Alladitta (1)J the ('ourt 
pointed out that the <ihadi or village* 

'll So P. n. 1SS2. 
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site belongs to the proprietary body of 
tiie Aallage and observed that “ what 
tias been done liitherto ])y the noii- 
proprietary tenants in regard to selling 
^ their houses can afTord no 

guide for the future. They may have 
been allo^ved so to do. But to carry 
this peculiar leave and license on the 
part of the proprietors so far as to liold 
that thence arises the evidence of a 
custom that the non-proprietors should 
sell what is not their own, never was 
their own, and cannot be made their 
own, without special agreement or 
some such causes operating, is going 
much too far.’' The learned Judges who 
decided the case reported as Kharak 
^ingh V. Alladitta (1) after quoting the 
passage made the following partinent 
observation : — 

“ Proof of particular sales having taken 
place without objection would be very 
good evidence of the title of the pur¬ 
chaser to the lands actually sold. But 
while such sales would give a good title 
to individuals in jiarticular i)ortions of 
the village site, they would not ])rove 
that the rights of the proprietary body 
over the remainder of the site had been 
extinguished, and that possession whe¬ 
ther by iDorprietors or non-proprietors 
had come to be the only measure of 

right.” 

The rule laid down in the case aT)ove 
cited appears to have been consistently 
followed in the Chief Court of the 
Punjab and applying this rule to the 
present case we liave to see whether 
there is any evidence as to the circuin- 
■ stances under which the sales and the 
mortgages were elTected. If the con¬ 
tention of the defendants Avere to be 
accepted they Avould practically become 
the owners of the sites of their houses, 
for they Avould have an unrestricted 
right of transferring their houses along 
with the right of occupation over the 
sites to others. 

In the case of Mahomed Usman v. Babic 
(2) a Division Bench of the Allahabad 
High Court at page 63* made the 
folloAving partinent observation Avith 

(9) 0 Ind. Cas. 311; 8 A, b. J. Cl. 

*ragoyr8 A, L. J.—[liUJ 


regard to the respective rights of the 
])ro]>rietors and the non-pro]n-ietors :— 

” The evidence in support of alleged 
(‘ustom is most unsatisfactory. Several 
sale-deeds of houses in the Aullage Avere 
put ill evidence in support of it, Init 
there is nothing to shoAv under Avhat 
circumstances tliese sale-deeds Avere 
executed. We think that the evidence 
in support of the custom is entirely 
insutlicient to establish the custom, and 
that the case is governed by tlie ruling 
of a Full Bench of this Court in Rama 
Bilas A^ L(d Bahadur (3), There is a 
tendency in this Province to set uj> in 
villages, customs Avhich are subversive 
of the rights of property, as for example, 
in the present case a custom Avhich in 
fact takes from the zemindar the I’ight 
to the site of a tenant's holding on the 
determination of the tenancy. The claim 
of a tenant to transfer a right of 
residence really amounts to this, for it 
means that the tenant may by assign¬ 
ment transfer to a stranger a right of 
residence Avitliout tlie consent of the 
zeminda r, and so force upon the latter 
a tenant avIio may lie distasteful to him. 
It preA^’ents the landlord from resuming 
the occupation of his land Avhen a 
tenant, selected and approA’ed of by him, 
chooses to giA'e it iqi. It is the change 
of a right of tenancy into a right of 
liermanent occu})ancy.” 

Every Avord of this passage is appli- 
caljle Avith equal force to the present 
case. No doubt, in addition to the 
instances supplied by mortgage-deeds 
and sale-deeds, the defendants haA^e 
])roduced a few judgments in support 
of their claim, but only two of them, 
viz.y i'lxhibits Nos. PlI and P21 relate 
to the village Sarhali Kalan. The 
majority of the instances cited on behalf 
of the defendants are of recent dates. 
Only one mortgage-deed of 1857 lias been 
produced and a sale-deed of the A'ear 
1870. Sale-deeds of 1877, 1881, 1886, 1891; 
and some sale ccrtilicates of 1883 have 
been liled. The rest of the transactions 
relied upon are of recent dates only. 

It is not possible, therefore, to hold in 
this case that the general custom has 

Ci) 30 A. 311; A. W N. (190S; 112; 5 A. L. J* 
130; 1 M. L. T. ICO. 
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l)cen al)ro^xalt‘d l)y the special custom 
set up by the (.lefendants. 

The oral evidence in this case is 
equally useless, because tlic witnesses 
ha\ e^ either simply expressed their own 
opinions or have cited instances of 
certain transfers without slating- the 
ciicumstances undei’ which they were 
made. J hus there is no evidence, oral 
or documentary, on the record disclosin;? 
the circumstances under which the do¬ 
cuments relied upon were executed. We 
are, therefore, constrained to hold that 
the evidence produced in this case is 
legally sulficienti tc> establish the alleged 

custom, and the suit ought to have been 
decreed. 

We accordingly accei)t the appeal, and 
setting aside the decrees of the Courts 
below, decree the claim of tlie plaintiff- 
appellants with costs in all Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 85 of 1922. 

April 28, 1924. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Kanhaiya Lai. 
bhcili LALCHAND and .another— 

Defen'dants—Appellants 

versus 


bhcili RAM CHAND and another_ 

Plaintiffs—Respondents 

Pre.-emption — \yajib.iU-arz — Interpretation — 
Ambujuity, cifect of~Prc-cmptivc clause containin<f 
extraneous matter—Presumption of custom whether 
arises—Custom of pre-emption—Burden of proof 
Plaintiffs sued for pre-emption Jilleginff that 
they were co-sharers in the thole while defend 
ants were strangers. It appeared that the villaffo 
comprised two ihoks, that the plaintiffs were c^>- 
sharers m the thole in which the property in suit 
was situated and that the defendants were co 
sharers ui the other tkok. The paragranli of tho 

dealiug- with the r/ght "oxVa-e emp- 
tion provided that m the case of a transfer bv 
saleor mortgage but not by a gift, the claim t’o 
the right of pre-emption, shall belong lirst to 'in 
brother,and nephew, then to a paternal cousin 
a partner in the i)roi>erty, then to the co-sharci’ 
m the thok and then to the eo-sJiurer of the 
village. It provided further that ‘Vift Avill L.- 
maclo m fax;„ur of an own biotlier and nephew 

oJhtee-T 


Held, (1) tJiat the inclusion of extraneous matters 
ui tile same clause which could not possibly be 
the subject of a custom, precluded the possibility 
of the clause being treated as a record of custom 
in regard to any of the matters of which that 
clause formed a part ; [p. 529, col. 2.] 

<2) that the terms of tJic wajib-id-arz were 
ambiguous and capable of two interpretations ; 

U'- ;j:i2. col. 1.] 

(•>) that for these reasons the i>laiutiiTs’ claim 
wa.s bound to fail. [p. 530, col 1.] 

Mathura Suojh v. Ramlal Sinnh, 64 Ind. Cas. 
1^6; 10 A. \j. J, 90.3. followed. 

Pcj' KaHhaii/a Lai, J. —A u'ajib-ul-arz is in 
the absence of intrinsic or extrinsic evidence to 
the contrary a prima fade evidence of the custom 
It records, [p. 527, coI.‘2.] 

Diejainbar Singh v. Ahmed Satjed Khan, 28 Ind. 
Cas. .34; 37 A. 129; 13 A. L. J. 236; 10 C. W N. 
o03; 17 M. L. T. 19.3; 2 L. W. 303; 21 C. b. J. 2.37; 
L. j. 556; 17 Bom. L. R. 393; ( 1915 ) M. W. 

581: 12 I. A. 10 (1*. C.\ Sher Muhammad Khan 

y. Parbhulal, 79 Ind. Cas. 41; 46 A. 47; 21 A. L. J. 
801, ft)llowed. 

Each wajib-ul-at'c must be interpreted accord- 
lug to its own terms, and in the absence of 
any terms of limitation in a pre-emption clause 
confining its operation to a transfer in favour of 
a stranger, the right of pre-emption can be 
enforced, so far as it may be, between the persons 
belonging to the different categories mentioned 
ni the wajib-ul-arz inter so. (p. 526, col. 1.] 

here all the lands belonging to the parent 
khatas arc held in severalty, the mere existence 
of a rommoii khata containing certain barren, 
uncultivated or a6«di lands, which usually remain 
the iJioperty of all the co-sharers of the villa.gc 
till a partition is formally effected, cannot make 
a person who belongs in other respects to one 
class or category, a joint co-sharcr with another 
'clio belongs to another class or category, as 
regards any separate interest the latter may sell. 

Lp. 529. col. 2.] 

here a wajib-ul-arz contains matters which 
cannot ju'operly or possibly be the subject of a 
custom, then the »)rdinary presumption that the 
wajib-ul-arz is a prima/acie record of a custom 
IS o%^rturned by the internal evidence afforded 
by the other terms embodied therein though they 
maj' be sejiarable from the rest. [p. 529, col. 2; 
p o30. col. l.J 

Per Sulaiman, J. —The burden of proving the 
cu.stoni of i>re-emption lies on the plaintiff. The 
plaintiff pre-emptor cannot succeed by merely 
inoving tJiat a custom of pre-emption exists in 
the village. He has to show that that particular 
custom exists which would entitle him to a decree 
the defendant vendee, [p. 530, cols. 1 & 2.] 

If the only evidence which the plaintiff can 
produce is ambiguous, that is to say, is capable 
of two interpretations, and if on one of such 
interpretations the suit cannot succeed, then the 
suit must fail, and it is not the duty of the Court to 
ffivr it necessarily the other interpretatirm which 
would entitle the plaintiff to a decree, [p 530, col. 2.j 
, Singh, v. Lachnii \araiii Singh, 15 Ind. 

Cas. 54, Jahangiri v. Amir Singh, 23 Jnd. Cas. 

24o; 12 A. L. J. 19, Din Vayal v. Eamdhan, 2S 
lad. Cas, 306, E’ctguhar r, iJant 



IfNDIAN CASES. 


527 


' Vol. 82 ] 

LALCHAND V, RAM CHAND. 

Pandc, 79 Ind. Cas. -117; 22 A. L. J. 312; 46 A. 370. 
referred to. 

If the clause of pre-emption contains matters 
cannot possibly bo a record of custom, 
then the ordinary presumption which arises that 
the entry is one of custom, is negatived, fp. 532, 
col. 2; p. 533, col. 1.] '■ 

Raiidhir Simjh v. Rajpal Misir, 81 Ind. Oas. 25; 
22 A. L. J. 561; 46 A. 478; (1924) A. 1. K. (A.) 321, 
Balwant Siugh v. Hnri Simjh, 74 Ind. Cas. 322; 21 
A. 1 j. j. 542; (1924) A. 1. K. (A.) 52. Raziil JIusai)i 
y. Muhavnnad Shari-^, 21 Ind. Cas. 461; 36 A. 471; 
12 A. 1j. j. 800, Siivaj Bull Si}iy/i v. Slohunimad 
iVasir. 48 Ind. Cas. 220; 16 A. L. J. 879, fol¬ 
lowed. 

First appeal from the decree of llie 
Officiating Suljordinate Judge, Maiiipuri, 
dated the 22iid December 1921. 

Mr. N, P. Asthana, for the Appellants. 

Dr. S. N. Sen and Mr. Badri Narain^ for 
the Resdondents. 

JUDGMENT. 

Ka^nhaiiya. Laly J. —This appeal and 
the cross-objection arise out of a suit for 
pre-emption and the main question for 
consideration is whether the plaintilTs- 
respondents are entitled to a preferen¬ 
tial right of pui'chase as against the 
defendants vendees. The sale in ques¬ 
tion was effected by the defendants 
2vos. 3 to 13 in favourof the defendant 
No. 1 and the father of defendant Xt). 2 
for a consideration of Rs. 22,000 on the 
27th of May 1919; and the property 
sold comprised a ^hiswas share in pafft 
No. 14 with the rights appertaining 
thereto in shamilat pattis Nos. 17 and 
18 in the f/io/c, known by the name of 
thok 12 biswas in the village Kadii^ur. 
The allegation of the plaintiffs was that 
they were co-sharers in that thok and 
that the defendants vendees were 
strangers. The Court below found that 
the village Kadipur comprised 2 thoks, 
that the plaintiffs were co-sharers in 
the thok in which the property in suit 
was situated and that the defendants 
vendees were co-sharers in the other 
thok. It further found that the plaintiffs 
were entitled to a preferential right as 
against the defendants vendees ancl that 
the sale consideration actually paid was 
Rs. 22,000 It accordingly decreed the 
claim of the plaintiffs subject to tlie pay- 
.ment of the above amount. 

Paragraph 14 of the Wajib-iil-arz ol tlie 
Ullage Kadipur, dealing with the right 

of pre-emption states that in the case 


of a transfer of i:)ropertv bv a sale or 
mortgage but not by a gift, the claim 
to tJie right of pre-emptioji {dava haq 
shafa) shall belong first to an ovai 
brother and nephew then to a paternal 
cousin, a partner in the propertA*, llien to 
the co-sharers in the thok and then to 
the co-sharers of the village. The con¬ 
tention here is that the riglit to claim 
pre-emption arises only Avheii a sale or 
anortgage is effected in favour of a person 
out.side tliese categories and that no 
right of ])reference is given bA^ the 
ivajth-ul-arz hetAveen the co-sharers of the 
different categories inter se. In other 
AA-ords it is argued that the riglit of pre¬ 
emption is at best recognised only Avhere 
a sale or mortgage is effected in faA^our 
of a stranger and not AAdiere it is effected 
in faA’oiir of a member of one or other 
of the categories above mentioned. It 
is further urged that the clause itself 
does jiot establish any custom of pre¬ 
emption in the village becauseit mentions 
that AA’hich could hardly be the subject 
of a custom, namely, that no gift could 
be made by a co-sliarer except in favour 
of ail oAvn brother and nephew or a 

daughter's son or except for a charitable 

purpose. I’he last condition is clearly 

extraneous to the scope of the paragraph, 
Avhich purports to deal with the right of 
pre-emption. But it is contended that 
if that entry could not be the record of 
a custom the previous entry could hardly 
be treated as a record of a custom of 
pre-emption. 

The question.s raised present features 
of some difficulty. As pointed out in 
Dir/ambar Singh V, Ahvied Sayed Khan 
(l)and Slier Muhnmmed Khan v. Prabhti 
IaiI (2). a wajib-uUarz is in tlie absence 
of intrinsic or extrinsic evidence to the 
contrary a prima fade, evidence of the 
custom it records. It may, hoAvever 
record a custom about certani matters 
and a contract as regards others. If it 
records a custom, the incidents of that 
custom and the O(.*casioji A\-hich AA'oidd 
give an opportunity for itfe enforcement 



19 

c 

(lOli)) iU. yy . i\. joi; 1? 1. a. Hi (C. u.j 

{2) 70 lud. Cos. 41; 46 A. 47; 21 A t. J, 801. 
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iiiay be proved by its production or by 
external evidence or by botli. 

The u'njib-ul-arz here produced does not 
say that the riglit of pre-emption or a 
claim to enforce that rigiit would onlv 
accrue wliere a co-sliarer has transferred 
his share to a stranger or a person out¬ 
side the co-parcenary body. It mentions 
the diiYerent classes of persojis who can 
enforce that right in their due order 
whenever a transfer is effected. Such a 
transfer may, liowever. be effected in 
favour of a stranger or in favour of a 
person belonging to a remoter category 
to the ])rejudice of a jjerson belonging 
to a nearer category. In the absence of 
any terms of limitation, the right of a 
pre-emption can be enforced, as far as 
it may be between the persons belong¬ 
ing to the different categories inter se. 
Each liujib-ul-ay'z reciuires to be inter¬ 
preted according to its own terms. 
While in some cases it has been held 
on the interpretation of the particular 
wajib-ul-arz produced that the co-sharers 
belonging to the different categories have 
preferential rights inter se, in other cases 
it has ijeen held that such preferential 
rights only exist where a sale is effected in 
iavour of a stranger. 

The Court below relying on the deci¬ 
sions in Rant Lai v. Niadar (,‘1) and 
Gurdial v, Mathura Singh (4) has found 
that such a right of preference exists 
even wliere a co-sharer of one tliok sells 
to a co-sharer of another tkok. In the 
former case, the wajib-ul-arz provided 
that in the event of a sale a co-sharer 
should sell his property to his own 
brother or ekjaddi and after him to co¬ 
sharers in the patti or thuk and after 
them to other co-sharers, and further 
said that the person falling within the first 
category would have to give the same 
price as was offered by a stranger. The 
view taken by this Court was that a 
right of pre-emption was given to the 
successive categories of the pre-emptors 
inter se, that is one against the other 
and that such right did not arise only 
in the event of a sale to a stranger. 
In the latter case the custom record in 
the ivajib~xd~arz gave a right of pre-emp- 

(3) 4 A. L. J. 352; A. AV. N. (1907) 95, 

(4) 6 Ind. Cas. 920; 7 A. L. J, 610. 


tion in the case of a sale or mortgage 
to a co-sharer in a pattiy then to the 
pattidars of the mahal, then to the 
owners of the other mahals, and in case 
of their refusal to an otitsider at the 
same price as a stranger Avould be will¬ 
ing to give. The view taken by this 
Court was that a right of pre-emption 
between the persons mentioned in the 
tea jib-ul-arz was enforceable inter se. 

The learned Counsel for the defendants- 
appellants has referred to the decisions in 
Khatnn Bibi v. Sayida Bibi (5) and 
Mathura Singh v. Ramlal Singh (6) where 
under circumstances said to be similar 
to tlie present case, no right of pre¬ 
emption as between the co-sharers of 
different categories inter se was allow¬ 
ed. 

Personally speaking, it appears to me 
questionable how far we can import 
into the terms of a xvajib-vl-arz a limita¬ 
tion or restriction, which does not there 
exist. Thewajib-ul-arz does notin terms 
say that the right of pre-em 2 :)tion would 
he available only where there is a sale to 
a stranger. It is wide enough in its 
terms to govern all cases where a sale 
is effected in favour of a person whether 
he is a stranger or belongs to one or 
other of the categories mentioned. It 
merely declares the order in which the 
right of preference is to be exercised as 
between the different classes of co-sharers 
or as against a stranger. For the purpose 
of enforcing the right of pre-emption, 
the village is practically divided into 
different concentric circles. One of those 
concentric circles is the thok and the 
other is the village unit. A person who 
belongs to an inner concentric circle is 
entitled to claim pre-emption as against 
a Jjerson who belongs to an outer-con¬ 
centric circle, because so far as the 
former is concerned the latter is virtual¬ 
ly a stranger. A claim to a right of 
pre-emption does not necessarily connote 
a suit. It may be enforced either 
by private treaty or by suit. It 
implies an assertion of a right 
which may be asserted before a 
transfer is effected or after it is effected, 

(5) 27 A. 457; 2 A. L. J. 689; A, AV. N. (1905) 45. 

(6; 64 Ind. Cas, 486; 19 A. L. J. 903. 
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It may be asserted out of Court or, if 
the vendee refuses to reconvey the pro¬ 
perty, by a suit. The right arises from 
a sale if the order of preference laid 
down by the icajih-ul-arz is disregarded 
by the vendor. If it had been intended 
to limit the exercise of the right to 
an occasion when a sale was made to 
a stranger, the icajib-ul-arz would have 
said so. 

In Sukhdeo Singh v. Bahadur Singh 
(7) where a wajib-nl-arz provided tliat if 
a co-sharer wanted to sell liis property 
he should do so for whatever price was 
obtained from others, first to a near 
co-sharer in the same patti, secondly 
to any other co-sharer in the same 7 ) 17 //i, 
thirdly to a near co-sharcr in another 
fourthly to a co-sharer in the maJuil 
and fifthly to an outsider, it was held 
that the right conferred was a right 
enforceable between the different classes 
of persons mentioned inter se. 

In Sukhdeo Singh v. Bahadur Singh 

(7) where the pre-emptive clause des¬ 
cribed the right of pre-emption as exist¬ 
ing in (I) a near co-sharer in the 
same patti^ ( 2 ) any other co-sharer in 
the patti^ (3) a near co-sharer in anotlier 
patti^ and (4) a co-sharer in the mahal 
for whatever price was obtainable from 
another, the contention that the right 
of pre-emption arose only in case of a 
sale to a stranger was repelled. 

In Dhanraj Misir v. Rameshwar Misir 

( 8 ) no such restriction was read into 
the terms of the wajib-ul-arz as is now 
contended for. 

It is urged in differentiation of those 
cases that where the pre-emptive clause 
of the wajib‘ul~arz imposes no duty on 
a co-sharer to offer the property in the 
first instance to a person of the class 
first named and then to the persons 
mentioned in tJie other classes in their 
order, no cause of action can accrue 
to the co-shai'ers of the different classes 
inter se, by a sale to a member of one of 
those classes. But there is no difference 
in principle between a clause which 
casts a duty on a co-sharer to sell the 
property to the different classes of per- 

(7) 26 A. 544: 1 A. h. J. 272. 

(0) 78 IiicL Cas. 904; 46 A. 170; 21 A. L. J. 928; 
(1924; A. I. R. (A.) 227. 
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sons mentioned in tlieir order, and a 
clause which defines tlie classes of j^er- 
sons among whom the right of j>re- 
emption would be enforc'eahle when¬ 
ever a sale was effected b\’ a co-sharer 
in resi)ect of his share. Obviously if a 
pre-eniptive clause contains no restriction, 
limiting its operation to a sale or ira)is- 
fer in favour of a stranger, it will be 
doing violence to the spirit and inten¬ 
tion of the framers of the irajib-ul-arz 
to imiH)rt that limitation and preclude 
a ]»erson belonging to a su|>erior 
category from enforcing it as against a 
person wlio, so far his fhok is coiicerncd, 
is as much a stranger as a complete 
outsider. 

AA here all the lands belonging to 
the jjarent khatas are held in severaltv, 
the mere existence of a common kha'ta 
containing certain barren, uncultivated 
or abadi lands, which usually remain 
tlie property of all the co-sliarers of 
the village till a partition is formally 
effected, cannot make a person who 
belongs in other respects to one class or 
category, a joint co-sharer with another 
wlio belongs to another class or category, 
as regards any separate interest the 
latter may sell. Xo account is taken of 
the appurtenances in the shamilat khatas 
for the determination t)f his right of 
pre-em])tion. 

Interpreted, however, in the light of the 
Full Bench decision in Randhir Singh v. 
Rajpal Misir (9) which follows a i)revious 
decision in B<tlwant Singh v. Ilari Siaigh 
( 10 ) and is binding on us the inclusion 
of extraneous matters in the same clause 
which could not possi])ly be the STd)ject 
of a custom, precludes the possibility 
of the clause being treated as a record 
of custom in regard to any of the 
matters of which that clause forms a 
])art. It has been there pointed out that 
where a wajib-ul-arz contained matter.s 
which could not properl}’ or pos¬ 
sibly be the subject of a custom, then 
tlie oixlinary presumiition that the 
wajib-ul-ars was a 7 >r/ 7 uu facie record of 
a custom was overturned by the in- 

r!t) 81 Ind. Cis. 25; 22 A. L. J, 561; 46 A. 476* 
(1924) A. I. K. lA.) 321. 

flO) 74 Ind. Cas. 322; 21 A, L. J. 542; (1924) A. I, 

K. (A?; 52. , 
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^ernal evidence afforded by the. other 
terms embodied therein though they 
might be separal)le from the rest. 

The claim of the plaintiffs must in 
these circumstances fail and it is here¬ 
by dismissed with costs. The cross¬ 
objection is not pressed and is als® 
dismissed with costs. The costs in 
either case will include fees in this 
Court on the higher scale. 

Sulaimaii) J.— It is notorious that 
before the year 1911 there were 
numerous cases on pre-emption, which 
were more or less irreconcilable. In 
that year a special Pre-emption Bench 
was. therefore, constituted with the 
professed object of laying down certain 
principles which should as far as 
possible be consistently followed. Kver 
since that year the principle of start 
decisis has been rigorously attempted 
to V>e followed. 

Now in these Provinces two kinds 
of custom of pre-emption generally 
prevail. The first is of a kind where 
it is the duty of every co-sharer be¬ 
fore he sells his property to offer it 
to the other co-sharers in a certain 
prescribed order. The other kind of 
custom is that when a property has 
gone out of the hands of the co-parcen- 
ary body by a sale to a stranger certain 
classes of pre-eniptors have a right to 
pre-empt the sale in a certain order 
of priority. Under the second kind 
there is no right inter se, tliat is to 
say, no right of pre-emption, when a 
sale takes place in favour of any of 
co-aharers, but there is a priority of 
claim when rival suits of pre-emption 
are instituted against a stranger trans¬ 
feree. That both these kinds of custom 
do exist in these Provinces cannot for 
a moment be disputed. 

Instances of the second kind of 
custom are to be found in cases like 
Skeobalak Singh v. Lachmidhar (11), 
Khatun Bibi v. Sayida Bibi (5), Narain 
Saran Singh v. Sidh Sarain Singh (12) 
as well as in a number of other cases 
to some of which I shall refer later on. 

It has been well established that the 
burden of proving the custom lies on 

(IP 33 A. 427; A. W. N- (1901) 120. 

Vl2) 5 A. L. J. 655; A. W. N. (1906) 251, 


the plaintiff. The plaintiff pre-eraptor 
cannot succeed by merely proving that 
a custom of pre-emption exists in the 
village. He has to show that that 
particular custom exists which would 
entitle him to a decree against the 
defendant vendee. The Pre-emption 
Bench has always held that if the only 
evidence which the plaintiff can produce 
is ambiguous, that is to say, is capable 
of two interpretations, and if on one 
of such interpretations the suit cannot 
succeed, then the suit must fail, and 
it is not the duty of the Court to give 
it necessarily the other interpretation 
which would entitle the plaintiff to a 
decree; vide^ the cases of Bechu Singh 
V. Lachmi Aamin Singh (13), Jahangiti 
V. Hy/in* Singh Din Dayal v. Ravi- 
(//iun (15) an i Nageshar Prasad v. Ram 
Harakh Pande (IG). 

In the present case the ivajib~iil“ 
arzs contains a clause which when 

. li'^nslated runs as follows: 

The claim to (or suit for) a right of 
pie-emption in case of transfer of 

• fit ^ , and mortgage, except 

a gift, shall be iirst, to own brother 

and nephew and then a paternal uncle’s 

son, a partner in the property, then 

co-sharers in the thok and then co- 

sharers in the village.” (“Dau-a hacjqi 

sfiufa dar surat intiqal haqiat ba zaria 

oot wa rehan sewai heba awwal bhai 

bhatija haqiqi phirbhai chachazad shamk 

haqiat phir hissadaran thok phir hissada~ 

ran gaon ko hoga. ’) With the other portion 

of the clause I am not concerned at 
this stage. 

It is clear that the clause is not 
like the clauses which are found in 
many wajib-ul-araiz and which say that 
in case a co-sharer wishes to transfer 
his property he should offer it first 
to one class of co-sharers and then 
to another class. Obviously in such 
latter cases, if no offer is made to 
the first class of co-sharers, the condi¬ 
tion IS broken, which gives a co¬ 
sharer of the first class a right of pre- 


(13) 15 Ind. Cas. 54. 

ll 12 A. L. J. 19. 

(lo) 28 Ind. Cas. 306. 

^^(16) 79 Ind. Cas. 417, 22 A. b. J. 342; 4^ A. 
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emption even if a sale takes place in 
favour of a co-sharer of the second 
class. In the present case the right 
comes in after the transfer has taken 
place. If the Avord ‘‘transfer’’ in the 
clause were given its wide meaning 
so as to include even a transfer to 
any of the classes of pre-emptors 
mentioned thei’ein, the clause as it 
stands cannot in its entirety be opera¬ 
tive. For instance, let us su'bstitute the 
words “transfer to own brother" in place 
of the word “transfer," the clause would 
then read “in case of transfer to own 
brother of i^roperty by sale and mort¬ 
gage except a gift, first own brother 
and nephew and then a j.)aternal 
uncle s son, a partner in the property 
and then co-sliarers in the tliok and 
then co-sharers in tJie village shall 
claim right of pre-emption". Such a 
provision is of course absurd. Simi¬ 
larly if for the word “transfer", we 
substitute “transfer to anv of the 

c 

other classes of pre-emj^tors mentioned," 
part of the clause would be meaning¬ 
less, as no riglit of pre-einjition can 
exist in favour of persons of that 
class or an infeidor class. 

The learned Counsel for the respond¬ 
ents is accordingly forced to admit 
that in such cases either the wliole or 
a portion of the clause must be omitted 
as being inapplicable. It follows that if 
we give the word “transfer" its general 
meaning so as to include transfers to 
persons mentioned in the various cate¬ 
gories, then the wliole clause as it 
stands may not be applicable. On the 
other hand, if no portion of this clause 
is to be omitted in an^’' possible case, 
then the only meaning which can con¬ 
sistently be given to the word “transfer’’ 
would be a transfer to a person 
not coming within the categories men¬ 
tioned. 

No case has been brought to our 
notice which contains a clause similar 
to the one before us, and where it lias 
been held that there is necessarily a 
right of preference inter se. The 
cases referred to by the Court below 
as well as the cases .cited in argument 
on behalf of the respondents are all 

cases where the clause expressly pro¬ 



vided that the vendor should offer or 
transfer his property first to one class 
of co-sharers and then to another class. 
In such cases if the transfer or the 
offer is not made to the first class of 
pre-emptors then tlie custom has not 
l^een complied with and the members 
of that class have a right to claim 
]ne-emption even though the sale has 
been made to co-sharers in other cate¬ 
gories. On the other hand there are 
at least three cases which support tlie 
view that a wajih-ul-arz of this kind 
is at least capable of an interpretation 
that the right was intended to be 
given only when a sale had taken 
place in favour of a person other than 
those coming within the categories 
mentioned therein. This Avould imply 
that at least one meaning of the 
xcajib-ul-arz may be that when a trans¬ 
fer of projierty has taken place by 
sale or mortgage other thaii a gift 
then among the persons who will have 
the riglit to institute a suit would be 
first own brothers and nephews, then 
paternal uncle s sons, then co-sharers 
in the property, then eo-sliarers in the 
thok and lastly co-sharers in the 
village. The last mentioned co-sharers 
would not have been mentioned unless 
the transfer under contemplation was 
one in favour of a staiigei*. 

This was the view clearly expressed 
in the case of Mathura Singh v. Ramlal 
Singh (6). Tudliall, J.,/^who had been 
a member of the Pre-emption Bench 
from the very beginning of its con¬ 
stitution) joined in coming to the 
conclusion that a wajib-ul-arz of jtliat 
kind was ambiguous and capbale of 
two interpretations and that, therefore, 
the plaintiff pre-emptor could not suc¬ 
ceed. I’liis case was referred to sub- 
seciuently by Lindsay. J., and myself in 
the Dhannij Misir v. Rameshinar 

Misir (8) which, though different on 
facts, is certainh' a case where the 
distinction sought to be drawn by 
the Pre-emption Bench was very pro¬ 
minently brought out, and tlie earlier 
case of Mathura Singh v. Ramlal Singh 
(6) distinguished. I may note that the 
icajib-ul-arz in the case reported as 

Mathura Singh v, Ramlal Singh (6) wa^ 
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very much similar to the one before 
us. We have sent for the record of 
that case and the words of tlie o'ajib- 
ul-<trz were as fulloAvs:—“In the ease of 
transfer of i)roperty the claim to lor 
suit for) ])re-emption shall 1 h‘ iirst to 
heirs descemled from a jiear (*ommoii 
ancestor, then to eo-sharers in the 
patti, and after them to co-sharei’s in 
the village ”. \Buhal<tt intifitil hrupipU 
kisi hiss<i(hir ke, (Itiiiui ahufa pahlc 
warisan ekjaddi (piribi zan bud hi.ssada- 

Tfin patti az tih ufk<i ya n mnuza ko 
paunchhegu'.) 

In the case of (Jttnpat Rai v. Jumna 
Pmmd (S. A. No. 78 of lt)24, decided 
on the 31st of January 1921) tJie Pre- 
emptioii Bench fljindsay. J., and my¬ 
self) had before it the irujib-nl-u'rz 
which was almost identical in its 
terms with the one in tlie ])resent 
case; The words of the wujib-id-nrz 
in the latter ease were as follows; 
“The claim to ('or suit for) a rignt 
of pre-emption in the case of transfer 
of property by sale and mortgage, 
except a gift, shall be, first, to own 
brother and nephew, a paternal uncle's 
son. a inu'lner in ihc property, then, 
co-sharers in the thok and tlien co- 
sharers in the village.' 'J)<tica hug 
shufa ku dnrsurat intiqal haqiijat buzuria 
bai wa rehan seivai iicbu ke aicwul bh<ti 
bhatija hegigi, uui'phir bhai chuchazud 
sharik hagiyat ain' phir .diurkuyuu patti 
zan bad hisseda run deh ku hogu". 

It is apparent that with’ the excep¬ 
tion of two or three synonymous words 
all the words were exactly identical 
with the words in the ii'ajib-til-urz 
before us. That case also came from 
the same district, ^Mainpuri. It was 
held therein that the terms were 
ambiguous and capable of two inter¬ 
pretations, and that the plaintiiTs' suit 
must, therefore, fail, 

I find it impossible, therefore, to 
distinguish the present case from the 
case reported as Mathura Singh v. 
Ramlal Singh (6) and Ganpat Rul v. 
Jumna Pi'usud (S. A. Xo. 78 of 
19-24). It is also noteworthy that in 
all these three xcajib-ul-araiz the word 
“darca” is \ised -which in ordinary 

^ parlance means a ‘suit’, and that word 


does hot occur in anv of the 
cases cited on belialf of the respond¬ 
ents. 

Now that tlie Pre-emption Act has 
been i:)assed and all subsequent cases 
would be governed ])y it, cases of 
tlie present kind have lost much of 
their importance. But as regards 
cases Avhich are not yet governed by 
the new Act, I Avould consider it 
lamentable if tliis High Court is to 
accej)t two different interpretations of 
wajih-nl-araiz oi exacXXy the same langu¬ 
age and prej)ared at the same Settlement 
in the same district. And, therefore, 
even if I had entertained anv doubt 
as to the correctness of tlie interpre¬ 
tation, which was adopted in the cases 
referred to by me, I would not Jiave 
felt inclined to deviate from that 
interpretation. My conclusion is that 
the flocumenlary evidence adduced by 
the iilaintilTs in this case was capable 
of two interjiretations according to 
one of which tlie plaintiffs’ claim 
cannot lie decreed. The evidence was, 
therefore, wholly insulTicient to estab¬ 
lish the claim against the defend¬ 
ants. 

The suit also fails on another ground. 
After reciting the right of pre-emp¬ 
tion, tlie same clause goes on to 
add “gift will be made in favour of 
an own brother and nephew or 
daughter’s son or for a charitable 
purpose and not otherwise’’. This is 
a part of the same clause which 
records a right of pre-emption. It 
is intended to lay down that gift 
to persons other tlian those mention¬ 
ed therein or for the purposes men¬ 
tioned therein are altogetlier invalid. 

It is obvious tliat such a rule can¬ 
not he the result of the growth of 
a custom. It lias been held in a 
luunijer of cases [ri<le Fuzal Husain 
V- Muhammad Sharijf (17), Saraj Bali 
Singh v. Mohammad Kasir (18) and 
Balwant Singh v. Hari Singh (10) as 
well as the recent Full Bench case 
of RandhirSingh v. (9)],that 

if the clause of pre-emption contains 

600 ^^ 2llnd. Cas. 461; 36 A. 471; 12 A. L. 

(18; 48 lud. Caa. 220; 16 A. L. J. 679, 
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matters ■which cannot possibly be a record 
of custom, then the ordinary presump¬ 
tion which arises that the entiy is one 
of custom, is negatived. Here we have 
a part of the clause which cannot pos¬ 
sibly 1)6 the result of the growth of a 
custom. It follows, therefore, that there 
is internal evidence to show that the 
entry in i)aragrai)h 14 cannot be a re¬ 
cord of custom. It is also Jiotewortliy 
that the word “custom” itself is not men¬ 
tioned in ])aragrai)Ii 14. 'Flie exact year 
Avhen this u'ajib-ul-arz was prepared is 
not given in the copy. I)ut it is noted 
therein that this is a record of the for¬ 
mer Settlement. The entry, therefore, 
if it was a record of contract, cannot 
now be in force as that Settlement has 
come to an end. 

In my opinion, therefore, on both these 
grounds the ai)i)eal should he allowed 
and the plaintiffs’ suit dismissed. 

The res])ondents have tiled certain 
cross-objections, blit they are Jiot, ]tressed. 
In the view which I have taken they 
also could not have been allowed. 

By the Court. - 4'he aj^peal is allow¬ 
ed and the claim of the plaintitYs-res- 
pondents dismissed with costs here and 
hitherto including in this ('onrt fees on 
the higher s(*ale. The cross objection is 
dismisscfl with costs including in this 
Court fet's on the highei* scale. 

K. s. 1). A ppcal allourd. 


BOMBAY HIGH COURT. 

Second Civil Appkai, No. 410 op 11 ) 22 . 

August 17, 11)2*4. 

7h'eser?t. - Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and -Mr. Justice 

Crump. 

SANOAWA kom OUUrBASAPPA 

— P L A i N 'I' 11'1’’ —P PI-: LI . . V N 
lIUCHAN(i(y\VDA bin 

HUCHAXGOWDA OOWDAR and 
ANOTHER—Defendants— 
Respondents. 

Registration Act (XVI of lOOS), s. 17 (l)\h), 
(c), {J) — AifJ'ccmcut to rcconveij property — 


Registration, whether necessary-Limitation -4ct 
{IX of I!m),Sch. I, Arts. 01, to recover 

jios'sessioji of property on allegation that certain 
transfer is inoperative -Limitation. 

A'l ;igre?nient l)y a purchaser of imnioveable 
]u‘operty to rec(»nvey t!ie projierty t<» the viuulor at 
anytime tli.U th^ iatlor requires, does not fall 
within tile purview of edauses i/U and (Oof snh- 
sei‘lion(l) id seeiioii 17 of the Kegisfralion Ael, 
and is, in any ease, (*overed Ijy elau&e (/o of suh- 
s‘'ctii>n (2i of the .seetion, and dUes not, therHoiv, 
re<|uire r(‘^ristralion. 

A .suit to iv.'i)ver p>sse.?sion of immoveahh? 
property on tlie alleijalion that a deed of transfer 
exeeutc(l in fa\'our of the defeinlant was inoiiera- 
tive and a m uv paper transaction is •governed by 
Ill and not by Art. 1)1 of Schedule I to the 
l^iniitation Ai-t. 

Peihvrp.-nnal Chrity y. .Munian-li Seriuii, .’hj I. 

A. !)S at p 101; 10 Pom. L IC 50.); l'> (\ W. N. 

5I>2: 5 A b, J, IMO; 7(\ L. d. II Bur. b K. 

lOS; ;}.) fVoob M 1-4. 277; 1 M b. T. 12; 1 
b. B. li. 2(50 (P. ('.\ ar.sagaiola Savantgan la v. 
Chawaganda Adganda l*atil. 17 liid. Cas. 5Sl; 12 

B. G.-W; 20 Bom. b. K. 802 I F. n.\ followed. 

Second appeal against a decision of 
the First (Mass Stibordinate Judge, A. P., 
at Hijapnr, reversing a decree, pas.-ied 
by the *loint Subordinate Judge at 
Dangalkot. 

'Mv. Xilkdtil Alnvi ram, fc)r tlie Appel¬ 
lant. 

Mr. //. B. Gamgste, for Respondent 
Xo. 1. 

JUDGMKNT, —MMiis ai)peal arises 
out of a suit tiled by the plaintilY to 
recover possessiiui of tlie lands mention- 
e«l in the plaint on the ground that the 
sale-deed executed liy lier husband on 
the 13th December 11)13 in favour of 
defendant Xo. 1 was merely a paper 
transaction atid was not intended to be 
operative. The plaint referred to misrepre¬ 
sentation and fraud on tlie part of 
defendant Xo. 1, lint no further particulars 
of the alleged fraud or misreprentation 
were given, and in substance thesuit was 
based on the ground tliat tlie transaction 
w isan inoperative and hollow transaction. 
MMie defendant Xo. 1 Wcis the step-uncle 
of Gurnbasappa, the husliand of the 
minor plaintilY, and the suit is filed by 
the plaintilY's next friend, her father, 
Sangappa Basai)pa. 

The defendant Xo. 1, who is the 
jirincipal defendant, contended that it 
was a genuine and real sale by Guru- 
])asappa to him, that it was passed for 
A'alnable consideration, and that he was 
rightfully in possession. Healso contended 
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that tlie claim was time-barrerl under 
Arts. 91 and 95 of tlie Indian Liniita- 
tion Act. The issues framed on those 
pleadings were these : — 

1. Whether tlie conveyance. Exliihit 1 ( 1 , 

was intended to transfer ownersliip over 
the lands nieiitioned tlierein to defendant 
Xo. 1 as alleged hy him ? 

2. liethei- he iiaid any and what 
consideration thej-idor ? 

* * * * + * 

4. M hether the suit is barred by Art. 
91 of tJie Limitation Act ? 

The learned Trial Judge was statished 
on tlie evidence that the conveyance Avas 
not intended to transfer oAvnership over 
the lands mentioned in Exhibit 16, and 
that in fact it was a holloAv transaction. 
He also held that the consideration of 
Ks. 600 Avas not proved. He accordinglv 
decreed the i)laintifT’s claim for posses¬ 
sion and mesne profits. 

The defendants appealed to tlie District 
Loiirt, ami the learned First Class 
Subordinate Jmlge, with appellate poAA-ers 
Avho heard the appeal, came to the con¬ 
clusion tliat Exhibit 18, Avhich is a yadi 
said to have been passed hy defendant 
Xo. 1 after the execution of the sale-deed, 
AA'as not admissible in evidence, as it Avas 
not registered. He also came to the 
conclusion that the eAudence as to the 
payment of consideration was not “quite 
unreliable" and that the burden of pil¬ 
ing the payment of consideration Avas 
Avrongly IhroAvn on the defendant He 
ultimately came to the conclusion that 
the sale-deed Avas not proved to be holloAv 
or to have been tiie result of anv 
misrepresentation or fraud. He also lield 
that under Art. 91 or 95 the claim of 
the plaintiff Avas barred. He accordin*vlv 

alloAved the appeal and dismissed the 
plaintiff's suit. 

The plaintiff has appealed to this Court 
decree of the Appellate Court. 
Ihe first point that has been urged in 
support of the appeal is that the' loAver 
Court AA^as Avrong in its view that Exhibit 
18 AA^as not admissible in eAudence for 

want of registration. That document is 
in these terms *— 

“To 

Gurubasappa father Basangowda resid¬ 
ing at Hireyarankeri Pavti (lit. receipt) 


to Avit. The receipt passed by 
PuchangoAvda father HnchangoAvda resid" 
ing at Hireyarankeri is as folloAA’S :—I 
sliall without any objection giA^e up 
your land at any time tliat you may ask 

me to giA*e up. Dated 25th December 
1913." 

ft is signed by (lefendant Xo. 1 and 
attested by two witnesses. We do not 
think that this document could be lield 
to be inadmissilile for AA'ant of registra¬ 
tion. ft is at the most an agreement to 
reconvey A\dien Gurubasappa Avould ask 
him to giA^e up the property. In the 
Trial ('ourt wlien the objection AA'as taken 
tlie point as to registration Avas disalloAved 
and the document AA’as admitted in 
evidence on the footing of its being an 
agreement after the usual penalty for 
AA'ant of stamp Avas paid. We are not at 
all sure that the document in terms 
comes under section 17 (b) or (c), Indian 
Kegistration Act. It does not purport to 
do any of the things mentioned in that 
section, clause {bj or (c). But e\'en if it 
did, it seems that it AA'ouId clearly be 

saved under clause (r), sub-section (2) of 
section 17 of the Indian Registration 
Act. 

As to the execution of this document, 
the Trial Court found that it A\'as dulA" 
proved. That Court disbelieA'ed the 
evidence of the Avitness Jaffar. one of the 
attesting Avitnesses, and belieA'ed the 
eAurlence of Basapjia, as to the execution ; 

and defendant Xo. 1 afimitted his signature 
on it. 

Xo objection seems to have been taken 
before the loAver Appellate Court as to 
the genuineness of this document and in 
any case as there is no finding on that 
point, it is open tons under section 103 
of the Civil Procedure Code to determine, 
if necessary, the question as to AA-hether 
this document AA-as executed bA" defend¬ 
ant Xo. 1. 

We haA’e heard Mr. Gumaste for the 
respondent Xo. 1 oa this point, and vre 
have heard nothing from him AA'hich 
AA’ould go to shoAv that the finding of the 
Trial Court on this point is open to any 
objection. The Trial Court Avas perfectly 
right in its conclusion that the document 
was executed by defendant Xo. 1, 
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As the document is admissible in evi¬ 
dence and as the decision of the lower 
Appellate Court is based upon the view 
that it ought to be excluded from evi¬ 
dence, it seems to us that the lindings of 
the lower Appellate Court cannot be ac¬ 
cepted. It is difficult to say that the 
lower Appellate Court could have come to 
the conclusion at which it arrived, if it 
had been of the opinion that this docu¬ 
ment, Exhibit 18, was admissible in 
evidence. That document affords very 
strong proof of the case made by the 
plaintiff that the sale-deed of December 
1913 Avas intended to be a mere paper 
transaction. Indeed the document does 
not even mention that Huchangowda will 
have no objection to give up the land at 
any time if he was called upon to give up 
the same on jjayment of any sum. But 
it is an unconditional undertaking on his 
part to give up the land when called 
upon to do so, Avhich is consistent only 
with the view that at the time no con¬ 
sideration really passed. 

The next point to be considered Avith 
reference to the main question of fact 
as to Avhether the transaction Avas a 
holloAv transaction or not, is Avhether 
there A\"as any consideration for it. On 
that point the' Trial Court came to the 
conclusion that no consideration was 
proved to have been paid. Issue No. 
2 on this point Avas not framed in a 
])roper AA'ay. Undoubtedly tlie burden 
in the first instance lay upon the plaintiff. 
But on the evidence adduced by both the 
parties, the case made by defendant No. i 
as to how the consideration Avas made uji 
had to be considered. According to the 
defendant's allegation the sum of Rs. 600 
AA^aspaid in three parts, each consisting of 
Rs. 200. The learned Judge dealt Avith 
each item of consideration in detail, and 
came to the conclusion Avith reference 
to each that the story AA'as not reliable, 
and that the allegation Avas not proved. 
In the document itself there is no such 
specificaticn of the consideration. 

The Appeal Court has dealt Avith the 
question of consideration in a halting 
manner. As to the item of Rs. 200 
said to have been paid to Sangappa 
Kelur, the learned Judge has referred 
to Esthibit C8, Avhich is the judgment 


of the mamlatdar in a vahivati suit 
Witli regard to the sum of Rs. 200 said 
to liave been paid to Gurubasap]>a 
Iiimself. the learned Judge lias relied 
upon the evidence of Jatter which was 
dislxdieved in terms by tlie Trial Court, 
and that too because in his opinion tlie 
other two items are proved. As regards 
the third item of Rs. 200 said to liave 
been paid to one Sanganbasappa Oardi, 
the lower Appellate Court simpiv refers 
to the fact that the account-books sIioav 
a payment of Rs. 177, but does not deal 
Avith the furtlier difficulty in the (‘ase 
that the payment eAudenced tliere ap¬ 
pears to have been made in the month 
of May, 1914, Avhereas according to 
defendant No. 1, the sum Avas paid cn the 
day after the sale-deed of December 
1913. The lower Appellate Court relies 
upon the evidence of Jaffer, Avliich Avas 
entirely disbelieved by the learned Trial 
Judge who saw him in the AA'itness box. 
In fact the learned Trial Judge referred 
to that part of the stozy as being clearly 
an after-thought on tlie part of defend¬ 
ant No. 1. 

On a close examination of the judg¬ 
ment of the lower Appellate Court on 
this point it seems to us that the find¬ 
ing as to consideration cannot lie accept¬ 
ed in second appeal. No doulzt the 
question Avould still remain as to Avhether 
under the circumstances it is necessary 
to call for a fresh finding on the question 
from the lower Apjiellate Court, or Ave 
should deal with the case here. Having 
regard to all the cii‘(nimstanees anrl parti¬ 
cularly to the fact that Huchangowda 
agreed to give up the lands at any time 
when he was called upon to do so, it seems 
to ns to l>e unnecessary to remand the 
case for any fresh linding. 

We have considered the case as stated 
in the judgement of the Trial Court and 
having regard to the reasons given by 
the loAA'er Appellate Court on the question 
of consideration, it seems to us to be 
unnecessary to remand any issue to the 
lower Appellate Court on this point. 
Exhibit 18 puts quite a different colour 
upon the Avhole case, and after hearing 
the arguments urged on behalf of respond¬ 
ent No. 1, we are satisfied that as defend¬ 
ant No, 1 executed the yadi, and as that 
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yadi is held tube admissible in evidence 
he has really no just or honest answer 
to the j)laintift"s j)resenL claim. 

As regards the question of limitation 
it piesents no ditficulty. If this transfer 
v.is inojierative. and a mere paj^er 
liansaction. it would not retpiire to be 
set aside. It would be enouLi'h to refer 
on this j^oint t<.> the observations in 
I i ther)Hr,n.,l v. Muni^ndi Scrnii 

'1'and t(. liio deeisi(,n of this Court in 
,\>(^!tj>nida Sonmlifuadit v. ('ha ini(/a udn 
Adgaada pa I i f fi>,. 'I’he Article that 

case oi this kind where 
tonnd to 1 h* inoperative 
tljen the claim would 
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would api»ly to a 
the d()cument is 
Art. Ill and 
be in time, 

\\(‘ ie\e]\sc the decree of the lowfu* 

Aiqiellate Court and restore that of the 
Liial ( oiuA with costs here and in tlie 
owei -\ppellate (\)urt on tlie res[iondents. 

1; I V oc , Appeal accepted. 

o lot; 10 Hum. L. K. oitO; V2 

n ' ^'A. .1. :,2s- It 

riWv L. 

1- Ind, C’ns. .>S1; 12 [i. 20 Horn. L. U. S02 


of the manner of delivery. To such a case sec¬ 
tion 01 of the Contract Act does not apply, [p. 538, 

col. l.j 

I he measure of reasonableness as to the method 
of delivery of ^^oods as between agent and princi¬ 
pal lias to be decided on what the jiarties them¬ 
selves in tlieir iisnal course of business and trade 
custom consider reasumal>le. It is not tlie same 
as that laid «lown in sectif>n 1)1, Contract Act, 

la-1 ween vendor and i)urchaser. [p. 538, cols. 1 

cV 2.1 

Jreltnitlv. Lir'inpstnn, (lS72i 5 H. L. 395 at p. 
•lOs; ii L. .1, Q. Ir :>(U; •>“ 'p jj) Cti-^-^fihor/lou v. 

Cihh. iss:;, 11 (.y 15. o. 7J)7; -yj p J Q jp 4^ 

I- 1. s.iti; 32 W . i;. I3S, considered. 

iiere a ('omission agi-nl for a buyer was 
nsually sending goods tt) Jjim uninsured witlunit 
objeciitm and certain goods so consigned M'ere 
lost in the way : 

Hell!, that the ])roi)ei'ty in tlie goods on pnr- 
cliase passed to the buyer, and non-insurance 
ceing the imjilied customary method, the agent by 
stmding goods uninsured was not guilty of any 
n(*gligencc and was not liable to bear the loss. 
Lp. 538. col. 2.1 

The Interests Act is not exliaustive of all cases 
in whicli interest is allowalilc. The award of 
interest is more or less a matter of discretion 
for the (Vmrt and not a matter of law. [i/u’e/.] 
Muhammad Abdul (iaffur fiowther v. llamida 
Heevi Ammal. 52 Ind. (’as. 505; 42 M. (hil 25 M. 
h T 212; 3(i M. L. J. 45(i; (IDlJ)) M. \V. ’AA4ei, 

ndied on. 


\ \ (r- 

-A MADRAS HIGH COURT. 

Si-( |>M) Civil, Appe.m. Xo. (i.o5 1<)01 

Febnuuv 1.5, 1924 
P>xscnt:~'S\i-. .lustir-e Wallace 

P. L. A. R. :m, S, VKXKATA('HALAJ 

CUhrriAK HV ACENT KADIRES V\ 
CUKTTfARn.iED.vNi. .^^■oTllEu- 

Pl..\l\TII r-'S .VNl) Ills Le(!.\ 1 . Re- 
PKESENT.M'IVES—Appei.l.vnts 

I'cvfaiH 

P O X X u S A M1 A 5’ Y A X O A R A X t) 

AXOTIIEU—DfFKXDAXTS—KesPoXFUC\T^ 
ComcAc/ Act (iA' i.f hSTJs, s.ap -Purchase 
aooflf! thnaujh rommi.f.s-tnn a^/•.’ut~Cm^sif7f^m,^nf 
haihrai/, uniu<(un'd - La.-;.-,- in trajKiif—Aqei) 

/ict {X.\ XII jSdV) cicth 

"f- 

Roods by a commission atrei 

a c, UraTt P> 7 noil>al and agrent, on 

a (jontract of agency and not cue of uurcha 

and sale, though it will attract to the conimissic 

rC th^n^ht ardiiuivUy open to a vend. 

ne7b’ in th^ transit. The pr 

peitj in the goods j>asses to the prineinal in 

mediately on pu,oliasc by tlie agent irrespLth 


Second appeal against the decree of 
nie Court of the Subordinate Judge, 
Kumbakonam. in A. S. Xo. <18 of 
191<), jueferred against the decree of 
the ('ourt of the District Munsif. FCum- 
bakonam, in (). S. Xo. (>13 of 1917. 

^lessrs. A.K riah naswa m i I ije r and AT V. 
Ramachandra /y/cr, forthe Appellants. 

Mr S. Duvaisami Iyer, for the Re¬ 
spondents. 

JUDGMENT. —Tlie original suit 
was to recover a sum of^ Rs. IJJiH, 
])nncipid and interest due on account 
of dealings by the defendants witli 
the plaintitT in silk goods. It is not 
denied that the plaintitY was a commis¬ 
sion agent in Bombay for the defend- 
ants at Kumbakonam, for the purchase 
of silk thread. In his ea 7 >acity as such, 
the plaintiff had pnichased two bundles 
of silk thread for tlie defendants and 
despatched them bj’ rail to the defend- 

of them lost on the way. The 
plaintifY in his present suit for the 
balance due in tlie matter of Ins agency 
account included the price of the lost 
bundle. The defendants repudiate liabi¬ 
lity for this and claim that it was lost 
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through, the plaintiff’s negligence in not 
insuring the bundle as required by 
Kaihvay Rules to ensure safe transit of 
all parcels of such a nature whose value 
is over Rs. 100. The defendants also 
call in aid section 91 of the Indian 
Contract Act. 

The District Munsif lield that 
section 91 did not apply to a case of a 
commission agent and that no negli¬ 
gence had been proved. Tlie lower Ai>pel- 
late Court held tliat section 91 aj)pliod 
and that the plaintiff had not followed 
its provisions and was guilty of negli¬ 
gence and the loss must fall on him. 

The chief point argued in appeal 
by the plaintiff was whetlier section 91 
applied to the case of a commission 
agent. Section 91 comes under Cdiapter 
VII, which is headed “Sale of (loods” 
and under the sub-heading “l)eliver\'’\ 
and no doubt it applies to the case 
of an ordinary vendor and vendee. 
The question tlien is whetlier a com¬ 
mission agent and his jirincipal stand 
on the same footing of vendor and vendee 
when goods have been ]uncliased in 
the orciinarv course of the agencv b\' 
the commission agent for the principal 
and des])atched to him. Defemlants 
rely on the dictum of Lord Blackburn 
in Ireland Y. Lilvingston {i) tliat “it is 
quite true that the agent wJio in thus 
executing an order, shi}>s goods to his 
principal, is in contemplation of law 

a vendor to him. The legal effect of 

the transaction lietween the commis.sion 
merchant and tlie consignee, who has 
given liim to the order, is a contract of 
sale jiassing the ])roi)erty from one to 
the other and consecpiently the com¬ 
mission merchant is the vendor and 
has the right of one as to .stoi)page 
in transitu". But the learned Jinlge 
goes on to i)oint out that the contract 
between principal and agent is in no 
way superseded by this quasi-ssLle but 
that “this superseded sale is not 
in any way inconsistent with the con¬ 
tract of agency existing between tlie 
parties”. 

This dictum has been explained in 
a later case by Brett, M. R., and Fry, 

vl)(1872) 5 H. L. 395 at p. t08; 11 L. J. Q. li. 
201; 27 L. T. 79. 


L. J., in Cassahogloii v. Gibb (2). Jt 

is clear from the notes of nrguinent 
in that case that the (]ueslion was 
clearly raised whether, if anv forei‘>-u 
agent lias purchased goods for his princi¬ 
pal and sJiipped them, the position uf 
the agent to his principal is not tliat 
of vendor and purchaser, d’he other 
side there pointed out that there was 
no contract such as would be between 
a vendor and a imrchaser, that the 
jilaintiff should have t lie goc^ds, whetlnn- 
or not they were jirocuralile and tJial 

it Jia<l never been decided that damages 

for any lireach of duty by an agent 
was to be. assessed on the same jnTnei- 
ple as they are in tlie case of a vendor 
and juirchaser. Tlie clear question Avliicli 
the Master of Rolls put to himself tiiere 
Avas, AA-as a lireach of duty by an agent as 

agent not a lireach of contract as vendor 

and, if tliere Avasa breach Avhat damages 
has the plaintiff suffered thereliy ? i\^id 
the idea tliat the jilaintiiY was'entitled 
to get damages as though his agent 
Avas a vendor liound to snjipjy hini 
Avith the goods orderetl by lii'm was 
negatived. It A\-as pointed oid that l.ord 
I^lackbui-n "has not said tJiat as Jong as 
the contract lietAvecn princi)>al ami 
agent is ex(*cntory, the piincijjal can 
sue the agent and inaki* Jiim pay as 
though the vontraef Avas that of vendoi- 
and purchaser,” and the learned Judge 
goes on to say: "It is obvious to juv 
mind that the ccaitract of princij)al and 
agent is ncAvr turned into a contract 
of vendor and juirchaser, foi- the juu jxjye 

^ damages for tin; breacii 
of duly oftlie agent.” Xo doubt it (*an 
be arguofl that in that case, since th(> 
agents did not ship tin* goods oixlered 
but inferior ones, they can never have 
been in the jiosition. as regai’ds Iheii- 
consignee, of a vendor; Avhile in tliis case 
tlie jdaintiff* did send the actual goods 
ordered. 

1 can find nothing in these jud^*- 
ments- teiuling to sIioav that the IcyTd 
effect of the transaction of a juirchase'^of 
sejiecified goods by a commission agent 
lias tiie effect of turning his c-ontracT as 
lietween princijiaJ and agent AvhoIJv into 

.21 (188.3) 11 g. H. 1 ). 797; 52 L. J. (J. jj 
L, T. 8.50; .32 \V. K. 1.38. ’ 
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one as between vendor nud j^urcliaser. 
They imply only that the agency contract 
is in some respec't.s analogovis to that of a 
contract of purchase and sale ; and not 
identical with it, analogous in tiie sense 
that it will attrac^t to the commission 
agent (*ertain reliefs ordinarily open to a 
vendor, forexami>le the right of a stop- 
])age in tninsitn. On the other hand 
])roi)erty in goods specified would pass 
to the i)rincipal imme<liately on jnirchase 
by the agent. The passing of the pro¬ 
perty in the gi'iods would not depend 
on the manner of the delivery. 

Let us take a case where the j^rincipal 
lias definitely instructed liis agent to 
purchase and forwanl specified goods by 
railway without the insurance insisted on 
by the railway as the price of its respon- 
sil>ility for the carriage, I do not 
imagine it would be reasonably contended 
that section 01 wouhl nevertlieless apply, 
on the principle that the agency contract 
was, on consignment by the agent, Avhol- 
ly converterl into a contract as between 
vendor and purcliaser. Clearly* the 
agency contract and its term^^ are 
throughout the <lominating feature of tlie 
transaction and damages for loss are to 
be calculated on the footing of that, and 
not as between venclor and purchaser. I 
am, therefore, clear that section 01,Indian 
Contract Act, does not in terms apply to 
the case. Hence if plaintiff is lia))le for 
the loss it must V)e on j'roof of negligence 
or proof of breach of duty as agent. 

It is then argued that even if seetion 
01 does not apply in terms, the principle 
of it applies, tliat is, that tlie plaintiff as 
agent was bomid to tak(‘ leasonalde care 
in the despatch of the goods, and that 
reasonable care is what 1ms been statedly 
set out in section 01, that the plaintiff 
having neglected to despatch tlie 
goods in such manner that his principal 
could hold the carrier responsible for safe 
delivery, is guilty of the negligence in¬ 
volved. Xow I am clear that it cannot 
be laid down in all cases that the measure 
of reasonableness as between agent and 
principal is what is laid in section !)1 
as the proper method of delivery as be¬ 
tween vendor and purchaser. It has to 
be decided on what the parties, them¬ 
selves in their usual course of conduct 


and trade custom considered reasonable. 
Jt is in evidence here that not only before 
the loss but even after it, the defendants 
have sent similar orders for silk thread 
valued at (wer Rs. 100 and liave received 
them, sent uninsured, in the same manner 
from the plaintiff. The non-insurance was 
clearly acquiesced in by the principal 
jtrior to this loss and after it, and the 
plaintiff even after this loss has not re¬ 
ceived any instructions that suclx goods 
should be sent insured. I conclude the 
non-insurance was the implied custom¬ 
ary methoci. 1 see no reason, therefore, 
to liold that the plaintiff is guilty of negli¬ 
gence in sending them in the manner, 
implicitly, if not exi>licitly, approved of 
by his princi])al, who was evidently pre¬ 
pared to take the risk of loss. He has 
implicitly told the plaintiff tliat he does 
not want the goods to be sent insured 
and he cannot, while refusing thus to 
incur the cost of insurance, put the whole 
risk of the loss on tJie plaintiff and charge 
him with negligence in following his own 
implicit instructions. 

I must, therefore, hold that the 
plaintiff is entitled to the value of the lost 
silk bundle and that the lower Appellate 

Court s decision on this i.ssiie was Avrong. 

I. tlierelore, reverse the decree of the lower 
Appellate Court and restore that of the 
District Munsif on this point. Plaintiff 
Avill get his costs tlnoughout. 

There is a memo, of cro.ss olqec- 
tions filed by the defendants that the 
plaintiff is not entitled to the interest 
(lecreed by the lower Courts, the conten¬ 
tion being that he is not entitled to any 
interest at all. It i.s nrgerl that no 
custom to charge interest on the agency 
account is alleged or proved, and that no 
demand for interest Avas made. The 
charging of interest is not exculded by 

IS exhaustive 
of all cases in AA-hich interest is alloAA’- 
able See Muhammad Abdul Gajfur 
Rou'ther y. llamida Beevi Aiytmal (3), 
Avhere the matter is discussed at length. 

It folloAA's that the uAA’ard of interest is 
more or less a matter of discretion for 
Hie Court and not a matter of laAVx 
Both the loAA’er Courts have on the evi- 

(3) 52 Ind. Cas. 505; 42 M. 681; 25 M. L. T. 242; 

3C M. L. J. 456; (1910) M. \V. X 484. 
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dence come to the conclusion that there 
was a custom or rule of trade l\v which 
the plaintiif should "et interest ; and 1 
am not prepared to find that that conclu¬ 
sion is unreasonable. 

I, therefore, dismiss the memorandum 
of cross-objections with costs. 

V. X. V. Appeal alloii'e<f\ 

(’r(; hjecti^ais clistni s.sc 1 1 . 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Origixal Civil Suit No. 1138 ok 19^0. 

September 2(>, 1921. 

Present: —Mr. Raymond, A. J. C. 

JAINARAIN BABULAL— Plaintiffs 

'VC 1*SIIS 

NATHOOMAL MANOHARLAL— 

Defendants. 

Civil Procedure Code (*lcf V of JOOS), la 
Stay of .s^uit "Matter in i.-^su€," meaniny of 
Appeal, whether continuatioji of suit. 

For the puri)o.®c of .section 10 of the (.’ivil i‘ro- 
cednre Code, an ai>r-enl is u continuation of a suit, 
[p. 510, col. 1.] 

In order to attract the operation of .«cction 
Civil Procedure Code, it is necessary that 
matter in di.spute should be directly and 
stantially in issue in the two s\uts. '1 hi* 
pression “matter in issue" in the section 
reference to the entire* subject-matter in 
troversy l)etween the parties anrl is u(jt 
lent to “anv of the (piestions in issue." (]». 510, 

2 .] 

Kirpayavi v. Detaram Mnnshiraw, Civil Uc- 
vision Application Xo. 02 of 1020, liepin 
Hehary Mozvmdar v. Jogendru Chandra Ghosh, 
.10 Ind. Cas. (Ml; 21 C. P. d. :A\, Sita! Simjh 
y. Sitla liakhsh Singh, .50 Ind. Cas. 212; (» (). 
L. ,1. {)ij, Kesho Prnaail Singh v. Shiva Saian Lai, 
.51 Ind. Cas. 30; (1010) Pat. 2SI: I 1\ 1.. .1.557, 
followed. 

Wahid Aliv.Xuifrat AH, 58 Ind. Cas. 020; 2:1 
O. C. 2U; 7 O. L. d. 520; 2 C. P. L. R. (O.) KUi, 
not followed. 

Application by the defendants under 
section 10, CivirProcedure Code. 

Mr. Rupchand Bilarctin, for the Plaint¬ 
iffs. 

Mr. Dipchand Chandumal, for the De¬ 
fendants. 

JUDGMENT. —This is an applica¬ 
tion under section 10, Civil Procedure 
Code, for the sta 3 ' of Suit No. 1138 of 1920 
pending in this Court on the ground of 



a prior suit filed in the Court of the 
First ('lass Sub Judge, Delhi, wlucli is 
between tlie same parties and in wliich 
the matter in issue is direetl\- and 
stantially in issue in tlie suit filed in 
this Court. 

The facts of the case are similar to tiiose 
set out by me in m,v order in Jai Xarain 
Bahu L-il V. Naraindas Janitnal ( 1) (».\ce}d 
that in the present (‘ase Jai Narain 
Babulal instead of referring the disputes 
between liim and Nathoonial I\Ianoharlal 
to arbitration, has filed a suit against 
the latter for the recovery of damages for 
failing to take delivery of certain white 
Stulls wliicli tliej' liad contracted to 
l.)urchase. The suit in tliis C’ourl was 
tiled on the 2()th October 1920 Now ou 
tlie 1-lth ^la.y 1920 the firm of Nathoonial 
Manohar Lai lilecl a suit in the Court of 
the Hub-Judge, Delhi, askingfor a decla¬ 
ration that there was no contract 
lietween the parties, that in any case tlie 
contract Avas void and unenforceal.)le 
and that an injunction be issued against 
the defendants re.'=;traiiiing tliem from 
referring the disputes to arhitiation. 
(It ma\’ liere be mentioned tljiil the 
written contract beteecn the i>art ies con- 
laiu tlie usual refercnc-e clause to arl>i- 
tiation and tliat Jainarain Baluihd hjid 
expressed their intention of icferring 
tile disputes to arbitration). Idiis suit 
was disinissecl on a i)reliniinaiy lAiint ou 
the 23rd Oclolier 1920 and an apjtcal 
was tilcfl on tlie iOth January 1921 which 
has been admitted to regular hearing iu 
tlie High ('ourt, Lahore, and is at luesent 
])eii<!ing. A Avritteii .'■itatemeut has 
1)0011 filcfl to the suit in this (’ourt 
though no issues have y(*t been framed. 
'I'wo main ];oints whieli are identical in 
l)oth the suits aj-e(D fhat there was no 
eoutract between the parties and (2j 
that in aa.y event the contract is void 
by I'casoii of fraud and niis-rcpresenta- 
tion. The other issues in tlie two suits 
would be divergent. In the suit in this 
Court apart from the is.siie as to jurisdic¬ 
tion, the Court would liave to tiy tlie 
(piestion as to the (ptantuiii of damages 
and wliether the real sale was justilied 
and none of tliese points arise for de- 

(Dlifiliul. Cas. 796; 16 S. L. R. 7!); (1922) A. 1, 
R. (S.j 0, 




INDIAN" CASES. 


.TAIN'ARATX BAnrr.AT. V. 


XATHOOMAL MANOHARI.AL. 


ri924 


cision in the Delhi suit. Furtlier ^Fr. 
Kii] ('hand has contended that in the 
[h-lhi suit the main relief suii.irht was 
htraii injunction to restrain dainai'ain 
JFd'ulal from ]>roceediim‘ to arhilration 
and tuat it is necessary Iiefore a suit is 
dire('te«- to he stayed under section 10, 
Civil Procciiure Code, that not only 
some hut all tlu' matters in issue are 
identical in the two suits. Two jirelimi- 
nary observations may he made (1) that 
though the I)elhi suit lias been <Us]mscfl 
(d yet an appeal has laaui lihal aiA'ainst 
the jiid.mnent of tlie lower (’ouit and 
lias been admitted, and an ajiiical is 
recdvoned as a continuation of the suit 
ami (2) section 10 has now la^en made 
applicable thoueiitho relief claimed in 
the subsefjuent suit is not the sariie as 
that in the first suit. Now the object of 
section 10 is to prevent Courts of e<m- 
f'urrent jurisdictimi from .simiiltaueouslv 
trying twi) iiar.alhl suits in res])eel of 
the same matter in issue. /vs said in 
the case of Ualkialutn v. Kii-hanLal (2) 
'’the jiolicu'of the law is to confine the 
plaintiti to one litigation, thus olivialing 
the possibility of c<mtradictory verdicts 
or more Courts.” Section 10 lays 
down that “no Court shall ))roceed with 
the trial of any suit in which the 
matter in issm' is also dinadly and 
substantially in issue in a previously 
instituted suit between the same parties’/ 
rdusL tlie words “the matter in issue” 
be taken as comprising all the jioints 
in issue Vietwceii I he ]’'artirs? A'nrious 
judgments reported in the Volumes of 
Indian (''ases have been cited liy the res¬ 
pective Pleaders. 

Mr. Dipchand argued that the words 
“the matter iii issue” as used in section 
10 means amj of the matters in issue, 
and it is not necessary to justify the 
application of the sectioji tiiat all the 
matters in issue should be identical. It is 
remarkable that no decided case pertinent 
to the ]joint is to be found in the Indian 
Ijaw Reports, but there is a judgment of 
an eminent Judge, Sir Austosh Mukerjee 
reported in 36 Indian Cases 611 {Bepin. 
Behary Mozumdar v, Jogendra Chandra 


Gho.^h wliere it was lield that the 
exjiression “the matter in issue” has 
reference to the entire subject in con¬ 
troversy l}etween the parties and that 
if it was the intention of the framers 
of the section to hold the exj)ression as 
e<pti\alent to any of tlie (questions in 
is.'iue, as ^Ir. Dij^tcliand now contends, 
api)ruj)riate words might liave l^een 
used to bring out sucli sense. This 
\ie\\ of tlie words “matter in issue” 
has been adopted in Sital Singh v. Sitla 
Itnkhsh Singh (1) and in Kesha Prasad 
Snighx. ShiraSaran Lai (5) where it 
^^as lield that “in order to attract the 
operation of section 10 it \vas necessary 
t iiat every matter in dispute should be 
diiectly and substantially in issue in 
the tw(> suits. Eastly tliere is a judg¬ 
ment of the Bench of this (k^iirt which 
is hiiiding on me; (’ivil Itevision Ai>- 
peal Xo. ()2 oi 1!)20 \ Ki )g>(t ra ni v. Deta- 

nnn Mnnshiram]\yhare it was lield tiiat 

section 10 did not aj^ply “as the whole 

matters in issue in the Karachi suit 

were not directly an<l substantiallv in 

issue in file Sialkote suit.” Tiie only 

case on which Mr. F^ipcliand has relied 

as .justifying Ins inter])retation of the 

wonls'dhe matter in issue” is Wahid Ali 

\. A//.savft .\h (0i where it was held that 

theie sh(.uild be in both suits or in the 

suit and appeal some matter which is 

diiectly and substantially in issue in 

boni cases. d’his i.s the judgment (J 

a ^Miigle Judge and at anv rate I am 

hound by tlie judgment o'f our High 
Court. 


J he result is tiiat I must reject the ap¬ 
plication for stay with costs. 

This order governs Xo. 1277 of 1920. 


(A) .!(► In. . (’as. (ill; 2I (\ P. J. 5 M, 
(h .)0 Ind. Cns. 'Jl'J, G O. L J })(> 

(JU ol Ind. (’as. 3(); (llJI*)i pat. 281- 


11 



.0) .ys Ind. Cas. 2;i O. C. 211; 7 O. L. J. niJ; 
2 L. P. L. U. (O.) IGG. 


(2) 11 A. 148; A. W. N. 
301); C lad. Dec. Cn. s.) 523 


(ISSO) 42; 


13 Ind. Jur. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 3G3 op 1923 

July 30, 1924. 

F}-esc?it:~Mr. Baker, J. C. 

Baboo MAHARAJ BAHADUR— 
Plaintiff—Appellant 

VC?'Sl{S 

Baboo NAAVALKISllOKE— 
Defendant—Respon dent. 

Procedure Code (Act T of s. fj(J - 

i/xecutiou sale — Decree-holder iustructiiuj third 
person to bid for him after obtainiufj permission 
— Pui'chase by third person in his oivn name — 
Suit for possession by decree-holder, whether 
bari'ed. 

If a person purchases property in his own 
name disregarding the instructions of the decree- 
holder to bid at tlie .sale for hini after obtaining 
permission of the Court, the purcliase is benami 
for the decree-holder whose suit for possession 
of the property from the certilied purchaser is 
barred under section GG of the Civil 1‘rocedure 
Code. 

Case-law reviewed. 

Appeal against a decree of the Dis¬ 
trict Judge, Saugor, dated the JrdJulv 

1923, in Civil Appeal No. 32 of 1923. 

♦ 

Dr. II, S. Gour, for the Appellant. 
Sir B. K. Bose and Mr. V. Bose^ for the 
Respondent. 

JUDGMENT.— The facts of this 
appeal are extremely simple and only 
one question of law arises. 

The plaintilT and tlie defendant are 
related, th^ir wives being sisters. 

The plaintilY lives at Lucknow and tlie 
defendant at Saugor. The plaint itY’s 
father obtained a decree against a debtor 
at Saugor. In execution of that decree 
the judgment-debtor’s house was attached 
and sold. The plaintiff wrote to the de¬ 
fendant at Saugor to obtain the permis¬ 
sion of the Court to allow the decree- 
holder to bid and to purchase the house 
at the auction in the decree-holdei’s 
Jiame. The defendant did not oljtaiii 
the permission and purchased the house 
in his own name. four years lie 

admitted the plaintilY's title and then 
set up ail adverse title iii himself. The 
plaintiff sued for possession, but his suit 
■was dismissed on the ground that it was 
barred by section 66, Civil Procedure 
Code, and on appeal the decree was 


confirmed by the District Judge, Saugor. 
IMaintiiT makes this second appeal." 

The learned Counsel for aji])elhuit has 
(tuoted a very large iiunihcr of lulings 
of all the High Courts aud the Privy 
Council to show that the i)resent suit 
is not one falling under section (>6, 
which is meant solely to check benami 
I raiisactions and does not apply where 
the imrcJiase is made, not benami for 
plaiiitifi, but for the benefit of i>hiinlilY. 

in order to appreciate this dislinctiou 
it will be necessary to deal with these 
ruliiig.4 ill detail. 

Section GO, Civil Procedure Code, is 
to the following efi'ect. 

“(L Xo suit shall be maintained 
against any person claiming title under 
a purchase certified by the Court in such 
manner as may be iirescribed on the 
ground tiiat the ]Durchase was made on 
behalf of the plaintilT or on behalf of 
some one through whom tlie x^laintilT 
claims.” 

The second part of the section does not 
apply. This is not a suit to obtain a 
declaration that the name of the pur¬ 
chaser was inserted in the certificate 
fraudulently or without the consent of 
the real iiurchaser. it is found by the 
Courts heltiw liiat there was no fraud 
at the date of the purchase and for some 
years after, and the jilaintifY was fully 
avv'are of what had taken place and raised 
no objection till the defendant denied 
his title, aud, therefore, tlic ]>laintiiT’s con¬ 
sent must be presumed. 

Admittedly the plaintilT asked the de¬ 
fendant to buy the property in llic pluiiit- 
ilT’s name, it is true, but on the jdaintilY’s 
allegations it is clear that tiie purcliase 
was made on his behalf. 

Priina facie, therefore, section G6 ap¬ 
plies. The learned Counsel for tlie 
appellant relies on the following cases : — 

Hodh Sinyk IJoodliooria v. Guneshclmnd- 
cr D), Patrachariav y. liamasivami 
Chettiar {'I), Ayhore A'ui// (liuckcrbutty v. 
Ram Chura C/inckcrbuttij (3;, Lokhcc 


(1) 10 W. R. 356 at p! 35S; 12 B. L. R. 317: 3 Sar. 
P. C. J. 253 (P. C.). 

(2) 4‘J Ind. Gas. 731; 0 L. W. 27C: 

C; 23 G. 605 ut p. 613; 12 lad. Dec. (.v. s.) 535. 
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Nay-ai)} Roy v. Kalhipuddo Bandopadhya 
{-i)j7anrja Sohai v. Kc-sri (5}.Sin‘aj Xnntitt 

V. RoUm Lt'il (Gy, Rfutiatho i \’a(Iivein 
Madalinr v. Peria M(t)t)lek<i .17 

(7), .\mvutani VoiLntnppn v. Vnrilaht 
Jalayyfi (S), S(uikt{nni Xnijiiv v. 
XavayniKt/i Xainhndri K nwhaHiujo 

Pllloi V. Aviajnitva Padiarlii (10). 

TIic respondent relies on (ianyti BtiLsh 
V. llndro Sn}(ih (11), Ruinn Ivurnp v. 
Srideri (ll>) and Uanumon Per.'sad TIutkiir 
V. Jddnntindaii Phaknv (13). It may 
nl onee say tliat after reading all those 
eases the only one that gives rise to any 

» is Potmelia VHiv v. R(f in i 

Ckettior (2) and I will deal with that 
last. 

1 he lirst ca.se rpUfted, Bodh Situjh Don- 
dlinorid y. <in neshch a UtlerSen I 1 ), lays down 
^J*Ht tlie provisi(»ns of section 2(;0 of Act 
A III ol 1850 fwliich corres]>oiKl to section 
()() of the present Code') were do.signed 
to (dieek the i)ractice of making bennini 
]>urcliase at execution sales and cannot 
he taken to affect thej'ightsof inenihej's 
of a joint Hindu family, who, l>y the 
oi>eration of law, are (‘utitled to ti-eat 
as part of their common t.^roperty an 
ac(piisitiou, liow.soever nia<le, i.)y a mcml)er 
in Ids solo name, if made by the use of 
the family funds. 

This has no application to the facts of 
the present case. 


( i» '2:\ \y. R. 

(.')) .‘to lud. Cas. 1^0.*); 37 A. .545; 13 A L J ')«)')• 
2‘) M. L. 3. 32‘); IS M. L. T. 203; 1!) C W X ij';'-,- 

22 (M>. 3. 508; (101.5) M. W. X. 713- 2 j/W S‘i7- 

17 Horn. U K. ;)!)S; 12 I. A. 177 (P. C.). 

((>) 10 Ind. <y»s, 068; 10 A 153 at p 170- 'H 

W. N. lOjJo; 20 O. C. 211; 2 J>. L. W. iVo; ;i3 M. l! 
3. 160; 15 A. L. 3. GSl; li) Bom. Ij. R. 737- ^2 M. L 
T. 121; 2G C. L. 3. 207; 0 L. W. 503; (pinMI 
N. 177; I O. L. 3. 7(i2; 41 I. A. 201 < P. l\). ‘ 

(7) 50 Ind. Cas. 335; 43 M. 043; 21 C \V \ 030- 

18 A. L. 3. 584; 28 M. L. T. 13; .33 M. 1^ j ‘ij- 'j-i 

J... W. 1; (1320) M. W. N. ;163; 2 U. P L K (P‘ C 1 
30; 47 1. A. 108 (P. C.). • u . ^.1 

(8) 51 Ind. Cas. Ill; 42 M. 615; 1) L. W 538 *>6 
AI L T. 40; (1313; M. W. X. 355; .37 M. i.,.' J. 38 
(F. B.). 

(9) 17 M. 262; 4 M. L. J. 64; 0 Ind. Dec iv s) 
195. 

(10) 18 M. 436; 5 M. L. J. 200; G Ind. Dec (s s ) 

053. * 

/ (1900) 152; 9 Ind. Dec. 

(N*. s.) 132/, 

go‘9^2) 10 M. 290; 2 M. L. J. 173; 5 Ind. Dec. (n. s.) 
(13) 29 Ind. Caa, 787; 13 C. 20; 20 C. IV >' 


. I f/bove Nath Chuckerbutty v. Rain Chub’ll 
ChneLxi'buttif (3)has no application. The 
facts were that at a sale in execution of 
a decree against the plaintiffs, the Pleader 
who luid acted for tlie plaintiff’s pur- 
(diased tlieir property witfi lus own 
money, but in the name of liis clerk and, 
for a veiA' inadequate sum. 

The remedy that was askeef for was 
not against tiie certified purchaser, which 
at once distinguislies it from the present 
case and the suit was not upon the 
ground tljat the purcliase Avas made by 
the Pleader “on l^elialf” of the plaintiffs. 

Lokbec Xavain Roy v. Kallypuddo 
Bandopadhya (4) was a suit by the certi- 
fieri puj’chasei against the real owner who 
was in possession. 

Section (i(), C’ivil Procedure Code, deals 
only A\ith a suit against tlie crertified 
pujcliaser, ^ like the present. Ganga 
Bnboi w Kesri (5) lays down tluit sec¬ 
tion 317 of the Civil Procedure Code, 
lf^S2, is designed to create some cheede 
on the practice of making so-callcd 
bennmi i)urcliases at execution sales for 
the i)enefit of judgment-debtors and in 
no way affects the title of persons other- 
Avise beneficially interested in the 
luirchase. That A\as a case of joint 
dccrec-liolders, one of Avhom purchased 
the property at the sale. This defferen- 
tiates it from the present case. 

Sin-nj Xavain v Ratan Lai (6) does not 
deal Avith the point at all, except for a 
feAv lines, Iiolding that section 317 of 
Code of 1882 applies to certain property 
inirchased at auction. No details are 
given, and tlie rest of the judgment 
deals Avith the Hindu LaAv of the joint 
familv. 

Raniathai Vadivelu Mudaliar V. 
Peida Manika Mudaliar (7) approv¬ 
ing Anirntam Venkatappa v. Vavilalci 
Jalayija (8) is a case in Avhich fresh 
agreements Avere made to convey sub¬ 
sequent to the purchase, and I may 
remark that on page 649* their Lordships 
seemed disposed to hold that if the agree¬ 
ment entered into before the auction 
stood alone, the suit A\*ould be barred by 
section 66, Civil Procedure Code. They 
say: “The object of section 66 A\'as to 
jnit an end to purchases b\’ one person 
*Page ^ ' 
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in the name of another, and the distinc¬ 
tion between a purchase on behalf of 
another, and a purchase coupled with an 
iindertaking to convey to another at 
the price of purchase, is somewhat 
narrow." I draAv special attention 
to these words because in some of the 
cases referred to above the object of tlie 
section has been stated to be tlie pre¬ 
vention of bermini purchases on behalf 
of the judgment-debtors, and it might 
be urged that bencDtii purchases on 
behalf of the decree-holder slionld ])e 
looked on less unfavourably. But their 
Lordhsips of the Privy Council have 
in this very recent case in unequivocal 
language laid down that the section is 
meant to i)ut an end to purchases by 
one person in the name of another, who¬ 
ever he may be. This case was ex¬ 
pressly decided on the reasons laid 
down in Ainrutam Venkatappa v. Pu- 
villala Jalayija (8) that an agreement 
subseqxient to a purchase is not affected 
by the section and this dift'ereiitiates it 
from the present case. 

Sankunni Nayarv. Naixiyanan Nam- 
hudi'i (9) is a case of a purchase by the 
manager of an infant and is leased on 
the fact that he bought the land as 
such. 

Kumhalinga Pillal y . Aviaputra Padi- 
achi (10) is also a case of an agreement 
by the certified purchase to execute a 
conveyance to the xdaintitf. 

It will thus ajjpear that all the deci¬ 
sions quoted l)y the learned Counsel for 
the appellant are distinguishable from 
the present case, and I now proceed to 
consider the case of Patrachartar v. 
PtaTnaswavii Chettiar (2) which at first 
sight seems to support his contentions. 

I may briefly refer to a local case quoted 
by the appellant's Counsel, Ahdulld IChan 
V, Jalam Singh (14), which lay down that 
section 66, Civil Procedure Code, does 
not make bcncLmi transactions illegal. 
That is not the point in the present 
case. The case on which the appellant 
chiefly relies is PatrachaHar v, Rama- 
swami Chettiar (2). It lays down that 
section 66 of the Civil Procedure Code, 
1908, is not bar to a suit brought by the 

(U) 68 lad. Caa 559; (1923) A. I. K. (N.) H, 


principal against the agent foi- tJie 
recovery of properties purcliased i)y iJie 
agent in Jiis own name l)ut with" the 
principal's money and for tJie priiicipars 
benefit ina Court auction, I hough without 

the knowledge of the ju-incipai. 

If tlie ])laiiilitY does not seek relief <tn 
the ground that the certified ])urcJiaser 
is a luimelender, but relies on a certain 
slate, of facts as establishing certain 
other kinds of legal relations between 
himself and the eertilied purehasei. and 
entitling him to the propertv purchas¬ 
ed, he can rely on such facts and cir¬ 
cumstances notwithstanding section 6(1 
of the Chvil Procedure Code. 

It is contended on behalf of the 
api>ellant that the facts of this case are 
exactly similar to tho.se of the present 
case. 


'I’he facts in that ease were that the 
ilefendant Avas the paid agent of the 
plaintiff, that the ])laintiff obtained a 
decree against the judgment-debtor to 
whom the plaint house belonged and 
that in execution of that <letu-ee the 
plaint house was sold and purchased 
by the first defendant with his master’s 
money in Jiis hands and for the benefit 
of his master, the i)laintiff. though 
without the knowledge of his masfer. 

It Avill appear, therefore, that’ the 
plaintiff did not instruct the defendant 
to buy the house for him and that it 
was purchased without his knowled*>-e. 
Sadasiva Aiyar, J.. appeared to Jiave felt 
some doubt on the j)oint, for he ailmif- 
ted tliat if section 66 had to be con¬ 
strued in an absolutely literal manner 
there Avould l)e very great force in the 
contention of the appellant that it barred 
the .suit, because on sucli construction 
the plaintiff could not succeed in thissuit 
exceptoii the ground that the purchase Iw 
the first defendant was made by him on be¬ 
half of the jjlaiiitiff as the plaintiff’s agent. 
The Judges, however, considered tlia^t the 
point was covered by the authority of 
the Privy Council in Bodh Singh Doodhoo- 
via V. Guneshchaytder Sen (1) and Ganga 

Sahai v. Kesri (5) and that the same 
view had been taken by the Madras 
H^sh Court in Scinkti7i7ii. ^Jayct}* v 
Narayanan Nambudrl (9) and Kuniba'^ 
linga PHlaiy, Ariaputra Padiachi (10) thQ 
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fads of which last case they considered 
to be in principle on all foiirs with the 
present case. 

I have already discussed all these 
cases in the preceding ijortiou of this 
judgment. 1 have already pointed out 
that Bodli S'uiijh iJoudhoi/i-id v. G(n;e-s7?- 
vhuader Sen (1) is a case of the rights 
of members of a joint family to 
share in an acrpiisition made iyv oiie 
ineinl)er, that (dniuja Sakai v. Kesri 
(o) is a case of joint decrce-liolders, 
that Sankuuni Xaijar v. Naraijuno n 
Xainbudri (Djwasacase of the manager 
of an infant’s estate, and that Kiimbalinga. 
nilai w Ariajfiitra Padiachl (10) was a 
case of an agreement by the certified i)ur- 
chaser to execute a conveyance to the 
Ijlaintiff. In each of these cases, tlierefore, 
there was some legal relation l)etweeu the 
}jlaintiff and the certitied i)urchaser other- 
that of a name-lender, and though I find it 
dillicult to see the similarity between the 
facts in Patrachariar v, Ramaswaml 
('hettia r{2) and those of Kii nibaliiuja Pilla i 

^Vriaputra PadiacJii {10). 1 (;an api)j-e- 

edato that the fact of the tlefendant being 
plaintiff’s agent and of the idaintiif having 
no knowledge of his purchase at the Court 
sale may furnish reasons for taking tlie 
case out of the oi^eratiou of section OG, 
Civil Procedure Code. 

In the present case, however, the defend-* 
ant was not the plaintitfs agent execept 
in respect of this i)articular transaction, 
jior was the purchase without his 
knowledge. (.)n tlie contrary, it was at 
the plaintiff’s reipiest that defendant bid 
at the auctitm, though he did not carry 
out the plaiiitilY’s instructions as regards 
the obtaining of permission for the decree- 
holder to bid, and purchased the pro¬ 
perty in his own name. 

Paragaph 10 of the plaint states that 
the i>laiutilT’s father and plaintiff acquir¬ 
ed the ownership of the house by virtue 
of the purchase made by the defendant 
while executing the decree as their 
agent. The xhaint further shows that 
the defendant was instructed to purchase 
the house in the name of his father. 

It appears to me that every person 
who at the request of another purchases 
in his own name for the other s benefit 
becomes his agent for that particular 


transaction. If tliat takes the case out 

of the section, the section would be a 
nullity. 

I lie plaintiff was tlie decree-holder and, 
therefore, could not purchase without 
]>erniission. A deci'ee-holder who has 
not got permission is, in my opinion, in 
precisely the same position as a decree- 
holder to wliom permission has been 
I’efiised, as in the case (]uoted by the 
lower Appellate Court, Ganga. Baksh v. 
Radar Singh (II). 

J he respondent further relies on 
JIanamaa Persad Thakur v. Jadit 
Randan Tahkur (13). 

In the j>ersent case it lias been found 
that the defendant made the purchase 

Ijehalf of the decree-holder. It appears 
that the plaintiff gave the defendants 
instriu tioiis to l>id at the sale, after 
uiitaiiiing i^ermission for the plaintiff to 
ijul, it is true. None tlie less, had the 
defendant not liad these instructions, he 
would possibly not Jiave bid. It is clear 
that lie purcliased on behalf of the decrec- 
Jioider under his instructions which is 
exactly what section G6 is intended to 
prevent. All tlie cases quoted to the 
contrary, witli tlie exception of 
Patrachariar X. Ramasicrmi Chettiar (2) 
are clearly distinguishable, and that case 
may also be distinguished on tJie ground 
that the juirchase was made without 
the knowledge of the decree-holder and 
hence could not be considered a benami 
transaction, while in tlie iiresent case 
the purchase was made with the decree 
liolder s knowledge and under his instruc¬ 
tions, thougli the instructions were not 
completely carried out. 

In tliese circumstances I am of opinion 
that the view of the lower Appellate Court 
is correct. No question of equity arises, 
as, if the plaintiff' succeeds, he will have 
successfully evaded the provisions of 
O. XXI, r. 72, Civil Procedure Code, to 
Gay nothing of section 6G. 

The appeal is consequently dismissed 
with costs. 

D. Appeal disnussed. 
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RAM AUTAR 1'. EMPEROR. 

‘ OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 257 of 1924. 

May 14, 1924. 

Present: —Mr. Wazir Hasan, J. C. 

RAM AUTAR and another — Prisoners 

—Appellants 
ve 7'sn s 

EMPEROR— Complainant — 

Respondent. 

Criminal Procedure Code (.Ic^ V of 1$0S), ss. 

!fSO — Jail appeal, rejection of — Appeal throiujk 
Counsel, whether maintainable. 

Where an appeal lias once been presented by 
a prisoner in Jail through an oflicer in cluirge of 
the Jail and dismissed, it is no longer open to 
him to file another appeal through Counsel. The 
order on the first appeal is final and cannot be 
re-opened. 

Gaya Din v. Emperor, 65 Ind. Cas. 612; 9 O. I>. 
1; 24 O. C. 304; 23 Cr. L. J. 148; (1923) A. I. R. 
tO.) 56 and Khiali v. Emperor, 68 Ind. Cas. 11; 20 
A. L. J. 739; 23 Cr. L. J. 505; 4 U. P. L. R. (A.) 163; 
(^1922) A. I. R. (A.) 480; 44 A. 759, followed. 

Hulai V. Emperor, 36 Ind. Ca.s. 133; 3 O. L. J. 
326; 17 Cr. L. J. 153, not followed. 

Appeal against an order of the Sessions 
Judge, Fyzabad Division at Sultanpur, 
dated the 14th March 1924. 

Mr. Hyder Husain, for the Appellants. 

ORDER. —This appeal tvas present¬ 
ed to me in Court on the 13th May 1924 
by Mr. Hyder Husain, Barrister-at-Law 
on behalf of the appellants, Ram Antar 
and Rahmat, who are prisoners in Jail. 
Previous to tins presentation, a petition 
of appeal was sent on their behalf by 
the officer in • charge of the Jail to this 
Court‘and it was rejected summarily by 
one of the Judges of this Court on the 
5th April 1924. 

While presenting the present petition 
of appeal Mr. Hyder Husain contended 
that its entertainment was not barred by 
order of tlie 5th April already mentionefl. 

I am unable to accept this contention. 
The latest ruling of thi.s* Court on the 
subject was given by Mr. Daniels, Per¬ 
manent Judicial Commissioner of Oudh, 
in July 1921 and is reported as Gaya 
Din V. Emperor (1). „ Having regard to 
the practice which has prevailed in tliis 
Court for some years past, I am not 
prepared to disagree with the ruling just 
now mentiiied. f may respectfully add 

jj-i(l)65Ind. Cas. 612;.9 O. L. J.-l; 24 O. C. 301; 

Cr. L. J. 118; (1923) A. 1. R. {O.) 56 
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that the view taken by ]Mr. Daniels is 
correct in law. 

Tlie procedure under uhicii the learned 
Judge of this Court disposed of the 
petition of appeal received from Jail is 
expressly sanctioned hy tlie iirovisions 
of section 421 of the Code of (h iininal 
Procedure. His order was, therefore, 
valid in law and under section 430 
of the Code, judgments passed by an 
Appellate Court upon appeal are final. 
The order of the learned Judge, tlierefore, 
cannot be re-opened by pre.senting the 
present petition of appeal. The matter 
was recently discussed at some lengtli 
by the High Court at Allahabad in the 
case of Khiali v. Emperor (2) and a 
previous decision of this Court in the 
case of lluhii v. Emperor (3) was not 
followed. J am of opinion that the vieAv 
taken in the Allahabad case is a correct 
one. The appeal is, tlierefore, rejected. 

G. H. Appeal rejected. 

(2) 68 Ind. Cas. 41; 20 A. L. J. 739; 23 Cr. L. J. 
505; 4 U. P. L. R. (A.) 163; (1922) A. I. U. (A.) 480; 
44 A. 759. 

(3) 30 Ind. Cas. 133; 3 O. L. J. 326; 17 Cr. L. J. 
153. 


CALCUTTA HIGH COURT. 

(.’ui.MiNAL Appeals Nos. OiG and (J19 
OF 1922 AND GovernME. vT Appeal 

No. 1 OF 1923. 

May 31, 1923. 

Present :—Sir Lancelot Sanderson, Kr., 

Chief Justice, and Justice Sir Thomas 

Richardson, Kt. 

P. E. BILLINGHURST and others 

—Appellants 

E:\IPER0R—Respondent. 

Penal Code (.Ic^ A'Ll' of IS60), ss. I201i, !,2(), 
/ill Criminal }*rocedare Code (Act V of )s9S\ 
s. 227 Conspiracy Oi cheat--Charge covering three 
transactions— Different overt acts Charge, whe¬ 
ther bad Transactions interrening over tacts 
effect of—Cheating, charge of, what must contain 

Omission to vienlion persons deccivetl, whether 
fatal- Fraudulent bills presented at different 
times — Offences, whether-sepayatc - Evidence suffi¬ 
cient to prove attempt t<r cheat .’Accused whether can 
he convicted of attempt—Evidence of cheating whe¬ 
ther material for^ proving ‘conjfpiracy- Criminal 

trial Prolonged proceedings - '-Sentence. 

A charge against -certain accused,: of having 
“consi)ired with each otlier to. commit an oiTcnco 
p'auiEiliabL under acetiou 120, Puuui Code In wit" 
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1<> chv‘at the Governtneut of India of largo miiU'? 
of money in rt■5iv;^ct of the eupply of linseed oil, 
turpontino. and water-soluble oil, a!;id of having 
th“reby committed an oft'enoi punishable under 
pe;Uions 120R and fJ.'). Penal Code**, though not 
<dcavly worded, is i-apahlc of being interpreted 
jLs alleging one general consi>irac.v to commit an 
*)ffen':e or nftences under s..'Ction 12^, Penal Code, 
lhe. three transietions mentioned constituting 
overt acts, from which the consjuracy might be 
iuf^irredi and the defect in the charge is not fatal 
if the accused are fully aware of the charge being 
of one general conspira 'y and not of three differ¬ 
ent conspira-'ies. [p. .)I7, col. 1.] 

A charge nnd t scetion PJO; Penal Code, should 
i-ontain au allegation of the person or persons 
alleged to have been deo.?ivpd and induced to 
part, with property as the result of that deceit. 

[ p. 569, col. 1.] 

But where the charge against an accused is that 
he cheated the Government of India by dis¬ 
honestly inducing the Government to deliver a 
cheque, t)ie property of Government, in payment 
of fraudulent bills and thereby committed an 
offence under section 120, Penal Code, au omis¬ 
sion to inmtion tnercin the person or 
persons alleged to have been deceived and in¬ 
duced to issue the cheque, is not a fatal defect 
in the charge, if the accused is not misled and there 
is no failure of justice by reason of the omission. 
[ibid.] 

If m the course of a transaction bedweeu two 
persons different false and fraudulent bills are 
presented for realization at different dates, that 
does not make them nnlters for so uiany different 
*)3enccs under section 120. Penal Code, inasmuch 
as an offence in relation to any one of them is not 
complete until the money is paid or the cheque is 
issued and if one cheque is obtained through the 
inducBinent of all such bills, there is only on^* 
offence and not so many different offences of cheat¬ 
ing. [ibid.] 

If "in a charge intended to allege one gcucral 
conspiracy, several transactions arc mentioned in 
ovhich the accused took part in pursuance of that 
conspiracy, tliey are to be taken as so many 
overt acts fron\ which a general conspiracy to 
commit offences might he inferred. 

The gist of the offence of criminal consjurdcy 
to commit offences lies in the agieement or com¬ 
mon intention of the accused and the question 
whether such an agreement or common inteatimi 
t'.sists, is a matter of inference to be deduced 
from the facts of the case and the ads of the 
accused proved in evidence and alleged to have 
t‘?eo committed by them in pursuance of such 
agreement or common intention, [p. olt', col. 1.] 

If betwcea the dates of different matters alleged 
as overt acts amounting to criminal conspiracy of 
tbc accused tU=^re are transactions by them whi«'h 
are not false or fraudulent, they are not inc'»n- 
sistent with thee^ist .nce of a general conspiraev. 
[j>. 568. col. 1.] 

Und^r section 2.17. Criminal Protadnro Code, 
an accused miy be convicted of an attempt to 
commit an offence even thoueh he has not been 
chargad with it [p 671. col. lA 

However g’oilty an acc’ised pe-?on ijjt'- be. it 

is most: uadtslrabU that he should ba eubjeoted 


to the sLidin and auiiety of prolonged proceed-* 
in go unless ilia absolutely unavoidable, and such 
delay may be legitimately taken into consideration ^ 

in passing the sentence, [p. 571, col. 2; p. 572, col. I.]- 

Appeal against an order of the' 
(’hief Presidency Magistrate, Calcnttat 
dated the 28th November 1922. 

Mr. B. C. Ckaitcrji, Babns Satindra 
Xatli Mitkerjcc, Manvtnthd Nath Mukfierjec 
and Bh' Bhushan Dult, for the Appellants 
in Appeals Nos. 646 and 649 1922. 

The Advocate-General, ^lessi's. J- 
Game//., A’. C. Sen and Babu Romonl 
Mohan Banerjcc, for the Crown in Govern¬ 
ment Appeal No. 1 of 1923 and in Appeals 
Nos. 616 and 649 of 1922. 

Mr. Arabinda Ray, Babus Satindm: 
Nath Milkerjee and Sanio.sh Kitnuir Pal'^ 
for the Respondent in Government. 
Appeal No. 1 of 1923. 

JUDGMENT.— Nos. 646 and 649 
of 1922 are appeals by Billing- 
hui-st and Michael against conviction 
by the Chief Presidency Magistrate* 
who found them guilty on eacli of 
the two charges and sentenced them 
to one year's imprisonment. Black¬ 
burn and Stoddart were charged with 
the same offences but were acquitted 
by the Magistrate. 

The fii'st charge is as follows :—“ That 
you, J. Stoddart, H. P. Blackburn. P. E- 
Billinghurst, and P. H. Michael, during 
the period from June 1918 to July 1919, 
in Calcutta conspired Avith each other 
and with C. S. Waite and other persons 
unknown to commit an offence punish¬ 
able under section 120, Indian Penal 
Code, to wit, to cheat the Government 
of India of large sums of money in 
respect of the supply of linseed oih 
turpentine, and water-soluble oil by 
Messrs. Spalding & Co., to the Munitions 
Board. Calcutta, and you thereby com¬ 
mitted an offence punishable under sec¬ 
tions 120B and 120, Indian Penal Code, 
and within the cognizance of iny Court. 

Objection was taken by learned Coun¬ 
sel on behalf of Billinghurst to the 
first charge on the ground that it con¬ 
tained allegations amounting to charges 
of three different conspiracies and that' 
consequently it was a bad charge. 
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The learned Advocate-General admit¬ 
ted that the first charge might have 
been framed in a better and clearer 
manner but he contended that it was 
intended to allege one general conspiracy 
to commit an offence or offences under 
section 420 of the Indian Penal Code hy 
cheating the Government of India of 
large sums of money and that the 
tiansactions in linseed oil, turpentine, 
and water-soluble oil Avere overt acts 
from Avhich the conspiraev might be 
inferred. 

It is clear from the judgment of the 
learned Magistrate that this was ex¬ 
plained to the Counsel, who appeared for 
the accused at different periods of the 
trial. The petition of Billinghurst, dated 
the 3Ist August 1921, paragraph No. 38, 
stated as follows :—“ That the charge 
against your petitioner is one of con¬ 
spiracy to cheat and three overt acts arc 
alleged in proof of that conspiracy—(1) 
in c^e of an order for linseed oil your 
petitioner supplied short measure; (2) in 
case of turpentine the i:)rice charged was 
excessive and that your petitioner had 
not the quantity of turpentine required 
in stock while representing that they 
had; (3) in case of an order for Avater- 
soluble oil the price Avas excessiA'c and 
the quality was not up to sample. No 
money Avas paid in respect of this and 
is put forAA*ard as a case of an attempt 
to cheat.” 

The petition of all the accused dated 
the 8th December 1921, paragraph 
20, AA-as as folloAvs:—“That in so far as 
the first count of the charges is con¬ 
cerned your petitioners have been 
advised and beg to submit that regard 
being had to the nature of the charge. 
Avhich is one of a general conspiracy 
entered into bA’- the said Mr. C. S. Waite 
and your petitioners to ('heat the 
Government of India during the period 
of one year from June 1918 to July 1919, 
of large sums of money, and to the 
importance and magnitude of the same 
ill Avhich the CroAvn has engaged the 
services of the learned Advoc^ate-General 
of Bengal from its A-eiw inception, it is 
desirable that the case should be tried bA* 
a Jury.” 

It clear, therefore, that the accused 
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fullj. uiideistood the nature of tlie charge- 
In our judgment the first charge is cap¬ 
able of the meaning AA’hicli Avas placed 
upon It by the prosecution and which 
CA^ery one connected with the trial 
thoroii^hly understood and consequenth' 
the objection raised bv tlie learned 
Counsel cannot be sastaihed. 

The next objection to the first charge 
Avas taken botli by tlie learned Counsel 
appearing for Billinghui-st and the 
learned Vakil appearing for Michael. 

It Avas urged that, assuming tlie first 
chaige to be a charge of one general 
conspiracy, the prosecution had not 
proved it, but tliat if theA’ liad proA'ed 
any conspiracy at all, thev had ])roved 
Uiree conspiracies, and consequently the 
first charge must fail. 

This objection must depend upon tlie 
evidence and the inference to be drawn 
from the proved facts, and Ave Avill state 
our conclusion on this point after deal¬ 
ing Avith the facts of the case. 

Another objection Avas taken bv the 
learned Vakil that the cliarge alleged a 
conspiracy to commit an offence punish¬ 
able under section 420 of the Indian 
Penal Code, to Avit, to cheat the GoA-ern- 
nient of India of large sums of inoueA" 
in resiiect of tlio linseed oil, turjientine, 
and AA’fiter-soluble oil. 

It Avas urged that in order to substan¬ 
tiate this charge it must be proved that 
there Avas an a^reemeut to commit the 
offence of cheating under section 420, 
Indian Penal Code, in respect of each of 
the three transactions; that the facts 
proved in respect of the turpentine and 
AA'ater-soluhle oil cases did not constitute 
cheating Avithin the meaning of that 
section. In other Avords, that it Avas not 
proved that Avhat the alleged conspirators 
intended Avas cheating Avithin the 

meaning of the above-mentioned section 
420, Indian Penal Code. 

On behalf r)f the prosecution it Avas 
argued that it had been proved that such 

of the transactions, alleged as overt acts, 

if completed. avouIcI Jiave constituted an 
offence under section 120 of the Indian 
Penal (;’ode. 

But it Avas further argued bv the 
learned AdA’ocate-Gene.ral that in order 
to sustain the first charge, it -was not 


INDIAN CASES. 



548 


-INDIAN CASES. 


[1924 


BILIJXr.HURST V. E.MPEnOR. 

necessary to prove that each, or indeed 
any of tiie al)ove-mentioiied transactions 
if completed. Avould have constituted an 
ofTence under section 420, l>ut that it 
■would he s’Lillicient if the facts Avhich 
had been proved and materials which 
had been i)laced before the Court 
showed that there Avas a criminal con¬ 
spiracy between Waite and the two 
appellants to commit ait offence or 
offences under section 420, Indian 
Penal (hxle. by cheating the Government 
of India of large sums of money. 

There is no doubt that as regards the 
first charge the gist of tlie alleged offence, 
viz.y a criminal cons]>iracy to commit an 
offence or offences unrler section 420, 
Indian Penal Code, lies in the agreement 
or common intention of Waite and the 
two appellants, and in our judgment, 
the question whether such an agreement 
or common intention existed, is a matter 
of inference to be deduced from the 
facts of the case and the acts of the 
parties which have been ]>roved in 
evidence, and which are alleged to have 
been done by them in pursuance of such 
• agreement or common intention. 

It is necessary, therefore, to examine 
- the facts of the case Avliich are relied upon 
by the prosecution, and the exi)lanations 
and defences j^ut forward by the two ap¬ 
pellants respectively. 

We do not think it necessary to deal 
in detail with the numerous documents 
which have been referred to in this case. 
This has been done at great length by 
the learned IVIagistrate who tried the case, 
and our attention has been drawn to them 
many times during the hearing of the 
appeal by the learned Counsel and the 
learned Vakil, who ai)peared for tlie 
appellants, and the learned - Advocate- 
General on behalf of the Crown. 

. On the 2nd November Ii)17, AVaite Avas 
appointed Deputy Controller of Inspec¬ 
tion in connection with ' the Munitions 
Boai’d at Calcutta. 

His duties AA’ere to assist the Controller 
of Munitions at Calcutta, to apply an 
independent checkonthe quality of stores 
and materials procured under the . ^luni- 
tions Board’s orders for various intending 
officers and to scrutinize and advise on 

the suitability of rates paid for them. 


On tlie 2ud May 1918, in addition.tothe 
other dutie.s, he Avas a]>pointed purchas¬ 
ing ollicer as regards oils and ■ manufac¬ 
tured metals. In such capacity it Avas his 
duty,.on rec'eiving an im^ient from the 
Indian Alnnitions Board, Simla, to pur- 
cliase the materials required. ,ItAA*ashis 
duty to get the materials at the cheapest 
rate possible, as long as tliey AA*ere in ac¬ 
cordance Avith the indent or specification. 
If firms asked too high a ])rice it Avas 
oneutoVaite to ask the Controller to 
commandeer the materials, tlie pnee to 
■ be settled later by arl^itration. 

W aite went on leavei on 23rd January 
1919 and his service under the Muni¬ 
tions Board terminated on or about 23rd 
Februarv 1919. 

^ ^lichael A\'as alleged to be a broker. 
From tlie evidence it appears that, he 
was on intimate terms Avith Waite; he 
Avas freipiently, almost daily, in AVaite's 
office, and sometimes aa'us seen at AA^aite’s 
house. It Avas Michael Avho negotiated 
the business Avith Avhich this case is' con¬ 
cerned, all the orders from the-Munitions 
Boanl haA'iiig passed through Michael. 
Ile-Avas also freciuently ini the office- of 
Messrs. Spalding- & Co., and he was 
largely interested in the transactions 
Avhich took jdace lietAveen the Munitions 
Board and Spalding Co. 

The total A'alue of the orders given to 
Spalding ('o., \\'as a little less than three 
laLhti and Alichael’s bills, according to 
his OAA’ii statement, for excess rates and 
commission, amounted to no less than 
Ks. 49,777. AA’e are satisfied on the eA*i- 
dence that in the transactions in question 
the position of Michael cannot he correct¬ 
ly descjihed as that of a mere broker. 
The part taken 1)3’ him in the A^arious 
transactions will be dealt Avith AA-hen they 
are separateh' considered. 

Billinghurst Avas a member and head 
of the firm of Messrs. Spalding Co., 
and it aa’us through the instrumenlalit 3 'of 
Michael that the firm obtained orders to 
the extent of about Rs. three lakhs from 
the Alunitions Board, AA'hich orders AA*ere 
given b\’ AA'aite. 

The first order in point of date was 
given to Spalding & Co., on the 15th June 
1918, for 600 gallons of raAV linseed oil 
and 1,000 gallons of double boiled linseed 
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oil. On the day pi ior to that, viz,, on 
the 14th June 1918, an agreement Avas en¬ 
tered into between Spalding & Co. and 
Michael to the following eilect: — 

Letter, dated IJ^th Jure 1918, froin 

Messrs, Spalding cC- Co. to Mr. Michael. 

"Dear Sir. 

“ We confirm the arrangements made 
with you to-day and agreed upon,Avherel)y 
Ave appoint you exclusiA^ely to represent 
Ais for the sale of l)oiled and raAv linseed 
oils for Avhich Ave have the sole selling 
rights, and also for the sale of A^arnishes 
and -bithulithic }>aint manufactured l)y 
us and for any other paints, A'-arnishes, 
and oils that Ave maA’ be interested in 

4 

hereafter upon the following terms : — 

“ 1. That Ave agree to ])ay you a com¬ 
mission of 1 per cent, on orders for lin¬ 
seed oils on prices as per list handed you. 

“2. We agree to pay you a commis¬ 
sion of 2h (tAvo and-a-half) i)er cent, on 
all orders for A^arnishes and bithulithic 
paints on prices as i>er list handed you. 
That AA"e agree to pay you the aboA’-e com¬ 
missions on all repeat orders for linseed 
oils, varnishes, and paints directl}' or 
indirectly received by us. 

" 3. That AA'e further agree to pay you 
in addition to the commissions as stated 
above on linseed oils, Aaiinishes, and 
bithulithic paints any extra amount you 
may fix A\'ith the buyer and consumers on 
the prices quoted to you by us as per list. 

" 4, That all ortlers to be secured in 
the name of the firm of Messrs. Hpalding 
& Co. 

“5. That the agreement stands good 
for a period of 12 months from date i)ro- 
vided AA’^e get reasonable orders. 

" 6. In the event shoidd you be unable 
to secure orders owing to illne.ss or any 
other unforeseen circumstances, this 
agreement liecornes null and A oitl, ])ut you 
shall continue to receive your commission 
and excess prices on all repeat orders. 

"Yours faithfully, 
"Spalding & Co.*’ 

It AA'as urged on behalf of the prosecu¬ 
tion that tliere aa'rs no evidence to shoAv 
that Messrs. Spalding Co. had any sole 
selling rights in respect of any linseed 
oils,and it Avas to be noted that the agree¬ 
ment referred not onlv to linsecfl oils but 
also to any other paints, varnishes, and 



oils tliat Spalding S: Co. might thereafter 
be interested in. 

It is not unreasonable to infer from 
this, as Avas urged by the ])ro3ecution, 
that ^lichael mu'.st JiaA'e been in communi¬ 
cation with Waite before the date of the 
agreement, inasmuch as on the 15th June 
1918, in addition to the tA\'o orders already, 
motioned. Messrs. Spalding Co. ob^ 
tained oiders from the Munitions Board 
for 50 gallons raAv linseed oil, 80 
gallons double boiled linseed oil, and (>00 
gallons Copal A^arnish. 

On the i7th June 1918 Waite receiA'ed 
an indent dated the 12th June 1918, from 
the Jmlian iMunitions Hoard, Simla, for- 
150 toiLs of oil, linseecl, genuine boiled. 
It was marked " Very urgent.” The oil 
Avas to be shipi)ed to the Deputy Con¬ 
troller. Transit for Munitions Board,. 
Bombay. On the 20th June 1918. Waite 
gave an order for 50 tons of the oil to. 
Me.ssrs. Spalding & Co. at the rate of 
Rs. 3-12-0 per gallon and Avith a note in 
" cask of 40 gallons." 

A suggestion apparently AA*as made on 
behalf of tlie defence in the Trial Court’ 
that the Avords "in cask of 40 gallons" 
Avere not in the order when it Avas sent 
to Spalding and Co. and tliat they had 
been added after the documents were 
seized by the Police in order to support 
the case for the prosecution. 

The evidence of J. N. Bhattacharjee, in 
our judgment, shoAvs that the suggestion 
is Avithout foundation, and that the 
AA'ords AA'ere placed on the order by him 
at the time the order Avas given and in 
consequence of the note appearing on Ex¬ 
hibit 42. 

On the 27th June 1918 a further order 
of 100 tons of linseed oil Avas given bj*’ 
Waite to .Messrs. Siaxiding tSi Co, at the 
same rate, Ks. 3-12-0 ixer gallon. 

jMessrs. Spalding and Co. liad to pur¬ 
chase the oil in order tocomply with these 
two orders. They got six consignments 
ofoil fiom the firm of Moliin Co. ranging 
from the 2nd. July 1918 to 12th July 1918. 
The remainder of the oil A\'as purchased 
from Messrs. Birla Brothers, thedeliveries 
ranging from 4th July 1918 to 5th Sep¬ 
tember 1918. Spalding Co. paid for 
the oil purchased by them at a rate less 



TX’DiAN’ Casks. 


[1924 


hJLIjN'Oirt:R>T V. rAtPHROPs. 

than Rrj. 3-12-0, al about Rs. 3-8-0 or 
Rs. 3-S-O. 

The net amount of oil rt;ceived by 
Spalding Sc Co. and paid for bv Spalding 
Sc Co. was 32,038 gallons or 32,029, it is 
not quite clear which is the correct figure. 
The oil was delivered in cask by Mohin 
<& Co. and Birla Brothers direct to the 
Railway in Calcutta for transit to Bom- 
bav. 

Spalding Sc Co. presented bills to the 
Munitions Board in Calcutta in respect of 
this soil for 39,975 gallons. In other 
words, taking the measure of about 9 
lbs. to the gallon; which was the rate at 
which Spalding & Co. purchased from 
Mohin & Co. and Birla Brothel’s, thev 
charged the Munitions Board for about 
<,937 gallons of oil more than they pur¬ 
chased from ^ Mohin & Co. and" Birla 
pothers. It is to be noted that this extra 
charge was made in respect of the identi¬ 
cal casks of oil delivered by Spalding & 

Co.'s sellers to the Railway in Calcutta for 
transit to Bombay. 

The prosecution case is that Spalding 

gross weight of the casks 
and the oil, reduced such gross weight to 
lbs.', and then divided the total number 
of lbs. by 9, and thereby ascertained the 
number of gallons. The prosecution 
urged that by so doing Spalding & Co 
were charging the Munitions Board for 
7,937 gallons of oil which they had not 
delivered, and that such additional weight 
was represented by theweight of the casks 

for which Spalding & Co. charged, as if it 
were oil. 

It was pointed out by the prosecution 
tliat . if the gross weight of the various 
consignments is divided by 9, the result¬ 
ant in gallons is the same as the number 
of gallons charged for by Spalding & Co., 
in their bills with a variation of a fraction 
in some instances. 

The defence of Billinghurst in this re¬ 
spect is that Messi’s. Spalding Sc Co. did 
not charge for the weight of the casks at 
the price of oil. It was stated that the 

nun^er of gallons in each bill presented 
by Spalding & Co. was ascertained bv 
takin^g the gallon to represent 7Mbs. and 

^ or thereabouts. It was con- 
^nded that this measure was known in 

Calcutta, and that although Spalding'^ 


Co, bought the oil at the rale of about 
9 lbs. to the gallon, they were entitled to 
sell at the rate of 7} lbs. to the gallon, 
especially as Spalding & Co. were to 
take the risk of the oil in transit to 

Bombay. - 

% 

In support of Billinghurst's case in this 
respect some documents which have been 
called EEEE were put in on behalf of 
Billinghurst at the trial for the purpose 
of showing how the numl^er of gallons 
charged for was ascertained. The docu¬ 
ments were put in cross-examination bj' 
the learned Counsel for Billinghurst to 
a witness Ashutosh Dutt, who had beenan 
Accountant in the firm of Messrs. Spalding 
& Co. They weye not found by the Police 
when the search for documents was made 
at Spalding & Co.’s premises. 

It appeared from Dutt's evidence that 
when Spalding & Co. were purchasing oil 
from Mohin & Co. and Birla Brothers, 
one of Spalding & Co.'s sh'cars used to be 
present at the weighing. He used to 
bring the difference of the tai^e weight on 
slips of paper and before bills were made 
out calcultation used to be made on 
sheets of paper. The slips were alleged 
to represent the actual weight of the 
casks before they were filled with oil and 
the calculations were alleged to have 
been made in the handwriting of a lady 
typist. Neither the sii'car nor the typist 
was called as a witness by the defence, 
Ashutosh Dutt, however, said he had no 
doubt that the slips were brought to 
him by the sircar and he knew the hand¬ 
writing of the lady typist. 

The leamed Magistrate came to the 
conclusion that the documents marked 
EEEE were not genuine and were fab¬ 
ricated for the purpose of the defence. He 
gave his reasons in full and we need not 
repeat them here. 

The evidence of the witness Ashutosh 
Dutt was described as untrustworthy both 
bj’ the leamed Advocate-General and by 
the learned Vakil for Michael and in 
our judgment there are some valid reasons 
for that conclusion. 

Mohin & Co.'s bills were not produced 
but Messrs. Birla Brothers in delivering 
the accounts to Spalding & Co. deduct¬ 
ed the tare weight of the casks, the tare 
weight being giyeji on each bill, Spald- 



Vo], 8-21 

9 ' 

.i-t^CHlTR3T V. KMPEnOR. 


INDIAN OASES. 



± Co. accepted these tare, weights 
?S'‘x)rrect. Yet it is to be noticed lhat 
. the calculations and documents kiunvn 
as the EEEE, Spalding & Co. allowed 
lortheture weight of the casks in every 
instance less than the tare weights 
^given by Birla Brothers. Birla Brothers' 
lave weights were arrived at by weigh¬ 
ing the casks l^efore they were tilled 
with oil, and it is not reasonable to 
suppose that they would allow Spalding 

Co. more than the actual tare weight. 
It is, therefore, surprising to find that 
in the f^lculations EEEE, Spalding d* 
Co. give the tare weights in all cases 
aslesstiian those given by Birla Brothers. 
If this matter had been an lionest and 
straightforward transaction and if Billing- 
harst honestly thought they were en- 
tatied to charge the Munitions Board at 
tihe rate of 7\ lbs. per gallon instead of 
ad^out 9 lbs. per gallon, we are at a loss 
tto understand why Sp^ilding & Co. did 
not take net weights of oil given by Birla 
Brothers arrived at after the deduction of 
the weights anddivide the net weight 
by T J in order to obtain the niunher of 
gallons. 

If the matter was an ordinary busi¬ 
ness transaction there does not seem to 
have been any good or valid reason or 
necessity for the elaborate calculations 
contained in the lixhibit EEEE. But 
apart from this, we are of opinion tliat 
these documents contain in themselves 
evidence (as was pointed out by the 
learned Advocate-General) which goes to 
show tint they were not genuine docu¬ 
ments. 

We, therefore, come to the conclusion 
that they were made for tlie purpose of 
.the defence in this case. 

In this connection it is necessary to 
notice an argument jjut forward by tlie 
learned Counsel for Billinghurat; he 
argued that if we come to the conclusion 
that the Exhibits EEEE were not 
genuine documents, the Court should 
still hold on the evidence that Billing- 
hurst was not aware of the extra number 
of gallons cliarged for, and Wiis innocent 
of any misrepresentation. 

It is difficult to follow the argument; 
for if Billinghurat was in fact innocent 
of s^ny mi-^representation, as alleged, we 


do not understand why it was thought 
necessary to put forward documents which 
were not genuine, to support the method 
upon which, it was alleged, the bills were 
made out. 

In our judgment the reason alleged 
for Spalding & t^o. selling at llie rate 
of 71 lbs. to the gallon, wlien they 

bought at the rate of about 9 ll.s. to 

tlie gallon, , that Spalding c'i Co, 

were to take the risk of transit to 

Bombay, has no substance in it. 

The 23 bills in respect of the supply 
of linseed oil were signed in the name 
of Spalding ik Co. by Billinghurst and 
were submitted by Spalding A Co. to 
Waite. The first twelve bills were sent 
direct by Waite to the Deputy Controller 
of War Accounts (Munitions Branch), 
Simla, the remainder were forwarded 
by Waite to Simla through the Deputy 
Controller of War Accounts (Munitions 
Branch), Calcutta. 

Inasmuch as the order for tlie linseed oil 
was placed ])efore the 1st August 1918, 
these bills were iiasaed on by the 
Deputy Controller, War Accounts, Cal¬ 
cutta, without any audit or check in 
accordance with thepracticetheni>revail- 
ing as to orders placed before August 1918. 

In the office of the Deputy Controller 
of War Accounts, Simla, the audit 
officers passed the bills, tlie evidence of 
J. P. Dutt being that his only concern 
was to see that the hills were duly 
countersigned by the purchasing officer, 
who in this case was Waite, and that 
they were arithmetically correct. 

The audit officers being thus satisfied 
endorsed the bills and passed the amounts 
of the bills and another officer relying 
on the audit officer’s endorsement, drew 
clieques for the hills. The hills were 
paid before the duplicate bills were 
received from Bombay. 

It was urged on behalf of the appel¬ 
lants that the authorities at Bombay 
must have realized that the casks con¬ 
tained about 50 gallons each, accordisg 
to the bills, which showed that the 
gallon must have been taken to be 7\lhs. 
and that they accepted these as a correct 
rate. 

We are not prepared to accept this 
suggestion. The evidence show.s 
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the ■Bombay authorities did not check 
the contents of tlie l)arrels, nor did they 
weigh them, unless tliere Avas something 
out of the ordinary, such as bad leakage. 

()rdinarily the l)arrels Avere not 
Aveighed before being i>ut into tlie ship, 
if tliere was no leakage. 

If theie Avas a-leakage they checked 
the poi’tioii ot the eonsignment in Avhicli 
the leakage occurred and in respect of 
tlie leakage only tlie weight. 

The goods were checked as i-egards 
number of packages Avitli the RaBwaA' 
'Receipts and vouchers. Jn vicAv of this 
evidence, it is _ nut po.ssil)le to liold 

that the anllioritit's at Hombav accepted 
the weiglit ol the oil as correct. 

There are two entries in Spalding A' 
(-0. s journal showing hoAv the profits 

inade in respect of the 23 bills for linseed 
on were dealt with. 

The first entry under date 29th 

October Avas cancelled and another entrv 

under tlie same date aiipears on a sull- 

seriuemt iiage after another entry dated 
loth Noveml'er. 

Tlie second entry contains the Avords 
'being 23 bills made out by Mr. 
Michaeh and “iigav considered as part 


of profits” AA'hich AA^erenotin thefirstentrj". 

Ashutosh Dutt said in his evidence 
that both entries AA’ere made by him 
and that the second entrv [Exliibit 85 
(3)J AA'as made by him - because Michael 

asked him to Avrite the entiy. 

iVIichael noAv disputes this: but' he 

does not seem to JiaA'e disputed it at 
the trial. 

M e do not understand, hoAveA''er, Avhy 
^lichael should be anxious to have U 
noted in the journal of Spalding & Co., 
that he had made out the bills. 

The entry “now considered as part 
of profits” is ai>plied to the “difference 
realized on excess measurement” and it 
IS relied upon as supporting Michaels 
case that he Avas not aware of the excess 
measurement being made bv Messrs 
Spalding A Co. until after ‘ the bills 
were sent to M^aite by Spalding A 
C o. and that Avhen he did ascertain this 
he claimed half the difference realized 
by I'eason of the excess measurement 
The entry is to this effect 
[ Exhibit 85 (3)—Entiy in Exhibit 85.] 
hntry in Spalding’s Journal page 20, 

Journal entries 1918. 


Octoher 20tJi— 

'. Stoc'k piireha.so account Dr. 21 

lo 1?. H. Michael commission account 81 

Talal amount Inllo.l on 7 12 gallons 

lotal iiaul for jmrcixa.sin'T ;i2.02t)I gallons 
“ami between 075-7 12 

Amount of commission on same 


Hs. 


A. P. 


10,Oo.*? 1 10] 


1,49.008 7 0 
1,1.3,240 2 .3 


3G,668 4 0 




This is the total amount for commission and rates 
Then leaves a balance of 

Uth OetXrms''' “'■‘•■"“sed as his statement, dated 


8.G7.3 0 .3 
1,.589 0 9 ' 


10,262 1 0 


• • 


26,406 3 9 
4,500 0 0 


Ks. 


A. P. 


10,953 1 10] 


Hidf of nliich is to be his share now transferred to his cr^^ria ^1.906 

Ootoberlotr^'""^*' 191^ 

P^'whase account Dr. 24 

1 o 1 H. Michael comnnssion account 84 ^ * * 

nient. dated yth October 1918 . 'state 


10,95.3 

4,500 


3 

1 

0 


9 

10 ] 

0 


-4.500 0 0 
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These entries show that in respect of 
the linseed oil transaction Michael was 
either paid or credited with Hs. 8,073-0-3 
in respect of the extra price which he 
obtained fi'om the Munitions Board. 

He obtained Rs. 1,589-0-9 for commis¬ 
sion, Rs. -1,500 as per liis stalement of 
9th October 1918, and Rs. 10,953-1-10!, 
which represented his half share of the 
difference realized by reason of excess 
measurement or a total of aI)out 
Rs. 25,715. 

The statement of 9th ' October 1918, 
referred to, has not been produced and no 
explanation lias been given in respect of 
whht the Rs. 4,500 was recognised as pay¬ 
able to liim. Spalding Co. received • 
in respect of tliese transactions a com¬ 
mission from the sellers of the oil and 
half the excess x^rofits realized in respect 
of the excess measurement. 

Michael gave a receii:)t on tlie Gth Sep¬ 
tember 1918 to Spalding Co. for 
Rs. 10,000, being payment in part, viz,, 
about 75 per cent, of his share of the 
excess profit as arranged on linseed oil 
supi^lied to the Indian Munitions Board 
exclusive of the excess rate of tliree annas 
three pies per gallon and commission 
of one i^er cent, due and i^ayable to 
him. 

It was pointed but on behalf of the pro¬ 
secution that this receiiit of Gtli Sex)- 
tember 1918, was given at or about tlie 
time of the last delivery of linseed oil 
in respect of the 150 tons and a consider¬ 
able time before the Oovernment of 
India made the final payment and tliat 
Michael then knew how much he was 
entitled to in respect of the excess profits 
by reason of the difference in measure¬ 
ment, inasmuch as, on the figures being 
ascertained, it appears that Rs. 10,000 
was only Rs. 143 less than 75 jjer cent, 
of Michael’s share. 

Another receipt, dated the 19th 
December 1918, for Rs. 2,500 was given 
by Michael to Sxialding & Co. being 
further x:»ayment on account of certain 
bills for commission, difference in rates, 
and division of excess iirofits on double 
boiled linseed oil as per statement, and 
this was debited to his account and xiaid 
by cheque. 


This transaction, even wlien considered 
by itself, is an ■■ extraordinary one and 
liaving regard to the above-mentioned. 
fac‘t.^, it is not possible to accept : the- 
suggestion .put forward by Michael that 
lie was a mere broker, anrl tJiat the 
sums wliicli lie received were in resjK'et 
of the services which he rendered as 
broker. 

It is true that AsliiitosJi Dutt said tliat 
he posted these entries to tlie credit of 
Michael’s “Commission Account “—wliich 
axq)arcntly is correct, inasmuch as-the 
account to which these sums Avere 
credited was called “ Commission Ac¬ 
count.” 

In this case, however,'the name under 
Avhich the account, was carried, conveys 
little indication of the real character of 

the transaction. 

The question inevitably arises Avliy 
Spalding b: Co. were willing to pay such 
large sums to idichael in resjiect of the 
transaction of linseed oil. No broker, iir 
the ordinary sense coiihl i^ossihly be en¬ 
titled to such remuneration : die received 
1 per cent, commission, l)ut over and 
above that commission he was allowed 
to receive the sum realized by the dilfer- 
ence ■ between the pi-icc (pioted l)y 
Spaldingt't Co. and the i)rice ]»aid hy the 
jMunitions Board for the (41 and half 
the excess prolits realized liy tlie dilfer- 
ence in measurement. In addition to 
these sums, the amount of Us. 1,500, iir 
respect of whicdi no exjilanation is forth¬ 
coming, was either paid or credited 
to liim. ddie allegation of the prosecution- 
is that this can only lie explained liy 
the fact that Michael Avas as much a 
luincijial as Billingliurst. 

The i^irosecution further point to tlio 
fact tliat Michael took jiart in the correcr- 
tion of some of the bills Avhieli AA^re - 
initialled liy him, that he A\'as (constantly 
in Spalding A Co.’s olTice, and that in 
other transactions lie liad taken an actiA^e 
part in Sx^alding A Co.’s business, as 
for instance, tlie AA'ater-soluble oil case 
in AA'hich Michael had arranged Avith 
Orandage, ]\Ioir A Co., for the sux>xdy of 
50 gallons of Avater-soluVjle oil to Spald¬ 
ing <Sc Co, 

We are satisfied tliat Michael AA’as not 
a mere broker but that lie aa'us acting 
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with BilUnghurst and that lie knew as 
much as, if not more, than Billingliurst 
as to the details and nature of the 'trans¬ 
action in linseed oil. 

There was no evidence of any of the 
money received by Michael in respect 
of this linseed oii Irausaction passing 
into the liands of Waite; and the learned 
Advocate-General admitted that if the 
case of linseed oil stood by itself it 
would not be sutlicient to prove that 
AV aite was involved in the conspiracy 
alleged by the prosecution, though lie 
argued there Avas much ground for 
suspicion, having regard to Michael's 
intimacy with Waite, the large sums of 
money received by or credited to Michael, 
and the entire absence of explanation as 
to the reason Avhy the Rs. 4,500 was paid 
to Michael, the suggestion being that 
some of the money must have been paid 
to Waite. 

The evidence, however, goes to show 
that the checking of the bills in Waite’s 
office Avas of a meagre kind. 

The Accountant merelv took the figures 
from the bill, satisfied ‘himself that the 
rate Avas correct and then multiplied 
the number of gallons given in the bills 
by the rate and shav that the arith¬ 
metical calculation in the bills was 
correct. 

The bills were then laid before Waite 
for signature and he signed them and 
the forwarding letter as aa'cII, rehdngon 
the clerks \\'ho placed them before him 
and Avithout making any calculation or 
ciieck on his oavh account. 

If the bills had been checked in Waite's 
office in a i)roper Avay, especially having 
regard to the note on the order that the 
casks Avere to be 40 gallons, the real 
iidtuie of the transaction would probably 
have l)een discovered. There is, hoAv- 
ever, no evidence that they Avere properly 
checked and we agree, therefore, with 
the learned Advocate-General that, if the 
linseed oil case stood by itself, it ’ Avould 
not be sufficient to prove that Waite Avas 
involved in the alleged conspiracy. 

Turpentine .—As regards the turpentine 
transaction, on the 26th June 1918 the 
Board of Munitions at Simla despatched 
a telegram in the folloAAung tei-ms AA’hich 

Avas received by the Controller of Muni¬ 


tions, Calcutta, on the 2rth June and 
referred to AVaite as Deputy Controller, 
Inspection, “for favour of disposal and 
report Avithin 10 days” : — 

“ Require 5,000 gallons genuine tur¬ 
pentine. AA’^hat quantity can you obtain 
and at wliat price? Also say Avhether 
Indian or imported. Must know rate. 
Difficulty in obtaining full requirements 
from Forest Department.” 

Then folloAA’s, in the official file, a note 
in AA'aite’s handwriting of quotations 
given to him by Mr. Pratt, a dealer in the 
article : — 

‘ American, 200 gallons, price (20 
casesj—per case Rs. 50; Rs. 5 per 
gallon. 

Govemment, 25 to 30 gallons—Rs. 26 
per 5 gallon drum. 

Yellow, Xo. 1, containing 250 gallons— 

5 gallon drum at Rs. 4-12-0 per gallon. 

Habbock’s 500 gallons—Rs. 13-12-0 
per gallon.” 

There is also a note in Stoddart’s liand- 
AA'riting of Messrs. Spalding & Cos, 
quotation :— 

Rs. 

“ Black Japan, as per specifi¬ 
cation sent (2,500 gallons)... 20 

Turpentine, Java, No. 1 (5,000 
to 10,000 gallons) ... 9 

Turpentine, Java, Xo. 2 (5,000 
to 10,000 gallons) ... 8 

Turpentine, special, imported, 

2,000 gallons ... 13 

Immediate delivery.” 

On 1st July, AA^aite telegraphed to 
Simla Spalding & Co's, quotations for 
Java, Nos. 1 and 2, and Special American 
(2,000 gallons at Rs. 13). He also men¬ 
tioned Pratt’s quotation for Habbock’s 
Xo. 1. Simla inquired Avhether he con¬ 
sidered Java, No. 2, quite suitable and 
suggested that he should consult Director 
of Ordinance Factories. Waite or 
Stoddart, the latter being AA’aite’s personal 
assistant, and under his immediate orders 
then telephoned to Spalding & Co. for 
samples and received three bottles of Java, 
No. 1, Java No. 2 and best American. 
These AA'ere sent to the Director Avho 
replied on 6th August that Java, No. 1 smd 
No. 2 AA’ere not correct to specification 
and that the American sample was correct. 
Copies of the Director's letter Avere sent 
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to Spalding Co. and Pratt Mdtli an ili¬ 
quid" as to the quantity of turpentine 
available in stock. There is a reply from 
Pratt, Mated 23rd August, stating that 
he could supply immediately 20 cn^es 
American turpentine and 2,500 gallons in 
November. It -will be remembered that 
the price given by Pratt to "Waite for 
American turpentine was Rs. 5 a gallon. 
There is no reply from Spalding & Co. 
on the record and no further reference was 
made by Waite to Simla. His next step, 
taken on the 31st August, was to place an 
order with Spalding & Co. for 3,500 
gallons at Rs. 13 a gallon to be delivered 
at once. 

It is not clear why he ordered that 
quantity. The original inquiry from 
Simla mentioned 5,000 gallons. In his 
own telegram to Simla he had given the 
quantity of American turpentine available 
as 2,000 gallons. We can only suppose 
that the order was the result of personal 
communications between W aite and 
Michael. 

It is now, liowever, clear beyond dis* 
pute that Spalding & Co. could have had 
nothing axjproaching 3,500 gallons avail¬ 
able ifor immediate delivery at the time. 
In any case, Waite’s action was precipitate 
to the point of recklessness and it is diffi¬ 
cult to accept the suggestion that he was 
under a double mis-apprehension both as 
to Spalding & Co’s, ability to supply so 
large a quantity and as to the instructions 
which he had received from Simla. Simla 
had in fact given him no final instructions 
to buy turpentine and in the state of the 
market ought to have had the opportunity 
of considering Pratt's offer of 2,500 gallon 
in November at Rs. 5 a gallon. 

Having secured this order, on the 3rd 
September, Spalding & Co., in a letter to 
Michael, confirmed their quotations to 
him for the supply of turpentine to Muni¬ 
tions. “Any rate,” they added, “that 
you have quoted or may tiuote over and 
above the prices quoted you the excess or 
difference in rates are payable to you as 

remuneration forservices rendered. The 

rate given to Michael for Rnglish or 
American turpentine was Rs. 8 per gallon. 

It may be assumed that in the usual 
course a copy of the order of 31st August 

was sent to Simla and on the 12th Septem¬ 


ber Waite telegraphed to Simla referring 
to the inquiry of 26tli June as "your 
telegraphic indent of 26th July ( apijarent- 
ly a mistake for Junej for 5,000 gallons 
turpentine" and asking for despatching 
instructions. The Controller, Indian In¬ 
dents, replied by letter dated 17th Sep¬ 
tember, that "no further quantities afe 
wanted at present as arrangements liave 
already been made to secure our require¬ 
ments from elsewhere.” Waite did noth¬ 
ing on this letter. It is said that by the 
words “no further quantities” he under¬ 
stood Simla to mean that no more was 
required beyond the 3,500 gallons already 
ordered. But, if so, why ivere no des¬ 
patching instructions given in respect of 
that quantity? After a delay of more 
than a month Waite again telegraphed 
to Simla referring to the telegraphic 
indent of 26th July (meaning June) 
and said that 3,500 gallons were “waiting 
despatching instructions.,” These words 
are misleading. In the order of 31st 
August, Spalding A Co. had been direct¬ 
ed to deliver the turpentine to the 
Munitions Stores Depot at Narculdangu. 
Waite was moved to obtain despatching 
instructions not hy Messrs. Spalding & Co. 

but, in anticipation of delivery by 
the depot, to Avhich a copy of the order 
had been sent. Up to the 29tli October 
not a single gallon of the turpentine had 
actually been delivered. On the 9tJi 
Novemlier Simla replied through the 
post, merely enclosing a copy of their 
previous letter of 17th September. Then 
on the 15th November Waite wrote to 
Spalding & Co. and asked them to treat 
the order of 31st August as cancelled. 

Here again the suggestion can hardly 
be resisted that the delay which occurred 
after receipt of the Simla letter of 17th 
September was deliberate in order to give 
Spalding & Co. more lime in which to 
deliver the turpentine. The order was 
not cancelled till Waite felt that he could 
delay no longer. 

Spalding & Co., however, did not accept 
the cancellation of the order. On the 
21st November, Michael called on Mr. 
Peterson, then Controller of Munitions, 
who noted that he had told Spalding &Co. 
“that they should reply to us stating 
that they do not see their way to cancel 
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tlie ci.mtract and request us to take de¬ 
livery." He added: "I thiidc we will have 
t(.i take the niuterial. . For. the , 
their letter nui\' he awaited." 

.S[)aldinu’ ck (.’ ).'s letter 22ad NoA'emher 
illustrate.s the lii-ni's method.^. “Our 
air. dMiehael. ' it s:iys, “ealh^l on you 
yesterday and explained our position that 
we are unahle to sell this stock, when 
you were i<ood enoue:h to inform him that 


you will stand hy the order. Kindly 
have the letter cancelling;' the order with¬ 
drawn. We also await your instructions 
to deliver the (piantity ordered." !Mr. 
Peterson was thus asked to believe that 
th':* lirni had tlie whole quantity ordered 
in stock. lint it Avas as true in the 
months of Xovemher and December l!)i8 
and January PUD, as at the time of tlie 
order that ^lessrs. Spaldiii" tk Co. had 
nothin^t like. 3,500 gallons available for 
deliverv. 

i\lr. Peterson did not at once reply to 
Messrs. Spalding ck Co's, letter. Mr. R. 
D. Bell, Controller of Oils and Paints, 
had been sent from Simla to inspect 
Waite’s ofhce. On the 28th Xovemlier 
he recorded a note, to which b(Mh sides 
have referred, stating among other things 
that “the rate Its. 13 per gallon chai'ged 
by Spalding seem.s exorbitant" but tint 
lie flid not see how the order could be 
cancelled. Acting on this note, .Mr. Peter- 
so^n on the 2Dth Xovember called on 
Waite for an explanation which was re¬ 
ceived later on on the 14th January:— 

At tills stage of the negotiations, Bil- 
linghurst, on behalf of Siialding & Co. 
addressed a letter, dated lOth December, 
to Michael which we had better give in 
fidl, as Billinghurt's learned Counsel 
l)lace I considerable reliance upon it on 
his client’s behalf. The letter runs:— 

“16th December 1918. 

“P. H. Mich.vel, Esq., Calcutta, 

“Dear Sir, 

“Against the Munitions Department 
order for 3,500 gallons of tur{>entine 
which was purchased and which we 
delayed sending on your advice till the 
full consignment had been collected and 
which is now left in our hands owing 
to cancellation of order, we would ask 
you Avhat we are to do Avith this large 
expensive stock .on AA’hich heavy inter^t 


charges are accruing; We understand that 
Avliile AA-e ([noted you Rs. 8 per 
gallon leaAung ■ us a bare 10 per 
cent. ditforence to coA'er leakage,' 
cartage and , profit, you quoted, 
Rs. 13 ])er gallon to the iMunitions De- 
])artment, Aviiich extortionate price pro-' 
baldy caused the cancellation of the 
order, that is, Avhile Messrs. Spalding & 
Co. Avould have cleared a legitimate 
profit of about Re. 0-8-0 to Re. 0-12-0 per 
gallon, you Avould ha\’e bled the de- 
partmeint to the tune of Rs. 5, and this 
Avithout risk to yourself of any business 
losses. As the appointed receiver of this 
firm 1 am naturally anxious to pre\^ent 
any loss and, therefore, ask you AA'liatis 
to l)e done Avith .this stock and Avrite 
to you to learn if you have anj" pros-' 
pects of selling this. 

“Yours faithfully, 
(Sd,) Spalding & Co.” 

Learned Counsel argued that this 
letter showed that Billinghurst Avas not 
responsible for any guilty dealings 
Michael inay Juive had Avith Waite. But 
in the first place the letter is not in¬ 
genuous. As it begins and ends, it 
mei'ely folloAws the line Avhich had been 
taken at and after ^Michael’s intei'A'ieAV 
Avith Mr. Peterson on the 21st XoA'em- 
ber and regard being liad to Michael’s 
relations Avitli Spalding & Co. we cannot 
suppose that it Avas not as aa'cU known 
to him as it A\'as to Billinghurst that 
the full consignment had not been 
collected. Then as to the price, Spald¬ 
ing tk Co. had adopted the price quoted 
by Michael to Waite and the letter 
shows that they kneAv perfectly Avell that 

the department AA'as being bled. We re¬ 
gard the letter merely as a hint to 
Michael that he AAas to do his best to 
obtain the restoration of the order on 
the lines already agreed upon betAveen 
him and the firm. We may- add that 
the exhilnt is not the original letter 
but the copy taken from Spalding <k Co’s, 
press copy. book. Xo ansAA'er to the 
letter from Michael is forthoming. 

On the 9th January Spalding & Co. 
AA'i’ote again.to Mi'. Peterson: “We beg 
to inform you” they said, “that stor¬ 
age charges- and interest: on the ahpve 
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(the 3,500 gallons) are accumulating. We 
■were asked to- store the turpentine -on 
your account in September last as there 
was no accommodation at Narculdanga 
Depot pending despatching instructions. 
We regret we cannot undertake any 
further responsibility as we are unable 
to insure the goods; moreover, we are 
suffei'ing loss on account of interest 
on heavy outlay of capital, and cannot 
continue it any longer.” They were bold 
enough to continue: “We have, there¬ 
fore, to i*eciuest you to arrange to store 
it*- elsewhere, and release the space for 
our own use which we are in urgent 
need of.” 

Waite's explaination was, as we have 
said, received on 14th January. As re¬ 
gards the giving of the order of 31st 
August and the price agreed to, tiie ex¬ 
planation, in view of all the facts, is 
insulhcient and unconvincing. But in 
• his concluding paragraph, Waite said 
this: “If the Controller desires that 
the order should-be cancelled on the 
firm, there should, in my opinion, be no 
difficulty. As the lirm did not make 
any attempt at delivering the turpentine. 

I am rather inclined to stand by my 
letter of cancellation owing to the 
reason of their failure or non-compliance 
of the order.” Waite must, therefore, be 
acquitted of being a party to the re¬ 
presentation made by Spalding A ('o. 
to procure the withdrawal of the letter 
of cancellantion. It must be remembm'- 
ed that Waite’s conduct of his office 
had come under examination and it 
was incumbent on him at this stage to 
be circumspect. The main question, 
moreover, is not whether the re-instate¬ 
ment was procured by mis-representa- 
tion but whether the original order was 
or was not collusive and dishonest. 

Mr. Peterson then had before him 
Mr. Bell's opinion and Waite’s explana¬ 
tion. Neither Mr.- Bell nor Mr. Peterson, 
however, was aware of the arrange¬ 
ment under which jMichael was to 
receive Ks. 5 on every gallon of tur¬ 
pentine sold to Munitions, so that Spald¬ 
ing & Co. must have expected to make 
. a profit on their share of Ks. 8 a gallon. 
Mr. Peterson may, perhajis, have noticed 
that Waite’s statement that Spalding 


A Co. had made no attempt at deliver¬ 
ing- the turpentine was inconsistent with 
the case they were making that they 
had been asked to store the 
turpentine. On the 15th Januaiy lie 
replied to Spalding Co's, letters of 
22nd November and i)th January in a 
letter from whicli the following para¬ 
graphs are taken:— 

2. If you can prove to me that 
you have contracted for tlie supply of 
this turpentine on our account before re¬ 
ceipt of Mr. Waite’s letter No. 5535-P 
—21)2, dated the 15th November 1918, 
cancelling the order, 1 should l)e ob¬ 
liged if you send your representative 
to me with the papers giving evidence 
of this. 

“3. You slate in your letter, dated 
the 9tli January, that you were requested 
to store the turpentine on our account 
in September last, pending despatching 
instructions. I should be obliged if 
you would let me know whether tins 
was a verl:)al ariangenieiit or whether 
you have any document to tills elYect 
as tlie order for suiiply Avas for imme¬ 
diate supply and was not apparently 
com])lied Avilli. 

“4. If you can satisfy me on the 
above iioints, I am prepared to take 
delivery of tlie turpentine in accordance 
Avith the order.” 

On the . same date, I3th January, 
Mr. Peterson Avorte to Simla that he 
had been endeavouring to cancel the 
turpentine order but Avas doubtful Avlie- 
ther he Avould be able to do so as tlie 
lirm insisted on delivery being taken. 

On the 29lh January Siialding Co. 
replied in a letter of some length head¬ 
ed “AA'ithont prejudice” in the course 
of AA'Iiicli they said: 

“On the 1st Sejitember Ave receiA^ed 
Deputy Controller, Inspection, Demalid 
No. 3370-P—292, dated 31st August 1918, 
for 3,500 gallons of turiientine. Ai^out 
the 9th Seiitcmlier our j\Ir. Micliael ap- 
})i*oached the Dejiuty Controller. Inspec¬ 
tion,. for instructions for making the 
cases AA'hich had been omitted on tlie 
order, AV'heii he Avas asked to aAvait his 
instructions Avliich Avould be given in 
a fcAV days. 
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“A Aveek later, we again asked for 
instructions to mark tlie packages to en¬ 
able us to proceed with the delivery 
when we were informed not to deliver 
ihe turpentine at Xarculdanga, as there 
was no room to store combusitible goods 
under cover, all the space there heing 
urgently rerpiired for other valuable 
stores, and we were instructed to store 
the turpentine until we received 
despatching orders. 

“Our representative informed the 
Deputy Controller, Inspection, that we 
would store the turpentine, but we could 
not accept any responsibility for dama¬ 
ges or loss by fire, and at the same 
time we would charge a nominal rent 
for storage; this was accepted by the 
Deputy Controller, Inspection, which 
we had confirmed, r/de our letter, dated 
18th September 1918. 

“Since then vre did not trouble the 
Deputy Controller, Inspection, any fur¬ 
ther and awaited his instructions for des¬ 
patching. On 17th November last we re- 
‘•eivecl Deputy Controller, Inspection, 
letter No. 5535-P—292, dated the 15th, 
which was most sui*prising and inexpli¬ 
cable to us. At that time our 
Mr. Michael, who had this matter in his 
hands was away at Simla and on his 
return he called on the Deputy Con¬ 
troller, Inspection, -when lie was in¬ 
formed that he was ill, not attending 
office, Mr. Michael then called on your 
goodself and explained the position when 
you assured him that you would stand bv 
the order. 

“Under the circumstances you will 
see that there was no delay or want 
of attention on our part; we had to 
the best of our endeavours and at a 
loss of interest on the outlay, gone 
mucli out of our way to assist 
the Deputy Controller, Inspection, in 
agreeing to store the turpentine and it 
is matter of deep regret to us that 
we should now be placed in such a 
position, which we least expected, 
more particularly in view of the fact 
that on all occasions we were very 
prompt in supplying and despatching 
all indents placed with us. 

“We request that 3^ou will be good 
enough to take deliverv of the tiu’peu- 


line Avithout further delay, as it is 
impossible for us to suffer the loss 
of interest and run anj’ further risks. 
You are, no doubt, aware that the 
bank rate of interest has increased and 
our loss in this direction alone will he 
great. 

“As regards your request to produce the 

correspondence in connection with this 

order, we shall be glad to complj" with 

same if you Avill kindly appoint a day 

when it Avill be convenient for you to see 
them". 

The comments Ave have already made 
apply to this letter for Avhich Billing- 
hurst Avas undoubtedly responsible. It 
is onl}'" necessaiy to add as regards 
the reference to a letter of I8th Sep¬ 
tember, that no such letter is forth¬ 
coming and there is no copy of it 
in Spalding Co’s, press copy 

book. Mr. Peterson has left Calcutta 
and has not been called as a AA-itness. 
There is no evidence that he accepted 
Spalding & Co.'s offer to shoAv him 
their correspondence or that he made 
any further enquiry. Spalding & Co.’s 
reiterated statements that they had 
been storing the turpentine, Avhich aa'b 
regard as Avholly false, were certainly 
calculated to mislead. 

On the 11th F'ebruary, Mr. Peterson 
Avrote to Spalding & Co., directing 
them to deliver the 3,500 gallons after 
test and inspection by the Deputy 
Controller, Oils and Paints. There Avas 
some further correspondence as to the 
samples which Spalding & Co. sub¬ 
mitted. But in the result a sample 
Avas approved. Spalding & Co. 
delivered 3,499 gallons and their hillSi 
dated 30th April 1919. for Rs. 45,487. 
signed by Billinghurst in the name of 
Spalding & Co., AA*as duly paid. 

It must be emphasized that an ex¬ 
amination of Spalding & Co.’s books 
shoAvs, and that it is not noAv denied, 
that the firm could never haA'e supplied 
anything like this quantity of turpen¬ 
tine from their oaati stock. Their hooks 
shoAv that their stock increased from 
8^ gallons in June to 168 gallons in 
NoA'ember 1918, and dAA-indled to 9^ 
gallops on the lith March 1919. 
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It is proved that of the 3,41)1* gallons 
ultimately supplied, 3,026 gallons were 
purchased from the Standard Oil Com¬ 
pany, oil various dates, ranging from the 
17th to the 2Bth April, at the rate of 
Rs. 34 per 5 gallon drum or just over 
Rs. 6-12-9 a gallon. 

Michael's share of the Rs. 45,487 . paid 
to Spalding A Co. came to Rs. 17, 495 
for which he submitted a bill and receiv¬ 
ed payment. 

As regards thus transaction, we con¬ 
clude that when M’aite sent a copy of 
his order of 31st August to Simla, he 
must be taken to have presented that 
he had done his duty and that the 
order was a proper order at a reason¬ 
able price. It may be that at the 
time there was a scarcity of turpen¬ 
tine with a consequent rise in price, 
but it is evident that Spalding A 
Co. were in no position to fulfil the 
order till the market was replenished 
when the price would fall and in that 
state of tilings, the price charged was 
preposterous. No tenders were called 
for from such firms as the Standard 
Oil Company and in the circumstances 
it is not surprising that the transac¬ 
tions seemed to the authorities to 
demand inquiry* and examination. The. 
■whole of the facts were not then elicit¬ 
ed. Regard being had to the close re¬ 
lations which existed between AN aite 
and Michael and to other facts which 
have now come to light, the transac¬ 
tion, even if it stood alone, would 
arouse a strong stispicion that an un¬ 
lawful agreement eixisted between AVaitc. 
and Michael to which Billinghurst, on 
behalf of Spalding A Co., and 
possibly other members of the timi, 
were Availing parties. But the transac¬ 
tion docs not stand alone and it 
must be considered along with the 
other two transactions which are in ques¬ 
tion. ^ ^ 

On the evidence as a whole, wc 
are forced to the conclusion that this 
was a dishonest trajisaotion. In our 
opinion it was engineered by Michael 
in conspiracy with AA'aitc and there is 
equally no »Ioubt as to Billinghurst s 
complicity. There is the arrangement 
iDCtweeu " the firm and Michael and 


there is the fact that Billinghurst was 
responsible for the letters and represen¬ 
tations by which the restoration of the 
order was induced, Michael was too 
closely associated with the firm to 
make it possible to accept the sug¬ 
gestion tliat he acted independently 
and the undertaking involved in the 
acceptance of an order for the im¬ 
mediate delivery of 3,500 gallons could 
not have been honest. AA’e must accept 
the conclusions arrived at by the learned 
^Magistrate. 

Water-soluble oil. —A\"c tnrn to the 
transaction relating to water-soluble 
oil. The indent from Simla for this 
oil is dated 19th August, 1918, and was 
registered in AVaite’s office on the 23rd 
Augvist. The indent was for 1,800 
gallons, 800 to be supplied at once 
and the remainder at the rate of 200 
gallons a month. It appears that this 
oil is used in the Ichapur Rifle Factory 
in connection with machines for the 
cutting of component parts of metal 
fittings and the indent stated in its 
colurnn 2 that the oil was required 
“for cutting compounds.*’ In the same 
column AA’aite was instructed that “parti¬ 
culars of any substitute other than those 
proposed should be communicated for 
acceptance before the order is placed" 
and that '‘samples should be sent 
through the Superintendent, Rifle 
Factory, Ichapur." Then still in the 
same column, the statement is made that 
“the Asiatic Petroleum Company has an 
oil and the Barma Oil Company a com¬ 
position which is suitable". It is clear 
that this oil and this composition are 
referred to in the antecedent phrase 
“particulars of any substitute other than 
those proposed. 

In the remarks column, opposite the 
entry in column 2 referring to the Asiatic 
and Burma Companies, the note 
occurs. 

“Sample is being sent separately by 
parcel post registered." It does nol 
appear of what oil the sample <*onsisted 
or what became of the sample, but it 
is clear that AA’aite's attention was ex¬ 
pressly drawn to the fact that the 
Asiatic Petr'''leura Company had an oil 
y.'bich was suitable. It is further be- 
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yolul dispute that, in August. 1018, the 
Company luu.l;an ample and immedi- 
<itel\ a\ailal)le stook of a AViitcr-soluhle 
oil which . they called ^'turnoir and 
Avhich they were selling at Ks. 2-11 
a gallon. 11' aite Ijo- credited witli 
nothing more thanordinarv intelligence, 
there was no room for mistake on hi.s ])art! 
He had onI\ to aj)p]y to the C^ompanv 
and he would have obtained at the price 
stated an oil which "would have satisiied 
the uigent needs of the Jcha])ur Factorv. 

He did not. however, take that simple 
course In the first i)lace, he was dila- 
toiy. He did nothing* till lie 2 * 6 ceived a 
reminder from the Director of Ordinance 

lactones, Bengal, referring to the Simla 

■ indent upon which he noted that 
samjiles of this and home oil have been 
liromised by Spalding cC Co." Then comes 
aleftei^ dated 20th Se]>tember signed liy 
1. H. Michael ‘Tor Si)alding c'c Co.,'" 
intoiming aite that they were in a 
position to supply him with his recpiire- 
ments and forwarding a sample in a pint 
iiottle of an oil which they were prepared 
to deliver at Ks. 12 per gallon packed 
in one gallon tins. For the present we 
pass by the question of what oil the 
sample consisted. 

On the same date, the 20th September, 

Spalding tV: Co. wrote to ^lichael to con- 

fiim their cpiotations to him “for water- 

soluble oil as per sample handed to 

you for the Indian ^Munitions Board at 

Ks. 8j)er gallon. 1 hi one-gallon 

tins. Phey continucib ou are at 

liberty to cover yourself v.ilh any extra 

l)iice. Such, difference or excess price 

obtained by you will be payable to vou 

as your remuneration for services 
rendered.” 

I he sample in the pint bottle was sent 
on the 21st September, under AVaite’s 
order given on the 20th to the Ichapur 
ractoiy with a statement that it had 
been received from Messrs. Spalding 

-^y^other reminder, dated 20th Septem¬ 
ber, this time from Simla, requesting the 
very early supply and despatch of" the 
bil required, did not lead AVaite to make 

lurther mquiries or change his line of 
conduct. 


[19^4 


By a letter, dated 5th* October, th® 
Superintendent informed AA'aite that th® 
sample had lieeu “tested and found suiF 
able and asked him “to arrange for a 
sup])ly as soon as possible.” On the lOtli 
October Spalding & Co. were informed 
by letter of the result of the test and 
tliat an order would he placed for the 
supply and that deliveries must be made 
immediately, Nevertlieless. the foimal 
order was not issued till the 23rd Octo¬ 
ber. The order was for the immediate 
delivery of 1,800 gallons of “oil water- 
soluble as per sample approved” at the 
rate, including all charges, of Rs. l2per 
gallon. By a foot-note Spalding & Co. 
were directed to despatch the oil direct 
to the Ichapur Factoiy. 

Thus there was a delay of two months 
in placing an order which might have 
been placed at once and much more 
advantageoiisly if AA'aite had made 
proper inquiries in the quarters indicated 
on the face of the Government indent. 

Learned Counsel for Billinghurst sug¬ 
gested that AA aite was concemed to 
obtain “real" water-soluble oil. But the 
term is merely descriptive. The evidence 
sliows that there are various preparations 
in the market which come within the 
de.scription. They differ in their qualities 
and composition, some having a. basis of 
vegetable oil and some a basis of mineral 
oil. lender liis instructions it was AA'aite's 
clear duty to obtain as quickly and 
cheaply as possible an oil which would 
seiwe the purposes of the Ichapur 
I actory. It was not a question of 
academic chemistiy* but a practical 
question and there is no room for doubt 
that the Asiatic Company’s oil at 
Ks. 2-14-0 or Rs. 3 a gallon would have 
been ^ a ver>' much better bargain than 
the oil supplied bv Spalding & Co. at 
Ks. 12 a gallon. 

The delay did not end with the issue 
of the order of the 23rd October. 
Another reminder, dated 31st October, 
Avas addressed to AVaite by the Director 
of Ordinance Factories which led to 
Spalding & Co. being told that “if no 
intimation is received” of the despatch 
of the oil ordered, - “before the 13th 
instant, the demand Avill be cancelled on 
you.” Tliis letter* beai*s date the I4th 
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November, though the sentence quoted 
shows that the draft must have been 
prepared before the Khh. The office copy 
exhibited is not intialled but as issued 
the letter must liave been signed by or 
for Waite and a copy was sent to the 
Director. Replying on the 15th Novem¬ 
ber Spalding & Co. informed Waite 
that 240 gallons of water-soluble oil had 
been despatched on the 14th November 
and that they expected to forward the 
balance during the ensuing week. As a 
matter of fact the Railway Receipt shows 
that the first consignment of 0 barrels 
was despatched on llie Kith November, 

What appeal’s is that when Spalding A 
Co. stated as far back as the 20th 
September that they were in a position 
to supply water-soluble oil, they were 
promising more than they could then 
perform. 

Towards the middle or end of OctoVjer 
they addressed some forty lirms in Cal¬ 
cutta, including Messrs. Shaw, AVallace 
& Co., (agents for tlie Buniiaii Oil Com¬ 
pany), Messrs. Heatly A Gresham, and 
the Asiatic Petroleum Company asking 
for quotations for water-soluble oil. 

These inquiries were for the most i)art 
infructuous and at the hearing of the 
appeal learned Counsel for Billinghurst 
obtained leave to prove a letter, <lated 
26tli October, received from Mr. Jvlwin 
William Harlow of Messrs. Gillanders. 
Ai’buthnot A Company, the agents of 
the Asiatic Petroleum Company. 

Mr. Harlow was accordingly examined 
in this Court. He proved his signature 
on the letter which stated inability to 
supply the quotations asked for. In 
cross-examination, however, by the 
learned Advocate-General, he explained 
that he had water-solul)le oil at the time 
but lie understood that the imiuiries 
Avere made on l)ehalf of the Government 
ami he or his firm Avished 1o kee]> all 
Government business in their oaa'jl hands 
Avith a vieAV to supplying the Goveniment 
direct. 

In this case at any rate refusal to 
furnish Spalding A Co., Avith the quota¬ 
tions for which they asked did not mean 
that Waite could not have obtained 
Avater-soluble oil if he had himself 

made the inquiries made by Spalding 

3Q 



A Co. On the contrary, tliis evidenc'e 
shoAvs that if Waite had done what lie 
ought to haA'e done, viz., inrinired of tlie 
Asiatic Petroleum Com]')aiiy, lie Avould 
have obtained the oil at a reasonable 
price. 

The oil Avhicli Spalding A Co. even¬ 
tually supplied A\ais obtained as to two 
barrels from Messrs. Healty A GresJiam 
and as to tlie remaining 38 barrels from 
.Messrs. Grandage, Altiir A Co. 

The transactions Avitli the two lirms 
named are on re(*ord. To begiji Avilli 
there is a bill, dated 2()th October of 
^Messrs. Grandage, Moir, against Michael 
for Rs. 20 on account of five gallons of 
their oil. called “koolkut” ai Rs. 1 a 
gallon. The receipt on the bill shoAvs 
that it was paid by cheque on the same 
date. 

There Avas some dispute at the trial 
whetlier Alessrs. Mealty A Grcsliam sui» 
])lied (uie or two l>arrels of their oil 
called “thresol. ’ Before us the learned 
AdA’oeate-General did not jucss the ])oiut 
and it seems tons on tin* c\’ideu(;e that 
as contended for the defence, Spalding 
A Co. receiA’ed two l)arrel.s from this 
source, the tirst on tlie 20th Octoljer 
and the second on the 14th November. 


On the 0th November, Alessrs. Spalding 
A C^o. gaA'(' auor<lerlo Me.ssrs. Grandage, 
Moir A Co., for 500 gallons at Ks. 1 a gal¬ 
lon as arranged b\' .Michael and under- 
st(x)d thaL“vou Avill deliver us at Ihej’ale. 
of 80 gallons or two casks, each containing 
40 gallons from next Aveek.” On the 21st 
November Messrs. Grandage, IMoir A Co., 
Avere asked for a further 500 gallons and 
Avere told tliat “it is very important that 
we should hav(' furt her quantities deli\’er- 
(*(l t(i us (lailv. ' 


A book 

calhal Spalding's F 

aclorv Slock 

Book, relating ti) Iheij- depot 

at 

hhilally, 

shows 1 he 

following rt'ceijits 

of 

.Messrs. 

Gramlage 

, Moir A Company 

s Oil (koul- 

kut): — 



s 

15th November 1918 

1 

barrels. 


do. 

4 

do. 

28th 

do. 

0 

do. 

4th December 1918 

10 

do. 

2ikI Januaiy 1919 

6 

do. 

hth 

do. 

5 

do. 

9tlx 

do. 

3 

do. i 
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It is very pertinent to compare the dates 
on which Spalding Co. were negotiating 
for obtaining their supplies with the delay 
on aite s part in placing the order and 
Avith the date—14th Xovember—on which 
Spalding & Co. Avere threatend with the 
cancellation of the order. It is difficult to 
resist the inference that the order was 
delayed to enable Spalding & Co. to feel 
their way and that the threat to cancel 
was held back till Spalding & Co. had 
some prosjject of obtaining supplies on a 
sufficient scale. In other Avords, the prin¬ 
cipal jjarties to the transaction Avere acting 
in concert. 

^ On the 29th November the Ichapur 
I actory AAToteto Spalding & Co. acknoAA'- 
ledging the receipt (through the Oun and 
Sliell factory where they had been mis- 
carrierl) of tliesix barrels despatclied on 
the 16th. The case for the defence is that 
the six casks included the tAA'o casks sup¬ 
plied by Messrs. Realty dk Gresham, and 
the first four casks supplied by Messrs. 
Grandage, Moir & Co. The Factory com¬ 
plained that all the barrels were notequal- 
ly full. They added ; “ Please also note 

that the barrels do not appear to contain 
the same quality of oil; it is, hoAA-ever all 
soluble.” 

By the 20th December the Factory 
had received 25 barrels and by a bill of 
thatdate Spalding & Co. claimed payment 
of Rs. 14,340, the equivalent of 1,195 gal¬ 
lons as Rs. 12 a gallon. The bill Avas 
sent to the Factory for A-^erification under 
cover of a letter, dated 8th Januar>’ 1919. 
By a letter also of 8th January signed b\’' 
Meek for the Dei)uty Controller, Inspec¬ 
tion. (Waite Avas at the time absent from 
the office),Spalding Co. AA'ere requested 
to consider the order cancelled in respect 
of the balance of the 1,800 gallons, namely, 
605 gallons. On the 9th January, Spald¬ 
ing & Co. replied that they had already 
complied AA'ith the demand in full, and on 
the 23rd January they submitted a further 
bill for Rs. 7,752 as for 646 gallons. 

The position taken by Spalding & Co., 
therefore, Avas that they had supplied 1,195 
gallons in 26 barrels before the 20th De¬ 
cember and 646 gallons in 14 barrels 
thereafter.. The last three of the 14 
barrels Avere received by the Factory on 

jhe 10th January. By cojnputatioa the 


26 barrels contained an average of just 

under 46 gallons a barrel and the 14 bar¬ 
rels an average of just over 46 gallons a 
barrel. 

It had to be conceded in argument that 
the total of 1,841 gallons aa’us from 80 to 
100 gallons in excess of the Avdiole quantitj’' 
^ oil originally supplied by Messrs. 
Heatly & Gresham and Messrs. Grand- 

^ Co. The excess may 
have been more but it Avas certainly not 
less than from 70 to 80 gallons. 

We have said that Spalding & Coni- 
pany s bill AA*as sent to the Factory for 
verification. It dreAAr from the Superin- 
tendent. Captain Kinloch, a letter, dated 
14th Jhnuarj^ 1919, of AA'hich some part 
must be quoted. Captain Kinloch began 
b.A regretting that he could not certify the 
bill as correct in respect of tlie quantity 
or condition of the goods supplied 

As regards quantity he said: “Had 
the barrels sent all been full, the quantity 
woiilcl have been correct, but 10 of them 
ivere not, and as my reducing a bill with- 
out leference to the firm causes annoy- 

, wrote to them under my 
No. 393, dated 29th NoA’ember 1918, point- 
ing out that the oil aa'rs not all of the 
same quality, and asking them to sav 
what the measurement of the doubtful 
bairels aa'us, but up to noAv they have not 
ansAA^ered and I have accordinl}' not com¬ 
pleted the measurement. Could you 
kindly ask them to send some one along 
to see to this ?” 

a regards conditions he said this 
As far as condition goes, No. 3 barrels 
seem to be alike. Out of the aaKoIc con- 

appear to be really 
soluble oil. The others are slightly 
eraulsified and they vary each from the 
other. I send you three samples marked 
A. J3, and C. I had tAvo of them analysed. 

I he sample marked ‘A’ had a specific 
gravity of-925, that marked ‘ B ’ 1001, and 
the latter Avas reported to be in a semi- 

emulsified condition. It is evident they 

are not the same, and if one of them is 
according to the sample supplied bv the 
firm the other cannot be.” 

„ he truned to the price and said : 

I notice from the bill that the price 
charged is Rs. 12 per gallon ; surely this 
IS an error. 1 purchased a really goo<l 
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soluble oil from the Asiatic Petroleum 
Company during 1917 at Rs. 2-6-9 per 
gallon, and I notice that on the D. O. F. 
No. 14638-S., dated 13th August 1918, 
transferring the order to the Indian ^luni- 
tions Board, a note to the elYect that the 
Asiatic Petroleum Company supply a 
suitable oil, is mentioned." 

He continued : “ For exami:>le, if the 

whole cjuantity invoiced liad V>eeii re¬ 
ceived from Messrs. Spalding A Co., 
i. e., 1,195 gallons, as each gallon 
as supplied makes 11 gallons for use at 
the machines, the total quantity of lubri¬ 
cants produced would have l)een 13,145 
gallons, and the cost Rs. 14,340— 
17'44 per gallon. ()f the Asiatic Petrt)- 
leum Com])any's compound only 215! 
gallons would have ])een re([uiied to 
make the same (luantityof lulndcant and 
the cost would have been Rs. 598-10-0 — 
62 per gallon". 

“ I recognize that the price has l)ecn 
agreed upon with Messrs. Spalding A 
Co. and had the oil sui>plied all been 
the same and up to sami)le, I should liave 
•had no legal ground fur complaint, but as 
it is not all the same and is mostly veiy 
inferior, and as these costs are all debit¬ 
ed to the rifles produced here, I should 
be glad if you could see your way to 
obtain a reduction of the rate." 

He concluded by asking that a repre¬ 
sentative of the firm might be sent out 
to discuss the matter with him and see 
the supi^ly in bulk. 

A copy of this letter was sent to Spald¬ 
ing A Co. and acknowledged by them in a 
letter, dated 30th January. " In reply.” 
they said, “ we beg to state that we were 
not asked to supply water-soluble oil to 
any specified specific gravity, nor had we 
undertaken to do so. The indent placed 
with us distinctly stated ‘water-soluble 
oil ’ only and in accordance with this in¬ 
dent we have supplied the required 
qiiantity commencing from November 
last, and it was not till our bill was pre¬ 
sented in January tliatfor the first time 
the question of price and specific gravity 
have been raised by the Huperintendent, 

Rifle Factory, Ichapur." 

They went on to say thnt “when the 
enquirj’^ for water-soluble oil was placed 
ytiih US for the rei^uired qustati^y; ihere 


was no contractor who was in a position to 
comply with this order." That shows 
how little they knew of the market. “We 
are, however," they added, “quite pre¬ 
pared to meet the Superintendent as de¬ 
sired bv you." 

In answer. Meek, on the 26th February 
drew the attention of Spalding A Co. to 
the fact that the order of 23rd October 
distinctly stated “oil water-soluble as per 
sample approved," and to the further fact 
that the result of the test of their sample 
had l)een communicated to them. 

82 >alding A Co. did not write again till 
the 29th Aj^ril, when in a letter headed 
“ without prejudice" they maintained 
their i^osition. “We supplied the oil," 
they then said, “according to the sample 
apj>roved in November 1918, and it was 
not Tuitil end of the January 1919 after 
our hiW had been presented for payment, 
that the (|uestion of specific gravity and 
])rice was raised by the Superintendent, 
Rifle Factory. We were never asked to 
replace any of the oil and were, therefore, 
satisfied that the soluble oil siipj^lied by us 
must have been ap]>roved. As regards the 
rale, we were asked to tender our rate for 
the oil by the Deputy Controller, Inspec¬ 
tion, the same had been accepted; vide 
your office demand * * dated 23rd 
October 1918. Under the circumstances 
we see no justification for reducing 
the value of the oil supplied and deliver¬ 
ed by us. We trust you will be pleased 
to ])ass our bills for same as these had 
been considerably overdue. Bank in¬ 
terest is accruing on the amount and 
we cannot afford to suffer further loss." 

In speaking of “the sample apjiroved in. 
November 1918, " Spalding A Co. were 
apparently referring to the Factory's 
letter of 29th November in which it was 
said that while the oil supplied was not 
all of the same ciuality, it was all 
soluble. That letter was in the nature 
of a complaint rather than an approval 
and what the firm had contracted to do 
was to supply oil according to the sample 
in the pint bottle. On the 30th April, 
Meek, acting under instnictions from the 
Controller, Oils and Paints, Simla, with 
whom he had been in communication, 
finally refused to pass Spalding A Co.’s 
bills, which he returned. At the samQ 
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time, iie requested them to remove the 
re.iected materials. 

This last request was also made under 
a direction from the Controller, Oils and 
Faints, to the effect that so much of the oil 
as had not been used should be returned. 

followed 

According to the Factory, thevhad msed 
Uie contents of i>(i l.arrels of Spalding * 
bo. ,s oil. amounting to 1,040 gallons for 
an a\erage of 40 gallons per barrel), 
lliey propased to return the balance of 14 
larrels. I his appears from a letter dated 
Lbth May, addres.sed by ('apt. Kiiiloch 
to the L ontroller of .Munitions. .Michael 

f the Factorv on behalf 

of Spalding Co., before tlie letter 
M-as written and Capt. Kinloch 
begins his letter as follows : “ The 

14 bairels of oil which it is proposed 
to leturn to Siialding Co. have not been 
measuied, 10 of tliem were not correct 
when received and a representative of the 
"'■m recently called here andsatisfied liini- 
self that the fpiantity was not correct.” 

1'urther on Capt. Kinloch .says; “The 
statement of the reiiresentative of the 
firm that the oil was correct to the sample 
cannot be admitted. He called here’ 
saw the oil and had to admit that no twd 
barrels were alike e.xcepi tw,, whi,4i coii- 
laiiiedaiioil tillerly tlilfereiit to anv of 
the others.” 

Capt. Kinloch then referred to (he 
analysis which luul lieeii made of samples 
taken from three ditferent barrels 

Further details as to .Mieliaid's visit 
were gMve.i in H.e witnes.s-box bv 
AH. 1 itzpatrick who was in 1919 Head 
Overseer of Stores of the Rifle Faeton- 
In reference to Capt. Kinloch’s letter lie 
corroborated the .statements therein nia.le 
and saitl (liat .Mi(4iael was the representa- 
tm' of Spahlings (inn. He alL. tl^dd 
Ull hj cgard to tln re being onb | w,i 

barrehs alike Alndiaci e.vplained the Spald¬ 
ing s chemist had been carrying out ev- 
periment.s and that probably accounted 
for tne two barrels being utterly differ¬ 
ent from any other. In my opinion tbe 
sample sent to us had been made of oil 

^ the two barrels which 
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On the 5tli June a copy of Capt. Kin- 
loch's letter ^vas fonvarded by Mr. Meek 
to Spalding; & Co. with the request that 
the.\' Avould submit a revised bill for the 
1,040 gallons actually used and remove 
tlie remainder from the Factory. 

Spalding- Sc Co. I’ei^lied in a letter, 
dated 8th July, the signature of which 
Spaldingtk Co." is in Billinghurst's hand¬ 
writing. The linn did not dispute the 
tact of i^Iichael s visit nor did they chal¬ 
lenge tlie statement thal at the time of the 

visit t here were at the P^actory 14 barrels 

of tlieii- oil unused. Tliey addressed them- 

seh os to the quality of the oil and stated 

then* reasons for refusing to take hack 
the 44 barrels. 

l^efore we deal with the quality of the 
oil, it may be mentioned that ultimate- 
\y Factory sent away 1-4 hairels. 

F>j)aldin, 2 ; (’o. refused p) take delivery 
<uid the oil was sold. 7'here has been 
some dispute whetlier 12 of these 14 
barrels contained Spalding cV: Co.’s oil, 
Imt the point is really immaterial. There 
IS some confusion and obscurity in the 
evidence and some mistake may have 
lieen mj.de as regards the barrels sent 
away. Ue will take it that at one time 
or another the Factory consumed the 
contents of .i8 of the liarrels received from 

kSj)alding iVc (’(». 

As 1(1 the (|uality of the oil it is com- 
niun ground that two <Uffereiit kiiuls of 
oU were supplied, namelv, the oil in the 
two barrels ])robably those obtained by 
Spalding iSc Co. from Messrs. Heatly (k 
(xiesham, and the oil in the 38 liarrels, 
all of winch proliahly come from Messrs, 
(xrandage Moir C’o. We gather from 
Capt. Kinloch’s letter of 16th May that 
tile two barrels contained an oil of 
identical kind and quality, utterly differ¬ 
ent Inun the oil in the 38 barrels. .iVs 
to the latter oil it was all similar in 
hind Ihougli cliemical analysis slutwetl 
that it iniglil vary some\vliat in (juality 
or composition from barrel to barrel. The 
Oil or preparation in the two barrels had 
mineral oil as a basis while the basis of 
the preparation in the 38 barrels was a 
vegetable oil, probably castor oil. 

Now we have said that according to 
1'^.‘^sfence tlie sample in the pint bottle, 
which was found, satisfactory, was a 
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sample of the oil in the bvo barrels. The 
matter is not free from doubt but the 
contention is supi)orted to some extent by 
the evidence of Mr. Fitzpatrick to wliich 
we have referred. But if the couteiitioii 
be accepted, it is obvious that tlie oil in 
the 38 barrels was not in accordance with 
sample. On the other hand, on the foot¬ 
ing that the contract for the supply of the 
oil was a valid mercantile contract, un¬ 
tainted by fraud. Spalding Sz Co. might 
well liave said that the Factory had not 
taken eitlier of the two courses indicat¬ 
ed in section 118 of the (\)ntract Act. 
They had not within a rea-^(mablc time 
rejected tlie oil altogether as not being up 
to sample nor had they within a reason¬ 
able time given notice that tliey would 
accept the oil but intende<l to claim com¬ 
pensation or damages. If tlie letterof 2!)th 
November was in the nature of a complaint 
as regards the first consignment, it was 
hardly a suflicient notice that damages 
would l^e claimed in resped of the oil 
taken into use. 

Tiie Factory apparently did iK)t use the 
oil in the two barrels which i\Ir. Fitz- 
l)atrick considei'ed av.is according to 
sample and it is not disputed that thes" 
two baiTels at any rate were among the 
14 ultimately sent away. The explanation 
])robably is that the tpiantity in the two 
barrels was insufheient to meet the Fac¬ 
tory’s needs foi' any length of time, and 
that the best had to l)e marie of the bulk 
of the oil supplied of wliitdi at l\ast 2(» 
barrels were iised. Ueferiing to the 
(piantity used in hi^ let I ei-f>f Kith May, 
(Captain Kiidoch said : “ The reason why 

this large quantity fl.OlO gallons) had to 

be used was that I had iiotliing else avail¬ 
able and the (piality was so poor that 
large (piantities luul to l)e used to make 
tlie correct emulsion for use at the 
machines," 

But on tlie footing that the contract 
was valid, it was (piite unnecessary for 
Michael to invent imaginary cxpeidmeiits 
by an imaginary cliemist or for Billing- 
hurst to make the statement a\ hich fol¬ 
lows in the tirm’s letter of 8th July: — 

" At tlie time when the eiuiuiry for the 
oil was placed with us tliere was no such 
oil available in the market, and as this 
demand was a j)res.sing one, we were 


asked to manufacture the oil. In this 
connection, we had to go very mucli out 
of our way to jirepare this oil in order to 
meet the demand; in doing so we felt that 
we were assisting the iMuiiitions Board at 
a neeilful time." 

Such explanations of the variations in 
the kind and cpiality of the oil supplied, 

11L 11 genuous and dishonest 
The suggestions made in argument liefoi'e 
us, that Spalding tSi C'o. wislied to conceal 
the fact that they were mere middlemen, 

were afraid of losing Go¬ 
vernment cust un, cannot lx* entertained. 
In July K)I!) iSjialdiug A C’o. could Iiuvc 
had no i>rospt\'-t of receiving any furtiier 
oi'ders from (lovtu ument iu any of its dc- 
]>artnieuls. The d(>sin* to conceal the 
fact that tlicy wcri' middlemen must have 
been the product of other motives. Doubt¬ 
less, they were unwilling Mint di.scovery 
should l)e maileofthe price at which they 
liad purchased the oil from .Messrs. 1 IcatIv 
A Gresham and M(*ssrs. Gramlage 
^Moir A (\). 

But l)efore we come to the bearing of 
the (piality of the oil or tlie price charged 
or the horia fides of the transaction, there 
is another matter to be mentioned. We 
liave said that ac(*ording to their liilla, 
Spalding A Co. supplied more oil than 
they obtained from tlieir sources of sup- 
j)ly. It has lieen suggested f(jr the pro¬ 
secution that in order to make up the 
exee.ss, soin? of tlie oil ol>tained from 
Messrs. Granflage, Moir A Co., was in 
som(‘ way diluted or adulterated. We 
are ikJ. satisfied that this is established. 
In resjiect of the first consignment tlie 
Factorv complained in their lettei' of 
2i)th November that all the liaiTels were 
not eipially full and in his letter of Kith 
May ('apt. Kinhudi stated that 10 of the 
14 baj’i’els were not correct in (plantitv. 

It may, tlierefore, he tliat Me.ssrs, S|>ald- 
ing A (k>. (diarged in their bill for a 
larger numiier of gallons than were ac¬ 
tually sup]>iied. 'I’lie po.secution, Jiowever, 
have n(jt complained of the bills on 
this ground and we shall, therefore, 
assume that if aii excess charge of 
this kind was made, it was due not to 
design but to some mistake of calcula^ 
tion. 




There remains the question whether 
the order given l>y Waite for this oil was 
an honest order. In this ease, as in the 
other cases, it is clear tliat in foiwarding 
a copy of the order to Simla, Waite repre¬ 
sented that it was in facd an lionest order 
and tliat the price to be iiaid was a fair 
market price. If the order was the result 
of an unlawful arrangement between 
\\ aite and Alichael and Hillinghurst act¬ 
ing on behalf of Spalding ' cV: Co. it 
follows at the least that an attempt Avas 
made by those i>rivy to that arrange- 

ment to cheat the responsible authorities 
at Simla. It is scarcely disputed it 
cannot be seriously disputed—that the 
price charged Avas exorbitant. If Waite 
had made the most cursory inquiries 
inquiries Avhich it might almost be said 
he AA'as directed to make, he could have 
purchased, at something under Rs. 3 a 
gallon, ample suiiplies of an oil AA'hich 
AA'ould not only have served the Factory's 
puijiose but AA’ould haA’'e gone much 
further than the oil supplied. Tlieiioint 
as to the difference betAA’een the Asiatic 
Company's oil and the oil supplied is Avell 
brought out in the Superintendent’s letter 
of 14th January, 1919, from Avhich Ave 
have already quoted. But the poor 
quality of the oil is not reallv im¬ 
portant factor in this case. As the 
learned Magistrate said, the price Avas 
“exorbitant even for good oil." If we 

assume that neither Waite nor Spalding 

Co. Avere aAvare that Avater-solubll 
oil is mixed Avith Avater before use and 
that some of these oils will mix Avith 
a larger proportion of Avater than others, 
there still remains the fact that Waite 
himself made no inquiries of the Asiatic 
Petroleum Company and did not call in 
the ordinary AA’ay for tenders. From 
observations already made it is apparent 
that we cannot accept AVaite’s statement 
made in a letter, dated 30th May 1919, 
Avritten from Ootacamund that he made 
personal inquiries from certain tirms 
including the Asiatic Petroleum Com¬ 
pany. It is no violent presumption to 
suppose that on the 20th September when 
Spalding & Co. sent in the sample in 
the pint bottle (obtained as it is said 
from Messrs. Heatly & Gresham) and put 
in writing theij* agreement Avith Michael 


that he should retain any excess over 
Hs. 8 a gallon, the firm kneiv that the 
market price for such oil AA’ouId not be 
more than Rs. 4 or 5 a gallon—the prices 

subsequently purchased. 
If tlie hills for the oil had been paid 
by (JoA’eniment, Spalding A: Co. would 
have received someAA'liat less than tAvice 
the juice they themselves paid an addi¬ 
tional Rs. 4 per each gallon Avould have 
gone, in the first instance at any rate, 
into Michael s )ocket. Indeed, Michael 
submitted a bil to Spalding A Co. for 
Rs. 7,200 (etjuiA^alent to Rs. 4 a gallon 
for 1,800 gallons) and Avas paid Rs, 2,500 
on account though Spalding A Co. had 
not receiA'ed and in the result did not 
receiv'e an 3 'thing from the GoA'ernment. 
AVaite, it must be remembered, AA'as 
throughout in close communication A\'ith 
Michael AA’hile the latter took a large 
share in the conduct of Messrs. Spalding 
A^ Co s business. The price to AA'hich 
AA aite agreed Avas so extraA’agant that 
C apt. Kinloch thought it must be a mis¬ 
take. AA'e are not surprised that he was 
dismayed AA'hen Spalding A Co.'s bill Avas 
sent to him or that the transaction at¬ 
tracted attention at Simla and apparently 
AAas iiisti’umental in leading the autho¬ 
rities there to dej)ute Mr. R. D. Hell, 
the Controller of Oils and Paints, to 
Calcutta for the purpose of examining 
AA’aite’s office. 

Regard being had to all the circum¬ 
stances AA'e ha\’e detailed AAe can come to 
no other conclusion than that this transac¬ 
tion Avas the result of a corrupt and 
dishonest bargain to Avhich AA’aite and 
Michael and Billinghurst AAere parties. 

The aboA’^e statement of facts relates to 
the three specific instances relied upon 
Iw the jtrosecution as shoAving the exi.st- 
ence of a general conspiracy jjetAA’een the 
appellants and AA^aite, 

It AA»as argued on behalf of the appel¬ 
lants that the fact that there AA-ere three 
letters from Spalding A Co. to Alichael 
relating to these three matters, proved 
that there could not haA’e been one 
genera] conspiracA^ and that a separate 
agreement AA'as entered into Avith respect 
to each of the three transactions, v-iz., 
linseed oil, turpentine, and A\’ater-soIiibJe 
oil. 
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On the other hand, it was argued on 
"behalf of the pi'osecution that the con¬ 
spiracy to cheat the Government of India 
was arrived at some time about the 14th 
June 1918, and that the subsequent 
agreements were merely supplemental 
to the original agreement. The dates 
of the three letters from Messi’s. Spald¬ 
ing &,Co. to Michael were 14th June 1918, 
3rd September 1918, and 20th September 
1918. 

It was pointed out on behalf of the 
prosecution that the letter of 14th June 
1918, referred to other oils in which 
Spalding & Co. might be interested, as 
well as to linseed oil, to which special 
reference was made—that letter of 
3rd September 1918 expressly referred to 
the previous letter of the 4th June 1918, 
and that with regard to the letter of the 
20th September 1918, which dealt with 
water-soluble oil, Michaers bill to Spald¬ 
ing & Co. for Rs. 7,200, in respect of the 
difference in rate for water-soluble oil, 
referred not only to the letter of 20th 
September 1918, but also to the letter of 

14th June 1918. 

In our judgment the mere fact of there 
being these three letters in respect of the 
three articles is not inconsistent A\ith 
the existence of one general conspiracy. 
The letters of the 3rd and 20th September 
1918 appear to have been supplemental 
to the letter of the 14th June 1918. 

The large order for turpentine had been 
given by Waite to Michael on 31st August 
1918 and it mav not unreasonably be 
concluded that Micliael desired to have 
it definitely stated that the terms with 
respect thereto should be on the lines of 
the letter of the 14th June 1918. ^ 

The amount of Spalding & C o. s bill 
against the Munitions Board in respect 
of the order for turpentine was Rs. 45,48/ 
and Michael’s bill against Spalding & C o. 
was no less than Rs. 17,495, 

It was, therefore, an important matter 
both for Michael and Spalding & Co. 

It is to be noted that Michael received 
no commission in respect of that transac¬ 
tion but his remuneration was based on 
the excess i*ate charged to the Munitions 
Board, whereas in respect of the linseed 
oil he received commission as well as the 
other surqs aU’cady mentioned, 


It is further to he noted that this was 
not the first transaction in turpentine. 
It appears that on the 2nd July vSpald- 
ing Co. received an order for 20 gallons 
of turpentine, Java, No. 2. Spalding ^ 
Co.’s account against the Munitions 
Board was Rs. 160, Michael’s bill against 
Spalding & Co. was Rs. 80 in re.spect of 
the excess rate. 

On the 11th July 1918 Spalding & Co. 
received a further order for 600 gallons 
of turpentine, Java, No. 2. Spalding 
Co.’s bill against Munitions Board was 
Rs. 3,900 and Michael’s l)ill against 
Messrs. Spalding t'c Co. was no less than 
Rs. 2,400. 

On the 9th August there was a further 
order for 25 gallons of turpentine, Java, 
No. 2, which was supplied at the rate 
Rs. 25 per gallon—a most extortionate 
charge. 

Spalding & Co.’s hill against the Muni¬ 
tions Board was Rs. 625 and Michael’s 
bill against Spalding & Co. was no less a 
sum than Rs. 500 out of a total of Rs. 625. 
It is difficult to find any justification for 
such transactions. 

These bills of Michael’s against Spald¬ 
ing & Co. were based an the excess rates 
obtained by him from the Munitions 
Board over and above the rates quoted to 
him by Spalding & Co. 

These items are to be found entered in 
Spalding & Co.’s journal at page 21 under 
the heading of “Michael’s Commission 
Account.” 

The number of bills, the excess rates 
and tiie amounts due to Michael are set 
out in the entries. 

The learned Counsel for Billinghurst 
said that Billinghurst was riuaware of 
these entries or transactions. We find 
it difficult to accept such a statement. 

It is clear, therefore, that the arrange¬ 
ment set out in the letter of the 3rd Sep¬ 
tember 1918, which related to turpentine, 
was in force and was being acted upon 
before the letter of the 3rd September 
1918 was written and, in our opinion, that 
letter came into existence because of the 
large order which had been obtained on 
the 31st August 1918, in order that there 
should be no doubt as to the excess pro¬ 
fits which Michael was to put into his 
pocket in respect thereof, 
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KTr.T.rNv;nrn.^T ?■. F.^rran^^ 

li "a. on tin. I'Oth Sopi,.n;Lrr 1918 (hat 
m an.Mver to an enrjnir\- from Waite 

upl'I.v the water-.olul,i;- oil an^ the 

SpahUm. v'r tl>a samedav 

in_ then (|uotations to .Alidiael and 
agree.n.u- to allow hint the dilfe.e, eo 

' ;a ,, h.s se,-v,ees. X„ oom.nission 

l ,'‘ . n-.|,e,.| ,,!• ,|,i, matte, - 

' ■'..do-.nlv .Miel.aeIX l.ili 

Itic ^nil, < . , . It M !( .1 

‘^"’-■*1- w I' ll 

1 , a I 11 j I ,| H i -j i I iw* MH S 

■Ni-'W.n- lh.-,l h t,-e-,le,| i ' 

.;an el ,,f ,!w o:.;;;im!l 'm-r 

liav;;.::;''::..,;--;--- .e.-n.s 

fails. 'em-ial (•(.nspiiaey, 

It 'Vas fiirlhei' ll.-.WiI on Keleili' , r ,1 

app.'llanis that the faet that he,-e we,'e 

a l.it.-,- ,,l the Ih.ve ,nattei-,s alle"-ed -IS 
"'eti aet.s h.v t he |„-o,see,it ion, and that 
1 ua.s not |n-,,ved that .snel, I ,a nsael ions 
M< i< riandnlejil o|-dishonest \vas incon- 
eisteni with the existeiiee of one i;enei-al 

(anispiKK-y. -tmiai 

. o.d 'ntii’n, ■•■'•eei.l that 

M.nT.ntaui A.s.smniiio. Pu- j 

arir.uncU that all suah utlior tnuisar t o is 
we,e honest, hnt that the three A,i, h 
hye^ heel, in vest 1 -ate. 1 weie not honest 
thc^se facts are not ,,ieon.siste,it with'a 
•rim.nnl eon.spiracy to def,-and he 

(mveiaimcnt of India as and wl,e,i 
tunity (»f'("'uri*p(l 

Keferenee was niarle to Waite'sl.ankin- 
nis drxount ul various Jar-^e suins of 

money some of them in eash, the result 
hem^Yhat there was an accretion of about 

V /c.v/i Y iHj)ees in tlie course of a year 
o\er and above his salary. ^ 

U e are of opinion that' no I'eliance ean 

It e.J in this inoseculion, h.r m. oivw^f 
iiaslieen ,-iven that anv of si,e 

"•ere .n connection with'the t,a, iac'ti s 
now nndcr eonsi.leralion. '’"‘•'’‘i'tion.s 

« 


Having regard to the facts which have 

l-ieeii proved in this case, we are con¬ 
strained to come to the conclusion that 
-uiehael and Billinghnrst entered into a 
criminal conspii-acy, as cliarged hy the 
pioseciition, to cheat the Government of 
Jndia of sums of money in connection 
'\yli .supplies In- Spalding A- Go. to the 
-Uunitioiis Board, and that the facts point 
to there liavin." lieen one "encral cons¬ 
piracy to c;,riy oni sii.-h cheating as and 
u hen 11 | .purl iiiiily . iccn rrc. I. 

ai-.- Inrllii'r of opinion that such 
■ •healing i-onl. I not lia\-c hccii cai-ricd out 
c.xccpt -with the connivancc.assistanccand 
knowledge of Waite.and that Waite hini- 
hHc to the ci’iniinal conspiracy 

1 he lesult of onr conclusion, arrived at 
alter a prolon.ged hearing of the appeal, 

IS tliat the decision of the learned Magis¬ 
trate in respect of tlie first charge must be 
upheld. 

The second charge was as follows.— 

2fith August 1918, 
aii.l 1 a' lOth Decemher 19IS. in Calcutta, 

P ' ‘ lul Balacklnirn, 

Vp 1 ■ , and I 1) P. IT. 

Michael chcate.l the Government of India 

'lishoncstly m.liiciiig them todeiiver 

‘p for the smi, of 

r^s. o.the jiropcrty of the Govern- 

nient .,f India, for credit of .Me.ssrs. 

S laid mg X- ( in imyment of fraudulent 
ks Xos. I.i3 to 137 for linseed oil and 
I Hereby committed an offence punishable 
nu er .section 120, Imlian Penal Code, aiul 
"itJiiii the cognizance of mv Court " 

V to ihe five hills 

-No.s to 13/, ^ ohimo 11 offhe Paper 

ff'I to 153. Objection was 
taken to the form of the charge on the 
giound that it did not state the person or 
persons who were deceived by the alleged 
fraudulent bills Nos. 133 to 137, and who 
r\ere thereby induced to deliver the 
cheque for Rs. 59,265. 

It was alleged that, although the Gov- 

einment of India might he said to he a 

l>er!3oii witJiin the meaning of section 420 

"I tli.‘ Indian Penal Code, there was no 

.Mi.ggestioii that the ))ersons constituting 

tlie (.overnment of India as defined hy 

•section 16 of the Indian Penal Code, 

Avere .leeeived or induced to issue tlie 

% • 
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cheque and that the defence were en¬ 
titled to know the person or persons 
upon whose mind or minds the fraudu¬ 
lent bills were alleged to liave operated 

In our judgment, the charge should 
jiave contained an allegation of the person 
or persons who were alleged to have 

been deceived and induced 'to issue the 
cheque. 

We are of opinion, however, that the 
omission should not he regarded as a 
fatal defect in tlie cliai-ge, inasinucli as 
the accused were nol misled and there 
was no failure of justice l>y reason of tlie 
omissitin of the ai>ove-nanied particulars 
from the charge. 

Another objection was taken to the 
second charge. It was alleged that the 
live bills, therein referred to, were pre¬ 
sented at different dates, and tliat if any 
offence was committed by the appellants 
in respect of tlie bills, there were live 
separate offences of cheating and live 
separate offences could not be included in 
one charge. 

In our judgment this contentioncannot 
be accepted. 

The offence charged under sect ion 120, 

Indian Penal Code, Avouhl not be com- 
I>lete until the OoA'^ernment of India, 
being induced thereto by the alleged 
fraudulent bills, deliA'ered the cheque for 
Hs. 50,265. Until the last of the live bills 
AA’as delivered the inducement was not 
complete, and until the cheque was issued 
the offence under section 420, Indian 
Penal Code, Avas not conqilete. 

In our judgment, therefore, the chai-ge 
did not include live separate offences as 
alleged, but one offence only. 

A further objection, lioAveA’er, was 
raised on the ground that the prosecution 
have not proved that any iierson or jier- 
sons representing the Government of 
India Avas orAvere deceiA-ed by the alleged 
false and fraudulent representations con¬ 
tained in the bills or Avere induced to 
issue the cheque by reason thereof. 

The material facts in this respect are 
as folloAA's:—The bills Nos. 133 to 137 
Avere sent l»y Si)alding tSc (/o. to Waite : 
AVaite, on the lOth October 1918, sent 
them to the Deputy Cojitroller of War 
Accounts, Calcutta, Avith a coA'ering 
letter of that date, addressed to Deputy 


56!) 


Controller War Accounts, ihmitions 
Board, Simla. 

The Deputy Controller, War Accounts 
Mumtions Board), Calcutta, forwaided 
the bills with aite’s letter to Biiiila 

He made an endorsement on tlie letter 

as follows “Not checked: order is prior 
to August, 1918.” 

In his evidence 8. K. Dutta Gupta the 
Dejiuty Controller, War Accounts, Cal¬ 
cutta, explained that, with regard to hills 
r(datiug- to orders jilaced hefore Ist 
August 1918, lie passed them from Cal¬ 
cutta to Delhi or Simla wilhout audit or 

eheck wiiieli he left to the Delliior Simla 
olhce. 

* 1 practice tlie aliove- 

mentioned endorsement Avas made 

The hills in question were dealt with 

in the audit olhce at Simla by an Official, 

A. K, Ayer. 'I'he ciicque for Ks. .a9-hi.i 

was signed by another Official, C. l>. A 

Aiyar. C. P. A. Aiyar, who signed the 

cheque, said that befoie issuin'^ a 

cheque he saw that tlie hills had been 

properly signed and |ia.s.sed hv the audit 

officer, i-H., Air. J. P. Dutt in 12 ca.ses and 

uy tJie other audit otlicer. X. K Vyer as 

regards the rest of the hills in respect’ of 
linseed oil. Tlie hills in (iuestion hear 
endorsement ” Pas.sed for Us.- 

the endorsemeiii in each case men lion in’..- 
thoaiiiounl of tlie I'iJloiid initial- 

led by X. K. Ayer. 

X. K. Ayer, liowcA'cr. Avas nol called as 
a Avilness. 

I he ].>roseciition allege that the Iavo 
l>crsons deceived hy tJie allegcrl iramlii- 
Jent bills Avei’(‘ S. K. Dutta Gupta the 
i)epuly ('ontroller, War Accounts, at. 

C alcutta, and X. K. Ayer, the audit, 
officer, at hnnla; and that C. P. A. Aivai* 
AA’as the i>erson indneed I>a' tlie alle^etl 

fraudulent l)ills to issue theehcqiie. 

In f*ur judgment, however, it is clear 
from the evidenee that C'. P. A. Aivar 
rcliefi solely iqion tlie endoi’sement {ind 
initials of the audit officer, X. K. Ayer 

Avhicli autlioi'i^ied him to pay the hills' 

and not upon any slaicnients contained' 
in t he bills. 

X. K. Ayer, the audit officer, should 
have been caMed as a Avitness. as is noA\' 
admitte*d hy tlie prosecution. 
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S. K, Dutta Gupta, the Dei)uty Con- 
tniller. AVar Accounts. Calcutta, said in 
liis evidence that if he had been inform¬ 
ed tliat the i>roper (piantity of linseed 
oil had not l)een sut)])lied, he Avould not 
have allowed the bills to be forwarded to 
Simla. 

He ^vent on. liowever. to say tliat his 
insti’uctions to his Superintendent were 
that liefore forwardiny^ tlie }>ills for pay¬ 
ment he was to see that thev were 
countersignerl by the Deputy C’ontroller, 
Inspection, i. r., Waite. 

It has already ])een stated that the bills 
were not checked in the oflice of the 
Dei)uty (’ontroller. War Accounts, Cal¬ 
cutta, and it is clear tliat all that was done 
with regard to the bills in question in 
that office was to see that the bills were 
countersigned by Waite and the bills 
were then forwarded to Simla. 

As far as the office of the Deputy Con¬ 
troller, War Accounts, Calcutta, was con¬ 
cerned, the officials relied upon the signa¬ 
ture of Waite. It was his signature 
which induced them to forward the bills 
to Simla. 

It has been admitted that unless it can 
be shown that Waite was a party to the 
conspiracy alleged in the first charge, the 
second charge must fail. It is clear tliat 
this must be so, for if Waite was not a 
party to the consipracy. he would be 
one of tlie persons deceived by tlie al¬ 
leged false and fraudulent representa¬ 
tions in the bills and he has not been 
called as a witness to lu’ove this. 

The case, tlierefore, appears as fol¬ 
lows; “ 

C. P. A. Aiyar issued the chec|ue rely¬ 
ing on the eiulorsement on the bills 
initialled by the audit officer, X. K. 
Ayer, which aiithorized him to pay 
them. 

N. K. Ayer has not been called tq prov'e 
what it was which induced him to pass 
the bills. 

The other audit officer, I. P. Dutt, who 
did not ]:iass the five bills in question 
Avas called as a witness and he said that 
as regards the bills with which he dealt, 
he was only concerned to see that the 
bills Avere duly countersigned by the 
purchasing officer (in this case Waite) 


Avere arithmetically 

correct. 

It is probable that N. K Ayer did no 
more than I. P. Dutt; but, on the other 
hand, it is ])ossible that he did more, 
and that he did not rely solely on the 

signature of Waite. 

In a criminal case, such as this, it is 
not permissible to speculate on such a 
question and the audit actually applied 
by N. K. Ayer to the bills in question 
should haA'e been j)rovefl by the pro¬ 
secution. 

8. K. Dutta Gupta, the Deputy Control¬ 
ler, AVar Accounts, Calcutta, Avas little 
more than a forwarding agent in res¬ 
pect of the bills in question: he did not 
check them, and all he did AA'as to see 
that they AA'ere countersigned by Waite. 

In our judgment, the prosecution have 
not proved that any official of the 
Government of India Avas deceived by 
the alleged false and fraudulent re¬ 
presentations contained in the bills, and 
they have not proA'ed that any official of 
the Government of India Avas induced 
by the false representations, alleged to 
have been made by Michael and Billing- 
hurst in the hills, to issue the cheque 
for Rs. 59, 265. 

Assuming that Waite AA'as a party to 
the conspiracy Avith the tAvo appellants 
to cheat the GoA^emment, the j)rosecution, 
in our judgment, have failed to proA'e 
the elements necessary to constitute 
the charge under section, 420. Indian 
Penal C^)de, in respect of the five bills 
Nos. 133 to 137. 

Although the prosecution in our judg¬ 
ment have, for the reasons already 
stated, failed to proA'e at least one 
and perliaps two of the elements neces¬ 
sary to substantiate the offence con¬ 
tained in the second charge, viz.^ under 
section, 420, Indian Penal Code, Ave 
are of opinion that the evidence pro¬ 
duced ill support of that charge is suffi¬ 
cient to support a charge of an attempt 
or attempts on the part of the appel¬ 
lants to commit the offence invoU'ed in 
the second charge. 

In our judpneiit, the appellants pre¬ 
sented the bills, referred to in the second 
charge, knowing that they contained 

false representations as regards the 
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number of gallons of linseed oil bv 
Spalding t't Co. 

The presentation of each of the bills 
■\vas an application for the payment t>f 
money under false i>retences. It was 
done dishonestly and with the object of 

deceiving the officials of the Government 
of India and in^lucing the Government 
of India to issue a <‘hpque v^r che(iues for 
the amounts of the bills. 

As soon as each of the bills was 
presented the offence of attempt was 
conmitted. 

The appellants might have been 
convicted of the attempt although it was 
not charged (.s*ee section 237 of the 
Criminal Procedure Code). 

The Magistrate, however, did not take 
this course, as in his view the offence 
charged had been proved. Nor was it sug¬ 
gested in argument that the ap])elJants 
should now be convicted of the attempt 
and we do not i)ropose to take; that 
course in appeal. We are of o])inion, 
however, that the evidence in respect 
of the charge, so far as the apjiellants 
ai'e concernefi, is material on the ques¬ 
tion of tire conspiracy allegeil in tlie 
first cliarge. 

It is necessary in this connectif)n to 
notice an argument Avhich was urged 
by the learned (\)unsel on behalf of 
Billinghursb that even assuming lie 
knew that the bills presented by Spalding 
& Co. contained false rejiresentations as 
regards the number of gallons of linseed 
oil supplied by Messrs. Sjialding A Co. 
his action in iiresenling the bills could 
not be regarded as dishonest, as he 
expected and believe<l that the hills 
would be checked })y the Government 
of Iiulia officials and tiiat if they did 
check the bills aiul jiassed them, after 
such cheeking, Spalding cV Co. would 
legitimately be entitled to receive the 
amounts of the bills. 

We cannot fora moment accept such 
an argument. If we were to give any 
sanction to such conduct, as ])eing 
legitimate, it would entail a serious 
inroad upon the priuciple.s of common 
honesty and commercial integritj'. 

The result of our judgment is that 
the Magistrate’s decision as to the first 
charge must be upheld, and that the con¬ 


viction under tlie second charge should 
be set aside. 

We have now to consider the (piestion 
of sentence. The ]>remises of Messrs. 
8j>alding A Co. were searched on the 23rd 
December 191h, and at other times be¬ 
tween that date and the 22nd August 
1920, when the complaint in tliis case 
was lodged. 

Billinghurst was arrested in Sejdem- 
ber 1920, and released on bail on the 
9th September 1920. Extradition ])ro- 
ceedings were instituted witli regard to 
Waite, Palckburn and .Micliael wlio were 
in England. Waite was seiionsly ill 
and was notextj’aditefl but in ])iirsuaiice 
of the extradition proceedings Blackburn 
and Michael were brought before tlie 
Court in April 1921 unfler ai'rest. 

()nthe2-lth May 1921 on the applica¬ 
tion of Billingiiurst tlie High Court nuule 
an order that the trial of the (*asc 
should jiroceed, though the presence 
of Waite could not be olnained, aiul 
gave a direction that the proceedings 
before the learned Magistrate should lie 
continued as far as possible from da.v 

to day and completed witli all possil)re 
despatch. 

The trial began on the 7th June 1921 
the hearing was not linished until 22nd 
August 1922, ami jmlginentwas delivered 
on Mic 28th Novemiier 1922. 

In our jmigment it is iiece.ssarv to draw 
attention to these dates and to exi>ress 

our grave concern at the length of time 
occiqiied liy the trial of tliis^case. 

Erom what(‘ver point of vit-w the 
niattei- is apjirtjached, it is eijually 
serious. However, guilty an accused 
person may be, it is most undesirable 
tliat be sliould b<‘ subjected to th(* shaiii 
and anxiety of such prolonged pio- 
ceedings unh\ss it is aixsolutely un¬ 
avoidable. 

From the other point of view it must 
be ol:)vious that the costs of jiroceed- 
ings, such as these, must l>e increased 
l>roportionately as the iiroceedings are 
prolonged. 

From the materials before us it is clear 
tliat adjouriiments were at various times 
granted on the ajiplicatioa of one or otlier 
of the accused, sometimes on tlie ground 
of illness, and that tiiey were responsi- 
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LAHORE HIGH COURT. 

Criminal Appeal Xo. 139 of 1921. 

June 18, 1924 

Present : —iVlr. Justice j\Ioti Sagar. 
JIWAX SIXGH AND ANOTHER—Accused 

—Appellants 
VO'S us 

1'] j\I P E R O R—Res po n d e n t . 

Penal Cnde (^Icf XLV of ISfKh, .s. — 

t>*’<liUon - Ingredient of offence Intention, how 
determined -Pro.se cut ion, whether bound to pro¬ 
duce direct evidencc — PrcHumption —Accused, duty 
of. 

Tlie question whetlier a certain article in a 
newsiiaper is or is not seditious within the mean¬ 
ing: of section 124A, IVnal Code, depends 
upon whether it was or was not intended to bring 
the Government into hatred or contempt, [p. 571, 
col. 2.] 

Intention is a state of mind which may be 
gatliored from ilie surrounding circumstances and 
may well be j)resumed from tlie conduct of the 
writer or the publisher which would include 
also the character of the language employed 
by him. [i/nVf.] 

Re.r V. liurdctt, (1820) I H. Aid. 95 at p. 120; 
lot) K. K. 87;i; 22 U. R. 5.39, llaire v. Wihon, (1829) 
9 H. A* C. GL3: 1 Man. & Ry. 605; 109 E. R. 259; 7 
L. .1. K H. .302; .3.3 R. R. 284, Queen-hJmpre.ss v. 
Luxman Xaiayan Joshi, 2 Bom. R. R. 28G, referred 
to. 

Intention is an essential element in the oflence of 
sedition but it is not necessary for the prosecution 
to prove the intention directly by evidence, fp. 574 
col. 2; p. 575, col. 1.] ' 

The law will presume the intention—whether 
good or bad—from the language and conduct of 
the accused, and it will be then for him to show 
that his words were harmless and his motives 
innocent, [p. 575, col. 2.] 

Appeal from an order of the :Magis- 
trate, First Class, tvith powers to try 
offences under section 124A, Indian Penal 
Code, Amritsar, dated the 4th Februan- 
1924. 

Mr. B. R. Puri and Dr. Nand Lai, for 
the Appellants. 

Mr. Des Raj Sawhney, Public Prose¬ 
cutor, for the Respondent. 

JUDGMENT. —This is an appeal 
from a conviction under section 124A, 
Indian Penal Code. The appellants are 
two in number, namely, Jhvan Singh, 
the editor, and Sewa Singh, the pub¬ 
lisher, of a certain newspaper published 
in Gurmukhi at Amritsar under the name 
and style of ‘TAe Kh'ppan Bahadurf 
The subject-matter of the charges is 
to be found in an article published in 
its issue of the 25th February 1923 


an English translation of which is set 
out in exienso in the judgment of the 
Trial Magistrate. The case for the pro¬ 
secution is that this article is seditious 
and that it is calculated to bring into 
hatred and contempt or to excite feel¬ 
ings of disaffection towards the Govern¬ 
ment established by law in British 
India. Both the accused have been 
found guilty, and have been sentenced 
to one year’s rigorous imprisonment and 
a fine of Rs. 150 eacli. 


-•/ 

duced on 
tluit there 
to suiiport 
Magistrate 


Ihe finding of the learned Magistrate 
has been assailed before me mainly on 
the ground that the article is not 
seditious within the meaning of section 
124A, Indian Penal Code, and that 
there is nothing on the record to show 
that on a perusal of this article any 
feelings of hatred or contempt were 
exciterl among its readers towards the 
Britisii Government. It is i)ointed out 
that only three witnesses were pro- 

I^ehalf of the prosecution and 
was nothing in their evidence 
the finding of the learned 
that the accused were guilty 
of the offence witli which they had 
been cliarged. On the contrary reliance 
was placed on the evidence of the 
defence witnesses most of whom are 
alleged to have deposed to the effect 
that the article was not seditious and 
that it was not capable of bearing a 
sinister interpretation. Xow the question 
"diGther the article is or is not seditious 
within the meaning of section 124A, 
Indian Penal Code, depends upon whe¬ 
ther the article was or was not intended 
to bring the Government into hatred or 
contempt. It is now well settled that 
intention is a state of mind which 
rnay be gathered from the surrounding 
circumstances and may well be pre¬ 
sumed from the conduct of the 3 vriter 
or the publisher which would of course 
include also the character of the langu¬ 
age employed by him. In the case of Rex 
V. Burden (1) it was held Mr. Justice 
Best that if it appeared that the con¬ 
tents^ of the paper were likely to excife 
sedition and disaffection, the defendant 

(1) (1820) 4 B. & Aid 95 at p. 220; 106 B. R:873j 
22 R. R. 539. ’ 
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• In o\ir judgment this matter is outside 
the scope of this appeal, and it is not 
necessary for us to express any oi^iniou 
with respect thereto. 

The ap]^ellants must siurender to 
their bail at once, 

^ With regard to what the two learned 
Vakils have just urged, namely, for 
dealing with the acxaised Billinghurst 
under the First (Offenders Act or for 
further reduction of the sentence of Ihe 
accused, we desire to say that we 
considered this matter fully and carefitl- 
ly before Ave delivered our judgment 
and we regret that we can see no reason 
for altering the decision at which we 
have arrived. 

The application for granting com¬ 
pensation to Mr. Blackburn is I’ejected. 

N. H. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Crimixal Appeal Xo. lOtJ op 19:? 1. 

July 15, 1924. 

Present: —Mr. Prideaux, A. J. C. 

KISHORE— Accused—Appellant 

versus 

1 ^ M P E R O R—Respondent. 

CrimiyiuL Pvnce.dure Code. (Aet V’ «/ lsUS\ 
sv. dOy dS7 Pardon to upprocer by s. •',0 

Mayintrate Trial o/ ca.vc. 

A Maffistrato witli j)owci*s miflor section .'U) of 
tlie C’riininnl Procedure (’ode wlio lias tendered a 
pardon to an approver cannot try ihe case in 
which the ajiprovcr is to be examined as a witness, 
but must commit the accused to Sessions Court or 
High Court if lie is .satislied tliat there arc 
reasonable grounds for believing that (lie accused 
is guilty of the olYence. 

Appeal against the finding and sen¬ 
tence of the Sub-Divisional Magistrate, 
Saugor, dated the lOtli May 1924, In 
Criminal C^ase X’o. 25of 1921. 

iMr. J*. Jjoboy for the C'rown. 

JUDGMENT. This j udgincnt also 
‘lisposcs (J Criminal Appeals X'os. 107, 
108, 109, 110, 111, 112, 113, 119 and 120 
of 1924. The ten appellants are; Kishore, 
Xanhoo, Lalji, Partab, Xathoo, Malthu, 
Jhalua, Jamnaprasad, Balua and Halka, 
respectively. These ten persons have 
been convicted at one trial of an offence 
pnder section 400 of the Indian Penal 
Code, and all with the exception of 
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Maltha Itave been sentenced to seven 
years’ rigorous imprisonment. The ap¬ 
pellant 51althu has been sentenced to 
Jive years’ rigorous imprisonment. 

The ease lias been tried by a 8uh-Divi- 
siunal Magistrate with section 30 jiDwers 
Dnder tliese powers a Suh-Divisi.inal 
Magistrate has power to try as a i\lagis- 
trale all oilences imt pnnisJiable with 
deatli. (.)n the 28th February 1924 one 
Gajraj SingJi avos examined under section 
337 of the Criminal Procedure Code aiul 
a jjardou was tendered to him oii con¬ 
dition of his making a full and true 
disclosure of the whole of the circiim- 
stauees Avithiu his knowledge in connec- 
lioa Avitli this case. 4'hat pardon wa.s 
accepted, and eventually (lajraj Avas 
examined as an approver in the case on 
the 2()tli Mai'ch 1921. X'oav the amended 
section 337 (2A) of the Criminal Pro¬ 
cedure Code JTins as ib^o^vs: — 

"In even- case Avliere a person has 
accepted a tender of pardon and lias 
been examined under sub-section (2) the' 
Magistrate before whom the proceedings 
are pending sliail. if he is satisfied that 
there are reasouahle grounds for believ¬ 
ing tJuit tJie accused is guilty of au 
olfcnce, conimil him for IriaTto the Court 
of Session or High Court as the i-asc 
ma\' be." 

governs section 30 
of the Code of Criminal Pi’ocedure. The 
Select Comiuittce, referring to the ameufi- 
tueut of this section, say : — 

“.O We think all cases in wJiich 

there is an approver should lie commitle<l 
for trial, and we have fleleted iJie lu-o- 
vision Avhieh enalded eases to be trans¬ 
ferred to section 30 Magistrates." 

It seems very clear that the Sub-Divi¬ 
sional Magislrali* liad not the powei- to 
tiy tlie jiresenl case, liecausc* tliei-e Avas 
an approver’s testimony iu it. lb* should 
.have committed tlie c,*ise foi- trial tolh«‘ 

Sessions Court, ft is uniiecessar\- to takf: 
further evidence, but llie Magistrate 
Avill Avrite a short order giving his 
reasons for committing the case. J set 
aside the convictions and sentences 
passed on the appellants and direct that 
the lower Court do noAv commit the case 
for trial to the Sessions Court. 

G. r. d. Order accordingly. 




J/0 


INDIAN CASES 


imi 


JIWAN* SINGH V. KMPKROR 


" How can these people be expected to 
break the Jail Rules who did not lift even 
one linger, when the\' were bludgeoned 
and their long hairs were pulled? Not 
one hair (,on the bodies of those) had 
been injured who pelted stones on the 
faces of Sikh ]n’isoners, suspended the 
latter from trees, threatened to thrust 
kuthtJia ihaial) meat and beef into their 
mouths and committed on them such 
other diverse outrages in defiance of the 
Jail Rules as they liked. But troubles are 
piled on respectable Sikhs on one pretext 
or another." Then there is a relleetioii 
on the Government's sense of justice 
which it is insinuated has become alto¬ 
gether wrapped as evidenced by the pre¬ 
sent happenings. It is stated: “Bles¬ 
sed is British Rule as also its justice, the 
Rule under which, it is said, the lion 
and the goat drink at the same p/jaf." 
Lastly, there is a sentence which says that 
it is impossible for the Sikh community 
to forget the treatment which has been 
meted out to them by those who liad been 
posing as their friends for the last 70 
years. 

The learned Magistrate has found that 
the article is seditious and that it is cal¬ 
culated to promote feelings of ill-will and 
hostility towards the British Govern¬ 
ment. I have given a veiy careful con¬ 
sideration to the language of the article 
with a view to form my own judgment 
as to its character, and I can come "to no 
other conclusion tiian that its oljject and 
intention was to bring the Government 
as contemplated by section 124A, Indian 
Penal Code, into hatred and contempt or 
to excite feelings of disaffection towards 
it. The article was written in Gur- 
mukhi at the time when the relations 
between the Government and the Bikhs 
were very mucji strained. The Govern¬ 
ment Avas therein charged with haA*ing 
restored to various excesses in order to 
liumiliate the Sikh community. Its 
policy Avas designated as a double-faced 
policy and it Avas insinuated that in 
order to gain its ulterior objects the 
Government had not hesitated to dis¬ 
regard even the religious scruples and pre- 
judicesof the Sikh community. There 
can' be no doubt that the article was sedi¬ 
tious Avithin the meaning of section 124A, 


Indian Penal Code, and that itAvas likely 
to cause disaffection or produce hatred or 
contempt toAA'ards the Government. 

1 he cpiestion of sentence, however, re? 
f[uires consideration. The accused Jiwan 
Wingh belongs to a very respectable 
faimily; some of its members are holding 
lesponsible posts under the GoA'^ernment 
ami the past record of the accused him¬ 
self lias so fai‘ been very satisfactoiw. 
He has expressed regret for Avhat he 
Avritteii and has clearly stated befoi’e me 
that his object in Avriting this article AA'as 
not to excite disaffection toAvards the 
Government. There can also be no 
doulit that the first portion of the article 
giA'ing information as to the enhance¬ 
ment of the sentences on some of the 
Akali leaders Avas copied from other Akali 
pai)ers in Avhich tlie neAws had already 
appeared. The second portion Avas based 
on certain communiques issued by the 
Sharomaiii GurdAvara Parbandhak Com¬ 
mittee at Amritsar. These circumstances 
cannot of course justify the publication 
of the article in question, but may certain¬ 
ly be taken into consideration in miti¬ 
gation of the offence AA’ith w^hich the ac¬ 
cused has been charged. The accused is 
an old man of about 55 years of age and 
has probably been led aAvay by his religi¬ 
ous zeal. Having regard to his past 
record and to the circumstances stated 
aboA^e, I consider that the sentence of 
Rs. 150 fine A\*ould be quite sufficient to 
meet the ends of justice. I accordingly 
uphold the corn'iction but reduce the 
sentence to the extent above indicated. 

It follows from AA’^hat has been stated 
above that the appellant SeAA^a Singh, who 
is admittedly the publisher of the article, 
is equally guilty. His conviction must, 
therefore, also })e upheld, but the sen¬ 
tence reduced to tiie same extent as in 
the case of the other appellant JiAA’an 
^^jngh. I accordingly uphold the con¬ 
viction and the sentence of Rs. 150 fine, 
but set aside the sentence of imprisoment. 

In default of payment of fine both the 
accused will undergo tAvo months' ri¬ 
gorous imprisonment each. 

K. s D. Appeal dismissed; 

Sentence rednced. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 254 of 1921. 

August 2, 1923. 

Present: —Sir Lalluhhai Shall, Kt., Acting 
Chief Justice, and Mr. Justice Kemp. 
PATDAYA bin MTM^PAYYA HIRK- 
MATH— Plaintiff—Appellant 


l^C VSH S 

The SECRETARY OF STATE for 
INDIA IN COUNCIL and others— 
Defendants—Respondents. 

Bombay Revenue Jurisdictioji Act {X of s.^. 

.i (a), 5 (a )—Bombay Titles to Rent-free. Kstotes Act 
(XI of I86S), Sch. B, s. S-Snit for declaration that 
plaintiff is jangam of math, maintainability of -- 
Suit restraining Secretary of State from recovering 
economic rent, whether barred—Third person ia 
possession of lands appertaining to office of village 
servant — Collector, power of, to levy economic rent — 
Order ultra vires—iSwit to restrain Collcctor- 
JAmitation—Limitation Act ilX of WOS), Sch. I, 
Art. lit, applicability of. 

A suit for a declaration that plaintiff is the 
jangam o( a math is barred under paragraph <2) 
of section 4 (rt)of the Bombay Revenue Jurisdic¬ 
tion Act. [p. 578, col. 2.] 

A suit against the Secretary of State for India 
and other defendants for an injunction restraining 
the former from recovering the full economic rent 
of certain lands and paying the same to tlie latter 
and restraining the latter from receiving tlie 
same, even if it falls under paragraphs 1 and 1 of 
section 4 (a) of the Bombay Revenue Jurisdiction 
Act, is saved from the bar created by section 
5 (a) of the Act. [p. 580, cols. 1 & 2.] 

The Government has power to regulate by 
rules the cpiestiouof emoluments relating to servicM^ 
performed to the Slate under the fifth provision of 
section 8. Schedule H. Bombay Titles to Rent- 
free Instates Act but it has no j)ower 
under that Act to frame any rules with leference 
to the resumption of lands given as emoluments 
of any hereditary office, such as kazis, village 
joshies, etc. Any such rules must be ultra vires. 

[p. 579, coi. 2; p. 580, col. 1.] 

The office of jangam of a math comes under the 
first paragraph of section 8, Schedule B of Bombay 
Titles to Rent-free Estates Act. [p. 580, col. 1.] 


Apart from some statutory i»rovision or some 
rule having the force of law, the Collector has no 
power to disturb the possession of a third partj, 
over lands appertaining to the office of a village 
servant who mav have acquired rights in respect 
of such lands under the operation of law. as, for 
example bv adverse possession. In such a ease 
the Coliector has no power either to evict the 
person in possession or to levy economic rent in 
re.spect of the lands, [p. 580, col. 2; p. 581, col. 2.] 

A suit for an injunction restraining the Secre¬ 
tary of State for India from enforcing an order 
which is ultra vires is not governed by Art. 14. 
Schedule I of the Limitation Act. [p.-581^ col.-2.] 

First appeal against the decision of the 
Distract Judge, Dhar^var, 

37 


Mr. Xilkant Atmaratn, for the Appel" 
hint. 

^Ir. S. S. Pdtkar, Government Pleader, 
and ]\lr. U. .V. Xadka rni for Mr. K. H. 
Kclkdr, for Respondents. 

JUDGMENT. -The facts Avliicli 
have given rise to this aj'ijieal are briefly 
these. The jiIaintilT is the Swanii of the 
Hireniatli at Haveri. He filed this suit 
on tlie 25th February 1918 against the 
Secretary of State for India and two 
otlier defendants. These two defendants 
represent the line of one Chanviraya, 
who was the father of Baslingaya shown 
in tlie genealogy in paragraph 3 of the 
plaint. The plaintiff’s predecessor-in- 
title as the Swami of the math was one 
Tirmalswami. This Tirmalswami, before 
he became the Swami of the math, in 
his faniily was the natural brother of 
the said Chanviraya. The suit relates 
to three Survey Nos. 35, 130 and 137 
-wliich, rouglily speaking, represent two 
out of the four lands whiidi were original¬ 
ly assigned under the sanad of 1868 to 
Clianviraya for the purpose of remunerat¬ 
ing him in connection with the perfor¬ 
mance of his duties as a janejam. The 
lilaintiff’s case is that really he and his 
predecessors, the Swamis of the math 
liave been tlie jangam and the 
lands were really assigned to them. 
It ajipears, however, from the statement 
of the case that two lands are admittedly 
in the possession of defendants Nos. 2 and 
3. These are Survey Nos. 7 and 310 which 
apparently correspond to the old Nos. 5 
and 224. The plaintiff’s case is that he is 
the rightful owner of tlie three lands men¬ 
tioned in the suit, and that the defendants 
have no right whatever to those lands 
beyond recovering the amount payable 
to the Government as judi. On the ap¬ 
plication of defendants Nos. 2 and 3 the 
Collector made an order that full rent 
as per Form E was to lie recovered for all 
the thyee numbers and paid to applicants” 
on the 24tli April 1915. There was an ap¬ 
peal from this to the Commissioner who 
uviheld the order on the 16th September 
1015. There was a memorial to the Gov¬ 
ernment ; but the Government declined 
to -interfere on- the -.29tU Septentbey 
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1916. As a re!5ult of thi.s order, tlie full 

economic rent in respect of these two 
lands was levied for three years as stated 
in paragraph 9 of the plaint amounting 
m all to Rs. 481-5-6. The present suit is 
filed by the plaintiff on the footing of the 
cause of action having arisen in virtue of 
the interference by the Revenue Authori¬ 
ties with his rights by charging econo¬ 
mic rent, and he has claimed the follow¬ 
ing reliefs :— 

(a) that the plaintiff should be declared 
as the jangam of the Hiremath of Haveri 
and not the defendants Nos. 2 and 3 ;. 

^ (6) that a permanent injunction be 

issued restraining defendant No. 1 from 

recovering the full rent of the lands men¬ 
tioned in paragraph 1, and from paying 
the same to defendants Nos. 2 and 3, and 

again restraining defendants Nos. 2 and 

3 from receiving the same ; 

(c) that the sum of Rs. 481-5-6 men¬ 
tioned in paragraph 9 of his plaint should 
be ordered to be re-paid to the plaintiff; 

(d) in case the Court holds that defend¬ 
ants Nos. 2 and 3 are jangams of the 
said Hiremath and they are entitled to 
recover the jangam grant from plaintiff, 
that it should be declared that they are 
entitled to recover the r 03 ’al share of the 
revenue only of the lands mentioned in 
paragraph 1, i, e., the assessment levied 
on them and not the full rent of same. 

Defendant No. 1 denied the claim of 
the plaintiff both as the jangam and as 
the owner of these lands. He also 
denied that the plaintiff or his predeces¬ 
sors had been in possession for a long 
* time past as alleged by the plaintiff. His 
case was that these lands were assigned 
for the jangam service useful to the com¬ 
munity at Haveri and that defendants 
Nos. 2 and 3 were the jangams, and were 
entitled to the lands. It was also deined 
that the service was remunerated merely 
' bytheroj’al share of the revenue of the 

g lands. By a supplemental statement the 

' Objections were raised that the claim was 
bai'red under section 4 (a) of the Bombav 
Revenue Jurisdiction Act X of 1876, and 
‘ that it was barred by Art. 14 of the 
■ Indian Limitation Act. Defendants 
“ Nos. 2 and 3 asserted their o^%ti right both 
the office as jangam and to the lands 

'in question, and in other respeoks the^ 


raised the same objections which defend¬ 
ant No. 1 had raised to the suit. 

On this several issues were raised. It 
is not necessary to refer to those issues 
and to the findings in detail here but in 
the result the plaintiff’s suit was dismis¬ 
sed. 

The plaintiff has appealed from this 
decree, and in support of the appeal 
several questions have been argued. It 
will be convenient to take the points 
with reference to the pra.yers in the 
plaint, and to deal with them as they 
have been raised in the appeal. Thelii*st 
praj’er relates to the declaration that the 
plaintiff is the jangam and not defend¬ 
ants No. 2 and 3. This office is 
useful to the village community, and 
the lands assigned to the office¬ 
holder are assigned in respect of the 
services which he has to render. In the 
present case the Government continued 
the lands for the office of the jangam 

* m sanad of 1868, which was 

issued to Chanviraya, who would repre¬ 
sent Baslingaya’s branch as shown in 
the plaint. 

As regard.s the first pjrayer it is clear 
that the claim is barred under section 4 
(a), 2nd paragraph of Act X of 1876. It 
provides that “subject to the exceptions 

Civil Court 

shall exercise jurisdiction as to any of 
the following matters:.claims to per¬ 

form the duties of any such officer or 
servant, such officer or servant having 

the first paraghaph 
^ ''‘ould include any other village 
officer or servant. It was riglitly conceded 
P?.,, ® course of the argument by Mr. 
Nilkant, that the jurisdiction of the 
Courts as to the first prayer would be 
barred under this clause, and it is not 
necessary’’ to labour this point. 

been argued in this appeal 
that though the question as to who is 
the jangam is excluded from the juris¬ 
diction of the Civil Courts the Courts 
*^^fermme the question whether 
j were assigned to the ancestore 
of defendants Nos. 2 and 3 or to the 
plaintiff's ancestors. . The evidence 
bearing on the question as to whether 
gj^t was originally to the Swami of 

thfi Hiremath at Haveri dr to Chanviraya, 
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the original ancestor of the present 
defendants Nos. 2 and 3, has been dis¬ 
cussed at some length. It is common 
ground, however, between the parties, or 
at any rate the contrary has not been 
suggested on behalf of the appellant, 
that the lands are given as remuneration 
for the services to be rendered as 
jangaiiVy and if the Court cannot deter¬ 
mine whether the plaintiff is the jatigam. 
and if it must accept the fact that 
defendants Nos. 2 and 3 are the jangams 
as the representatives of the jangavi 
whom the Government accepted as the 
office-holder, it must also be accepted 
that the lands were assigned to them as 
remuneration for the services to be per¬ 
formed by them as jrDigams In this 
view of the matter, it is needless to 
discuss the evidence as to the grant. 
But we may mention briefly that even if 
it was open to us to consider the evi¬ 
dence bearing on the question whether 
the grant was originally to the Swaini 
of the viath or to Chanviraya, the evi¬ 
dence points to the conclusion that the 
lands were given originally by the former 
Government to Chanviraya. Exhibits 
240, 212, and 244 show that so far back 
as 1820 the lands stood in the name of 
Chanviraya, and it is conced,ed that the 
, lahd.s have all i?.lqng stood in the name 
of Chanviraya, \lVhen an inquiry was 
made before the Inam Commission, it 
appears that Baslingaya, the son of 
Chanviraya, made a statement in 1845, 
E.xhibit 210, which is relied upon by the 
appellant as proving his case. As 
against this, however, we have the fact 
t.iat in 1851 in Suit No. 201 between the 
predeceesors-in-title of the plaintiff and 
defendants Nos. 2 and 3 there was a 
compromise decree, which is Exhibit 
218, and according to that the lands con¬ 
tinued to be in the name of the defend¬ 
ants' ancestors; and above all we have 
the fact that in 1838 Government grant¬ 
ed the sanad to Chanviraya. The 
decision of the Inam Commission, if 
there was any, has not been put in. 
Under these circumstances in spite of 
the statement of Baslingaya, which is 
not altogether unequiA'-ocal, but which 
we are willing to take for the purpose 
ofth« fjrepeht argument as telling in 
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favour of the plaintiff’s case, the con¬ 
clusion must be accepted that the lands 
were appurtenant to the office and were 
assigned to the ancestoi*s of the present 
defendants Nos. 2 and 3. 

As regards the second prayer which 
relates to the injunction against defend¬ 
ant No. 1 restraining him from 

recovering the full rent of the lands, 
and fi'om paying the same to defendants 
Nos. 2 and 3, and against defendants 
Nos. 2 and 3 restraining them from 
receiving the same, the question stands 
on a different footing. It is urged on 
behalf of defendant No. 1 that the suit 
is barred under section 4 (a), para¬ 
graphs 1 and 1 of the Bombay Revenue 
Jurisdiction Act. It is important to 
remember that the Collector has appa¬ 
rently acted under the Rules framed by 
the Government in 1908 for the resump¬ 
tion of lauds. These rules purport to 
Ixave been framed under the powers 
conferred by Act XI of 1852, Schedule 
B, sections 8 and 10, and by Bombay Act 
VII of 1863, section 2, clause 3 and all 
other powers in this behalf. Under rule 4, 
the Collector has the power in respect of 
lands which do not fall under rules 2 
and 3 at his discretion to resume these 
lands if he finds that the lands are in 
possession of third i)arties ; and under 
rule. S he can summarily evict any 
person wrogfully in possession of the 
land, or levy any rent due by any person 
in the manner that may be prescribed 
for the time being in force for the levy 
of a revenue demand. In the present 
case the Collector ordered the economic 
rent to be levied; and the only possible 
basis for this order is afforded by these 
rules. No other statutory power is 
referred to as justifying the order. 
The plaintiff's case is that these rules 
are utti-a vii^es of the Government so far 
as the territories to which. Act XI of 
1852 applies are concerned, as regards 
those lands which are held by servants 
of the class mentioned in paragraph 1 
of section 8 of Schedule B of Act XI 
of 1852. The Government has power to 
regulate by rules the question of 
emoluments relating to service perform¬ 
ed to the State under the 5th provision 

of sactioa 6. iPut th? Governiftent has 
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no power under that Act to frame an}- 
rules with reference to the resumption 
of lands given as emoluments of any 
hereditary office, such of kazis, village 
josh is, etc. It is common ground that 
the office of n jcnigain comes under the 
first paragraph of section 8. Therefore, 
hy the very preamble of these rules it 
.is clear that they could not have been 
intended to apply to lands held by such 
village servants in the territories to 
which Act XI of 1852 applies. It may 
be mentioned that there is no provision 
in Bombay Act II of 1863, like the 
provision in section 2, clause (3), sub¬ 
clause (3) in Bombay Act VII of 1863. 
The case for the plaintiff is that the 
order of the Collector is ultra vires so 
far as it purports to levy rent in excess 
of the full assessment authorised by 
Government. The claim, so far as it 
relates to this excess amount over the 
assessment authorised by law, would be 
saved under section 5 (a) of the Bombay 
Revenue Jurisdiction Act. Under that 
section it is open to the plaintiff to file 
a suit against Government contesting 
the amount claimed, or paid under 
protest, on the ground that such amount 
is in excess of the amount authorised in 
that behelf by Government. A^uming, 
therefore, that the claim as to*|[iis rent 
'Vfould fall under clause (a) of section 4, 
paragraphs 1 and 4, it is saved from 
the bar of the Revenue Jurisdiction Act 
to the extent which I have stated. 

It has been urged on behalf of the 
appellant that the suit would be saved 
also under clauses CO and (fcj of section 
4-of the Bombay Revenue Jurisdiction 
Act. It is clear that no decision under 
Act XI of 1852 has been put in, and no 
exemption is claimed on the basis of such 
a decision. Therefore, clause(fc) would not 
apply. The sanad in quession does not 
purport to have been issued under Bombay 
Act II of 1863, and it seems to us that it 
could not have been issued under that 
Act as it does not apply to “ lands held 
for sei-vice” as provided in section 1, 
clause (2), sub-clause (3). AVe are un¬ 
able to accept Mr. Nilkant's . argu¬ 
ment that “service" there means ser¬ 
vice to the State and not service to the 

iViUage |<coiiiiaunity. It would - udt be 


possible to accept this contention 
without reading words in the clause 
which are not there : and the construc¬ 
tion would be opposed to the obseiwation 
in Jamal S ah eh V. Murgaya Swami (1). 
Therefore, clause (i) also would not apply. 
But we think that the suit is saved 
under section 5 of the Bombay Revenue 
Jurisdiction Act. This point was not 
decided in the two decisions which 
have been referred to in the course of 
the argument, r^^., Mohamadsaheb v. The 
Secretary of State for India (2) and 
Fakirudi-nsab v. The Secretary of State 
for India (3). 

The lower Court has taken the view 
that even though the order may not be 
justified under any statutory provision, 
it must be deemed to be, valid on the 
ground that the Government have the 
inherent power of authorising the Col¬ 
lector to resume the lands summarily 
where they appertain to the office of 
a village servant of the description 
mentioned in Act XI of 1852, Sche¬ 
dule B, rule 8, paragraph 1 and 
where the office is found to be dissociat¬ 
ed from the lands which would be 
contraiy to the purpose of the grant 
of the lands as remuneration for services 
to be rendered to the village com¬ 
munity. AVe are, hc«j$fever, unable to 
accept this view. AVe do not think that 
unless the powers could be referred to 
any statutory provision, or any rule 
which has the force of law, it could be 
assumed that the Collector would have 
the power of disturbing the possession 
of any third parties who may have 
acquired rights in respect of such lands 
under the operation of law, as for 
example, by adverse possession. AVhere 
a third party is found in possession of 
such lands, either the party interested 
must sue him for possession; or if the 
Government feel interested in the res¬ 
toration of the lands, they may be able 
to sue the third party for such restora¬ 
tion. AA^e do not express any opinion 
on this last point. But we think that 

11) 10 B. 34; 5 Ind. Dec. ( v. s.) 406. 

54 Ind. Cas. 98; 44 p. 120; 21 Bom. I». K* 

Axon. 

f3) 51 Ind. C^s. 105; 41 B. 130;- 21 Bom. h. 
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if these rules are not intra inres oi the 
Government as regards such lands as we 
are concerned -with in this case, and if 
the Collector has no power to disturb 
the possession of a third party by sum¬ 
marily evicting him or by levying 
economic rent, the plaintiff is entitled 
to maintain a suit for the purpose of 
restraining the Collector from enforcing 
the order in question. 

This of coui'vse does not affect the 
question as to who has tlie title to these 
lands, nor does it affect the question 
whether the Collector or the Government 
has the right to sue the plaintiff for the 
purpose of restoring the lands to the 
office-holder. But if the order made by 
the Collector and upheld by the Com¬ 
missioner is ultra vib’es, the plaintiff 
is entitled to prevent the Revenue 
Authorities from recovering the full rent. 
It appears in this case that in 1868 
when a sanad was granted, the full 
assessment in respect of all the lands 
was Rs. 90, and that was the amount 
which was to be paid to the Govern¬ 
ment under the mnad. Therefore, at 
that time the lands were continued on 
payment of jvdi^ amounting to full 
assessment. It appeai-s, however, that 
at the next Revision Survey in 1876-77 
the assessments were raised in respect 
of these lands and the total assessment 
under tlial Revision Survey was Rs. 129 
in respect of all the five lands. The 
Government waserUitled to Rs. 90 under 
the mnad, and the difference between 
the two items represented the 
benefit to the . 5 C 7 iad-hoIder. It further 
appears that in 1909-10 this amount of 
assessment was further enhanced to 
Rs. 145-8-0, and according to that the 
sanad-holder would be entitled to the 
differencf^ between Rs. 145-8-0 and Rs. 90. 
The plaintiff's present claim must be 
confined to the excess over the full 
assesment in respect of the three lands 
in suit which is recovered by the 
Collector under the order in question, 
and to that extent, as we have said, 
the suit is maintainable. On the merits, 
in spite of the argument of the learned 
Government Pleader to the contrary, 
we are unable to hold that the order 
of the Collector levying econoniic rent 


can be justified. As regards the lands 
held by village servants useful to the 
village community under Act XI of 
1852, Schedule B, section 8, paragraph 
(1), the Government have accepted the 
view that these rules have no validity. 
Our conclusion, however, is based upon 
the view that we take of the powers 
of Government to frame such rules 
quite independently of that Resolution. 
In our opinion, the plaintiff is entitlecl 
to an injunction restraining defendant 
Xo. 1 from levying the economic rent 
under, the order made by the Collector 
in April 1915 so far as it is in excess 
of the full assessment leviable in respect 
of these tlu*ee lands. 

It is conceded, and it is indisputable, 
that the Collector is entitled to levy 
the full assessment from the plaintiff 
in respect of these lands, and to pay 
to defendants Xos. 2 and 3 tlie differ¬ 
ence between the full assessment and 
the jiidi payable to the Government 
under the sanad. Tlie relief by way of 
injunction is confined only to the excess 
over that full assessment. 

It will be (U)nvenient to deal liere witli 
the further question which has been 
raised on behalf of defendant Xo. i 
that the suit is time-barred, l)ecause 
the suit to set aside such orders must 
be brought under Art. 14 of the 
Indian Limitation Act within a year 
from the date of I he oi-der. It is need¬ 
less, however, to refci* to the many 
decisions bearing on thi.s i)oint. It is 
clear that if the order is ultra rires, 
it need not be set aside, and this i.s 
not a suit to set aside the order. It 
is a suit to seek relief on tlie footing 
that the order is ultra vlies. Tiiat is a 
recognised distinction so far as the 
application of Art. 11 is concerned, 
and we do not tliink that Art. 14 

can apply to the claim for injunction. 

♦ ♦ * ♦ * 

In the result, the plaintiff's claim 
must be disallowed except with reference 
to the injunction. We would, therefore, 
allow the appeal to that extent and 
vary the decree of the lower Court by 
granting an injunction against defend¬ 
ant Xo. 1 restraining him from recover¬ 
ing any rent in excess of the fuU 
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assessment in respect of the lands in 
suit under the order of the Collector 
dated 24th Apil 1915. 

The plaintiff has sought to put in 
two documents relating to a period 
prior to 1820 with a view to show that 
the original innmdar was not Chan- 
vii-aya but the Swami of the math 
It was perfectly open to the plaintiff 
to produce these documents at the trial 
V s'-iit and no adequate reason is 
showii, in our opinion, why he should 
be allmved to make good the omission 
now. The reason as stated in the peti¬ 
tion is that he thought that the state¬ 
ment of Baslingaya, Exhibit 210, was 
quite sufficient to prove his case, and 
that, therefore, he did not care to put 
them in. That is hardly a ground for 
allovung this application. Secondly, as 
we have already mentioned in the judg¬ 
ment, the question whether the plaintiff 
is the jangam or defendants No. 2 and- 
3 are the jangams is a matter which 
cannot be determined by a Civil Court, 
and, as it is not disputed in this case 
that the lands are appurtenant to the 
office, the question as to the title to 
these lands is also practically concluded 
by the fact that the sanad has been 
granted by the Government to an 
ancestor of defendants Nos. 2 and 3. 
Even if these documents Avere admitted 
they could not affect the result. Therefore, 
the application for additional evidence 
must be rejected. 

As. regards costs, we think that under 
the circumstances each party should 
bear his own costs througout. 

K. Appeal partly accepted. 


4 ^ 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1260 of 1922. 

' Febniaiy 1, 1924. 

PrfiseTit:—Mr. Justice Krnhaya Lai. 
RAGHUNATH— Defendant—Appellant 

verms » 

BINDESHWARl NANDAN and others 
•^Plaintiffs—Resfonbents 

. Evidenie. Act (/ of 1872), ». 11 (2), is (b)— 


Owmrahlp of h^uu dispnite aa to—Direct evidence' 
ar a dahU--0ld documents menticming name of' 

hutlder, whether admissible. ^ . 

In the case of a house said to have been built 
over half a centurj^ ago direct evidence as to 
who constructed it may not be easily available, 
and old documents mentioning by whom it was 
built are admissible in evidence, [p. 583, col. l.J 

Second appeal against a decree of the 

Subordinate J udge, Mirzaiiur, dated 
the 2Dth April 1922. 

o - for the Appellant. 

Respondents. 

JUDGMENT. —The dispute in this 

appeal relates to a shop and a house 
situate in Bindhyachal. The question 
for consideration was whether the defend¬ 
ant-appellant occupied the house in ques¬ 
tion as a pa ryauv/f da r or as a tenant on 

behalf of the plaintiffs. The plaintiffs 
are admittedly the owners of the land 
occupied by the house. Their allegation 
was that the defendant occupied the said 
house ^ a tenant and Avas liable to eject- 
ment. The defendant appellant, hoAvever, 
said that he Avas onlj^ a parjawatdar, 
holdmg the land occupied by the house 
in dispute on rent and that he AA’^as not 
liable to ejectment. He asserted that 
the simp and the house in dispute were 

built by his predecessor-in-title. He pro¬ 
duced among other papers a deed of gift 
pill porting to haA*e been executed bv 
Mnsainmat Badam in favour pf Mvsa 7 n~ 
mat Gliingani on the 18th of May 1862, 
Avh^ein it was staled that the ancestors 
of Jhe donor had obtained the land from 

Sital and built a house 
Avhichshe AA*as cbnA’-eyingto her daughter. 

G}® lo^’cr Appellate Court treated 
this document as an admission by the 
defendant-appellant in his own favour 
and as such no proof of his title to the 
house. An admission may, hoAvever, be 
proved on behalf of the person making 
It under section 21, clause (3) of the 
Evidence Act (I of 1872), if it is 
relevant otherwise than an admissicu. 
in the case of a house said to have been 
built over half n century ago, direct 
evidence as to who constructed it may 
not be easily available; and old docu¬ 
ments mentioning by Avhom it was built 

may be admissible in evidence under 
11, clause (2) and section 13, clause 
(a) of the liidisn Evidence Act for what 



53S 


I^’DIAN CASES. 


Vol. S2j 

JAGMOHAX SIN’GH V. SHEO MAN'QAL SIN'GH. 

they may be v^orih. The lower Appellate 
Court refers to a mortgage-deed purport¬ 
ing to have been executed by Bhusi 
Pande in favour of Badam Panda on the 
11th of August 1862, but tliat document 
is inconclusive on the point. It refers to 
Bhawani and Sital as liaving held three 
shops, but in what capacity they held the 
same is not clear. The lower Appellate 
Court has evidently made no serious 
attempt to discuss the documentary 
evidence adduced in the case and to find 
whether the plaintiffs were the owners 
only of the land or also of the shops and 
the house standing thereon. Before it 
could be said that there was no evidence 
to show that tlie ancestors of the defend¬ 
ant-appellant had built the same, the 
history of the title to the house as distinct 
from the land required to be examined in 
the light of the documentary" and other 
evidence available. Let the lower 
Appellate Court be, therefore, directed 
to determine after taking such additional 
evidence as may be produced whether 
the shop and the liouse in dispute were 
built by the predecessor-in-title of the 
plaintiffs or the defendant. Two month’s 
time will be allowed for the return of 
the finding and ten days will be allo\yed 
after the return of the finding for filing 
objections. 

K. s. D. Case remanded. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 163 of 1923. 

July 21, 1924. 

Present: —Mr. Piillan, A. J. C. 

JAGMOHAN SINGH and others— 
Plaintiffs—Appellants 

VC7'SUS 

SHEO MANGAL SINGH and others— 
Defendants—Respondents. 

Hindu construction of--Property 

l>cqu€athed to widoi'j and on her death to cou¬ 
sin—Cousin predeceasing undoiv II* irs of cousin^ 
'whether entitled- Vested and contimjerit interest. 

It is a settled principle of law that during the 
lifetime of a Hindu widow, no other person 


acquires a vested interest in the property held bv 
her. [p. 564, col. I.] 

^Therefore, where a Hindu testator directs in a 
Will that the property on his death would devolve 
cm his widow in full invnership and upon tbo 
latter's death on his cousin, it convey.s no more 
than a mere contingent interest to the ccusin 
and, in the event of the cousin predeceasing 
the widow, his lieir.s have no right to inlierit 
as against the reversioners of the testator, [ibid ] 

Appeal against a decree of the Dis¬ 
trict Judge, Rae Bareli, dated the 16th 
IMarcli 1923, in an appeal preferred against 
the decree of the Subordinate Judge, Rae 
Bareli, dated the 6th August 1922. 

Mr. A. P. SeUf for the Appellants. 

Mr. Bishesliwai' Nath, for the Re¬ 
spondents. 

JUDGMENT. —This second appeal 
raises an interestidg point of law. One 
Kalka Singh died in 1887 leaving a Will 
in accordance with which his wife, 
Musammat Shivraja inherited the estate. 
According to tjie terms of the Will one 
Naipal Singh should have inherited the 
estate on the death of Mnsammat 
Shivaraja. Naipal Singli, however, was 
the first to die in 1913. The question is 
whether the property on the death of 
Shivaraja devolves upon the heirs of 
Naipal Singh or upon the next reveiv 
sioiiers of Kalka Singh under the Hindu 
Law. In all cases depending upon a 
Will it is necessary to consider care¬ 
fully'' the wording .of the document. In 
the pi’esent case the Will recited that, 
the testator had no male heirs, that 
Naipal Singh, his cousin, had rendered 
him services and it was hoped that lie 
would do so to his widow after the 
testator’s death. This is the gist of the 
preamble and the operative clauses are 
to the effect (1) that the widow will 
as owner have proprietary possession 
dakhl malikana over the entire estate 
and the legal represeiitative (meanijig 
thereby Naipal Singh) shall continue 
to discharge services as a son during 
her lifetime, (2) after her death Naipal 
Singh will become proprietor with pos¬ 
session; the third clause is one of 
perhaps doubtful validity forbidding the 
widow to alienate any property at the 
instigation of any co-sharer. The im¬ 
portant parts of the Will are: (1) The 
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widow is made vialih or owner with 
full rights; (2} Xaipal Singh is to be¬ 
come owner after the widow's <leath. 
It is argued on behalf of the rever¬ 
sioners, that while the widow was ex¬ 
ercising the full rights of ownershij') it 
was impossible tliat Xaipal Sin o-li could 

also be owner in any sense of the 
term, and tliis is l)orne out liy tiie 
second effective clause whicli . states 
clearly that Xaipal Singh is only to 
become owner on the widow’s death. 
li*ven if the word ‘wnd/A’ is not pressed 
to mean absolute owner it must at 
least be conceded that Musammat 
yhivaraja obtained under tlie Will the 
full rights of a Hindu widow, and it 
is a settled ju-inciple of law tliat during 
the lifetime of a Hindu widow no other 
person acquires a vested interest in the 
property. If Xaipal Singli did not 
obtain a vested interest in the property 
on the death of the testator his own • 
death prior to the death of Musammat 
Shivaraja deprives his heirs of anv right 
of inheritance. In reply stress has been 
laid on the wording of section 19 of 
the Transfer of Property Act but this 
Act does not directly api)ly to Wills and 
moreover it is difficult to say that even 
under that section Xaipal Singh would 
obtain a vested interest in the ju'oj)ertv. 

It is not as though there was a trans¬ 
fer in favour of Xaipal Singh postponed 
until the death of tlie widow. Rather 
there is an absolute transfer in favour 
of the widow for her lifetime with a 
promise that Xaipal Singh shall become 
owner after her death, that is after her 
ownership ceases. Owing to the fact 
that the widow died first, Xaipal Singhs 
never acquired ownership with possession 
as laid down in the second effective, 
clause of the Will, and in my opinion 
the-proper conclusion to be drawn is- 
that Naipal Singh had no more than a 
contingent interest, and that his heirs 
have no claim- to inherit as against 
the nearer reversioners. 1, therefore, 
reverse the findings of the two lower 
Courts. I allow the appeal with costs. 

A decree will be passed in favour of 
the plaintiffs for possession and for 
meane profits as assessed by the Court 
of-first instance together with proportion- 
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ate costs and pending and- future in¬ 
terest at 6 per cent per annum. 

G. H. Appeal allowed. 


MADRAS HIGH COURT. 

Svj'nso ('’ivn. Appear 1370 op 1921. 

March 27, 1924. 

Present : —Mr. Justise Phillips. 
XALLUR CHAKRAVARTHI 
KAJAGOPALACHARIAR—Plaixtiff 

—Appellaxt 
re7‘sus 

RASHYACHARIAR a.vd otffers— 
Defe.vdan-tsXTos. 1 TO 11— 
Kespoxdexts. 

Civil Procedure Code {Ac( V of 190S),O- VIIP 
r. Plaint allegina death of person on specifed 
dai! - Defendant's denial—Xo counter-allegation-- 
Admission—Evasive denial, what is. 

In a suit by a reversioner for recovery of 
properties after the death of tlie widow, the 
plaintiff aile^^ed that the widow died on a speciti- 
ed day. thus bringiuif the suit in time. The 
defendant in his written statement pleaded that 
the plaintiff should prove that the widow died 
on the date alleged and that he did not admit that 
<late as the date of her death ; 

Held, tliat there wa.s a clear denial of the plaint 
allegation of the widow's time of deatli, and the 
fact that there was no counter-allegation as to what 
that date exactly was could not he deemed to 
amount to an aflmission within the meaning of 
t>. ^ UI, r. 5, Civil Proceflure_Code. [p. j85, col. 2.\ 

Thorp V. Hnldsworth, .]87(R;iCh. D. G.’IT; -15 L. 
J. (Ti. lot), Tildesleu v. Harper, (1878‘ 7 Ch. f>. 10*1; 
17 L. J. Ch. 2C;i; 38 L. T. (id; 2(i W. H. 263, Putter 
V. Trerjent. il87Ui 12 Ch. D. 758; 48 L. J. Ch. 791; 
41 L. T. 16; 27 W. K. 902, distinguislied. 

Second appeal against the decree of 
the District Court, South Arcot, in Ap¬ 
peal Suits Xos. 18 and 35 of 1920, prefer¬ 
red against the decree of the Court of the 
District Munsif, Tirukoilur, in Original 
Suit No- 907 of 1918. 

Messrs. T. R. Ramckandra Iyer and 

Ramasami Iyer, for the Appellant. 

Messrs. X. F«ra(fac/ia7*?er and K. S. 
RrisIiTiaswami lyenger, for the Respond¬ 
ents. 

JUDGMENT.— The plaintiff brings 
this suit as a reversioner to recov'er pro¬ 
perties which were in the possession of 
the widow of the last male holder. He 

brought the suit on the 7th. of SeptemheC- 
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1918 and alleged in liis plaint that the 
widow had died on the 28th of Septemlier 
1906 thus bringiiig his suit within time. 
The defendants in their written state¬ 
ment pleaded as follows :—“ The jdaint- 
iff should prove tiiat the said Seshammal 
died on 26th Septeml^er 1906 and these 
defendants do not admit that date as the 
date of her death". Later on in the 
written statement they say " The jdaint- 
iff’s suit is barred by limitation also ", 
The fifth defendant in a separate written 
statement also took the plea that the suit 
was barred bv limitation. Issues were 
accoi'dingly framed, thesixtli iss\ie being 
“ Whether the suit is l)arred by limi¬ 
tation ?" and subsequently an additional 
issue was framed "When did the wi{low 
Seshammal die?" The District Judge has 
found that Seshammal did not die on the 
date alleged by the pdaintilf and that, 
consequently the suit was barred l)y 
limitation, and now in second appeal it 
is urged that this hading although a 
finding of fact cannot be accepted lie- 
cause there was an admission in the 
defendants' pleadings of the allegation 
by the lilaintitV. The provision of the 
Civil Procedure Code relating to this is 
O. VIII, r. 5 which states that " Every 
allegation of fact in the plaint, if not de¬ 
nied specifically or by necessaiy impli¬ 
cation, or stated to he not admitted in 
the pleading of the defendant, shall be 
taken to be admitted except as against u 
person under disability". In the i>resent 
case the defendants distinctly stated that 
they did not admit the ])lainti‘fl’s alle¬ 
gation as to tlie dale of Seshammal's 
death. It is argued that inasmuch as 
thej’’ did not make a counter-allegation as 
to what that date exactly was, it must 
be deemed to be an admission within the 
meaning of r. 5, and reliance is placed 
on serveral English cases i. c., Thorp v. 
HoldHicorth (1), TUdesley v. Harper (2) 
and Rutter v. Tregeut (3). These cases, 
however, ajipear to me to lie based noton 
the corresponding pr-ovision to r. 5 but 
to the provision corresponding to r. I 

(Ij (1876) a Ch. D. 037; 45 L. J. Ch. 400. 

(2) (1878) 7 Ch D. 403; 17 L. Ch. 203; 38 L. T. 
GO; 26 W. R. 203. 

(3) (1879) 12 Oh. 1). 758; 18 L. J. Ch. 791; 41b. 
T, 16; 27 AV. R. 902, 


of O. VIII which says tliat "Where a 
defendant denies an allegation of fact 
in the plaint, he must not do so evasive¬ 
ly." In these cases there were several 
circumstances set out in the plaint as 
eonslituting the details of certains trans¬ 
actions and, instead of denying tiiose 
several circumstances s])ecilicall>' tlie 
defendants denied them as a whole and 
as ])oin1ed out in one of the judgments, 
such denial would be perfectly justified, 
l^rovided an>' one of those circumstances 
was iK.tt sli’ictly accurate, but tliat it did 
not amount to a denial of each and every 
one of those allegations. In the ])resent 
case there is no question of evasive de¬ 
nial foi' there is only one fact alleged and 
tlial has been slated to be not admitted. 
W1 lether the <lefendants actualh' knew 
the date of Seshammars death or not at 
the time they made tliis ])leading does 
not seem to be material. It was under- 
st(jod by all the parties that this plea of 
limitation was taken and that the ground 
of the i)lea was that the suit was not 
brought within twelve years of Seshain- 
marsdeath. d'here is no question ofthe 
plaintiff l:>eing taken by surprise and 
consequently there l)eing no admission 
as to the date, the finding of the District 
Judge must )>e accepted. In that view, 
the second ai)])eal fails and is di.smisse<l 
with costs, two sets. 

V. x. V. Appeal dismhsed. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 69 of 1921. 

July 21, 1921. 

Present :—Mr. Wazir Hasan, J. C. 

S. BURGE AND OTiiEUs—P laintiffs 

FPI,I(\\NTS 

I'ersus 

Mauhd iMOHAMMAD INAM ULLAH 

KI IAN— Defendant—Opposite Partv. 

Landlord and tenant- Sotice for eiihajicement 
of house rent- Optio^i to vacate on non-acceptance 

of proposal—Tenant continving in occupation _ 

Implied agreement. 

A landlord seived the tenant with a notice • 
that he would charge a certain amount of 
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enhanced rent irom a given date. The tenant 
v.*as. allowed the option to vacate the houso in 
oase he did not accept tlie propo.sed enhancement 
of rent. The tmant contimiod in occupation cf 
th^ hous:• 

that the tenant .'^ conduct in not vac.atin«- 
the luiuse ainoanted to an implied accei>tance of 
the pro])ositl and cons3ciiK*ut 1/ lie was liable to 
pav tlie enhanced rent. 

Bhn^jatin'to.s v. Mithana, h O. C. I'.IO, relied 
upon. 

Application for revision agninst a 
decree of the Ad<litional Small Cause 
Court Judge. Lucknow, dated the 24th 
March 1-924. 

Mr. Ruslogi, fur the Applicant. 

Mr. Niawat CUah holding brief of Mr. 
3i. Wasim, for the Opposite Party, 

JUDGMENT. —This i.s an applica*:ion 
under section 25 of the Provincial Small 
Cause Courts Act. The applicants stied 
the opposite party for the recovery of rent 
of a certain house. They claimed rent 
at the rate of Rs. 45 per month for two 
months and at the rate of Rs. 60 for the 
third month. The lower Court has allow¬ 
ed the plaintiffs’ claim at the uniform 
rate of Rs. 45 for all the three months. 
This application challenges the pro])riety 
of the decree of the Court below in the 
matter of rent for the last month. The 
applicants claim that they were entitled 
to Rs. 60 rent for that month and noc Rs. 
45 only. The subject-matter of the appli¬ 
cation is, therefore, the sum of Rs. 15 only. 

I am of opinion that the application 
must be allowed. The plaintiffs served 
the defendant with a notice that they 
would charge Rs. 60 rent per month for 
the house from the 4th June 1923 and if 
the defendant did not accept the proposed 
enhancement eff rent he was free to vacate 
by that date. The defendant did not 
vacate it, but has continued in occupa¬ 
tion of the house. Thi.s clearly implies 
that he agreed to abide by 1 he proposal 
made in the notice. This principle of the 
decision in the case of Shagu'cDidas v. 
Mithana (^1) is clearly applicable and there 
is no room for distinction a.s the learned 
Judge tries to make out. The application 
is, therefore, allowed, the decree passed 
by the Court below will be modified by 
adding to it Rs. 15 more. Tlie applicants 
will get their costs throughout in pro¬ 
portion to their success. 

. G. u. Application allowed. 

(1) tO| 0,190, 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revtsiox No. 245 op 1923. 

February 1, 1924. 

Present:—'Sir, Kinkhede, A. J. C. 

Mnsamviaf SUNDER—DEfexdaxt 

—Appellaxt 
versus 

BHOPAT —Plaixtiff—Respoxdext. 

Hin'hi widow—Debt of husband—Discharge by 
third -person at her request — Liabilitii of widow 

—of deceased—Contract .let (/A or 1872), 
s. 70. 

It is the duty of a Hindu widow to pay up 
the debts of her husband out of the assets in- 
lierited by lier and if instead of paying them 
herself out of tlie assets, she requests a relation of 
her.s t) obtiin a discharge for her from the 
liability to p;iy the same, she is liable to com¬ 
pensate lier relative out of the assets in her liand 
under s?etioi 70 of the Contract Act, as she 
enriches th-? assets to that e.vtent or strictly 
speaking eonferi benefit upon the estate by getting 
the debt paid up. fp. 5S7, col. 1.] 

Application for revision of an order 
of the Court of the Small Causes, Multai, 
dat“d tlie 7tli September 1923. 

Mr. A. C Roy, for the Applicant. 

ilr. S. B. Gokhale, for the Non-Appli¬ 
cant. 

ORDER, —The facts must be briefly 
stated in order to understand how the 
jilaintiff makes out his request to sue. 

One Teju died indebted to (1) (labia 
(2j Oangu and Sawandas. He left be¬ 
hind some assets and a widow who in¬ 
herited them. He also left a minor 
daughter. Shortly after her husband's 
death Zandoo went with her daughter 
(applicant; to live with the plaintiff and 
had taken her moveable iiropertyalso with 
her. The plaintiff looked after the estate 
and was the de facto guardian of the appli¬ 
cant. While he was thus in charge of the 
assets of the deceased Teju or at any 
rate managed them, he at the request of 
Zandoo paid off the debts due to the 
aforesaid creditors of Teju between 28th 
January 1922 and 10th October 1922 ag¬ 
gregating to Rs. 63-8-0. Pie noiv sues to 
recover the amount bv which he is out 
of pocket, from the assets of the deceas¬ 
ed Teju in the hands of the defendant-ap¬ 
plicant. The plaintiff established the pay¬ 
ment of debt to the extent of Rs. 60-8 
and got a, decree for that sum. He 
could not succeed in proving payment 
of Rs. 8 to Gangoo. So his claim was 
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dismissed to that extent. There ia no 
further claim before me for it. The 
daughter against whom the claim was 
decreed has applied in revision for the 
setting aside of the decree on the groiuid 
that the right by Zandoo for payment 
of the debts not being proved, the* pay¬ 
ment if any should be regarded as volun¬ 
tary payment and could not be recover¬ 
ed out of the assests, that at the most 
the debt was a personal debt of the 
widow, and that she, daugliter, could not 
1)6 made liable for it. That no per¬ 
sonal decree could be passed against the 
minor and that the payments were made 
out of money's paid to plaintiff by tiie 
defendants. I must say that the last 
plea has been decided against tlie de¬ 
fendant as her evidence on that point 
does not appear to have commended it¬ 
self to the Trial Court. Next thing that 
the debts were not authorised to be paid 
by Zandoo is also not open to challenge. 
The evidence of defendant's own witness 
No. 3 bears out the construction that 
Zandoo at any rate acquiesced or con¬ 
sented to the payment by the plaintiff’ of 
the debts due l)y Teju. I am not prepar¬ 
ed to dissent from the view taken l)y the 
Court below as regards this point. The 
plaintiff admits that tlie Court was 
wrong in i)assing a personal decree 
against the minor and that he is satis- 
tied witli a decree against the assets in 
defendant’s hands. The only question 
now left for decision is whether the pay¬ 
ment by the plaintiff was under circum¬ 
stances which show that it was an 
officious interference with the affairs of 
Zandoo, so as to dissentitle him from 
claiming to be reimbursed with the money 
paid by him as he calls it for the protec¬ 
tion of the estate of the deceased. 

That for the time-being Mnsammat 
Zandoo as a widow represented the estate 
is beyond doubt. It was her duty to pay 
up the debts of her husband out of the 
assets inherited by her. If instead of 
paying them herself out of the assets 
she requested a relation of hers to 
obtain a discharge fc>r her from the 
liability to pay the .same, she has enrich¬ 
ed the assets to that extent or at any 
rate saved so much of the assets or strict¬ 
ly speaking conferred benefit upon the 
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estate by getting plaintiiT to pav it up. 
iiiere is no contract to repav pleaded or 
proved by plaintiff. This case, therefore 
13 one based not on a contract but re- 
lates to a liability or obligation resembl¬ 
ing those created by contract, on tlie part 
ot the person taking the assets of the 
deceased 'leju to repay the person who 
satisfied the liabilities which were out¬ 
standing against them at the request of a 
person who for the time being represent¬ 
ed the whole estate. This being the 
position of the plaintiff’ towards the de- 

^ provisions of section 

the Contract Act, clearly applv ami 
plaintiff IS entitled to be compensated bv 

the defendant out of the assets tliat 
have come to her hands to the extent 
to which the assets have derived benefit 
by the payment. No question of the de- 
fendant having enough time to accept 
the benefit conferred arises because I 
liave lield that the payment Avas made 
Avith the implied consent and acquies- 
cnce of Zandoo avIio represented the 
estate and she had sufficient time to make 

her election to accept the benefit or not 

before her civil death consequent on 

re-marnage opened out succession in 

faA^our of the defendant. The defendant 

cannot, therefore, escape the liabiliiv 

which fastens itself upon the assets. 

1 tiiiiiK tn6 liciljility lists ] 3 G 0 n ri^litlv 

decreed against the defendant 'The 

decree is, therefore, confirmed with the 

addition of the words "to be paid 

out of the assets of deceased Teju in 

her hands" after the figures R.s. 60-8-0 

The application is rejected. In the 

circumstance of the ease I direct that 

each party bear the costs incurred 
])y him. 

Application rejected. 
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LAHORE HIGH COURT. 

C’lviL Revision' Petition No. 27 of 1924. 

]May 1. 1924. 

Py'esent: —Mr. Justice Martiiieau. 
ABDDLLAIl —Plaintiff—Petitioner 

rp)\^i(s 

SECRETARY of STATE Foir INDIA— 

Respondent. 

■ hn'isdicti(tyi of Courts; ■ ppeal, of— 

Co}irt-fee, (If ficitnt, lev}/ of. 

After a Court }»as diiiiiisscri an appeal, it is 
fu7ictu.'< officio jMid l»as n<> power to t)rder the 
appellant to make jip a detiidcney di^ei'Vercd in 
the (\)urt-fee. 


^ A 0. XXXII, r. 0—Satisfaction of decree — 
Hecognition by Court—Certificate and recording, 
whether necessary — Payment to decree- 
holder tor himself and minor brothers—Leave 
or Court, absence of—Decree, whether legally 

satisfied—Joint decree-holders—Payment to one 

—discharge of his share. 

1 nder O. XXI, r. 2. Civil Procedure Code, in 
order that a payment to a decree-holder should 
)e leco^nised by the Court executing the decree, 
It IS not necessary that the payment should be 
both certitied and recorded. A certificate on the 
^airaut of arrest by tlie plaintiff's authorised 
neader that the decree was satisfied complies 
willi the retiuirements of tlie rule. fp. oDO. col. 2.] 


Revision al^ain^t an ordvr of tlie 
District Judge. Jullunder, dated the IStli 
August 1923, confirming that of the 
Senior Sub-Judge, Jullunder, dated the 
31st Mavl923. 

Slieikh MMotiie)', for the 
Petitioner. 

JUDGMENT. —-The District Judge 
after dismissing the plaintiff’s appeals 
proceeded to order him to make up a 
rleficiency which he discovered in the 
('ourt fees on the appeals. This he had 
no power to do. Having dismissed the 
appeals he was fuiictus olficAo. See Jatra 
Mohayi Sen v. Secretary of State (1), 
Shanghai Life Insin'ancc Co. v. Helen 
Constance Bt'own (2) and Radhika Rontav 
Pi'asad Singh v. Janki Kiier (3). I accept 
this application for revision and set aside 
the order lequiring the petitioner to 
make up the deficiency in the Court-fees 
on the appeals. 

N. II. Ajyplication accepted. 

.li 52 hid. Cus. i;i5; l(i C. 521). 

i2) 52 Ind. Cas. 531; {) Bur. L. T. L3. 

(3; 51 hid. Cas. 75(3; (19iyi l*at. 270; 4 P. L J 
472 .F. U.}. 


MADRAS HIGH COURT. 

Appeal against Appellate Order 

No. 105 OF 1922. 

April 22, 1924. 

Pt'csent :— Mr. Justice Wallace. 
PICHCHAKKUTTIYA PILLAI and 
others—Plaintiffs—Petitioners— 

Appellants 

u s 

DORASWAMI MOOPANAR and others 
—Defendants—Respondents, 

Ciril Procedure Code (Acf V of lOOS), O. XXI, 


Where a manager of a Hindu joint familv is 
himself on the reord as the next-friend or guardian 

to suit, his powers are controlled 
hy O. XXXII, r. (3. (Jivil Procedure Code, and he 
cannot do any act in his capacity of father or 
managing member whicli lif» is debarred from 
doing as next friend or guardian without leave of 
the Court, [p. 501. col. 2.] 

A payment, therefore, to a decree-holder as 
guardian nltliougli made and certified cannot be re¬ 
cognised by the Court executing the decree when 
leave of Court was not previouslv obtained under 
U. XXXII, r. G, Civil Jhocedure Code. 


''c^M"on=" Cas. 515: 

.»6 M. 295; 17 C. W . N. 7fi5: 11 A. L. J. 589; 18 0. 

^ ^2G: 14 M. L. T. 1; (1913» M. 

U. iV o,d; 2o M. L. J. 150; 40 I. A. 132 (P. C.). 

Krishna Ayyar v. Chakrapani, 29 Ind. Cas. 475, 
relied on. 

A payment to one of .several joint decree- 
holders will not be satisfaction of the decree 
even in part unles.^ the pavec is an agent of 
the others entitled in law to receive the whole 
amount yn tiieir belialf, or tlie distinct shares 
ot trach joint deoree-lioldcr are determined end 
known, [p. 592. col. J.] 

Mahomed Silar Sahib J Co. v. \ahi Khan, 35. 

'k 93; (J910; M. W. X. 471: 
*i i»Vl’- k- 'P 381, Thimma Heddiv. 

-A- n 9) Ind. Cas. 141; ll918jM. W. X. 

Ayyan, 25 M. 131; 12 51. 

li. *1. U)b, relied on. 

34 Ind. Cas. 213; 39 

D k. K. 432; 31 M. L. 

Vr ^ L. T. 31; 

U9103 1 M. ^\ . X. 462; 43 I. A. 99 ^P. C.', disting¬ 
uished. 

Sultaii Moideen v. Savalayammal, 15 M. 343 

^ *k oO; 5 Ind. Dec. (.v. s.) 591, 

not followed. 


Where in execution of a decree by the plaintiff 
lor himself and as guardian of his minor 
brothers, plaintiffs Nos. 2 and 3, the judgment- 
debtor was arrested and taken to Court and the 
plaintiffs \ akil en<lorsed on the warrant that 
Uie decree had been fully satisfied and that the 
judgment-debtor may be released, but the Execut- 
mg Court refused to record satisfaction on the 
giouncl that two of the plaintiffs were minors, 
and no further steps were taken by either party 
thereon, and some time later the plaintiff for 
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'himself and as guardian of the minor plaintiffs 
again applied to execute the decree : 

Held, that the previous leave of Court to the 
payment to the guardian not having been ob¬ 
tained, such payment was inoperative and was 
not binding either on the minors or even on the 
guardian himself and the decree not having been 
legally satisfied to any extent a fresh execution 
application was maintainalile. [p. 591, cols. 1 t'c 2.J 

Appeal against a decree of the Court 
of the Subordinate Judge, Tanjorc. in 
A. S. No. 56 of 1922 (A. S. No. 353 of 
1920, District Court, I’anjore) preferred 
against a decree of the Court of the 
District Munsif, Tiruvadi,in E. P. No. 15 
of 1920, in O. S. No. 173 of 1919. 

Mr. A. Si'irayigachariar (with him 
Mr. V. N. Vp.nkatavardachay'iar), for 
the Appellants.—The lower Courts 
were wrong in going behind the. 
order on the former occasion refusing to 
record satisfaction. The order lias become 
final and that finding operates as res 
judicata in the present proceedings. The 
rule of constructive ixs judicata has been 
applied to execution proceedings. Raja 
Rajeswara Dorai v. Siindara Pandiyasaiui 
Tevar (1). I’liere is no order ■ cither 
recording satisfaction. Order XXI, r. C, 
Civil Pi’ocedure Code, is, therefore, a bar 
to the plea of satisfaction, ^ibkoy 
Naidic V. Ramachandra Naidit {2}. 

The respondent could have ajiplied to 
enter up satisfaction. The lime liaving 
now elapsed he is now debarred from 
raising the plea. 

Secondly, even if the question of satis¬ 
faction of the decree can now be re-open¬ 
ed, payment to the first iilaintiff who is 
guardian ad litem of the minor plaintiffs 
Nos. 2 and 3 cannot oiierate as a valid 
payment in the absence of a certilicate 
of Court under O. XXXII, r. 6, Civil 
Procedure Code the provisions of which 
are mandatory. The mere fact he is the 
manager of the joint family does not 
tender the rule inapplicable. Gancsha 
Rao V. Tuljaram Rao (3). 


Tlie case in Harihar Pershad Siiygh 
v. Mathura Lai (4) relied on by the lower 
Court proceeds on the ground that the 

processual law as provided liy O. XXXIl, 

r(), cannot deprive the manager of a joint 
family of his sulistaiitivc riglits under 
the general Hindu Law. And the cases 
in Duraiswami Sastrial v. Venkata rama 
lycr (5) and Krititna Hande v. Padman- 
abha Hande (6) merely follow Harihar 
Peyyhad Singh x.Mathura Lai (4,) without 
assigning reasons. Tliese cases must be 
deemed to have been overruled since the 
Privy Council decision in Gcmesha Rao v. 
Tuljai'am Rao (3). This being a rule of 
procedure it is only the law of the forum. 
that would apply and not tlie personal 
law. Vide 1899 Chatard's Settlement, In 
re (7). 

Order XXXII, r. 6 lias been lield to 
ai)i)ly to cases of managers c)f joint 

* 'rishna Ayyar v. Chek- 
rapani (8), Ahhoy \aidu Ramachandra 
Xaidii (2). I 

It has also l)eeii lield that the guardian 
ad litem cannot transfer a decree in 
favour ()f tlie minor withotit leave of 
Court, hancherla Kanakayya v. Mulpurn 
Kotayya (9). The jilaintiffs are. therefore, 
entiled to execute the tiecree. 

i\Ir. K. Bhaahyam Iyengar (-\viih liim 
Mr. Kunjithapathan), for the Re¬ 
spondents.—In tlie very warrant for 
arrest of the respondent there is 
an endorsement by the i>laintiff’s 
Pleader that the decree is satished. That 
can be relied on by the Executing Court 
in deciding whether there has been satis¬ 
faction or not. TJie res])ondeuts could not 
liave set aside the ordei' refusing to 
enter the satisfaction as the execution 
petition lias lieen finally dismissed. 

The first plaintiff' being a manager is 
entitled to receive payment of debts due 
to joint family. The mere fact that he 
comesto Court cannot jilace him inaworse 


(1) 49 Ind. Cas. 704: 12 M. .581; 17 A. L. J. lo.'l; 
.16 M. L. .f. 161; 23 C. W. N. 519; 29 0. L. J. .551; 
25 M L T 400; 21 Bom. L». K. 885; (1019) M. W. N. 
511; io b. \V. 322 (P. C.). 

(2) 76 Ind. Cas. 905; (1923) M. W. X. 925; (1924) 
A. I. R. (M.) 279; 19 L. W. 686. 

(3) 19 Ind. Cas. 515; .36 M. 295; 17 C. \V. N. 
765; 11 A L. J- 589; 18 C. L. J. ); 15 Boiii. L. H. 
626; 14 M. U T. 1; (1913) M. W. N. 575; 25 M. b. J. 
liO; iO 1. A. 132 (P. C.}. 


i4) .35 C. 561; 8 C. L. J. 256; 12 C. W. X. 508. 
r5) 12 Ind. Ca.s. .503; 21 M. L. J. 1088 10 M L 
T. .370; (1911) 2 M. W. X. 420. ‘ ' ‘ 

(6) 21 Ind. (’as. 177; 25 >1. L. J. 412; M I, T 
233; (1913) M. W. X. 802. 

(7) (1899) 1 Ch. 712; 68 L. J. Ch. 350; 80 b T 
645; 47 W. R. 515. 

(81 29 Ind. Cas. 475. 

^l!)2i)1uAV,'K^43rf 
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l)een fully satisfied. The Executing 
Court originally proceeded on the 


position. The Privy Council decision in 
fj(n}C!i‘hn 7C/'» v, ruljaram Rao (3) does 
not apj.ily to the present case. 

Tne first plaintiff is now estopped from 
executing the decree. The first plaintili 
being joint decree holder, along with the 
other minor pluintift’s, the payment to 
him will oj'ierate as a valid discharge of 
the whole decree. Hnrrish Chiiyider 
niowdhurtf V. KnU Sunderi Debt (10); 

Sultcni Moideev v. Savalayammal (llh 

At any rate it will be a valid payment 
to the extent of the guardian's share. 

Mr. S iSrirangacharl in reply—Pay¬ 
ment to one of several joint decree-holders 
cannot operate as a discharge even to the 
extent of the share of the person to whom 
payment is made. The matter is con¬ 
cluded by the decisions of the Court. 
Mahomed Silar, Sahib cf: Co. v. Nabi 

Khaai (12''; Thimma Reddi v. Subha. 
Reddiar (13). 

A joint decree-holder can execute the 
■^^'hole decree only with the permission 
of the Court (O. XXI, r. 15.) 

.JUDGMENT.— This case arises out 
of an execution petition. The appellants, 
who were the plaintiffs, obtained a money- 
decree against the respondents in 1919. 
The first plaintilT for himself and as 
guardian of his minor brothers, plaintifi's 
Xos. 2and3, putinan execution petition on 
1st September 1919 to recover the money. 
The first defendant was arrested and 
brought to Court under a warrant. On 
the warrant the appellants' Vakil en¬ 
dorsed on -Ith September 1019 “ Judg¬ 
ment-debtor may be released. Decree 
fully satisfied''. The Executing Court, 
however, then refused to record satisfac¬ 
tion on the ground that two of the ap¬ 
plicants in the execution petition were 
minors. Neither party took any further 
steps to have the satisfaction of the decree 
recorded. On 22nd January 1920 the 
first plaintiff for himself and as guardian 
of minor plaintiff's Nos. 2 and 3 again ap¬ 
plied for execution. The judgment-debtor 

pleaded that the decree had alreadv 

aO>9C. 48-->atp. 194: 10 I. A. 4; 12 0. L. R 
.ill; i Ind. Jur. 161; 4 Sar. P. C. J. 406; 1 Ind. Dec 
fN. s.) 970. 

(11) 15 M. 313 Mt p 311; 2 M. L J. 50; 5 Ind. 
Llec. (k. s.) 591. 

12) 35 lad. Cas. 157: 31 M. L. .1,93; (1916; 1 
J1 'Y- y. 171; 3 L. W. 579; 20 .M. L T. 381 
‘ vl5; 19 lad. Cas. Ml; (1918; M. 'W. y, 507 , 


* w - 

question of law only and held that the 
pa\ merit endorsed on the warrant, 
even if true, was not a payment in law 
since under O. XXXII, r. 6, Civil Pro¬ 
cedure Code, the first plaintiff was not 
entitled to receive any money towards 
the decree on behalf of minors unless 
and until he had obtained leave of the 

^ appeal the Appellate Court 

called for a finding whether the judg¬ 
ment-debtors had actually jDaid up as 
certified on the warrant by the plaintiffs’ 
A akil, and, if that payment had been made 
to the first plaintiff, whether he received 
it as manager of the joint family or 

this the Original Court found 
that the payment had been made to the 
first plainfiff in his capacity as manager 
and these findings were accepted by the 
lower Court. The Subordinate Judge 
then considered whether the first plaint¬ 
iff could receive the money without 

■?L XXXII, r. 

o, Civil Procedure Code, and he held that, 

as managing member he could, and he, 

therefore, dismissed the execution petition 

on the ground that the decree was already 

fully satisfied. The plaintiffs now ap¬ 
peal. 

It appears to me that the remand of 
the case by the lower Appellate Court 
for a decision whether or not the pay¬ 
ment was actually made, was unneces¬ 
sary. There is a certificate on the 
warrant by the plaintiffs' authorised 
I leader that the deciee was fully satisfied, 
iherefure, the payment was certified. It 
is true that the lower Court refused to 
i^cord it, but O. XXI, r. 2, Civil Procedure 
Code, does not say that in order that a pay¬ 
ment shall be recognised by the Court 
executing the decree that pa 3 'ment shall 
be both certified and recorded. The words 
used are “certified or recorded.” There 
was nothing, therefore, to prevent the 
Executing Court from at once recognizing 
the payment and the decree as fully 
satisfied, unless O. XXXII, r. 6 barred 
the way, while of course the Court was 
not bound to recognize the pa 5 Tnent if 
^at rule stood in the way. ^Vhat the 
Executing Court had before it was a 
certificate by the Pleader appearing fcf 
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all the three plaiiitilTs that the decree 
Avas fully satistied. The execution peti¬ 
tion and the order would also bring 
to its notice that two of the execution 
petitioners \yere minors, represented by 
the first plaintiff as guardian and next 
friend. In such a case I think the Exe¬ 
cuting Court was bound to conclude 
prima fade that the payment in full 
satisfaction would have been made to 
the tirst plaintiff for himself and on behalf 
of the minors, and there is nothing to 
rebut that presumption here. In fact, 
the concurrent finding of fact on the 
evidence after remand is to the same 
effect. 

In such circumstances, had the first 
plaintiff not been manager of the joint 
family of himself and plaintiffs Nos. 2 
and 3, there can be no doubt that he would 
have had to obtain leave of the Court 
before receiving the money on liehalf of 
the minors under O. XXXII, r. 0, Civil 
Procedure Code. The short question 
then is, does the fact that he was tlie 
manager absolve him from the necessity 
of conforming to this rule? 

It cannot be denied that if the 
execution petition had been put in by 
the first plaintiff alone as manager he 
would have been entitled to receive 
the whole payment in his capacity as 
manager without leave of the Court, and 
plaintiffs Nos. 2 and 3 could not have chal¬ 
lenged the payment. But where he has 
chosen to join the minors with him and 
to bring them before the Court as minors 
and thus bring himself also before the 
Courtin thecapacity ofguardian ad lit m, 
can it be pleaded by liimself as well as 
by the minors that the payment to him 
without leave of the Court is a nullity? 

The plaintiffs rely chiefly on tlie 
Privy Council case in Ganesha. Rio v. 
Tiiljaram Rao (3). That was a case in 
which a compromise of a partition suit 
had been made by the father and manag¬ 
er of a joint family. He was the third 
defendant in the case, and he appeared 
on the record also as the guardian of 
his minor son, the sixth defendant. He 
compromised the suit without the leave 
of the Court. This High Court held 

interpreting section 462 of the Code of 
of 1882 that it was n^t necessarj' for 


the father to have obtained the leave 
^ compromising the 

Council, however, revers¬ 
ed this laying down generally that 
where a manager of the joint faniilv is 
himself on the record as the next friend 

or guardian of a minor membej- his 
powers are controlled by the provi- 
sions of the law and he cannot do anv 
act in his capacity of father or manag¬ 
ing member which he is debarred from 
doing as next friend or guardian ^vith- 
out leave of the Court. The lower Ap¬ 
pellate Court has held that this rulin^ 
passed under section 4(>2 of the Code 
of 1882 should not, on the authority of 

Krts/ina Handex, Padmanabha Handt (Q) 

be applied to old section 161. the me- 
sent O. XXXII, r. 6 . when it is a qaet 
tion of money flue under a decree, but 
I do not think that it has rightly under¬ 
stood that case. It does not aiipear 
tliat 111 that case there was any minor 
on the record and, therefore, the manasr- 
irig member was not before tlie Court 
in the capacity of ne.\t friend or guar- 
di 3 .n.^ Tlie Pii\y Council ruling iius been 
applied to the provisions of 6 . XXXII 
r. 6 by a Single Judge of tliis Court in a 
case reported as Krishna Ayyar v. Chak¬ 
ra pani ( 8 , 1 . 

After full consideration I am of opin¬ 
ion although with considerable reluct¬ 
ance, that the Privy Council case con¬ 
cludes the matter and that the payment 
although made and certified, cannot be 

Court executing the 
decree, since the leave of the Court was 
not obtained under O. XXXII, r. 6 . I 
have come to this conclusion with re¬ 
luctance because the first plaintiff at 
least thus secures at present a double 
l)ayment of the decree amount bv means 
of his own laches. No doubt the 
judgment-debtors were careless in not 
seeing that the satisfaction was record¬ 
ed and in not insisting on the leave of 
the Court being obtained, but the 
first plaintiff is the real party in 
default and now profits by his own de¬ 
fault. 

A furtlicr point has. however 
been argued whether the pannent bv 
the first defendant to the first plaintiff 
will effect a discharge of the decree. 
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dobt so far as the lirst iiiaintitf is eou- 
eenied. The District ^lunsif has lieM 
that it will lujl. The lower Ai^pellate 
Court in the view it took uatiirally did 
not deal separately with that ]>oiiit. I'lie 
law on tht‘ subject is. 1 tiiink, clear 
that the payment to one of several 
joint decree-holders will not be satisfac¬ 
tion of the decree even in p^ri unless 
tl) the payee is an agent of the others 
entitled in law to receive the whole 
amount on their behalf, or (2) the dis¬ 
tinct shares of each joint decree-holder 
were determined and known. Vide 
Mahomcd Silnr Sfihib d* Co., v.Xahi Khan 

(12) . Ill Thim)iia Reddior r.Subba Reddlar 

(13) this ruling was extended to certifi- 

cutes of satisfaction given by one 

of several and joint decree-holders 

unless as a matter of fa(d tlie payment 

certified liad been made to all the joint 

decree-holders. Both these cases rest 

on the judgment of Bhashyam Iyengar, 

J., in v. Krishna CH). 

As against this, the appellant cited 

Jarnyia Bui v. Vasaata. Ron (15) a Privy 

Council case in which it was lield that. 

where a joint bond was executed by 

two persons, one being a minor by liis 

guardian and the bond so far as the 

minor was concerned was void because 

no leave of the Court was obtained, 

tlie other party to the bond could not 

plead that voidability as rendering 

nugatory his obligation under the bond. 

The Privv Council held that in anv 

* « 

case the major promisor under the bond 
was liable and could not plead the 
minority and consecpient immunity of 
the other promisor as a bar to his 
liability. 1 do not think that this ca.se 
really assists the decision of the present 
case wliere the question is not of the 
liability of the decree-holders to the 
judgment-debtor but of the liability of 
the judgment-debtor to the joint decree- 
holders. In Sultayy Mouleen v. Savalaijo- 
vinial fll) it was held that where pay¬ 
ment has been made to one of tlie two 
joint decree-holders that payment was 

valid to the extent of the share to whicJi 

(11) 25 M. 431; 12 M. 1.. J. 106. 

(15) 34 Ind. Cas. 213; 30 M. 400; 14 A. L. J. 534; 

18 Bom. L. R. 432; 31 M. L. J. 18; 3 L. W. 540; 24 
C. L. .1.74; 20M. L. T. 31; (1916)1 M. \V. X. 462; 

.43 I-A. 99 (P. C.). 


l-lie i)ayee was entitled, and, therefore, an 
eiupiiry was ordered as to the extent 
ot tliat sliare. This ruling is certainly' 

• the later cases 

quoted aI.)ove. I consider that I must 
follow tlie later cases and hold that 
the payment is not valid against even 
the first plaintiff. The decree fiad to 
be executed as a joint decree or not at 
all. \alid discharge of any portion 
of Uie debt could only be given bv 
one who could give it^ for all joint 
decree-holders, and the first plaintiff 
coidd not do tJiat because the dis¬ 
charge so far as the minor plaintiffs 
were concerned was not valid in law 
at all. Hence I must hold that the 
decree has not been at all satisfied. 

I, therefore, hold that the decision of 
the District Munsif was correct and 
tliis apj)eal must be allowed, but in 
the circumstances, appellants are re¬ 
fused (‘osts here and in tlie lower Appellate 
Court. 

'■ '■ Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second C’ivil Appeal Xo. 1274 ok 1921. 

January 16, 1923. 

Presei7t:~Mr. Justice Daniels. 

FATIEH DIN— Plaintiff—Appellant 

VO'SUS 

T MRAO AND OTHERS — Defe.ndants— 

Kespoxdents. 

Muhammadan Law -Lcgitimaci/—Child lorn 

n months after fathers death—Vnehastity of 
mother—Presu m pt ion. 

Assnmiu^ llint tlie presumption under the 
Muhammadan Law that a child bom within two 
years f)f the conclusion of a valid marriage is to 
he considered a legitimate child of its mothers 
husband is binding on the Indian Courts, the 
presumption is a rebuttable one. 

dicrefore. u .Moliammadun is bom 
o.>I days or full eleven months after his alleged 
father s death and it is found that his mother 
Jiart Illicit, connection with another man, it is 
sutticient to rebut the presuini)tion of his legiti- 
niacn and to justify the Court in tinding that he 
i.s mit the sou of his alleged father. 

Second appeal against a decree of 
the Additional District Judge Meerut, 
dated the 2nd July 1921. 

Mr. N. C. Vaish, for the Appellant. 

Mr. A. P. Asthana^ for the Re- 
s])ondents. 

JUDGMENT.—This appeal arises 
out of a suit by the plaintiff for-a 
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declaration that he was the sou of one 
iShera and for possession of his legal 
share in the property of the latter on the 
assumption that he was 8hera’s sou. 
Both the Courts helow have dismissed 
his suit. The finding of the lower 
Appellate Court is that the plaintiff was 
born ^^31 days or eleven full months 
after his alleged father's death and that 
his mother has been living for the last 
few yeai’s in illicit connection with one 
Imam-ud-Din, The appellant relies on 
the 3*ule of Muhammadan Law that a 
child born within two vears of the con- 

9 

elusion of a valid marriage is presumed 
to be the legitimate sou of his mother's 
husband. The commentators have all 
expressed doubts as to how far this is a 
substantive rule of law binding on the 
Courts ill this country and how far it is 
to be considered as reiilaced by the 
provisions of section 112 of the Evidence 
Act. If this were the sole (piestion in 
the appeal 1 should have been disposed 
to refer it to a Bench but none of the 
text-books go further than saying that 
rebuttable pi'esumption arises under 
these circumstances, and if tlie pre¬ 
sumption is rebuttable there was 
certainly ample evidence in the present 
case to rebut it and to justify the Courts 
below in finding that the plaintiff- 
appellant was not the son of Shera. I, 
therefore, dismiss the appeal with costs 
including fees on the higher scale. 

M. A. A. & K. H. Appeal dismissed. 


BOMBAY HIGH COURT. 

OiUGiN’AL Civil Jurisdiction Suit 

No. 1313 OF 1922. 
February 11, 1923. 

Present .-—Mr. Jutice Mulla. 

J. P. FERNANDEZ— Plaintiff 

versus 

P. D RODKIGUjES— Defenda.nt. 

CtirU^ P)vccdiiy'c Code {Aot ^ of 1003 

38 


O. ALVIV. r. JO, 0. XLVII, r. / /or 

taking accounts — Rct'iew, power of— l'Jn/jitirg, when 
can he rc-opened— Party aggrieved, remedy oi ■ 
I’ractirc. 

A CommissiontT appointed by the Court to 
take aecounts of (lie dealings and transactions 
l>etween the parties has no i) 0 \ver to “review" in the 
technical sense, either under section 151 or under 
O. XLVII, r. 1 of the Civil Procedure Code. [p. 501, 
col. 1.] 

The Conimissivmer, however, may, in liis dis¬ 
cretion, record his lindin^r on each item of the 
account objected to during the progress of tlic 
ivference or he may record his findings after In- 
has lieard evidence on all objections ami 
sur<*harges. He is not bound to record his find¬ 
ing on an.v one objection before he ))rocecds to 
(leal with the ne.xt. But if he does so his finding 
on any of tin?. objo('tions is not final. He may. on 
proper grounds, re-open the inquiry into any one 
or more of the items before his report is made. 
I’ntil then he decides nothins: that is final and 
concluvsivc. [p. 591, cols. 1 & 

But where every opportunity is given to a party 
to prove his objection to a particular item, and 
the Commissioner has after hearing the parties 
reconled his finding, it is highly undesirable that 
lie should re-open the enquiry merely because 
Jie is invited to do so by the jiarty. [p. 591, col. 2.J 

If the Commissioner does rc-open the en([uiry. 
it must be on grounds similar to those mentioned 
in O. XLVII, r. 1, Civil Proc'edure Code, not 
because the provisions of O. XLVII, r. 1, apply to 
)»roceedings before him but because that rule. 
fitYords (he best guide in a matter of this kind. 
If he re-oficns the inciuiry on grounds whicli are 
not proper, the parly aggrieved cun object only 
by way of exceptions to Iiis report. [(6b/.] 

FACTS. —Ill a suit for recovery of 
Rs. 4,818-11 on account of the aggregate 
of sums alleged to have been advanced 
to the defendant or paid on his behalf 
from time to time, the defendant made 
a counter-claim for Rs. 9,725. The 
matter was referred to the Commissioner 
for taking accounts. The plaintiff filed 
his accounts and the defendant put in 
objections. One of these objections was 
overruled, but on the application of the 
defendant the Commissioner issued a 
warrant to review his finding thereon. 
The plaintiff then took out a summons 
applying for the following reliefs; 

“ (a) That the decision of the learned 
Commissioner for taking accounts grant¬ 
ing review of the finding on objection 
No. 7 herein is ultra vires inasmuch a,s 
the learned Commissioner has ikj power 
to grant a review. 

ib) That the aforesaid rlecision of 
the learned Coiuniissioiier is wrong being 
in contravention of the provisions of 
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O. XLVIL r. 4, inasmuch as the appli¬ 
cation was granted without a previous 
notice to the i)IaintitT. 

(c) That the aforesaid decision of the 
learned Commissioner is wrong inas¬ 
much as there was neither any dis¬ 
cover}' of any new matter or evidence 
by the defendant which was not witliin 
the knowledge of the defendant or which 
cttidd nut be adduced by him when the 
objectum was heard nor* was there anv 
otlier sufiicient ground for the granting 
of the review.'* 

Sir Thovias Strdnqman, ioT the Plaint¬ 
iff. 

Mr. Fratnro^ Mehta of Messx's. Man- 
^iikhlal Hiralal and Mehta, for the 
Defendant. 

JUDGMENT. —[His Lordship after 
stating the facts observed:—] 

It was contended on his (plaintiff’s) 
behalf that a review can only be granted 
under section 151 of the Code of Civil 
Proceedure or under O. XLVII, r. 1, of 
the Code, that section 151 did not apply 
to proceedings before the Commissioner, 
and that O. XLVll, r. 1, did not apply 
as a review under that Order can only 
be granted from a decree or order of 
the Court. On the other hand, it was 
contended for the defendant on the 
authority of the ruling in Laxinilxii v. 
Hussainhhai (1) that once a reference has 
been made to tlie Commissioner the 
Court has no control over the proceedings 
until the Commissioner has made his 
report except in certain cases, and that 
the present case was not one of them. 

It seems to me that the summons is 

misconceived. The expression “ review ” 

in the warrant is not used in its technical 

sense. The Connnissioner ha.s no power 

to “review” either under section 151 or 

under O. XLVII. r. 1. It must, liowever, 

be remembered that the Commissioner 

may, in his discretion, record his finding 

on each item of the account objected to 

during the progress of tJie reference or 

he may record his findings after he 

has heard evidence on all objections 

and surcharges. He is not bound to 

record his finding on any one objection 

before he proceeds to deal Avith the 

^ U) 36Ind, Cafs, 018; 41 B. 710; 18 Bom. L R- 

108 . 


next. But if he does so it is erroneous 

to suppose Unit his finding on any of 

the ol)jections is final. He may, on 

proper grounds, re-open the inquiry into 

any one or more of the items before his 

report is made. Until then he decides 

notliing that is final and conclusive. 

But where every opportunity is given to 

a party to prove his objection to a 

particular item, and the Commissioner 

has after hearing the parties recorded 

liis finding, it is highly undesirable that 

he should re-open the enquiry merely 

because he is invited to do so bv the 

_ «« 

party. There must be a finality to the 
enquiry, and if lie does re-open the 
enquiry, it must be on grounds similar 
to those mentioned in O. XLVII, r. 1, 
not because the provisions of O. XLVII, 
r. 1, apply to proceedings before him 
but because that rule affords the best 
guide in a matter of this kind. If he 
re-opens the inquiry on grounds Avhich 
are not proper, the parly aggrieved can 
object only by way of exceptions to his 
report. The Commissioner in issuing 
the present Avarrant has acted in ac¬ 
cordance Avith the long-standing practice 
of his office, I see no reason to put a 
stop to the practice. The balance of 
couA'enicnce also is on the side of the 
existing practice. I think greater hard¬ 
ship Avill arise and more costs Avill be 
incurred hy discontinuing the practice 
than by leaAung matters as they are. It 
was assumed at the argument of the 
summons that High Court Rule No. 484 
applies to the case. I doubt A'ery much 
whether it does. The summons is dis¬ 
charged, costs to be exists in the cause. 
Counsel certified. 

H. Siimmojis discharged. 


ALLAHABAD HIGH COURT. ^ 

Skcond Civti. Appeals Nos. 1524 and 1525 

OF 1922. 

March 14, 1924. 

Present: —Mr. Justice Mukerji. 
CHOB SINGH— Plaintiff—A pPELLAXt 

2*6 y*siis 

DARYAI SINGH and others— 
Defendants—Respondents. 
Limiiatwn Act <IX of i00$)i 9. 
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in wrong Coin-t —Bona fide mistake—Presumption 
—Extension of time—Landlord an I tenant — Eject¬ 
ment suit—Lease for fixed term—Burdin of proof. 

Where an. appeal is fiUd in the wron^ C:)urb and 
prosecuted there without objection on the part of 
the Court or anj’of the parties, the mista’.ce must 
be taken to be a 6oaa/ife one, until the contrary 
is shown, and the appellant must be given the 
benefit of section 5 of the Limitation Act. [p. 505, 
col. 2.] 

The burden of proof is on the tenant when he is 
sued by his landlord for ejectment, to shosv that 
he has a right to stay on the land and cannot be 
ejected by the proprietor. The mere fact that the 
landlord describes the defendant in the plaint as a 
lessee does not imply that he says or means tliat 
the latter is holding for a term, as a lease may be 
from year to year. [p. 59G, cols. 1 <Jt 2.] 


Second appeal from a decree of the 
District Judge, Mainpuri, dated the 14th 

of July 1922. , 

Messrs. N. P. Asthana^ Galzari L'll and 

M. L. Agarwala, for the Appellant. 

Dr. N. G, Vaish and Mr. S. K. Dar, for 


the Respondents. 

JUDGMENT,— “These two connected 

Appeals Nos, 1524 and 1525 of 1922 maj 

be disposed of by the same judgment. 

Two different plaintiffs brought two 
different suits out of which these two 
appeals have arisen for the ejectment or 
the same set of tenants from lands in two 
different viahals, except for tins 
difference, the case is the same in both 

the appeals. ^ . i /a 

Two points require to be decided. One 

is whether the appeals, wdien lodged 

before the learned District Judge of 

Mainpuri, ought to have been admitted 

as within time and should not have been 

dismissed as barred by limitation. 1 he 

second is whether, in the circumstances, 

the defendants-respondents are liable to 

*^^On^the first point it appears that the 
plaintiffs’ suit for ejectment failed m 
the Court of the Assistant Collector. The 
suits were suits for ejectment of a 
under section 58 of the Penancy A t 

The defendants pleaded, inhu* a/tu, tliat 

they were under-proprietors and could 
not be ejected. The siuts leaving been 
dismissed the plaintiffs appealed to the 
Commissioner. No (piestion ^ 

jurisdiction was raised before 

missioner. After certain remands th.. 
learned Offiier^ decreed the appeal and 

decreed the suits. 




The defendants went to the Board of 
Revenue and the Board held that the 
appeals were wrongly laid before the 
Commissioner and directed the Commis¬ 
sioner to return the memoranda for pre¬ 
sentation to the proper Court. The 
memoranda were returned on the 11th 
of April 1922, and were filed the very 
next day in the Court of the District 
Judge of Mainpuri. The learned District 
.ludge found that the ap])eals before the 
Commissioner were lodged after the 
expiry of the 30 days allow'ed for filing 
appeals before the District Judge and 
that, therefore, the a])pellants could n{)L 
succeed, unless they proved that before 
filing their appeals before the Commis¬ 
sioner, they had obtained legal advice as 
to the forum before which the appeal lay. 
Not being satisfied that any such advice 
had been taken, he held that the appeals 
were barred by time. As a matter of fact, 
the appeals Avould appear to have been 
admitted, entered into the register and 
numbered. 

As I have already pointed out, the 
question as to the Court to \vhich the. 
appeals lay ivas not even raised bpfoi*e 
the Commissioner. A responsible officer 
like the Commissioner never thought 
that the appeals -were iK)t entertainahle 
by him. Under the circumstances, if 
the appellants thought that, they had a 
right of appeal to the Commissioner, the 
mistake must be taken to he a hona fide 
mistake until the contrary is shomi. In 
my opinion the learned District Judge 
should not have dismissed the appeals as 
barred bv time and ought to have given 
the appellants the benefit of .section 5 of 
the Limitation Act. 

On the merits the cases appear to be 
rather peculiar. It has been found that 
the defendants have been in actual 
occupancy of the land in suit for about 
90 years.' How they came into iK)sseH.sirui 
no body could c.vplain. The question as 
to the status of the defendants arose 
twice in the course of the last Settlement 
of the District and two judgments ivere 
given; one on the 12th of September 1904 
and again on the 13th of March 1905. 

The former judgment was given, as the 
defendants themselves or their predeces¬ 
sors applied to the SeUjezneat OfiQicer for 



596 


INDUN CASKS. 


[1921 


XAUAIN' tilNGH L’. MUL 5IXGH. 

the purpose of their being recorded in 
the kkcwat as proprietors. In an 
elaborate judgment the learned Officer 
i probably the Assistant Settlement 
Officer) decided that the defendants were 
nothing but thekedars within the 
meaning of section 4 (6) of the Tenancy 
Act. The second judgment was given 
because a Patwari asked for invstructions 
as to how he was to record the defendants 
in his papers. The same conclusion was 
arrived at by the learned Assistant 
Settlement Officer. It is no longer dis¬ 
puted before me that, tlie defendants 
have been holding on payment of rent to 
the plaintiffs, the land-holders, that no 
attempt whatsoever has ever been made 

to enhance the rent, that the defendants 

have sued tenants and realised rents and 
further that, tenants holding under the 
defendants liave Vjeen allowed to actpiire 
occupancy rights in the lands held by 
them. Oil these facts the learned 
Assistant Collector and the learned 
District Judge held that the defendants 
could not be ejected, they being only 
thekedars within the meaning of section 
4 (6j of the Tenancy Act. 

It has been argued befoi*e me that a 
thekedar is a tenant all the same and is, 
therefore, as much liable to be ejected as 
any other tenant. Dr. Vaish, the learned 
Counsel appearing for the tlefendants- 
respondents, has argued that the appel¬ 
lants themselves have stated in the plaint 
that the defendants were lessees and that, 
therefore, unless they proved that, the 
terms of the lease had expired they could 
not successfully maintain the suit for 
ejectment. 

I think this argument on behalf of the 
respondents is a little fallacious, A lease 
may be for a term It may be peima- 
nent and it may be from year to year. 
The mere fact that the plaintiffs called 
the defendants lessees does not imply 
that they said or meant that the defend¬ 
ants were holding for a term. If the 
status of the defendants be that of a 
tenant I see no reason why the suit 
should not be brought within clause (n) 
of section 58 of the Tenancy Act. It has 
not been actually contended before me 
that, the defendants are permanent lessees 
though some argument vix thi? feint was 


advanced at the Bar. The bui’deu of 
proof is on the tenant when he is sued 
by liis landlord for his ejectment, to show 
that he has a permanent right to slay on 
the lanfl and cannot be ejected by the 
proprietor. This was held so lately as iji 
the case of Xaiitnpillai Marakayar v. 
]^(nn(iuatha;i Chettiar (I) by tJieir Lord- 
ships of the Privy Council. Their Lord- 
ships referred to the case of the Secretary 
of State for India in Council v. Luchmes- 
war Siajh (2), in which the fact that 
tlie tenants held the land on -a low 
and uniform rent for 75 years was not 
held to be sufficient to prove a permanent 
title to the land. It folloAvs, therefore, 
that there is no bar to the ejectment of 
the defendants. In spite of their long 
possession they have no higher title than 
tenants from year to year. 

The result is that the appeals succeed 
and are allowed and both tlie suits of the 
plaintiffs are decreed with costs through¬ 
out the costs including fees in this 
Court on tlie higher scale. 


N*. H. 


Appeah allowed. 


<li 82 hifl. Cas. 226: 22 A. L. J. 1.30; il924i A. 1. 
R. C.) 65; 10 L. W. 250; .34 M. L. T. 10; (1024j 
.M. U X. 20.3: 46 L. J. 546; 10 O. & A. L. K. 
464: 47 M. ,337; 28 (’. M'. X, 809 iP. Co 

.2) 16 C. 223; 16 I. A. 6: 13 Ind. Jur. 10; 5 Sar. P. 
C. J. 2^5; 8 Ind. Dec. s.) 147 (P. C.'. 


LAHORE HIGH COURT. 

First Civil Appeal Xo 2749 of 1920. 

January 16, 1924. 

Pi'esent : —Mr., Justice Le Rossignol 
and Mr. Justice Harrison. 

XARAIX SIXGH—Plaintiff— 

Appellant 

versus 

MUL SIXGH AND ANOTHER—DeFEXDAXTS 

—Respondents 

Punjab Pre-emption ,4cf il of WIJk s. o — 
}*rop€ttj/ fiold consisting of house and shop-- 
Separate units — Pre-emptor, how far can siicceed. 

W4ieio in a suit for pre-emption the property 
sold consists of two'units, a house ancT a shop, 
and both these buildings were . regarded - as 
separate by the Municipal Committee as well as 

the who received eeparato pricctf fjjr 
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both in tho salc-deotl, the suit of the plaintiff to 
pre-empt can succeed only in respect of the 
house and not in respect of the shop. 

First appeal from an order of the 
District Judge, Amritsar. 

Lala Jagan Nath, for the Appellant. 
Lala Ram Chand, for Lala Sarda Ram, 
for the Respondents. 

JUDGMENT.~The appellant in this 
appeal is the vendee of two properties 
situate in Amritsar City by sale-deed 
dated the 11th Julv 1917. The sale 
price was Rs. 2,700 and the matter for 
decision in this case is whether the 
property sold consisted of two units, i. e., 
a shop and a house, or of one unit com¬ 
prising both the shop and the house. 
The sale-deed covered both properties 
but the i>roperties are regarded as 
separate by the Municipal Com¬ 
mittee who have given separate num¬ 
bers to the two properties. They 
were also regarded as separate properties 
by the vendor inasmuch as a sejiarate 
price was fixed in the fleed for each 
property. There is a door of communica¬ 
tion between the shop and the house 
but each property has a separate entrance. 
The entrance of the shop is in the main 
Bazar ; the entrance of the house is in 
the side lane. There is a common stair¬ 
case leading to the roof of both properties 
and a common latrine is sitiiated on the 
roof of the shop. 

The learnetl Judge in the Court below 
has found that the house and the .^hop 
in the present case appear to “constitute 
one building." He docs not state 
clearly that the house and the shop are 
one and his conclusions are based on 
the fact that “the house and the shop 
appear to have been used hitherto by 
the same person and some inconvenience 
would undoubtedly result by partition¬ 
ing the two portions of the building." 

Incur opinion this conclusicn liaseci 
upon the mere agrument of inconvenience 
and part is not maintainable. It ap]iears 
to us to be in conflict with the undoul^l- 
ed fact that there are two sejiarate 
buildings which have been recognised 
as separate by the Municipal Authorities 
and by the vendor himself. We hold 
that the two buildings are separate and 


that the suit of the plaintiff to pre¬ 
empt can succeed only in respect of the 
house and notin respect of the shop. 

We accordingly accept the appeal and 
modify the decree of the Court lielow by 
decreeing possession of only the house 
to the plaintiff on payment of Rs. 1,200, 
appellant shall have one-half of his costs 
throughout against the plaintilf to whom 
any sum in excess of Rs. 1,200, plus 
the ])laintiff's half costs, whicli he may 
have paid into Court in satisfaction of 
the decree shall be refunded. The sum 
of Rs. 1,200 shall be paid to the vendee’s 
mortgagees. 

K. s. D. Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 180 of 1921. 

February 19,1924. 

Present: —Mr. Justice Krishnan. 
PALANI NAYAKKAN and otheus— 
Defendants Nos. 1 to 3—Appellants 

PARVATI AMMAL and others— 

Plaintiffs No.s. 1 to 4 and Defendant.s 
Nos. 5 AND 6 —Respondents. 

Madras Estates Larid Act (I of }00S), s. 0— Yearly 
tenancy —Waram, payment of — Tenants, whether 
can convert themselves into occupancy ryots— 
Kamntam land- Rights of occupancy, whether can 
be acquired. 

Tenants payini? waram under a yearly tenancy 
cannot convert themselves into permanent occu¬ 
pancy ri/ots by a mere assertion that they hold 
the land under such n right, [p. 598, col. 1.] 

Xainapillai Marakayar v. Hamanatkan Ehettiar, 
82 Ind. Cas. 226; 19 L. \V. 259; (1924) A. I. R. 
(P. C.) 65; 22 A. L. J. 130; 34 M. L. T. 10; (1924) M. 
W. N. 293: 46 M. L J. 540 (P. C.); 10 O. & A. L. R. 
464; 47 M. 337; 2S C. W. N. 809 (P. C.), relied on. 

No rights of occupancy can be acquired in 
kamatam land by virtue of section 0 of the Madras 
Estates Land Act. Ip. 598. col. 2.] 

Ponnuswamy Padayachi v. Karupudayan, 24 
Ind. Cas. 217; 26 M. L. J. 285; 1 L. \V. 218; 15 M. 
L. T. 299; 38 M. 84.3, relied on. 

Quizre. —Whetljer a tenant can acquire by 
adverse possession a title to permanent occupancy 
right by denying the landlord's title and by not 
])aying rent to him. 

Singaravelu Mudaliar v. Chokka Mu I I dr, 70 
Ind. Cas. 994; 43 M. L. J. 737; 16 1.. W. 5.4 A M 
•L. T. 298; (1922; M. W. N. 670, (1923i A. I. R. ^M.) 
88; 46 M. 525, referred to. 
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NAWAB SIKGII V. GrnBAcHAN’ >\SG]i. 

Second appeal against the decree of 
the Court of tlie Additional Suljordinate 
Jiid.ge, Trichinopolv, in A. 8. Xo. 216 
of 1920^(A. 8. No. 257 of 1918, District 
Court, 'I'richincfpoly). i>n‘ferred against 
the decree of the Court of the District 
Munsif, Srirangam, in (). 8. No. 108 
of 1916. 

Mr. A. .ii'ifraifiitda Iyer, for the Appel¬ 
lants. 

Mr, M. S. t enk'titritiim lyvr, foi* the 
Ke.Kpondents. 

JUDGMENT," -9’\\'o points are 
taken before me iji thi> second ajjpeal. 
The lirst point is tliat the defendants 
have acquired a title to permanent oc- 
(Uipancv right by ad verse [)ossession sinc(‘ 
1903 by denying the landlord's title and 
by not paying rent to him; and, se<*ondly, 
that the land is ryoti land and ])y the 
passing of the Estates Land Act in ‘l908, 
the flei'endants have acquired occupancy 
right in the land by virtue of section 6 
of the Act. Both these points have been 
found against the defendants. On the 
first point, the learned District Judge 
has lield that the (lecisi{)n in the previous 
suit between the parties for a declaration 
that the defendants had no occiipancy 
right in the land, piit an end to any 
claims that they might have had hy 
reason of their po.ssession. He holds that 
even assuming that that possession was 
adverse, the previous possession during 
the course of that litigation which ended 
in 1906 could not be added on to their 
subsequent possession to acquire a title 
by 12 years' possession. It is unnecessar>’ 
to go into that question. The recent 
i ^ s case in SiTiyararelu Miidaliar 
V. Chokka Mudaliar (1) has taken a 
different view on the point but I do 
not propose to express any opinion 
on it because it is found by the lower 
Appellate Court that the defendants 
were tenants who were paying u'aram 
from 1893 and this is a question of fact 
which I must accept in second appeal. 
As tenants paying 2oa7'am,they could 
not convert themselves into permanent 
occupancy ryots by a mere assertion that 

(1) 70 hid. Cas. 994; 43 M. L J. 737; 1C L 

51 h 31 M. L. T. 298; a922) M. W, N. 676; 0923^ A* 
1. R. iM.) 88; 46 M. 525. • . > a. 


they held the land under such a right 
8ee for this position Nainapillai Maraka- 
yar V. Ramanaihan Chettiar {2). It is 
unnecessary to refer to any other author¬ 
ity. Even if the defendants are entitled 
to tack on their previous possession dur¬ 
ing the time the previous litigation was 
going on to their possession after the 
date of that suit, that will not be suffi¬ 
cient to support the plea of adverse 

possession so far as the occupancv right 
is concerned. 

As reganls the question of tlieir having 
acquired occupancy right under the Act, 
what the lower Courts have found is that 
the land is kanuitam lami and not ryoti 
land at all. I hat is a finding of fact 
arrived at on the evidence which I must 
accept. If the land is kamatam land and 
not ryoti land, no rights can be obtained 
under section 6 of the P:states Land Act. 
See for this position the authority in 
Pomuiswamy Padayachi v. Karupxidayan 
(3). It is contended that though the 
land might have been knmatam land, it 
had been converted into ryoti laud before 
tlie passing of the Act, There is no 
foundation for this at all. That is not a 
cpiestion raised in the issues in the Trial 
( ourt. The second appeal, therefore, 
fails and is dismissed with costs. 

Appeal dismissed. 

259; -1924. A. I. R. 
(R. ( .) 6o; 22 A. L. J. 1.30; 34 M. L. T 10- <1924) 31 
\V. X. 293; 46 31. L. J. 546 (P C.,; 10 O. i \ L H 
461; 47 M. .337; 28 C. W. N. 809 (P CM 

(31 24 Ind. Cas. 217; 26 31. L. J. 285 I L W 218 
15 31 L. T. 299; .38 .M. 813. ’ i 


LAHORE HIGH COURT. 

Second Civil Appe.ax No. 350 of 1924. 

June ", 1924. 

Present .-—Sir Scott-Smith, Kt., Acting 

Chief Justice. 

XAWAB SIXGH— Defendant 

—Appellant 

ve rsus 

GL^RBACHAN SINGH— Plaintiff— 

Respondent. 

GuavdinH and minor —Ex parte ayainst 
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NAVVAB SiKCn V. OURBACIUX’ 3IKG1L 

Tninor —Guardian ad litem, failure of, to defend 
.suit or to file appeal—Suit to set aside ex parte 
decree—Failure of guardian, whether sulfcient 
groxi nd. 

The mere failure on the part of a smu'dian ad 
litem to defend a suit or to appeal from an ex parte 
decree passed against a minor is not of itself a 
sullficient ground for holding that there was gross 
negligience and for setting aside the decree. It 
would be gross negligence, hon'e.ver, if a valid 
defence was available to the minor, [j). 500. col. 2.] 
Ahmad Ali v. *lmir Shnh, .Ij P. R. 1898, dis¬ 
tinguished. 

Ismail V. Sultan Bibi, 13 Ind. t'as. 3o4; 103 P. 
R. 1917; 155 P. W. R. 1917; 6 P. L. R. lOlSand 
Chunduru Foyiniyya v. liajaui V'iranaa, 70 Ind. 
Cas. 668; 45 M. 425; 15 L. W. 127; il922) M. W. N. 
213; (1922) A. 1 U. (M.) 273; 12 M. L J. 429. re¬ 

ferred to. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 24th 
October 1923, confirming that of the 
Sub-Judge, Fotirth Class, Amritsar, 
dated the 30th August 1923. 

Dr. Naiid Lai, for the Appellant. 

Mr. Rustomji, for the Respondent. 

JUDGMENT.— Mnbarik Singh, 

father of Gurbachan Singh, 4 )laintiff-re- 
spondent had dealings with Nawab Singh 
defendant-appellant. After Mubank 

Singh’s death, Nawab Singli sued Gui- 
bachan Singh and his mother Mufiainnint 
Gurdevi for recovery of Rs. 500 as 

representatives of the deceased. Mtisam- 
viad Jawali, Gurbachan Singh s grand¬ 
mother, was appointed by the (.’curt his 
guardian ad litew. She did not appeal to 
defend th*^ suit and ou the 3lst Janu.u> 
191*9 an e.v parte decree was passed 
against the defendants recoverable from 
the estate of Muharik Siugli. 
plaintiff brought the suit out of which 
the present second appeal arises tlyougn 
Sardar Shankar Singh, his next friend, 
for cancellation of tlie ex parte, rlecree on 
the ground that his guardian ad litem 
had not properly represented him an( 
had acted with gross negligence and 
liad colluded with the defendant 

The Trial Court held that the plaintift 
was never properly represented in the 
suit because the guardian never appear¬ 
ed and neglected his interests. It 
stated that parties produced evidence 
as to whether the defendant s suit was 
false or true but went on to say that 
it was unnecessary to discuss me 

evidence as for the purposes of this 


?;n0 

suit the Court had duly to see whether 
the plaintiff was properly rejn-esented 
or not. The lower Appellate Court 
dismissed this a])peal lioldiiig that tlie 
entire failure of the guardian to make 
any attempt to appear in Court or to 
have tlie ex parte decree set aside 
amounted to deliberate negligence wliich 
gave the minor a claim to i'eli«-f. 

Ill second appeal to this Court it was 
urged that it was legally wrong to set 
aside the decree against Musammat 
Gnrdevi as well as (4url>ac.han Singh, 
and that the proof of negligence even 
was not a suffioient ground for setting 
it aside against the minor. I am unable 
to agree with the lower Appellate Court 
tliat mere failure on the part of the 
guardian ad litevi to defend a suit or to 
appeal from the decree jiassed against 
a minor is of itself a sufficient ground 
for holding that there was gross 
negligence. If the plaintiff has a good 
case against a minor, there is no reas(tn 
that I can see why the latter's guardian ad 
litejn should incur addition of expense 
in defending the suit. In Ahviad Ali v. 
Amir Shah (I) it was held that tlie 
omission hy the guardian ad litem to 
appeal on a minor s behalf, notwithstand¬ 
ing that there were excellent grounds, 
both oil law and in the facts, for an 
appeal, amounted to gro.ss negligence 
on her part, and lhal iiiuler such 
circunislaiices it would l)e contrary to 
law and equity to hold tlie jilaintitV 
bound by the decree. In Is}nail v. Sultan 
Bibi (2) a Division Bench o.f the Chief 
Court held that it could not he said 
that the plaintiff's mother had been 
guilty of negligence in not appealing 
from'a decision of 189(>, as at the time 
tlie status of an ' after-born son to 
challenge an alienation hy the fatlier 
prior to his birth was not recognisetl 
and it was only fully declared by Jawala 
V. Hira Singh (3). In Chunduru 
Ponniyya v. Rajam Viranna (4) it was 

(1) 35 P. R. 1898. 

2 43 Ind. Cas. 354; 103 P. K. 1917; 155 P. W. R. 
1917’ 6 P. b. R. 1918. 

?3) 55 P. R. 1903; 117 P. L. H. 1903 (F. B ). 

.070 Ind. Cfts. G68; 45 M. 425; 15 L. W. 427; 
(1922) M. W. N. 213; (1922) A. I. K. ^M.) 273; 42 M, 

b. J. 42^). 
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held that a ))er.son, wh.. had been 
irnpjpacleci as a minor (lofendunT repro- 
>ented hy a guardian nd /item in a suit 
in which a decree was passed ex parte 
against him, can institute a suit to set 
aside the decree on the ground of gross 
negligence of the guardian ad litem in 
not flefending the suit properly on 

1 however, also 

held that mere omission of the Guar¬ 
dian to appear at the trial would 
not amount to gross negligence if 
there was no good ground 'of defence 
to put forward on the minor's behalf; but 
that it would be gross negligence not to 
cefend suit if there was a valid 

defence cyailable. It cannot, therefore, be 
said m the present case that there was 
any gross negligence on the part of the 
guardian «f/ htam unless there was a 

brought by 

^ cib Singh. It was, therefore, necessarv 
to recount all the facts and to see whe¬ 
ther ?sawab Singh’s case was a true one 
or not. 

It was also argued by Counsel for the 
appellant that a decree against the estate 

ot the minors deceased father could not 

lie set aside merely on the ground tliat 
the minors guardian nd litem was guiltv 
of negligence. In my opinion, howevei- 
It makes no difference wliether the decree 
was against the minor personally or 
against the estate of his father to which 
he has succeeded, liecause in either case 
his interests would he in.juriouslv affected 
by the decree, and I consider that he 
would be entitled to relief if it wei-e 
found that his guardian had been guiltv 
of gross negligence. 

1, therefore, accept the appeal and, set¬ 
ting aside the decrees of both the lower 
Courts, remand the case to the Court of 
tii-st instance for re-deci.sion with refer- 
cnce to the above remarks. Stamp in 
this Court and in the loiver Appellate 
C ourt will be refunded, and otlier costs 
vill })e costs in the case. 
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Case remanded; 
Appeal accepted. 


PATNA HIGH COURT. 

Seco.n-d Civil Appe.4ls Xos. 73 to 91 

OF 1922 
July 3, 1924. 

P/’e6'e;?r;~Sir Dawson Miller, Kt., 

Chief Justice, and Mr, Justice Foster. 
PADARATli MAHTOX— Plaintiff 

—Appellant 

^'ersiis 

IIITAX SIXOH AND OTHERS— 
Defendants—Respondents. 

Civd Procedure Code {Act V of lOOS), 0. XLI, 
fT. 20, dS— Appellate Court, whether van bring 
part tea on record- Li m Itation—Couii of Second 
Appeal, poivers of. 

Theie is no ]>eriod of liinifation provided for 

wringing' the parties to a suit ujmn the record in 

lui appeal from a decision in that suit. Ip. GOi?, 
col. l.J 

/dirish Chander Lahiri v. Sasi Sekhareahwar 

Poy. 33 O. 329, followed. 

1 he ordinary rules of limitation relating to 
appeals ought not to apply where in the ccurso 
of an appeal the Court linds that in order to 
do justice between tlie jtarties if is necessarv 
to bring one of them who was a party ti> the -uit 
upon the record in the appeal, [ibid.] ' 

ibc Court in second appeal has power under 
O. XLI, r. 20, Civil Procedure Code, to bring partie.s 
upon the record in order to oarrv out the powers 
granted to the Court under r. 33 of that Order. 
Ciud. I 

y 0060 f Duman Bros, d Co. v. U'i/i Xc Ya, 
o. Ind. C as. <9S; lU L. H. R. 191 and Durga 
i haran B<'se y. La/ihi Sarain Hera. 47 Ind. Cas. 
91/, followed. 

Second appeals from a decision of the 
Subordinate Judge, Third Court, Gaya, 
dated tlie 16tli June 1921, modifying that 

of the Munsif, Aurangabad, dated tl.e 
31st May 1920. 

Messrs. S. Dayal, A. X. Lai and X. 
Sahay, for the Appellant. 

Messrs. L. X. ^inyh and xV. Lai, 
for the Respondents. 

JUDGMENT. 

Miller, C. J, — These are appeals cn 
behalf of the plaintiff from a decisi< n 
of the Subordinate Judge of Gaya. The 
plaintiff and the defendant sreond 
party were the 16-annas proprietois 

Bharkur Sohagia in tlie G£\a 
District at the time when this suit vas 
instituted, the plaintiff being intcre.'^ted 
in an 8-annas share and the defendant 
second party in the remaining 8-aniias 
share. The plaintiff instituted a suit 
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for rent' against a large luimVier of 
tenants claiming tlic total rent for the 
year 1323 F. or in the alternative liis 
proportionate rent if it should turn out 
that his co-sharer landlord, the defendant 
second party, had been paicl the pro¬ 
portionate rent ^lue to him. Pherc was 
a further claim against the co-shaiei 
landlord in the event of the \vhole rent 

having been paid to him liy the 

tenants. , , - 

The landlord defendant by his written 

statement set up the case that the whole 

of the rents had been paia l)y division 

of the produce to him and to the 

plaintiff and that was also tlie case ot 

some of the tenants who were the 

principal defendants in this suit 

Others of the tenants contended that 

they had paid the whole of the rent to 

the defendants second party. 

When the case came before tin 
he dismissed the suit as against the 
tenants but gave judgment as against 

the eo-sharer defendant accepting some 

of thf- evidence given Uy two ot the 

tenants and considering that * 
an arlmission by tho on-sharer ^ 

to the elTect tliat lie Irul reooiy'<l he 
whole of the resits payable t(n that 
vAr It wouhl appear that the learned 

'iMunsif had not properly 

what the ease was set ou n , . j ^ 

statement of the ‘•«dnT>pr.etoi defen 

There was in fact no a< mission that - 

1 • IP Kori vpccived the whole ot tlic 
himselt had lecenm His 

rents of the year m question, ins 
allegation was /lie Landlords’ %hare 

Jbhe grain fo"?23 to. that defendant 

S:“r‘Jecllion‘‘u:^''"co-sharer 

t"Sl igi Aant d^^ilants . 

ipspondents m h i er considering the 

Hnbordma e ^ ,,,,ived at the 

evidence at ™ evidence as to 

conclusion ‘ landlord was 

payment to •ilto‘’'ether unsatisf ic- 

veiy rlisbelieved it and in tlic 

tory and he mo-al It seems 

result he allowed the ap^i- 

fairlv clear ijom tli entitled 

case took that the plaintili ttas entitle 


to the rent either from the tenants or 
from the co-sharer landlord, the defend¬ 
ant second party, hocau.se lioth the 
Trial Court and the Subordinate Judge 
ou appeal had decided that he at all 
events had not received the rent and tho 
only (picstion for decision was whotlier 
he was entitled to receive it from the 
tenants or entitled to receive it from his 
co-sharer landlord on the ground that 
the tenants Jiad paid liim and not the 
plaintiff, in these cireiunstances it 
seems to me that in order to do justice* 
betw'een the parties when the matter 
came ou appeal to the Suiionlinate Judge 
it was necessary to have before the 
Court not only the plaintiff aiul the 
co-sharer landlord but also tlie tenant 
defendants, because if the Court of 
Appeal should find that the jffaintiff's 
ju'oportion of rent had not been pai<l 
to his co-sharer ami had not in fact been 
IHiid to him then it was clear tliat he 
would l)e cntille.d to a decree against the 
tenants, hut tin* result of not liaving the 
tenants iiiH>n tlie i-ecord was that 
although the Judge was aiqiaretitly 
uiiflcr the impression that (lie tenants 
had not jiaid this rent at all he was 
liound in the cii-ciimstanccs to dismiss 
the suit altogether bccaus*^ the tenants 
were not bcfoi'c liim ])arties to the 

ai^peal and he could not pass a decree 
against any party who wa.s not before 
him. If the tenants liad lieen before 
him in that apiical even tliongh there 
was no apin'al liy the jilaintiff against 
that i>art of the decree whicJi disjnis.<^cd 
the suit as against them tlie Coiul conhi 
under the provisions of O. XLl, r. 33 of 
the (^ivil Procei'liire (.\)de, if it should 
come to the conclusion that the tenants 
had not paid the plaintiff’s projiortion 
of the I’cnt. ncvertliele.ss have passed a 
(lecree against tliem in order that justice 
might lie done lietwecn the parties. 
The question then arose as to whether 
the Subordinate Judge couhl bring 
tliem ui)on tlie recojd as parlies to the 
appeal and the conrdiision at wJiich he 
ari'iverl was that tlicy could not lie made 
parties at that time as the (pie.stion of 
limitation would arise. In that respect 
1 think he was entirely wrong. It w’ould 
appear that had ihelearned Judge been of 
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opinion tliat the tenant rlofendant^ ronld 
l‘e Itronijht iii-un Iho rro tcI v.ilhout 
contravening: the law rflatinu’to limita¬ 
tion lie would have ma<le them parties. 
The fpiestion w!a*th'‘r thr* rules of 
limitation aordy to t!ie overs of the 
(^’ourt to hriim' poii -s on th ' re-ord in 
the appeal under tlie provi^iiais of 
O. XLI. 1 '. 20 lias 1 onet^f some contro¬ 
versy hut the h'^tl'j* o])inion appeairs to 
he that tluM'e is no I' U'iod. iT limitation 
providefl for hrine:ini; parties t(t tlie suit 
upon the rer-ord in an ap])eal from a 
decision in that suit and one t)f the 
latest eases on the snhjeet is that of 
GirisJi Cliiitulcr LnJtiri v. S<isi ScLJi^i- 
?’C.s7i(/'ar R<ti/ fl). It S(‘ein3 to he clear 
that in a ease of this doserijttion tlie 
ordinary rules of limitatio!i relating- to 
ai)peals oua’ht not. to a)i])ly where in 
the eoui’se of an a])peal the Court tinds 
that in ordtu* to do justice Ix'tween the 
parties it is necessary to hi-in.i*' one of 
them who was a party to the suit ujinn 
the record in the ajtjieal and I entirely 
agree with the decision come to in the 
case just (tited. The question which 
we have to determine is whether in 
second appeal to this ('ourt wc have 
power to add a party who was not a 
party to the appeal in the k)wer Court. 
I'his (piestion again has heen (-(‘nsidered 
and in the most recent eases the High 
Court at Caleulta and the Lower Ihirma 
(Tiief Coui't liave hotli lieh.! that tlie 
Court in second appeal lias power uiuier 
O. XLT, r. 20 to bring paiti-s ui>(-ii the 
record in order to carry out the powers 
granted to the Court under rule 33 of 
that Order. The decision of the Lower 
Burma Chief Court was that in Yoosof 
Osman Bros. c£ Co. v. Win Ne Ya (2}. 
The head-note is “An Appellate Court 
has power in seconrl appeal to add as 
respondents to the appeal persons who 
vere parties to the suit in the original 
Court hut were not impleaded as 
respondents in tlie lower Appellate 
Court although the time within which an 
ai> 7 ’eal might have heen p)ref(’rred as 
against them has expired." That case 
was decided in the year 1920. The 

33 C. 329. 

(2) 59 Ind. Cii8. 79P; 10 L. P, R. 191, 


deciswn of the Calcutta High Court is 
that of Dinrfii Chni'an Bose v. Lakhi 
Attnnn Bera f3). In that case it was 
Imhl tiiat although no provisions of the 
Civil Procedure Code dealt with such a 
cas.^ yet the Appellate Court should 
restore the appeal and re-hear it in the 
pre<eiice of the co-defendant after 
adding him as a party. The learned 
diidges who decided that case were of 
i']>inion tl)at two courses were open. 
They might either remand the case for 
re-hearing in the ]>resence of the party 
whom they added, or they might them¬ 
selves pass a final decree such as in 
their oj)inion ought to have heen passed 
h\ the Courts helow. As tliey enter¬ 
tainer! no manner of doubt as 'to what 
the decree should he tliey adopted the 
latter course. In the present case it 
sceiirs to me that it would lie a miscar¬ 
riage of justice if the case sliould be 
left where it now stands. The jilaintiff 
was not appellant in tliis case He was 
nierely respondent and he had a decree 
in his favour. He could not foretell the 
result of the appeal to the Subordinate 
Judge hut it was open to the Court if 
It wore going to decide the appeal in 
favour of the appellant in circumstances 
which would indicate that it w’as not 
the aijpellant but the other defendants 
who weie liable for the sum claimed, to 
add tliem as parties and pass judgment. 
This course was not adopted and I think 
it was only because the learned Suhordi- 
iiatc Judge considered tliat he had no 
power by reason of the Limitation Act 
to add these parties that he refrained 
from doing so. In this Court although 
the tenant defendants have been made 
respondents we are not in ])ossession of 
all the facts to enable us to decide as 
between the parties who are now before 
us. I think the proper course is to set 
aside the decision of the Subordinate 
Judge and to remand the whole case to 
him for re-hearing of the appeal in the 
presence of all the parties. I hardly 
think that the appellants can be alto- 
getlur exonerated from blame for the 
situation that has arisen and although 
it would be unjust to deprive them of 


17 lud. Cas. 917, 
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their right to a decree against the 
unsuccessful defendants I think so far 
as the costs of this appeal are concerned 
that justice will be done if we order 
each party to bear their own costs. 

This judgment will govern Appeals 
Nos. 73 to 94 of 1922. 

Foster, J.— I agree. 

K. s. D. Order tict afiide; 

Case remiinded. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1401 of 1923. 

July 15, 1924. 

Pi'esent: —Mr. Justice IMoti bagar. 

AHMAD KHAN— Plaintiff—Appellant 

versus 

ALLAH DAD KHAN and anotheu - 

Defendants—Respondents. 

Benami fraii^acnon-Bennmi transaction to avoid 
statutory prohibition —Suit by benamidar- , 

whether can refuse relief —Second appeal - ^^ew 

question of laiv. i .• » 

A Civil Court has no power to clecline to 

enforce a contmet which is legal and binding m 
every respect and on the face of it as be ween 
the parties, on a mere assumption that in reaht\ 
it is intended for the benetit of a third person 

against whom a statutory prohibition to entei into 

such contract exists, [p-S .Ar> mn- ik p 
Jahan Khan v. D«»a /Jam 1 2 P. R. RIO,; lb I. 

L. R. 1908; 86 P. W. R. 1907. followed 

A point of law can be raised for 

in second appeal, if it does 

ing of further evidence, [p- G03, col. 

Second appeal from an 1] 

District Judge, Rawalpindi, dated the 
1st March 1923, confirming that of the 
Munsif, Gujar Khan, flated the 10th 

Mr. Shamair Chand, for the Appellant 
Lala Faqir Chand, for the Kespondent. 
JUDGMENT.— On the 2nd No\ em- 
her 1916 one Allah Dad executed a deed 
of sale in respect of 26 kanals 5 mar as- 
of land in Mauza Tota .m .‘he 

Tahsil of the Rawalpindi Distiict m 
favour of one Ahmad Khan for a sum of 

Rs 500 In May 1920 Ahmad Khan 

brought this suit for possession implead- 
ing Allah Dad, the vendor, and his brother 

Fazal Dad, who was 

fc/tafa, as defendants. Allah Dad did not 


put in an appearance and c.r parte pro¬ 
ceedings were taken agabist him. Razal 
Da;! appeared and i)leaded that the sale 
was without consideration and legal 
necessity, and that it was void inas¬ 
much as the plaintilT had jiuicliascd 
the laud. not for himself, imt for 
Isliar Sin.gh and Surjan Singh wlui 
were prohibited from purcliasing the 
same under tlie provisions of the Aliena¬ 
tion of Land Act. The following issues 
were framed: — 

1. Whether the sale was effected for 
ptinsideration V 

2. Was the sale in suit invalid inas- 
mucdi as it had l:)een efi’ected by an agi'i - 
culturist in favour of a person wlio was ii 

non-agriculturist ? 

3. Was the property ancestral qua 
defendant, Fazal Dad? 

4. Was the sale elYected for valid ne 
cessity and how did this fact alfect the 
suit ? 

The Trial Court found in favour of the 
defendant and dismissed the suit liold- 
in" that the plaintilT was a mere henavii- 
d<Z\ the real purchasers being Ishar 
Singh and Surjan Singh wlio were non¬ 
agriculturists. The Ai>pellate Court 
agreed with this view, and alTirmed the 
decree of tlie Trial Court. 

Against lliis decision the plaintiff has 
filed a seconrl appeal in this Court and 
the only contention put forward on his 
behalf is tliat Fazal Dad was not 
a necessary .party and consecpiently not 
entitled to contest the suit. Mr. 
Faqir Chand, on behalf (jf the rcs])ond- 
ent, contends tliat this ol^jection was 
not raised in any of the Courts l:)elow, 
and that plaintiff is n<)t, therefore, en¬ 
titled to raise it for tlio first time in 
second appeal. further contends that 
the finding that the plaintilT was a mere 
benamidar and not the real purcliaser is 
a finding of fact and must be accepted 
as final for the purposes of this case. 
After carefully considering the matter 
I am of ojiinion that tlie contention of 
the appellant is well-founded and must 
prevail. There is no doubt tiiat this 
point liad not been raised in any of the 
Courts below, Imt the point is one of 
law. and can be raised in second appeal 
if it does not necessitate the taking of 
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furtlier evidence. It is clear from the 
statement of Fazal Dad that he is not 
a necessary party, and that he is not, in 
any way, interested in tlie result of the 
suit. The land sold to the plaintiff 
was exclusively owned hy the first defend¬ 
ant Allah Dad and the onlv riuestion 

which arose for the determination of the 

Court Avas whether the sale-dee<l had 
or had not lAeen duly exeeuterl hy the 
latter in favour of the plaintiff Evidence 
u-as produced by the plaintiff to prove 
the sale, and no tiuestion as to the ne¬ 
cessity or the vnlidiU of the sale could, 
under the.^e circumstances, legitimately 
arise for the determination of the Court. 
Fazal Dad need not have been joined as 
a defendant, and llie suit could a'ci'a* avcH 
have proceeded in his absence in mv 
opinion the defendant. Fazal Dad. had no 
interest in the subjecd-matter of the suit 

and was not, therefore, entitled to con¬ 
test it. 

As to the contention that the sale was 
in contravention of the provisions of the 
Alienation of Land Act, reference need 
only l^e made to the case reporlefl as 
JdhanKirni v. Dnlht Rnm (l)An wdiich 
it has been laid down that “a Civil Court 
has no power to decline to enforce a 
contract Avhich is le^al and binding in 
eveiy respect on tlie face of it'" a.s 
between the parties on a mere assump¬ 
tion that in reality it is intended for the 
benefit of a third jjerson no-aiast whom 
a statutory prohibition to enter into such 
contract exists." If Lshar Sinirh and 
Surjan Siiigli are the real purcliasers 
Laud Alienation Act can be properly in¬ 
voked should they ever attempt to assert 
any right to the possession of the land by 
virtue of the sale now in question The 
sale-deed is in favour of Ahmad Klian 
and he asks for po^se.ssion under this 
deed. He is entitled to possession 
and there is nothing in the Laud Aliena¬ 
tion Act or any other Act Avhich could 
justifA a Court of Justice in refusing 
him the relief to Avhich he is, no doubT 
in law entitled. ’ 

1 accept the appeal, set aside the 
judgment and decree of the learned Dis¬ 
trict Judge and decree the plaintiff’s 


suit for possession. I make no order as to 
costs as this objection was not raised by 
the plaintitT in any of the Courts beloAV, 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Execution’ Second Civil Appeal No. 1667 

OF 1!}23. 

June 24, 1924. 

Present: — Mr. Justice Daniels. 
PEARE LAL .and others—Plaintiffs— 

Appeli.ants 

versus 

JIIABBA LAL and anothePv — Defendants 

—Respondents. 

Cir/7 Procedure Code (Acl V of tOOS), sft. 2, 1,7 

|7'- Deeiee, executtov of—Dispute as to applicant 
heiu'j reprcsentatice 07 pailp to decree - Determina¬ 
tion of (/ucstion, whether decree — Appeal — Succes¬ 
sion Certificate Acf \VII of IsSfr, 10- Succession 
cerliticatc, e treat of. 

The determination of a question arising be¬ 
tween a ftccroe-liolcler or a person claiming to 
i\q)resent the decre-.-holdfr aiul a judgment-debtor, 
as to n iiether any i)ersou is .ir is not tlie re¬ 
presentative of a party, am<)unts to a decree and 
is appealable as such. 

Where a .succession ccrtilicate has been ob¬ 
tained by several parsons iii respect of a decree, 
and execution of the decree is sought, it is not 
uja-n to the judgment-debtor to raise the objection 
Uiat some of the ai>plicants are not entitled to join 
in executing the decree. 

yeconJ appeal against a decree of 
the District Judge, Bulandshahr, dated 
the 16th May 1923: 

Mr. /v. A*. Lctghate, for the Appellants. 

Mr. Panna Lai, for the Respondents. 

JUDGMENT, —This is an appeal 
in execution proceedings. A decree for 
the recovery of a maintenance by the 
sale of in moA’eable property on which 
the maintenance Avas charged AA*as held 
by 'Musammat Chandan Kuar against 
the judgment-debtors respondents. 
MusatnvKTt Cliandan Kuar dietl on the 
11th October 1921. A succession certi¬ 
ficate in respect of the decree was obtained 
jointly by the appellants a\4io are her 
suns and Mutammat SarasAvati who Avas 
her daugliter. On the strength of this 
succes.'rion certificate these parties 
ai)plied jointly to execute the decree. 
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Jti their first application they treated 
the decree as a pi-eliminary decree and 
asked for the preparation of a final 
decree, but in the alternative they also 
asked for execution of the decree as it. 
stood in case no tinal decree shonkl 
by necessary. The ap)>lication was at first 
dismissed, l)ut on a fresh application 
execution was allowed. The judgment- 
debtors appealed to the District Judge 
on the ground among otliers that 
Musammat Saraswati alone was the heir 
of her mother Mimammat Chandan Knar 
and that the appellants were, therefore, 
not entitled to join in executing the 
decree. The learned District Judge has 
given effect to this contention and the 
appellants have filed the present second 
appeal to this Court oldecting to the 
execution application being disinissetl 
against them. 

A prelimiiiaiy olijection is taken that 
no appeal lies and the appellant relies 
on the ruling in Shcoraj Singh v. 
Aminuddin Khan (1). Tliat ruling was 
passed under the old Code of Civil 
Procedure and Mr. Agarwala remarks 
in his Commentarv (Indian Practice, 
.3rd Edition, page 189) that it recpures 
re-consideration as it ignores sub-section 
(3) of section 47 and a number of 
rulings to the contrary -which are cited 
in the commentary. Sub-section (3) of 
section 47 of the. present Code in 
express terms mcludes a question arising 
betweeuL- the parties as to whether any 
person is or is not the representative 
of a party, and in view of section - of 
the Code "the determination of such a 
question as between tlie decrce-holdei 
or a person claiming to represent the 
decree-holder and the judgment-debtor 
amounts to a decree and is appealable 
as such. The preliminary objection, 

therefore, fails. - , i i 

On the merits the order of the learned 

District Judge cannot be upheld, llie 
learned District Judge has not taken 
into account section 10 of the oucces- 
sion Certificate Act which declare.^ Ih^l 
a succession certificate duly granted by 
the District Court is conclusive against 
‘debtors of the deceased person. the 

(P 20 A. 539 ; A. W. X- (IBUSi ID; 9 Ind. Dec. 
(k. b.) 706. 


section is^zso clear that it is really super¬ 
fluous to cite any ruling in support of 
it, but Rnpan Bihi v. Bhagelu Lai (2) 
may instance a case in which effect, 
has been given to the proA'isions of the 
section. It may be noted Iiere that 
there is no contest between Musammat 
Saraswati and her brothers. The jiulg- 
inent-debtors alone challenged the right 
of the appellants to join in executing 
the decree. In view of section Hi 
of the Sut'cession Certilicate Act it is 
not open to the judgment-debtors to 
raise lliis olijection. 

The respondents have in this (/’ourt 
attacked the right of tlie appellants to 
execute the decree on the ground that 
the ai>pellants did not apply to lie sub¬ 
stituted for tlie deceased Avithin tliree 
montlis of her flcath. E\’en if tJiis Avas 
a case in Avhich the preparation of a 
final decree Acas necessary this objection 
AvouUl l)e untenable. It is clear, liow- 
cvei’, from a perusal of the decree, 
Avhich has been read to me, that the 
decree Avas not a preliminary decree 
but one which could he. put in execu¬ 
tion h>* ai>plying for sale of the jiro- 
perty. It is, therefore, governed !>>■ 
O. XXII, r. 1- and the tlu’ce months' 
period )jrescril)ed by rules 3 and 11 of 
the Order does not apply to it. 1 
dismiss the cross-objections Avith costs. 
For reasons already given I allo\c the 
appeal and restore the order of the 
j\Iunsif Avith costs in this Court and in 
the Court below. 

K. s. D. Appeal allowed', 

Cross-ohjcciions dismissed, 

(2; 25 lad. Cas. 320; 3C A. -123; 12 A. L. J. 521. 


LAHORE HIGH COURT. 

MiscELL.vxEoirs SEC'oxn Civil. Appeal 

No. 977 OF 1920. 

February 1, 1923. 

Present: —Mr. Justice Abdul Raoof. 

PIARA RAM— Plaixtiff—Appellant 

versus 

KESHO NATH uepuesentative of 
BUDH RAM iDEri'i^vsEn) and otukls— 
Defendants—Respondents. 

Cicit P/vccdurti Code ^.lc6 K of HJOU), 
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rr. ■?. 4. o, — D'iffcrcni sfile.‘i in favour of samf 
renl.’e by different (irner.^ Sinyfr sniit /or pre¬ 
emption, whether romyrtenf -foinih r of all vendors 
an I Venice, u'livflicr ha I Decree --Ap])cllate Court, 
whether ca n i)i{i. rfcrc. 

PlaiatilY brouirht a s\iit bu* pri‘-c-mption against 
the vondo? of four diliVrent plots, sold to liiiu by 
dilYerent o\ruers at diliereiit times. The objection 
as to misjoinder of causes of action and parties 
was overruled by tlie Trial Court and the suit was 
decreed in respect of all the four plots. The Appel¬ 
late Court, however, flirccted tlie institution and 
trial of four separate suits Against this order of 
remaud, the vendor preferred a .second ajjpeal to 
the High Court ; 

Held, (1) that the suit was properly instituted : 

t2) that the lower Appellate Court should not 
have interfered with the discretion of the Trial 
Court in the matter. 

Miscellaneous second appeal from an 
order of the District Judge, Layailpore, 
dated the 31st March 1920, reversing that 
of the Munsif, First Class, Jhang, dated 
tlie 18th February 1919. 

Messrs. M. Sleein and Devi Dayal, for 
the Appellant. 

Dr. Nand Lai, for the Eespondents. 

JUDGMENT.— This is an appeal 
from an order of remand in a pre-emption 
suit made under the following circum¬ 
stances:— 

The vendee purchased four plots of 
land from different owners at different 
dates and for different prices. The plaint- 
iff-pre-emptor brought a single suit in 
respect of all the sales impleading the 
vendee and also the various vendoiS of 
the four sales. An objection was raised 
in the Trial Court on the ground of mis¬ 
joinder of causes of action and parties. 
Itvi’as overruled and the suit of the plaint¬ 
iff was decreed in respect of all tlie four 
plots. The vendee appealed to the lower 
Appellate Court and again put forward 
the objection as to the misjoinder. The 
lower Appellate Court without deciding 
whether the suit was bad on account of 
misjoinder of parties or causes of action 
has thought it proper to act under O. 11, 
r. 6, Civil Px‘oceduie Code, and has direct¬ 
ed the institution and trial of four 
separate cases regarding the sales and 
has mad© an order of remand under 
O. XLI, r. 23, Civil Procedure Code. 

Against this order of remand the pre¬ 
sent appeal has been preferred. Order 
II, r. 3 (1) provides that “save as other- 
provided, a plaintiff may unite in 
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the same suit several causes of action 
against the same defendant, or the same 
defendants jointly; and any plaintiffs 
Iiaving causes of action in which they 
are jointly interested against the same 
defendant or the same defendants jointly 
may unite such causes of action in the 
same suit.” Rules 4 and 5 of the same 
Order provide that in certain cases this 
cannot be done. The suit for pre-emp¬ 
tion was really against the vendee. The 
different vendors under the different 
four sale-deeds Avere not necessary par¬ 
ties. They Avere simply impleaded as 
pro -forma defendents. The suit Avas, 
therefore, properly instituted. The Trial 
Court did not think fit to act under rule 
6, tried the case and passed a decree. 
In my opinion it AA'as not proper for 
the Appellate Court to liave interfered 
with the discretion of the Trial Court 
in this matter. Evidence has been taken, 
the suit has been tried and a decree 
has been passed. It is highly incon¬ 
venient, if not improper, that the entire 
proceedings taken in the Court heloAV 
should be- set aside and four separate 
suits should be instituted and the trial 
should begin over again. This aaTII re¬ 
sult in loss of time and money to the 
parties. 

I accordingly accept this appeal and 
set aside the order of remand AA'ith 
costs. 

K. $. D.- Appeal accepted* 


RANGOON HIGH COURT. 

Special Secoxi) Civil Appeal No. 171 

OF 1922. 

April 6, 1923. 

Present: —Mr. Justice Heald. 

MAUNG PAUNG and another— 

Appellants 

versus 

MA ON AND OTHERS—RESPONDENTS. 

Registration Act (XVI of 1908\ s. IT^Construc- 
tion of djcament^Salc-deed—Agreement to re^ 
convey—Mortgage or option of ro-purchase-^R^Q^^* 
tration, whether nccc 9 sary. 
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The parties to a registered sale-deed exerxitcd 
an agreement contemporaneous xvitli the sale- 
deed, whereby the vendee agreed that if the 
vendor re-paid to him the purchase-money with 
interest at a certain rate within two years he 
would re-convey the property to tlie vendor : 

Held, that the agreement was a mere option of 
re-purchase and <lid not amount to a mortgage and 
was, therefore, not compulsorily registrable. 

Bhagwan Sahai V. Bhaijwayi Din, 12 A. 3S7; 17 
I. A. 98; 5 Sar. P. C. J. 557; G Ind Dec. (n. s.) 992 
(P. C.), followed. 

0 Chaing Kywan v. .Va Oo, 72 Ind. Cas. 31; 11 L. 
B. R. 456; (1923; A. I. R. (R.) 52, distinguished. 

Mr. Seriy for the Appellants. 

Mr. Thein Maung^ for the Respondents. 

JUDGMENT.— Appellants case 
was that on the 14th of August 1919 
they executed a registered conveyance 
of their house and its site hy sale in 
favour of the first respondent ^la On 
and her husband Kj^aw Zan, tliat 
on the same date Kyaw Zan acting for 
himself and Ma On executed a written 
agreement to re-convey the house and 
site to appellants on receipt of the amount 
of the price mentioned in the sale-deed 
together with interest thereon at 2 per 
cent, per mensem, that they had re])aid 
Rs. 180 out of the price, and that they 
were entitled to a re-conveyance of the 
property to them on payment of the 
outstanding balance of Rs. 20 together 
with Rs. 76-6-4 as interest. They joined 
the children of Kyaw Zan and Ma On to¬ 
gether with Ma On as heirs and legal 
representatives of Kyaw Zan. 

One of the children was served by 
substituted service and did not appear 
to contest the appellants’ claim. 

The rest of the defendants filed a 
joint written statement in which tliey 
put appellants to proof of Kyaw Zan s 
execution of the agreement, and pleaded 
that even if KyaAV Zan did execute the 
agreement it could not be proved because 
the document was compulsorily registr¬ 
able and was not registered, and that Ma 
On had no knowledge of the agreement 
and was not bound by it. They denied 
receipt of any payment on account 
of the agreement. 

The Trial Court held that the docu¬ 
ment did not require registration and 
that appellants succeeded in proving 
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the making of the agreement and the 
payment which tliey alleged, and 
gave them a decree for tlie re-convevance 
of the iirojierty to a]iiiellants on their 
paying Rs. 91-6-4 to respondents. 

Uesiiondents ai)])ealed and tlie District 
(''oui-t came to the conclu.'^ion that the 
document retpured registration and that 
because it was not registered no 
evidence of the ti'ansaction couhl be 
given. Appellants' suit was accordingly 
dismissed witli costs. 

Appellants come to this Court in 
second apiieal on the grounds tliat the 
District Court was wrong in law in 
holding tliat the document embodying 
the agreement required registration, and 
was also wrong in finding that Kyaw 
Zan did not execute the document. 

The deed of sale was an outright 
conveyance in the oi*dinary form. 

The terms of tlie agreement under 
which appellants claim are as follows :— 
“I, Kyaw Zan, have this day, the 14th 
of August 1919 bought for Rs. 200 
from Maiuig Paung and Ma E Bya by 
registered deed in the names of myself 
and mj'- wife, their house and site and 
Thereby agree that if the said Maung 
Paung and Ma E Bya shall within two 
years pay to me tlie said princijial 
with interest at tlie rate of Rs. 2 
per cent, jier mensem. I will re-convey 
to them by registeicd deed the said 
house and site and if I fail to do so 
I will pay them whatever damages they 
siift'er and the costs of any litigation 
which ma}’ result.” 

• The two documents were executed on 
the same day as a result of the same 
negotiations and if on proper construc¬ 
tion of tlie two documents read togeLlier 
the relationship ol mortgagor and mort¬ 
gagee existed between tJie parties as a 
result of the transaction as a whole, it 
would appear that both documents were 
compulsorily registralile. 

But it seems to me tliat on a proper 
construction of the documents it is not 
at all necessary to hold that any such 
relation^'iip subsisted. 

The reason for the execution of the 
two documents may have been that 
mortgages without possession are uncom¬ 
mon and little understood among Burman 
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villac;or^, hut it dnes iiot^ follow that 
the transaction na.-^ for that reason a 
mortgage. The inference ^^■uuhl seem 
to he rather the other way, siiiee, if 

the parties did not kiion- liiat the trans¬ 
action covild he put into the form of 
a mort!:;'agc, they can hardly have intend- 
ud it to he a mortaAme. It is clear 

that appellants owed K^-a-w Zan and Ma 
On money and Kyaw Zan was lu'essing 
for payment. Ai>pellants agreed to 
eonve>' their house amt its site to him 
in satisfac'tion of the debts on condition 
that they were allowed to continue to 
live in the house anrl that he agreed 

to let them huv it l)ack on pavment of 

* 1 ■ 

the amount of the deV)ts for which it 

was lakmp together with interest there¬ 
on at Its. 4 a mfuith. Ma On herself 
says detinitely that the transaction was 
a sale and not a mortgage and that 
Kyaw Zan told her on his return that 
lie liad agreed to allow appellants to 
remain in occupation of the property 
at a reiit.d of Us. -1 a month, which it 

will ))(■ noted is exacth" the amount of 

« 

the interest tixed by thic agreement, the 
whole of the respondents’ ease is in 
fact l:)ased on an allegation that the 
transaction was an outright sale. Tlie\' 
denv the agreement for re-sale. I’liev 
do not plead that there was any mort¬ 
gage, and although they do allege that, 
if there was a written agreement for 
re-sale the document would need registra¬ 
tion. I’hey do not say that it would 
need registration because the transactk»n 
was a mortgage. 

I am oi opinion that, as a matter 
of fact, it was not a mortgage but 
was what the documents pi'ima fade 
show it to have been, namel.v, a 
sale Avith a right of re-purchase Avi thin 
tAvo years. This opinion seems to me to 
be in accordance Avilh the decision of 
the Pri\^y Council in the case oiBhagwait 
Sakai X. Bhagwan Din {1\ and although 
it does not folloAV the ruling of a vSingle 
Judge of the Chief Court of LoAver 
Burma in the case of Chaing Kgwan x. 
Ma Oo (2; Avhich has been brought to 

(h \2 A. :)S7; 17 1. A. Ot?; o Sar. P. C. J. 557; 6 
lud. Uc’. (N. S ' 902 Ip. C.'. 

■2> 72 1url. Cua. 31; 11 L. B. P. 150; {1022; A. 

I. li. {Vd -52. 


my nolice, tlie documents in the two 
cases arc so dissimilar that similar 
considerations do not apply to them. 

I liold, therefoic, that the agreement 
on Avhich appellants fixed did not reexuire 
registration. 

TJie next question Avhich arises is 
Avhether or not appellants succeeded in 
Ifioving the agreement. 

The Trial Court found that they did 
prove it and respondents did not a]')peal 
against that finding. The gi’ounds of 
a]>peal Avere that the agreement could 
not be proved l)ecause the document 
Avas not registered and that it Avas not 
Ihndijig on Ma On. After reading the 
record I have no hesitation in holding 
that api^ellants did prove tlie agreement, 
and in finding on Ma On's own admission 
that the agreement Avas binding on her. 
She admitted that her husband 
managed all the business of the familv 
and that she Avas not present at the 
transaction at all, and it is clear that 
lier name Avas inserted in the conA’cyance 
at her husband's request and Avitiioiit her 
knoAvledge. Under these eii*cumstances 
if her husband at one part of the transac¬ 
tion had power to fake the con\^eyancc 
i n her jianie he (.ibAuouslA' had poAver in 
another x^art of the same transaction tf* 
bind her in resi^ect of the propjerty 
conA'eyed. 

r, therefore, find that appellants prove 
the agreement and that it Avas binding 
on Ma On personally and all the respond¬ 
ents in their representatiA-e capacity. 

The only other question to be decided 
is Avhethcr or not appellants proved 
the payment Avhich they alleged. The 
Trial Court found that they did proA'e it 
and gav'e reasons for its findings. All 
that the loAA^er Ai^pellate Court said Avas 
that the evidence about the payment Avas 
conllicting. 

[His Lordship here discussed the 
evidence and then proceeded:—] 

The Trial Court acceiDted the e\'idence 
of appellants’ Avitnesses and discredited 
respondents’. The learned Judge came 
to the conclusion, not without reason, 
that Aung Hla Avas entirely unreliable. 

It is clear that Ma On's nwn cA'idence 
Avas uatrustAA'Qrtby, and that the Head* 
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man was more likely to be telling the 
truth than Maung Tu. 

For these reasons I accept the finding 
of the Trial Court that Rs. 180 was paid 
in respect of the agreement in suit, and 
as I have held that agreement was 
established and was valid, I set aside 
the judgment and decree of the lower 
Appellate Court and restore the decree 
of the Trial Court with costs for appel¬ 
lants throughout ; Advocate’s fee in this 
Court to be three gold mohura. 

z. K. Apjyeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 158 of 1921. 

June 5, 1924. 

Present: —Mr. Justice Zafar Ali. 

KHAN MOHAMMAD KHAN and 
ANOTHER—Defendants—Appellants 

versus 

Musammat NUR JAHxVN BEGAM— 

Plaintiff—Respondent. 

Custom or Muhanwiadan Law-Pathans of 
Kutel, District Karual - Government Notification 
that tribe is a<jricultural, value of—Rule of custom,^ 
applicability of - ■Lti7nitation ..Ic? (/N of KHtS), s o 
—Appeal — Incomplete judyment filed - hxtension 

of time. 

Pathans of the village Kutel in the lalisil and 
District of Karual are governed by Mriliannnadan 
Law in matters of suecession. [p. 01(1, col. 1.] 

A Notilication by Government that a tribe is 
an agricultural tribe does not raise tlie j)resunip- 
tion tliat it is governed by custom, [p. GIO, col. 

Jowahir Singh v. Ya<pib Shah, a P. It. 1901); at) 
P. L. It. 1908; 28 P. W. It. 1908 and Faguir 
Muhammad V. Fatal Muhammad, 18 P. It. 1908; 
88 P. L. It. 1908; 82 P. W. It. 1908. followed. 

The appellant filed with the appeal a copy only 
of the final judgment under appeal but did not 
file a copy of the onler rcferrcfl to therein as 
forming part thereof until ho was called upon to 
do 80 by the olticc which was after the expiry of 
the period of liinitalion : 

Held, (1) that tlie appellant ought to have filed 
a copy of the previous order along with the appeal 
and the judgment as filed was incomplete ; [p. 809, 
col. 2.] 

(2) that under the circumstances of the case, 
time could be e.xtendefl under section 5 of the 

J^imitation Act. [ibid.} 
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Second appeal from an order of the 
District Judge, Karual, dated the 18th 
August 1923, reversing that of the Sub- 
Judge, Third (Mass, Karual, dated the 
28th February 1923. 

Lala Moot ('fiatid, R. S., for Mr. Ghulam 
Rasul, for the Appellants. 

Mr. Shani'iir Chand, for the Respond¬ 
ent. 

JUDGMENT.— Counsel for the re¬ 
spondent raises a preliminary objection 
that tlie appeal is barrerl by time, in 
that, copy of a portion of the judgment 
of Trial Court was supplied after the 
expiration of the period of limitation. 
The judgment of that Court opens 
thus:— 

“This order should be read as beiog 
in continuation of my jirevious order in 
English, dated tlie 29th January 1923.” 

The appellant filed with the appeal 
cojiy of the final judgment in which the 
aliove seiileiice occurs but not pf the 
order of 29th January 1923 until called 
upon by the ollice lo ilo so. There can 
be no doubt that the judgment was in¬ 
complete unless read with the previous 
order and, therefore, the appellant ought 
to have filed copy thereof with the appeal. 
But if lie did not do so the case falls 
within the purview of section 5 of tl^e 
Limitation Act and I extend time under 
that section liecause, strictly speaking 
the last order constituted tlie final judg¬ 
ment of the Court and the appellants 
under that impression presumably ejid 
not file with the appeal copy of the pre¬ 
vious order also. 

As regards the merits, the only contro¬ 
versial question in the case was whether 
in matters of inheritance the parties were 
governed liy custom or Muhammadan 
Law. The suit was by a sister against 
her two brothers for her share in the 
landed property left by tlieir mother as 
well as by the son of their mother’s 
sister. When the inheritance fell out the 
plaintiff was a minor and so Jier brothers 
ignored her and succeeded to the entire 
estate of their mother as well as of their 
cousin. Tlie Trial Court found that the 
parties were governed by custom, but the 
learned District Judge arrived at the 
conclusion that they followed Muhamma¬ 
dan Law and decreed i>laintiff’,a 
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There can be no doubt that the decision 
of the learned District Jud^^e is correct. 

(1) Tlie parties are Pathans of the 
village Kutel in tlic Tahsil and District 
of Karnal. According to the 

of that District “Pathans invariably foliov 
the Shara and admit no custom”'; and it 
appears that the Sham has invariably 
been the rule of succession in the family 
of the parties themselves. In the first 
place on the death of Moliammad Ali 
Khan his estate devolved upon his daughter 
Musaminat Karim-ul-Nisa, (See the 
pedigree table given in the judgmeiit of 
the District Judge). The record does 
not show whether Mohammad AJi Khan 
had any male collaterals or not. Musam- 
mot Karim-ul-Nisa was married to 
Muhammad Khan Pathan who came 
from Panipat, and bore him three daughters. 

On her death her husband as well 
as three daughters (1) Musamviat Naziran, 
(2) Musammat Najiban and (3) Musnvi- 
mat Bashiran succeeded to her estate 
according to Muhammadan Law. No. 1 
was the mother of the parties and No. (2) 
was the mother of their cousin Moham¬ 
mad Yasin deceased. The Courts below 
missed the point that the land had 
descended from two ladies and the last 
ovmer in one case was a female. Tlie 
rule of custom set up by the defendants 
applied to the ancestral landed property 
of the fatherand not to that of the mother 
or to that derived from a male proprietor, 
(See Art. 23 of Eattigan’s Digest of 
<3ustomary Law). No authority was 
cited to show that the same rule applied 
"to the ancestral landed property of 
female. It is noteworthy that Pathans 
of Panipat, to which place Mohani 
mad Khan belonged are admittedly 
governed by Muhammadan Law. 

(2) The four points on the strength of 
which the Trial Court found that the 
parties were goveined by custom were 
quite insufficient to prove that. The first 
point was that the village was founded 
by Pathans; but the learned Counsel for 
the appellants could not show from the 
record that this was so. On the other 
hand, it was in evidence that there was 
only one family of Pathans in the village, 
i. €., the family of the parties to the suit! 

second point that the members of 


the family cultivated land themselves 
showed that they were agriculturists, but 
Pathan agriculturists in the District fol¬ 
low Muliammadan Law. The third point 
also tliat Patlians are a notified agricul¬ 
tural tribe of the District possesses no 
force—because it has been held in several 
cases that came up to this Court that a 
Notification by Government that a tribe 
is an agricultural tribe does not raise 
tlie presumption that it is governed by 
custom [Jowhir Singh v. Yaqub Shah^ 
(1), and Faquir Muhammad v. Fazal 
Muhitmmad (2)]. The fourth and the last 
point was that two of i)laintiff’s own 
witnesses deposed lliat daugliters did not 
succeed in the presence of sons, but in 
the absence of any instance this evidence 
is no better than the personal opinion of 
the Avitnesses and could carry no weight. 
All that has been stated above supports 
the conclusion that the parties follow 
Muhammadan Law and not custom, and 
I, therefore, dismiss the appeal with 
costs. 

K. s. D. Appeal dismissed. 

(1) 5 P. R. 190G; 50 P. L. R. 1906; 26 P. W. R. 
1906. 

(2) 16 P. R. 1906; GG P. L. R. 1900; 32 P. W. R. 
1906. 


RANGOON HIGH COURT. 

First Civil Appeal No. 234 of 1922. 

June 2, 1923. 

Pj'esent: —Mr. Justice May Oung and 
Mr. Justice Duckworth. 

MAUNG WALA— Plaintiff— 

Appellant 
ve 7'sus 

MG. SHWE GUN and another— 
Defendants—Respondents. 

Registration Act (XVI of 100$), s. 17-^Agree- 
rnent to re-purchase, whether requires registration 
— Time, whether of esssence of contract — Tender- 
Avoidance by vendee^ e^ect of—Extension of 
time. 

A mere option to re-purchase which has not 
the effect of reducing the orig;inal conveyance to 
a mortirage and does not ^vc rise to a right of 
redemption, does not require registration, [p. 613, 
col. 1.] 
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Ma Thin v. H. M. Yasin, 32 Ind. Cas. 094; 9 Bur. 
L. T. 67, Ma Skwe U v. Mfj Po Lii, 37 Ind. Cas. 91; 

9 Bur. L. T. 177, U Ki/o v. Mg Pan Fa, 74 Ind. 
Cas. 154; 1 Bur. L. J. 193; (1923) A. I. R. (R.) 102, C. 
Chaing Kyrvan v. 3/a Oo, 72 Ind. Cas. 34; 11 L. B. 
R. 456; 1 Bur. L. J. 223; (1923) A. I. R. (R.) 52, 
Maung Paung v. Ma On, 82 Ind. Cas. (JOG; 2 Bur. L. 

J. 89; (1923) A. I. R. (R.) 242 and Bliagwan Sakai v. 
Bhagwan Din, 12 A. 387; 17 I. A. 98; 5 Sar. P. C. J. 
557; 6 Ind. Dec. (n*. s.) 992 (P. C.), referred to. 

In the case of an agreement to re-purchase time 
is of the essence of the contract, and the doctrine 
that time may not be of the essence of the contract 
which arises on the construction of contracts of 
sale of immoveable property, is not applicable; 
for the right to x*e-purchase, being an option, must 
be exercised according to the strict terms of the 
power, [p. 613, col. 2.] 

Mg Po Kin V. Mg Skwe Kin, 70 Ind. Cas. 126; 
11 L. B. K. 441 and Samarapuri Chettiar v. A. 
Sudarsana Chariar 52 Ind. Cas. 590; 42 M. 802; 
37 M. L. J. 109; (1919) M. W. N. 598; 10 L W. 
376; 26 M. h. T. 269, relied on. 

But although time is of the essence of the 
contract in tlie case of an agreement to re-purcliasc, 
a default b}’ the payee such as renders proper 
tender by the purchaser by due date impracticable, 
would be interpreted by the Courts as extending 
time, when it is clear that the purchaser was 
prepared with a ready and willing tender. Qj. G14, 
coU. 1 & 2.] 

Appeal against a decree of the Dis¬ 
trict Court, Hanthawaddy, in Civil 
Suit No. 12 of 1922. 

Mr. Thein Maung^ for the Appellant. 

Mr. Villa, for the Respondent. 

JUDGMENT.— The plaintiff-appel¬ 
lant Mg Wala, on the 8th March 1919, by 
a registered conveyance sold his paddy 
land measuring 50'19 acres to the defend¬ 
ant-respondent Mg Shwe Gun and liis 
■wife Ma La for Rs. 5.COO. On the same 
date, there was an unregistered agree¬ 
ment drawn up, and, as plaintiff alleged, 
executed by the /larties, the purport of 
which was as follows;— 

"That the defendants would re-convoy 
the said land to Mg AVala if the latter, 
within three years, i>ersonally took back , 
the same, on jiayinent of the said sale 
price of Rs. 5,000, which money must 
belong to him and no other; that, incase 
the money turned out not to be Mg 
Wala s money, after he had taken back 
the land, lie would have to pay double 
the sum of Rs. 5,600 as compensation, 
and in case the respondent failed to 
re-convey the land on Mg Wala s request, 
they would have to pay twice Rs. 5,000 
as compensation; that, if respondents 

witliixi the said three years, wished to sell 


the land, through adverse circumstances, 
they were to give ^Mg Wala a right of 
first refusal; and that if Mg Wala did 
re-purchase the land, he is to rent it out 
yearl.v at the current rate to respondents.” 

This period of three years of course ex¬ 
pired on 8th I\Iarch 1922. 

The plaintiff-appellant filed the suit, 
which is the subject of tliis appeal on 
11th March 1922, for specific performance 
of this agreement to convey the land to 
him or for damages on the grounds that 
although from October 1921 to 8th March 
1922 he had made real efforts, with the 
money ready, to purchase back the laud, 
the defendants had avoided him, and so 
rendered his compliance with his part 
of the contract, and his tender of the 
money, impossible. 

The respondents did not explicitlj’^ ad¬ 
mit this agreement to re-convey in their 
pleadings, but contended that the agree¬ 
ment was invalid for want of registration, 
and Avas inadmissible in evidence, liesides 
being void for want of consideration. It 
was also set up that the agreement gave 
them an option to refuse to re-convey the 
land, and that, therefore, the plaintiff’s 
remedy, if any, was by way of damages. 
It was denied that there was anj" valid 
tender of the purchase-money within the 
time specified, and it was urged that time 
was the essence of the contract. They 
denied that they had avoided the plaint¬ 
iff, ])ut stated that on the contrary plaint¬ 
iff had not kejit an appointment made 
through his lawyer on March 4th 1922 at 
their iawyers’s office in Rangoon for the 
puri)ose of making the re-con\’eyaiice. 
Finally they contended that they had 
sjxent money on improvements and that 
they were in any case entitled to recover 
that amount in addition to the sum of 
Rs. 5,600. After framing suitable issues, 
the District Court disinissed the suit, on 
the ground that time Avas of the e.ssence 
of the contract, and that tluj plaintiff- 
appellant made no jiroper tender Avilhin 
the allotted time, the fault being rlue to 
the plaintiff himself. On the matter of 
registration the learned Judge held 
against the respondents. The matter of 
consideration was not pressed, it being 
obvious that there Avas adequate con¬ 
sideration. 
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^Ig Wala noAv appeals to this Court 
on the grounds that the District Court 
■was in error in holding that time was of 
the essence of the contract, and that the 
payment by Mg "Wala of the Rs. 5,600 
was a condition precedent. Further ob¬ 
jections are taken to the learned Judge's 
lindings tliat there was no legal or proper 
tender and that the party to blame was 
the appellant himself. 

Cross-objections were filed by the res¬ 
pondents setting up that the District 
Court should have found that the agree¬ 
ment was invalid and inadmissible for 
want of registration, and that it erred in 
holding that appellant had any money 
with him in order to make a valid tender. 
The questi(.>n of registration, since it goes 
to the I'oot of the wliole case must first 
be decided. It was argvied by Mr. Thein 
Maiing for the appellant that inasmuch 
as the agreement was admitted bv the 
respondents, the registration or non-regis¬ 
tration of the agreement was immaterial, 
but, though the said agreement was 
admitted in evidence, it was never ex¬ 
plicitly admitted in the pleadings, and 
it is clear that the terms of the agree¬ 
ment had to be looked to during the 
hearing of the case. It is manifest, tliere- 
fore, that the point is material and must 
be decided. The case of Mg Mat v. Mg So 
(1) to Avhich reference was made is, there¬ 
fore, not applicable to the facts of the 
present case, for in that case the whole 
agreement was explicitly admitted in the 
pleadings. The cases in Burma show 
that there is a difference of opinion as 
to whether such an agreement as this is 
compulsorily registrable. The original 
transaction under which Mg Wala trans¬ 
ferred the land to respondents was clearly 
an outright sale. Evidence of the inten¬ 
tions of the parties and of their conduct 
was not admissible for the purpose of 
proving that tliis original transaction 
was in effect, a mortgage The cases of 
Bal Kishen Das v. Legge (2) and Mg Bin v. 
Ma Hlaing (3) show conclusively that this 
is correct, and nothing more need be 

(1) 2 U. B. R. (1891) 379. 

: (2) 22 A. 149; 4 C. W. N. 153; 2 Bom. L. R. 
-523; 27 I . A. 58; 7 Sar. P. C. J. 601; 9 lad. Oec. 
(K. s.) 1130 vP. C.). 

^3; 3 L. B. R. 100. 


said, except that the said transaction left 
behind it no relationship of debtor and 
creditor as between tlie parties, and that 
it must be dealt with as an outright con¬ 
veyance [Ma Hnin v. Os7na?i Gani (4)J. 
The agreement in suit was nothing more 
than an option of re-purchase with certain 
explanations and conditions, and a pro¬ 
mise to rent the land to respondents as 
yearly tenants in case of re-purchase. 
The first Burma case to which attention 
has been directed is Ma Thin v. H. M. 
Vasin (5), where Parlett, J., held that 
such an agreement requires registration, 
since the effect of it is to create a right 
of redemption. However in the case of 
Ma Shwe U v. Mg Po Lu (6j, a Bench of 
the late Chief Court, consisting of 
Ormond and Twomey, JJ., lield that such 
an agreement was merely an option of 
re-purchase, and that registration was 
not compulsory. 

The case of U Kyo v. Mg Pan Fo (7), 
is not very clearly stated in the report 
but it appears that, after first mortgaging 
tlie land, it was made over to the mort¬ 
gagee by the mortgagor by a Pyatpaing, 
the mortgagee agreeing orally to allow 
redemption at any time. It was held by 
Maung Kin, J., that this agreement re¬ 
quired to be in writing.*and registered. 

In C. Chaing Kyivan v. Ma Oo (8), it 
was held by Maung Kin, J., that on 
facts similar to the present it was shown 
that the intention of the parties was that 
the transaction should be an usufructu¬ 
ary mortgage and that the agreement 
was, therefore, compulsorily registrable. 
It does not appear that the learned 
Judge's attention was called to the Bench 
case of Ma Since U v. Mg Po Lit (6), 
referred to above. Moreover the case is 
distinguishable inasmuch as there the 
agreement included terms which had 
been omitted from the original convey¬ 
ance. 


(4) 15 Ind. Cas. 423; 5 Bur. L. T. 99. 

(5) 32 Ind. Cas. 694; 9 Bur. L. T. 67. 

(6) 37 Ind. Cas. 91; 9 Bur. L. T. 177, 

(7) 74 Ind. Cas. 154; 1 Bur. L. J. 193 (1923) A. I. 
R, (R.) 102. 

(8) 72 Ind. Cas. 34; 11 L. B. R. 456; 1 Bur. L. J, 
223; (1923) A. t R. (R.) 52. 
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In Maung Paiingv, Ma 07i(d) Heald, J., 
did not follow the case of C. Chaing 
Kyivan v. Ma Oo (8j and decided that an 
agreement for re-conveyance was admis¬ 
sible in evidence without registration, 
which it did not require. 

There can be no doubt that this later 
view is corrct. It is in accordance with 
the Bench decision of the Chief Court 
and it seems paradoxical to hold that, 
when an agreement to sell does not 
require registration since it creates no 
interest in the land, an agreement to 
re-pui'chase must be registered since it 
creates a right of redemption. It does 
not create any right of redemption, 
when there has been an outright 
sale, and it does not rescind or 
modify the terms of that sale, so as to 
alter it into a mortgage. This is clear 
from what is stated by their Lordships 
of the Privv Council in the case of 
Bhagwan Sakai v. Bhagwari Din (10). 

The agreement, therefore, did not re¬ 
quire registration and so was admissible 
in evidence and, if proved, valid and 
binding. It has been admitted in evi¬ 
dence by the respondents, so it can now 
be regarded as proved. It is quite clear 
from what Mg Gyee and the headman 
say that appellant had the money with 
him, when he saw Mg Gyee in his office 
on 4th March 1922 anti that he had the 
money with him wlien he complained to 
the local headman Mg Po Htu on the 
same date that he could not meet res¬ 
pondents, in order to tender the money. 
The cross-objections, therefore, fall to 
the ground, and the argument that the 
notes were not counted hclds no water, 
and is clearlv an after thought on Mr. 
Villa’s part. " Naturally no one would 
have counted the notes, except the payee, 
and Mg Gyee and Co., most strangely, 
have contended that, though they were 
all this time lawyers for the respondents, 
they had no autliority to receive the 

Rs. 5,600 from Mg Wala. 

It has been held in the case of Mg 
Po Kin v.Mg Shwe Kin (11) in which 

0) 82 Ind. Cas. GOS; 2 Hur. L. J. 89; (1923) A. I. K. 

(R.) 242. 

(10) 12 A. 387; 17 I. A. 98; 5 Sar. P. C. J. 557; 

6 Ind. Dec. (N. s.) 992 (P. C.). 

(11) 70 Ind. Cas. 126; 11 L. B. R. 441. 


the case of Samarapuri Ckeitiar v. A, 
Siidarsana Chariar(i2) was followed, that 
in the case of these agreements to re-pur¬ 
chase; time is of tlie essence of the con¬ 
tract and that the doctrine that time mav 
not^ be of the es.sence of the contract, 
wliich arises on the construction of 
contracts of sale of immovealjle property, 
is not applicable; h)r the right to re-pur¬ 
chase, being an optio}i, must be exercised 
according to tJie strict tenjis of the 
power. 

The lower Court was, therefore, correct 
in holding tliat lime was of the essence 
of the contract. However the plaintiff- 
ajipellant wa.s not hound to liand over 
the money to anybody excej:)t the res¬ 
pondents, or their antliorized agents, and 
he was certainly not bound, in ’ the 
circumstances, to tender the monev to 
Mg Gyee <!k Co., since they pleaded non- 
authorization, or to deposit the money 
into Court. Tliis is in rei)Iv to sugges¬ 
tions made in argument bv respondent’s 
learned Counsel. The fact that appellant 
was possessed of the money and was 
ready and willing to tender it would be 
sufficient. That he liad the monev readj^ 
and was ready and willing to tender it, is 
quite ol>vious from the correspondence 
filed in tiie case, and tlie evidence, for 
the appellant on the record. His one 
noteable failure was that, although the 
respondents were invited to attend at 
their lawyer Mg Gy(-e A- ('o.’s office 
at 10 a. m. on March 4th 1922, by a 
notice from apiiellant’s lawyer, which 
it appears that appellant himself de¬ 
livered to respondents, and the re.s- 
pondejits duly attended, the appellant 
did hot arrive there till 3-15 f. m. or 
after the respondents had gone away. 
Otherwise, once the appellant had waived 
his uncalled-for claim to take over the 
crops on the land, it appears that lie 
acted with exemplary diligence, in liis 
effort to comply with the terms of the 
agreement. Moreover, even as regards 
the 4th of March, it is clear that the 
appellant, on Iiis way from his village 
of Mingalern to Rangoon, called in 

(12) 52 Ind. Cas. 590; 42 M. 802; 37 M L J. 

109; (1919) M. W. N. 598; 10 L. W. 37G- 2C M. 

L. T. 299. 
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first at respondents' tield h uf at Kyagan, in 
case the respondents hail not gone to 
Rangoon and made ott’orts to lind and 
pay them the money tliere. It is clear 
tliat neither tliey. nor t heir lawyers had 
ever intimated whether respondents in- 
tended to eon\e to Rang^nin at all, and 
there Avas some cxeiisf* for ap])ellant 
iieing latf at *\lg (lye^e Co's, office. 
^l(4reover lu* did arrive there within 
l)usinesshours. I'he fact however remains 
that he was Jofc, and Ids excuse that lie 
rlid not know the time ai»pointed cannot 

in tlie eirenmstanees he accepted. How¬ 
ever, after March Ith, tlie ai>pellant mani¬ 
festly made furtliei- (dTorts not onl\' to 
procure acceptance ol' the tender hy ^Ig 
Gyee Co. hut to find the respondents. 
There is no reasoti to douht Mg Shwe 
Nigon’s evideiu‘e about the events of 
March 8th when he and a})pellant visited 
respondent's hnt and failed to find them. 
This evidence was apparently overlookecl 
by the District Court. Moreover it ap¬ 
pears that the respondents had no house 
in any village, hut resided at times in 
one field hut and at times in anotlier 
far distant from the first, and tliat they 
were not in fact easy to find. It seems 
clear that after the event of March 4th, 
the respondents must have determined 
to avoid any meeting with the appellant, 
if that were possible. The facts lieing 
such, the question is whether, in spite 
of the time limit being exceeded, the 
appellant is entitled to performance of 
the contract hy the respondents. Equit¬ 
ably he clearly is so. Due note must 
be taken of the fact that respondents' 
lawyers repudiated authorization to 
accept appellant's tender. It is not easy 
to believe that this was correct, and it 
is at any rate most unusual. The 
ultimate fault clearly lay with respond¬ 
ents, their conduct in not intimating 
that they would come to Rangoon on 
March 4th and after that date, rendering 
timely performance by appellant practi¬ 
cally impossible. The equitable principle 
is clear that, though time is of the 
essence of the contract, a default by 
the payees such as renders proper tender 
by the purchaser by due date impractic¬ 
able; would be interpreted by the Courts 
as extending time, when it is clear that 


the purchaser was prepared with a ready 
and willing tender. 

Xo eviflence having been tendered as 
to any improvements by respondents, 
though the matter was expressly in issue, 
this claim is disallowed. 

The decree of the District Court dis¬ 
missing the suit is set aside, and the 
appellant is given a decree that the res¬ 
pondents sliall within one month from the 
date of decree re-convey the suit land to 
the appellant on payment of Rs. 5,600. 
The ic.spondents will ])ay appellants 
costs. 

z. K. Ap})cal allowed. 


LAHORE HIGH COURT. 
FULL BENCH. 

First Civin Appeal Xo. 829 of 1921. 

July 19, 1924. 

Presicnt: —Mr. Justice Martineau, 
i\lr. Justice Zafar Aliand Mr. 
Justice jMoli Sagar. 

SUXDAR DAS- PLAiN-Tirr— Appellant 

Mn.Harnmat C]\IDA JAX and otuers 
Defendants—Respondent®. 

NutfiJ T’rtL/ttn'oji .let b 

Suit for possession of land—Market value less^ 
than plaintiff's valuation—Appeal, valuation f<n 
l)urpo.<!es of- Proper forum, hov' determined. 

For the purpose of (letenminiris: the course of 
ai>pcal, the value of a sxiit for j^ossession o 
a house is the market value of the house as 
ascertained hy the Court and not the value as 

stated l-.v the plaintiff in his plaint, (p. d 

Mohammad Khan v. Ashak Mohainmad, 10b F. K. 

1895 (F. B.), followed. , 

First appeal from the decree of the 
Subordinate Judge, First Class, Lahore, 
dated the 10th February 1921. 

Lalas Dtirga Das and Nawal Ktshore, 

for the Appellant. 

Mr. Sagar Chand and Sheikh 
Mohammad, for the Respondents. 

There being conflict of authority on 
the point the Judges made the followmg 
ORDER OF REFERENCE TO 

A FULL BENCH. ^ ^ 

In 1914 the plaintiff bought 2 kanais 
3 marlas of land from defendants 

Nos. 1 and 2 for Rs. 

tained possession of 1 kanal 12 marlas 

and paid Rs. 3,800 out of the price and 
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he has brought a suit for possession of 
the remaining 11 marals on payment of 
Rs. 500. The suit has been dismissed 
and he has appealed to this Court. 

The plaintift* valued Ins suit for pur¬ 
poses of Court fees and jurisdiction at 
Rs. 5,500. The defendants in their pleas 
objected to that valuation and said that 
the correct value v-as only Rs. 1,100. 
The question of the market value of the 
property was put in issue and the lower 
Court’s finding on the point is in the 
defendants' favour. The latter take the 
objection that the apjieal lay to the 
District Court and not to this Court, l)ut 
for the appellant it is contended that 
even if he over-valued the property he 
was at liberty to do so and that for the 
purposes of determining the course of 
appeal the value of tlie suit is to be 
taken to be the value whicli iie put on 
it and not the actual value of the pro¬ 


perty. 

The appellant's contention appeals to 
be supported by J\Ioha7nvicid Khan v. 
Ashak Mohammad (1) in which 
plaintiff had sued for redemption, alleg¬ 
ing that the amount due on the mort¬ 
gage was Rs. 2,000 but the Court decreed 

redemption on payment of Rs. /,5o«. 
It was held by a Full Bench of the 
Chief Court that the appeal lay to the 
Divisional Judge, there being nothing 
in the plaint to show that the value 
exceeded Rs. 5,000, and the question of 
jurisdiction having to be determined 
with reference to the claim rnade and 
not to the decision upon the claim, l hat 
ruling was followed in Chum Lai v. 

Beli Ram (2). . • f 

A case that is directly m point is 

Trakanta Dasv. Kali Pramd Das (Z) in 

Avhich the plaintiffs sued in the C om t of 

the Subordinate Jmlge for a declaration 
of their right to land valuing the suit 
at Rs. 5,100. The defendants urged that 
the true value was not more than 
Rs 1 000 'Phe Suborflinate Judge found 
that ’the value of the j,.o,,erty was 
Rs. 1,385 and lie returned the plaint foi 
presentation in the Court of a Munsif 


empowered to try suits up to Rs. 2,000 
in value. The plaintiffs appealed, and 
it was held that as they still maintained 
that the valuation exceeded Rs. 5,000, 
the appeal lay to the High Court not¬ 
withstanding the Sul^ordinate Judge's 
adjudication. 

On the other hand in Abdiu' Rahman v. 
Charag Din (4), where the plaintiff had 
valued the suit, which was for posses¬ 
sion of a house, at Rs. 90, but the 
Munsif gave a decree for possession on 
payment of Rs. 634-7-0 the value of the 
improvements made to the house by 
the defendant, it was held that the value 
of the suit for purposes of appeal was 
tlie market value of the house as ascer¬ 
tained by tlie Court. I.ial Chand, J., 
observed that the test of the vabie for 
purposes of ap])eal ought to be prima 
/ucie the value as determined hy the 
Court rather than as alleged by the 
l)laintiff, and that it would he anomalous 
to hold that in a case dependent on 
valuation of the subject-matter for ]Mir- 
])Oses of jurisdiction the plaintiff could 
arbitrarily choose his own Court hy an 
arbitrary valuation of the property. Daya 
Ram v. Dordhandas (5) also supports the 
respondents’ contention that the value of 
the suit is the value determined by 
the Court and not tiie value which the 
plaintiff has chosen to put upon it. 

In view of the contlict of authority we 
refer to a Full Bench the question whe¬ 
ther for the purpose of determining the 
course of appeal in the present case the 
value of the suit is to be taken to lie the 
value placed by the plaint on the pro¬ 
perty which iie claims or the actual 
vaUxe of the property as determined liy 
the Court. 

JUDGMENT. —The facts liave been 
stated in the referring order. It is con¬ 
tended on behalf of the plaintiff-appel¬ 
lant that the value of the subject-matter 
of the suit shouhl be taken to be the 
value stated by Iiirn in his plaint, and 
not the value as determined by the 
Court, and a large number of rulings 
have been cited in support of this con- 


(1) 100 P. K. 18^5 (F. B ). (4) 19 P. R- 1008; 129 P. L. R. 1908; 38 P. W. R. 

(2) 20 Ind. Ca 3 . 173; 229 P. b. R- 1013. 19b I. >V. 

R. 1913. ^ ,, 0 19 (5; 01 B. 73; 8 Bom. L. R. 885, 

(3; 53 Ind. Cas. 1001; 23 C. 01-, 
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tention. It appears to us unnecessnry to 

discuss any of these as tlie -wlioie niatter 
was fully considered hy a Full Heiicli of 
the Chief Court in Alxhir Jiahman v. 
Charag Dirt (4) in whicli it was held that 
the value, for purj>oses (d aiipoal. of a 
suit for possession of a house was the 
market value of the house as ascertained 
by the Court, and not the value as staled 
by the plaintiff in his idaint. AVe entirelv 
agree with tliat decision. It is pointed 
out that in that ease tlie value put hy 
the^ plaintiff on the ])roperty was less, 
while in the ju'esent ease is greatei', 
than the amount found hy the Court to' 
be tlie value. l)ut this diff'erenee is im¬ 
material, for whether the i)laiiitiff has 

under-valued or over-valued the suit the 
test for detennining the value for pur¬ 
poses of jurisdiction remains the same. 

We would liold on the cpiestion referr¬ 
ed that for the puri>ose of lietermining 
the course of apiieal in the i)resent ease, 
the value of the suit is to be taken to he 
the actual value of the i)roperty as de¬ 
termined by the Court. 

K. s, 1 ). Rcicrcnc-:. answered. 


NAGPUR JUDICIAL COM¬ 
MISSIONER’S COURT. 

Second Civil AeriuL Xo. 327 b of 1921. 

October 10, 1922. 

Present: — ^Ir. Prideaux. A. J. C. 

' -DAULAT— Plaintiff—Appellant 

*1*6 )*S H S 

SARDAR SINGH and others— 
Defendants—Respondents. 

Transfer of Property Act [IV of ISSJ), s. 109- 
Lessor transferriny property leased Rit/hts and 
liabilities of transferee--Terminatin of lease 
Lessee, whether cnn d\sp]Lte title of transferee. 

When a lessor transfers his ownership in tlio 
property leased, under section lOS) of the Transfer 
of Property Act. the transferee, in the absence of 
a contract to the contrary, possesses the rights 
and, if the lessee so elects, is subject to alfthe 
liabilities of the lessor. In such a case when 
the lease has terminated, it is open to tlie man in 
possession to dispute the lessor s title to the land 
on the ground that ownership of it has passed 

either by a transfer or operation of law to another 

fp. 617, cols. I 2.] 


Appeal from the decree of the First 
Additional District Judge, Akola, dated 
the 25th June 1921, in Civil Appeal 
Xo. 118 of 1921. 

l\lr. (i. (7. Hatwnlnc, for the Appellant. 

.Mr. .1/. B. Xiifogt, for the Respondents. 

JUDGMENT. —Yado the father of 

the plaintiff in this ease owned a lialf 
share in held Survey Nos. 59 of Palsod; at 
present it is put as j)ot hisna Xo. 2 of that 
survey number. The father leased the 
share to Tejsingh the father of the first 
two defendants in 1899 for 21 years. 
Tlie lessee was given possession, Yado’s 
father liad executed a mortgage-deed 
in favour of one GirdJiarilal Deokaran. 
The mortgagee sued on this which 
affected a cpiarter share of tlie held 
getting a foreclosure decree in 1903. 
Yado during the pendency of that suit 
died and tlie present plaintiff and his 
brother were brought on record as Ins 
legal representatives and the property 
Avas foreclosed against them. The lease 
expired before the bringing of this 
suit and Tejsingh is dead. Defendants 
Nos. 1 aiul 2 continued in possession of 
half the field after Tejsingh’s death. 
Plaintiff’ sues to recover jiossession of 
half the field and Rs. 200 as damages 
for allowing the ffehl to get overgrown 
with weeds. Plaintiff’s brother was no 
party to the suit hut plaintiff says as 
defendants are trespassers arui he * is a 
co-parcener he has a right to bring 
the suit for the Avhole half share. Tlie 
thinl defendant is holding the land 
under defendants Nos 1 and 2. 

Various pleas were raised defendants 
contending that plaintiff in no case can 
recover possession of the one-fourth 
share foreclosed. If thev are liable for 
damages those damages do not exceed 
Rs. 12. They further pleatled that they 
liad purcliased the interest of Girdhari- 
lal Deokaran in the field in 1909, that 
is, as regards the fourth share. Plaint¬ 
iff in turn contended that he was 
entitled to recover the half field on the 
ground that that half had not been 
divided and defendant cannot retain 
possession of any part of it until any 
portion to which they may be entitled 
is separated by metes and bounds. 
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The First Court found that i)laintiff 
could not recover the oue-fourtli share 
covered by the foreclosure decree ljut 
he could recover ihe remaining quarter 
though his share tlierein anuuinted to 
one-eighth; that defendants are tres¬ 
passers and plaintilY and his brotlier 
are undivided. PlaintitYwas also i'ouiul 
to be entitled to recover Ks. 75 as da¬ 
mages. 

TJie plaintiff appealed. It Avas ad¬ 
mitted in the lower Appellate- C’ourt 
that plaintifT and Ids brotlier had lost 
the fourtli share of the held covered by 
the forsclosure decree and that they 
are now legally entitled to only a half 
share’in the iiot hisb-a; but that sliare 
being iindivided and the one-fourth 
share lost by them not having been 
separated by metes and liounds, it was 
contended that they are entitled to the 
entire pot hinisa and they could not be 
deprived of any jiart of it until the 
fourth portion of tlie foreclosure decree 
■was separated by partition. This argu¬ 
ment has been abandoned here and the 
plaintilY-appellant takes his stand on 
the fact that as the defendants’father 
was the lessee of the iilaintitYs lather 
and had not returned the wliole land 
covered by the lease at Ihe (‘xiiiry of 
the lease they could not deny the plaint¬ 
iff’s title to the wliole land. 

The learned Judge of Ihe lower Ay)- 
petlate Court writes in paragra])h 5 
of his judgment as followes: 

“PlaintilY accepts the position that he 
and Ids lirother have lost one-lourth 

of the share of the held by virtue of the 

decree and that they are legally entitled 
to only half share in the pot /n'.s.s-a”, 

It is here contended that this dicing 
a question of law the appellant is lU)! 
bound by the admissions made in the 
lower Appellate Court. It is obvious 
that Avhen a lessor transfers his owner¬ 
ship in the property leased, under 
section 109 of the Transfer of Property 
Act. the transferee in the ab.sence of 
a contract to the ctmtrary iio.sse.sses 
the right and if the lessee, so elects is 
subject to all the liabilities of the 
lessor. In a case of this nature when 
the lease has terminated it is open to 
the man in possession to dispute the 


lessors title to the land on tiie ground 
that ownersidp of it has passed either 
l>y a transfer or opcratioji of law to 
another. 

In tlie ]tresent case what in effect Ihe 
defendants jileaded is that as regards a. 
one fourtii shai'e of the held the foreclo.sure 


dec-ree and execution tliereumler liave 
deprived the plaintilY of Ihe ownership 
of a fourtli of the held. It has to be 
rememliered that the ])laintiff was a 
party to the foreclosure deci'ee and it 
seems to me that the decision that he 
and his brother are no longer ownei's 
of a fourth share of the held can be 
justly urged by the defendants as de¬ 
priving plaintiff of the riglit to this 
l)articular one-fourth share. 


The case seems to me to liave been 
properly decided. I dismiss this appeal 
Avith costs. TJie ai)pellant to jiay the 
!• e s p o n d (u U s ’ c o s t s. 




Appeal dismissed. 


LAHORE HIGH COURT. 

Skconi) Civm. Aer!*:.\n Xo. 515 of 19^4. 

Jun(‘ 2(». PJ24. 

/b-c.yeat.'—Sir Scott ymith, Kr., Acting 

(ddef J ustice. 

VIP SIXGH — Defendant- A pi*/ii.nAN'T 

vevsKs 

PIl(fr.-A SIXGH AND oTiiEiis—P laintiffs 

Respondents. 

Civil Procedure Code (Act i>f lOOS), 0. VII 
r. ') - Defendant specificalli/ denyinfj allegation-^ 
Sobscqiient admission hy alleged inukhtar—Cojtrr, 
tvhether can put matter in issue. 

'I'll.- a<luiissi''n of a far! Iiy a niukhtar of the 
(l<-fc-Ti(laut in a suit rrior to fJio fiainitijt*: of issue.s 
does not deliar tlie C’ourt from {mftin^f the 
matter in issue when the <lefendaijt himself in 
his written statement speeiliealfv denies the .same 
fact. 

Second appeal from an order of the 
District Judge, Ferozei>iir, dated tJie 
25rd November 1923, confirming that of 
the Sul) Judge, Ferozepur, dated the 30th 
August 1923. 

Lala Durga Das, for the Appellant. 

Dr. A'and La/, for the Respondents, 




JUDGMENT.— Thf^ plaintilT-re- 

spondent sued fora declaration liiat an 
alienaticm of land elfectiul l)\’ Sawan 
Sinirh for a consideration of Hs. 700 in 
favour of A'ir Sin‘_rli on tlie 2nd Au.i^ust, 
1019, slionld not affect Ins I'cversionai'v 
rights. The I'drst Coint Indd. that the 
land Avas ancestral and that tlie aliena¬ 
tion Avas valid to the extent of Rs. o^O-G-O 
and ])a<sed a deeree in aeci u-danoi* tliere- 
Avitli. d he vendeo tih’d an at»p(‘al in the 
(?oui't of tlie l)i.'-tri''t diidi^{‘ who lefused 
to allow the rpiestion. whether the land 
Avas ancestral or not. to he raised, lie 
said, “The allegation in the jdaint tliat 
it Avas ancestral Avas never s]>eciticall\’ 
deiiietl liy the defeinlant A\'ho iiierel\' 
pleaded iu-norance on tlie ]K>int. Tliis, 
in my opinion, constitutes no such denial 
as would warrant the framing: of an issue." 
On the merits he dismissed the api'ieal. 

In second apt>eal it is contended that 
the District Jnd^'c Avas Avron^; in n(.)t 
allowing: the rpiestion of the ancestral 
nature of the laml to he raised. In his 
AATitten pleas the A^endee said “ I do not 
know Avhether the land is ancestral. I 
do not admit tliat it is ancestral." Older 
VIII, r. 5, Civil Procedure Chxle, says 
“ eveiy allegation of fact in the v>kaint, 
if not denied specifically or by neces¬ 
sary implication, or stated to he not 
admitted in the pleading of the defend¬ 
ant, shall he taken to he arlmilted. 

provided that the Court may in its 
discretion require any fact so admitted 
to be proved otlieiAvise than hy such 
admission." Now in the plaint it Avas 
alleged that the land Avas ancestral and 
the defendant in his pleadings clearly 
stated that he did not admit this allega¬ 
tion. The allegation, tlierefore, could 
not he taken to he admitted and the 
plaintiff was bound to prove it. It is, 
hoAA'ever, contended on behalf of the res¬ 
pondent that the defendant’s imikhtar 
prior to the framing of the issues did 
admit that the land Avas ancestral. Noav 
in the first place the A’ernacular record 
of his statement might according to tlie 
appellant’s Counsel be read as “rujinhi 
jacldi nahiii." Tlie plaintiff's Counsel 
reads it as zainin jaddi ihi." Consider¬ 
ing that the defendant in his Avritten 

pleas stated that he did not admit that 


the land Avas ancestral, I think the 
Court was perfectly justified in fram¬ 
ing an issue on tlie point because in 
accordance Avith the jiroAuso to rule 5 
tlie C’ourt may require any fact so ad¬ 
mitted to be proA-ed otherAA'ise than by 
such admission. The name of the 

Avlio is said to have made this 
adjuission is not given on tlie record and 
tlierc is no jioAver-of-attoneiy on the 
record of the Trial Court appointing 
any one as a mukhtar of the vendee 
defendant. In my opinion this at least 
is open to floulit Avhether the so-called 
rnnkhfftr of tlie defendants made the 
alleged admission. J3ut even if lie did 
Ihe Court Avas riiilit to put tlie matter in 
issue. EAudence AA'as produced upon it 
and the Trial Court gaA'e a considered 
finding thereon. Under all the circum¬ 
stances of the case I consider the A^endee 
Avas entitled to raise the point in his 
grounds of appeal in the loAver Appellate 
Court and the District Judge Avas wrong 
in refusing to decide the point. 

I, therefore, accept the appeal and under 
O. XLI, r. 23, Civil Procedure Code, 
remand the case to the lo\A*er Appellate 
Court for re-decision of the appeal. Stamp 
in tliis Court Avill be refunded and other 
costs Avill be costs in the case. 

K. s. D. Appeal accepted. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 14 of 1921. 

July 17, 1922. 

Present :—Sir Lallubhai Shall, Kt., 
Acting Chief Justice, and 
Mr. Justice Crump. 
SHIVBASAPPA bin LAGMAPPA 
MANOLI —Plaintiff—Appellant 

%'ersns 

NILAVA Korn SATA PA MANOLI 

AND OTHERS—DEFENDANTS NoS. 1 TO 4 

—Respondents. 

Hinhi Law—Joint family—Widow of pre-deceased 
co-parcener, adoption by—Estate rested in widow of 
another co-parcener — Adoption, effect of — Prece¬ 
dents, value of., 
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After the death of tho last surviving co-pai*cener 
in a Hindu joint family, when the estate has vested 
in the widow of that co-parcener, the widow of a 
pre-deceased co-parcener cannot adopt validly, and 
the adoption, if efTecteil, cannot have the effect of 
divesting the estate vested in the widow of tho 
last surviving co-parcener, [p. 020, col. 1.] 

Assuming that the widow of a pre-deceased co¬ 
parcener can adopt without tlic consent of tlu* 
surviving co-parceners, even in tlie al)sence of nuy 
specific authority from her hushaiid, (lin’ing tlie life¬ 
time of the co-parcener, it does not ncci ssirily follow 
that ev’en after the. dcatli of the last surviving 
co-parcener, when the joint family lias ceased and 
the property has devtilved upon the lieirs of the 
last surviving co-parccner, she can makt» a valicl 
adoption, so as to divest the estate already vested 
in the heirs of the la.st male owner, [p. r.20, eol. l.\ 
A decision is an authority for what it decides, 
and it is not an authority for what may 
seem to be a logical consequence of that deci¬ 
sion. [i6td.] 

Appeal from the decision of the First 
Class Subordinate Judge at Belgauni. 


FACTS. —Two brothers Lagmappa 
and Basvanta formed a Hindu joint 
family. Lagmappa had a wife named 
Satava and Basvanta had two wives 
named Lagmava and Baslingava and a 
son called Satu. Satu, Hagmappa and 
Basvanta died one after the other when 
Satava adopted the plaint ift without the 
consent of Lagmava or Baslingava. 


Mr. Nilkanth Atmaram, for the Ap- 

Coynjee, (with him Mr. D. R. 
Manerikar), for the Respoiulents. 

JUDGMENT. 

Shah, Ag. C. J.-[Hi8 Lordslup after 
discussing the evidence and coming to 
a findine that Basvanta had iii fact 
died aftfr Lagmappa and tiiat the adop¬ 
tion of the plaintiff had taken place pro- 

ceeded:—] 


In the lower Court no question \yas 
raised as to the effect of the hnding 
that Basvanta and Lagmappa were mem¬ 
bers of a joint family of whom Lag¬ 
mappa died first and Basvanta after- 
wards It was accepted that the result 
of that finding would he to negative 
the plaintiff’.s claim: and m the memo¬ 
randum of appeal before u.s no such 
point as has been raised m the course 
of the argument has been taken. After 

the filing of the appeal, however, the 


decision in Yadao v. Namrlco (1) has 
rendered it possible for the appellant 
to raise the contention that the adoption 
would have the eifect of divesting the 
estate vested in defendants Nos. '2 and 3 
on the death of Basvanta. It is urged 
that, though, according to the de<*isions 
of this Court the jilaintilT would have no 
case, ill view of the observations of 
their Lordshiiis of tlie Priv>- Couneil in 
Vdilfto v. Xdindcd (Ij relating to tlie 
Full Bcncli ruling of this C’ourt in 
Ramji v. Ghaina}} (2), those decisions 
are no longer good law, and that, as a 
logical consequence of the observations 
relating to the (lecision in Ramji v. 
Ghamaii (2), it follows that the aduiilion 
Avould he good even after the death of 
the last surviving co-parcener of the 
joint family so as to Iiave the efi’ect 
of divesting the estate vested in tlie 
widow or widows of the last co-par¬ 
cener. 

Cn behalf of the respondents it is 
urged that, whatever the elTect of the 
observations in Yadao v. Xamdeo (1) 
may Vie as regards the power of the 
widow during the continuance of tlie 
joint family, the current of decisions of 
this Court witli regard to the iiialiility 
of a widow to adopt so as cto divest the 
estate A-^ested in a third pai’ty is not 
touched in any Avay, and that that 
current of decisions cannot be treated 
as having been overruled hy tlie obser¬ 
vations which are directly made witli 
reference to tlie decision in Ramji v. 
Ghaman (2). The current of decisions 
referred to begins from the year 1871 
when Rupchand Hindumal v. Rakhma- 
hai (3) was decidefl; then we have tlie 
decision in ('handra v. Gojarahal CB, 
Avhich is strongly relied upon liy the 
respondents. They also rely upon the 
observations in Vasudeo Vishmi Manohar 


(1) 01 Ind. Cas. ri.Ui; IS F, A. .I!.}; 

115; no .\i. I.. T. ri.-i; 20 (^ w. N. :m, 

211); lo L. W. rj(55: 20 A. L. J. ISl; 
H. 001); 11) O. 1; (11)221 A. I. li. (P. (J.) 

(2) 0 H. 41)8; G Iiid. J«ir. .'>87; liid. 
787 (F. n.). 

(3) 8 Horn. H. C. R. A. C. J. 117. 

(1) 11 B. 103; 7 Ind. Dec. (n*. s.) 770. 


17 y. L. R. 
4L> .M. P. J. 
24 Bom. Jj. 
210 . 

Dec. (s. s. 
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V. Ramchandra Vinayak Madok (5) and 
Paijapa ^ikkapa PntUv. Appanna iG). 

Tlie (luestioa that arises in virtue of 
the observations in Vadao v. Xenndeo 
(1) is wliether, if the widow of a de- 
eeased co-v^areener in a joinl family (■•ould 
adopt validl>', evvn in llu‘ absence of 
any exi')ress authority from Inu* husl)and, 
without tile Consent ol’ the surviving* 
co-parceners, it is necessarily imiiliecl 
that that adoption, even when elfected 
after the death of the last surviving 
co-parcener of the joint family, and 
after the estate has vested in the widow 
or wido\v.s of that last deceased co-jiar- 
cener, would be valid or rather have 
the elYec*t of divesting tlie estate so 
vested in tlu' widows. It is not neces¬ 
sary for the purpose of tliis case to 
examine the point decided in Rainji v. 
Gfuimayt (2) along with the earlier and 
later decisions on that point in the 
liglit of the observations in Vadao v. 
Nuaidt'o (1). It is clear, however, that 
for a long time in this C'ourt the rule is 
accepted as stated in Thakarand Tcjrani 
V. iSd ru pciui nd Chhd(fdtd)hai (7). 

“ But where the circumstances are, as 

they are here, it seems to me quite 

plain that we must follow what is well- 

understood as the ordinar\’ law in this 

% 

Presidency and apply it to the facts. 
The widow of a deceased co-])ar{'ener of 
a joint Hinclu family cannot, in the 
absence of any sjiecilic authority, make 
an adoption subse(|uent to the death of 
a co-jiarcener who suiwived lier hus¬ 
band; and more particularly when, as 
here, that later surviving co-parcener 
left widows.” 

That undoubtedly was the law as 
understood and accepted in this Pre¬ 
sidency before the decision in Vadao 
V. Namdeo (1). In the present case, we 
are not directly concerned with the 
decision in Ramji Ghaman (2). We 
are concerned with anotlier current of 
decisions to which I have referred, and 
the question is whether after the deatli 
of tlie last surviving co-parcener when 
the estate has vested in the widow of 

(5) 22 B. 551; 11 Ind. Dec. (\. s.) 919. 

6 ) 23 B. 327; 12 Ind. Dec. s.» 217. 

7) 55 Ind. Gas. 964; 44 B. 483 at p. 487- 
Bom. L. R. 209. 


that co-parcener the adoption effected 
by a widow of a pre-deceased co-parcener 
could have the effect of divesting that 
estate. On tliat point it seems to me to 
be (|uite safe to say that the decision in 
br/duii V. Xdmde.o (1) is silent. It is 
dilhcult to accept that the effect of that 
decision is to overrule by implication 
the current of decisions on that point. 
It is an oft-repeated caution that a 
decision is an authority for what it 
decide.s, and that it is not an authority 
for what may seem to be a logical con¬ 
sequence of tliat decision. In the pre¬ 
sent case I am not clear at all that, 
because a Avidow of a pre-deceased co¬ 
parcener can ado]^t Avithont the consent 
of the surviving co-parceners, even in 
tlie al)sence of any specific authority 
from her husband during the life-time 
of tlie co-parcener, necessarily or logi¬ 
cally even after the death of the last 
surviving co-parcener AA'hen the joint 
family has ceased, and the property has 
devolved upon the lieirs of the' last 
surA'iving co-parcener, she can make a 
A-alid adoption so as to div'est the estate 
already A'ested in the heirs of the last 
male owner. Mr. Nilkanth has not been 
able to cite any autliority in support of 
his argument for the appellant. But ' 
it is urged liy Mr. (’oyajee on behalf 
of the respondents that the decision in 
Rf’mkrishiid v. Shnnwao (8) AA'hich has 
been approA'ed by their Lordships 
of the PriA-y Council in M<fdd7in 
Mohand Anatir/d BheemaDeo v. Pxiru- 
sJidthdrud ^{naxiga Bhcema Deo (9), 
has the effect of recognising this 
principle that the right of a AA'idoAv 
to adopt may be existinguished 
OAA'ing to certain events or circum¬ 
stances, and Avhere that is the case 
it does not matter AA'hether she had 
originally a right to make an adoption 
to her husband. It is urged that in 
the present case Avhen the last surviving 
co-parcener, i.e., BasA^anta, died tlie right 
of the AAudow of Lagmappa to adopt 

'Si 20 B. .526; 4 B ^m. L. R. 315. 

•9) 4*3 Ind (:.i5. ISl; 45 I. A. 156 at p. 160; 35 M. 

L. J. 133; 5 P. L. \V. 179; 8 L. W. 167; 16 A. L. 

J. 725; (191S> M. W. N. 621; 24 M. L. T. 231; 28 
C. L J. 403; 41 M. 855; 20 Bom. L. R. 1014; 23 
C. ^V. N. 177 (,P. C-). 
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came to an end. The application oC 
the principle accepted in Ramkrishmi 
V. Sluimrao (8) with reference to the 
facts such as Ave have in the present 
case is not to be found in any reported 
case so far. But it is open to the res¬ 
pondents to urge with force that there 
is no reason why that ))rinciple should 
not be so applied as to put an end to 
the power of the widow to adopt, when 
the estate is vested already in others. 
Though no decision exactly bearing 
on the facts of the present case has 
been cited to show that the principle 
of Ramkrishna v. Shaim'uo (8) can 
apply to facts such as we have here, 
it may be said that the principle 
has been applied under varying 
circumstances; for instance, it lias lieen 
applied to the case of widows avIio inherit 
property under the rule laid down in 
Lallubhai Hapiibha i v. M<i}ikiiv(ivbit i (10). 
However, that may be, 1 am entirely 
unable to give effect to the lilaintitrs 
contention that 1 udao v. Ramdeo (1) 
must be taken as overruling the current 
of decisions to Avhich I have referred and 
of which the decision in Clicindru v. 
Gojarabai (4) is a type. 

I may mention with reference^ to this 
point that after the decision in Vadao v. 
Namdeo (1), I had more occasions than 
one to refer to tliat case. First it was 
referred to in Bhait Adganda I atil v, 
Narasagavia Tatya Pitil (11) to A\luch 
Mr Justice Fawcett was a party, and 
then in Dattatraya Bhimrao Gangobuv 
Ganeshbat{l2). It is also referred to in 
Yekmith Norayan v. Laxmibai Ke^ifio 
Gopal (13). I refer to tliese decisions for 
the purpose of showing that except as 
to the effect of Vadao v. Namdeo (1) on 
the decision in Ramji v. Ohamau (2) it 
has not been so far accepted as over^ 
ruling the decisions of this Court which 
may appear somewhat inconsistent J'l^h 
the view taken in that case, but Avhich 
bear on a distinct point that did not 


(XfW 9 H .'588: 1 Ind. Dec. (s. s.) G82. 

(11) 64 Ind. Cas. 614; 46 B. 400; 23 Bom. L. 
n 1979 - n‘)22) A. I. K. (B.) 300. 

(12) 77 Ind. Cas. 17; 46 B. 541; 24 Bom. L. U. 

B. 37; 21 Boni. L. K. 

336; (1922) A. I. B. (B.) 347. 



arise and Avas not in terms considered 
in Vadao v. Namdeo (1). 1 am fully 

alive to tlie force of tlie contention of 
the ai>pellant that in A'ieAv of the oljser- 
vations in Vadao v. Namdeo (1) all these 
decisions, not only that in Raitiji v. 
Ghamait (2) but the others also to Avhich I 
have referred, should be reconsidered. 
But in view of the settled rule on this 
point and of the effect AAdiich a recon¬ 
sideration of it Avould liave ui>un titles 
to property, I do not think tliat it ought 
to be departed from by this Court in 
the absence of a clear ruling of the 
PriA'y Council to that effect. 

The facts in the present case are 
rather peculiar, and it may appear 
anomalous tliat, thougli according to tlie 
oliservations in Vadao y. Namdeo (1) de¬ 
fendant No. 4 could have adojjted after 
Lagmappa’s death AA'ithout Basvanta's 
consent during tiie three days that 
Basvanta survived Lagniaiipa, her poAver 
to adopt should liave iiractically come 
to an eml on Basvanta's deatJi on the 
25th Octobei', or ratlier it should have 
become ineffective for tlie j^urpose of 
divesting the estate vested in tJie widoAvs 
of Basvanta. But the principle and 
the dividing line are clear; and for tlie 
sake of a logical apiilication of the 
theory of the inherent poAver of a AvidoAV 
to adopt in this Presidency wJiicli is 
jirobably a deviation from Hindu Luav 
as observed by their Lordships in Vadao 
V. Namdeo (1), and for Avhicli, speaking 
Avitli great deference, 1 am unable to find 
any support in any text of Hindu Luav, 
I do not think tliat it Avould l:)e right to 
dejiart from a rule Avhieh is laid doAvn in 
A’arious decisions of tliis Court and AA’hieh 
is clearly understood and uniformly hff- 
loAved up to noAv. On the contraiy it 
AA'uuld be carrying the probable dcAua- 
tion from Hindu Luav distinctly a step 
further as affecting tlie devolution of 
property for Avhich it Avould be difficult 
to tind a justification in the principles 
governing the laAv of adoption. 

The result is that the decree of the 
loAA'er Court is conlirmed and the appeal 
dismissed Avith costs. 

Crump, J. —I concur. 

K. 8. D. Decree confirmed^ 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 885 of 1924. 

July 3. 1924. 

Present: —5Ir. Justice i\loti Sugar. 

BANWARI LAL —Plaintiff— 

Appellant 

versus 

KALLU KHAN —Defendant— 

Respondent. 

Mortfja'je — Radcniptiin—I iitcre.^t on mortgage, 
whether charge on propertij—Mortgagee, whether 
entitled to recover. 

In the absence of a contract to the contrary, a 
mortgagee is entitled, in a settlement of his 
account with liis mortgagor, to treat the interest 
due under tlic mortgage ns a cliarge (ui the 
estate and to realise :dl interest dm* under tlie 
mortgage witliin 12 years from the date of suit, 
[p. 62:1, col. 1.] 

Radha Kishen v. Muhamdtt, 57 P. It. 1S8S, fol¬ 
lowed. 

Seeond appeal from a decree of the 
District Judge, Karnal, dated the 11th 
January 1924, reversing that of the Sub- 
Judge, Fourth Class, Karnal, dated the 
21st May 1923. 

Mr. Shamair Ciiand^ for the Appel¬ 
lant. 

Lala Prakask Chandra, for the Re¬ 
spondent. 

JUDGMENT. —The sole question 
for determination in this second appeal 
is whether interest from the date of the 
execution of the mortgage-deed till the 
date of possession was or was not a 
charge upon the property. The facts 
are briefly these :—On the 31st January 
1897 the defendant Kallu Khan mort¬ 
gaged certain land to the plaintiff for a 
sum of Rs. 75. It was agreed that 
interest would be paid at the rate of 2 per 
cent, per mensem after every six months 
and that in case of the mortgagor’s failure 
to do so the mortgagee would be entitl¬ 
ed to enter into possession. On tho^ 
29th July 1908 the plaintiff-mortgagee 
brought a suit for possession in lieu of 
the princix:)al and interest then due in 
accordance Avith the terms of the mort¬ 
gage-deed and obtained a decree on the 
7th August 1908. Possession was obtain¬ 
ed in execution proceedings on the 13th 
November 1908 and mutation was 
sanctioned in favour of the decree-holder 
on the 1st December 1908. On the 22nd 
November 1922 the defendant made an 
application for redemption under the 


Redemption of Mortgage Act (II of 1913) 
and redemption Avas ordered by the 
Revenue Officer to take place on payment 
of Rs. 75 on the 4th December 1922, 
The plaintiff's contention that he Avas 
also entitled to interest to the extent of 
Rs. 213 Avas rejected. Shortly after this 
(U'der the plaintiff brought this suit for 
a declaration that in addition to the 
jDrincipal money of Rs. 75 he Avas also 
entitled to a sum of Rs. 213 on account 
of interest and that redemption could 
not be effected until that money had 
l>een paid. The Trial Court decreed the 
plaintiff's suit but the learned District 
Judge on appeal came to a contrary 
finding and dismissed the suit holding 
that interest A\'as not a charge upon the 
property under the teiins of the mort¬ 
gage-deed in question. 

Against this decision the plaintiff has 
noAv come up in second appeal to this 
Court through Mr. Shamair Chand, Avhile 
Mr. Parkash Chandra lias appeared for 
the respondent. 

After hearing the learned Counsel for 
the parties and carefully reading the 
terms of the mortgage-deed on Avhich 
the suit is based, I am of opinion that 
the appeal must succeed. The relevant 
condition in the mortgage-deed is to the 
folloAving effect:—“ It is agreed that 
interest shall be paid eA^ery half-year; 
in case of default in paj^ent of interest 
possession of the mortgaged land shall 
be given to the mortgagee forthAvith. 
The income of the mortgaged land 
during possession shall be paid to the 
mortgagee and after payment of land 
revenue and cesses shall be set off 
against interest on the mortgage, and if 
the interest be not fully covered by the 
income then the interest shall be paid 
at the time of redemption together with 
the mortgage money.” The learned 
District Judge is of opinion that the 
expression “ interest on the mortgage * 
and “interest” in the second sentence 
mean the annual interest accruing after 
the mortgagee had taken possession 
and do not include AA'hat had previously 
accrued. I do not think that the expres¬ 
sions are capable of this interpretation 
alone. There is no condition in the 
mortgage-deed to the effect that before 
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possession had been taken over interest 
would not be a charge upon the pi*opeity. 
hi my opinion it was clearly iiiteadetl 
that the moitgagee would keep an 
account of the income of the period 
during which lie was in possession of 
the property' and that at the time of 
redemption the whole of the mortgage- 
money with interest from the date of the 
mortgage would be paid by the mort¬ 
gagor after getting credit for what had 
already been realized by the mortgagee 
in the shape of the produce of the 
mortgaged property. In Radha Kishen 
V. Muhamada (1) it was held that 
in the absence of a contract to the 
contrary the mortgagee was entitled, in a 
settlement of his account with his 
mortgagor to treat the interest due 
under the mortgage as a charge on tlie 
estate and the mortgagee was entitled 
to all interest due under the mortgage 
within 12 years from the date of suit. 
The princij^le laid down in the authority 
is fully applicable to this case and as 
there is no express condition in the 
deed that interest would not be a charge 
upon the property the mortgagee is 
entitled in the settlement of his account 
to treat the interest under the mortgage 


as a charge upon the estate. 

It is, however, contended by the learn¬ 
ed Vakil for the respondent that the 
claim for interest prior to 1908 is barred 
by limitation. 1 am unable to agree 
Avith this contention. The plaintilt is 
in possession of the property as moit¬ 
gagee and it is the defendant who is 
claiming redemption. 'Ihe plaintitl is 
certainly entitled to resist the claim foi 
redemption until the Avhole of the money 
which is due to him under the mort¬ 
gage has been paid and I do not think 
that any question of limitation arises in 

this case. , , , 

I accordingly accept the appeal and 

setting aside the order of the learned 

District Judge decree the plaintift s suit 

with costs throughout. 

K. 8. D. Appeal accepted. 


(1) 57 P. K. lBb8. 


MADRAS HIGH COURT. 

Civil Appeal No. 129 op L921 
February 13, 1921. 

Present: — Mr. Justice iSpencer and 
I\lr. Justice Kumaraswami Sastri. 
BOLLAPRAGADA BCBBARAYIJDU 

AND OTHERS—DEFENDANTS NoS. 4 TO 8, 

19 AND 21 TO 34—Appellants 

versus 

VALLURI NARASIMHA RAO- 

Plain t i f p —R E S PO N D E N T. 

Landlord and tenant — Ejectment, duit for— 
Earden of proof. 


In a suit for ejectment the plahitilf must lirst 
prove liis ri^^lit to eject, before the onus is 
shifted to the defendant to i)rove tlial he lias a. 
permanent right of occui)ancy, and, in order to 
prove a riglit to eject, tlie plaintiff must neces¬ 
sarily show that the tenancy is a terminable one 
and has been validly terminated, [p. G2j, col. l.J 
^(linapilLai Marakaifar v. Ramanatkan Chettiar, 
SlMnd. Cas. i2t); I'J L. W. 251); A. I. U. 

(P. C.)()5; A. L. J. I.'IO; 34 iM. L. T. It); (lU2i; 
Al. W. N. 2:)3; 4(5 AI. I.. .1 54(5; 10 O. A L. K. 
4151; 17Ai. 337; 28 C. U'. N. 800 (P. C.), Siinja- 

naraijana v. Ratanna, 18 Ind. Cas. 081); 11 M. 10l2; 
25.M. L. T. 30; (15118) AI. W. N. 855); 23 C. \V. N. 
273; 5) L. W. 12(5; 20 C. L. J. 153; 1 U. 1*. L. K. 
(P. C.)ll; 3l)AI. L.J. 585; 21 Bom. L. R. 547; 
(15)10) AI. \V. X. 1G3; 45 I. A. 200 (P. C.), Ckandra- 
aefeharaswami v. Xainar .[mmal, 43 Ind. Cas. 077; 
7 L. W. 101; (1018) AI. \V. X. 210, IduUUhf iSiyyadi 
V. iSri Rajah Viawaswai'a Xissanka, 30 Ind. Cas. 
11(5; 18 AI. L. ^1’. 112 aiul Venkf^turanyayya Appa 
Rao V. Morampudi Jiajiraju, 7(5 Ind. (’as. (51; 15 
AI. L. J. 238; {1023) AI. W. x\. 735; (15)21) A. 1. R. 
(AI.) 03, relied on. 


Appeal against a decree of the Court 
of the Additional Subordinate Judge 
at Ellore, in O. 8. No. 15 of 1920 
{O. S. No. 128 of 1919 011 the file of the 
Court of the Subordinate Judge, Ellore^ 

Mr. -1. Kislinaswami Iyei\ for the 
Appellants. 

Mr. V, Ramadoss^ for the Respondent, 


JUDGMENT. 

Spencer, J. —Tliis suit i\as brought 
by the purchaser of the proprietary in¬ 
terest in Pedamamidipalli, a whole village 
in Elamanciiili Zemindari estate, to 
eject the defendants who are tenants hold¬ 
ing plaint items Nos. 1 to 16 which were 
once part of a darimilla i?iam, or failing 
the relief of ejectment, to declare the 
plaintiff s right to impose full rates of 
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rent on the lands, and to give tlie plaint¬ 
iff a decree for I'ccovery of reiit at nine 
hags of grain ])er acre 'for three rears. 
The suit lands were grauled about 1S1‘.) 
to the defendants’ ancestors U>v render¬ 
ing Icarnam service. In 11)10. (.Jt)Vi‘rn- 
ment purj.orted to enfraneiiise tiiese 
lands and the ]>laintiff ii]e<l a suit. Ori¬ 
ginal Suit Xo. 1() of 11 ) 1 ], fo,- setting 
aside the enfranchiseinent and for a 
declaration that the right of rrsiun|>tion 
rested with him and not with Govern¬ 
ment. In this suit he was tinallv su<-- 
cessful in the High Court. The pre.seiit 
suit is for ejectment of the defendants. 
TJie lower Court gave the plaintiff a 
decree for possession with mesne i)rotits. 
Defendants Xos. 1 to 8, 21 to 31 atid 11) 
ajjpeal. 


Tiie facts of tins case reseinhle those 
of Idnbijju Sii/i/adt v. Sri Rnjn 

S i.ssit iiL-'i iljwitli tliis difference, 
that there ^va.s an admission in that rase 
that prior to the i/iam grant, the lands 
were ordinarily jeroi/aii lands, wliereas 
here the question whether the original 
grant was a grant of land to be held on a 
favourahle rate of rent or a grant of a 
part of the vielvannn, or landlord's share 
depends upon the evidence. Beyond the 
oral evidence of one witness on each side 
which is inconclusive, the evidence is 
entirely documentary. Each side has 
attempted to draw an inference in their 
favour from certain ancient (locuments 
called yadasts, yhositpara.'i and hiibanda 
marked as Exhibit C series. Exliibit 
C3 is the yada.st for F(f.sli 1229 corres¬ 
ponding to the year 1819. This shows 
an increase of four putties in the total 
cultivated area of the village. It also 
shows for the first time the existence 
of l-i putties of service inam. For the 
appellant, Mr. Krishnaswami Aiyar ar¬ 
gued that a smaller standard of measure¬ 
ment must have been adopted in measur¬ 
ing the lands for this year, and in proof 
of this theoiy, he pointed to the excess 
in the area of village sites, lakes, channels 
etc., which are item.s not likely to be 
liable to sudden increases. On the other 


hanri. the respondent relies on this do¬ 
cument to sliow that the service inatn 
musi liave l)een granted out of land that 
had been incviously lying waste. It is 
dirti('u!t to say wliicli is the right as¬ 
sumption to be made. On the other 
hand Exhil)it C 1, the account of cul- 
livatioii in Fusli 1210, shows tliat the 
family of Bollapragada Kondraju, who 
was the defendants' ancestor, possessed 
two putties of jeroyati land in addition 
to one-fourth dumbaUi inaui. The Sub¬ 
ordinate Judge is in error in his observa¬ 
tion that these accounts do not sliow that 
Kondraju was cultivating any land in 
l\*damamidi)^alli as jey'oyati land before 
the grant. 

In tins state of the evidence, it is 
argued for the respondent that recent 
dc'cision.s of the Privv C^oiincil and of 

4 

this (’oiirt Jiave unsettled the princi])les 
upon which Idubilly Siyadi Sri Rajah 

istrasu'a)-a Xissauka (1) iiud (lujapathy 
Malta raja (hira v. Sondi Prahlada 
Bissijyi Ratuo (2) were decided and tliat 
now tile burden is on the tenant to 
show that he was granted a right of 
kiidivaram when the itunn grant was 
first made. The most recent decision of 
the Privy Council is that in Xainapillai 
Marakatfarv. Ramatiathau Chettier (3) in 
which they say that “it cannot now be 
doubted that when a tenant of lands in 

India.sets up a defence that he has 

a right of permanent tenancy in the 
lands, the onus of proving that he has 
such right is upon the tenant." 

In Suryauarayaua v. Patanna f-1) the 
Privy Council laid down that there 
was no presumi)tion that at the date of 
the grant of an inam, there were any 
tenants liolding lands with any rights 
of occupancy by custom or otherwise. 

It is also true that no permanent right 

(2. 21Iiid. Cas. $33; 11 M. L. T. 562; (1914,i M. 

W. X. 171). 

pq 82 lucl. Cas. 226: 10 L. 'W. *250; (1924‘ A. I. R. 
fP. C.> 65: 22 A. L. J. 1.30; ;u L. T. 10: (1921) M. 

W. X. 203; 46 M. L. J. 516; 10 O. eSc A. L. R. 464; 

47 M. 337; 28 C. W. X. 809 (P. C.). 

(4* 48 Ind. Cas. 689; 11 M. 1012: 25 .M. L. T. 30; 
(1918) M. W. X. 859; 23 C. W. X. 273; 9 L. W. 126; 

29 C. L. J. 153; 1 l\ P. L. R. (P. C.) 11: 36 M. h. J, 
585; 21 Bom. L. R. 547; (1919) M. W. X. 463; 45 1, 

A. 209 (P, C.}. 


(1) 30 Ind. Cas. 416; 18 M. L. T. 142. 
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pf occupancy arising out of the enact¬ 
ment of section 6 of the Madi'as Estates 
Land Act. I of 1908 in favour 
of holders of ryoti land in an estate 
can be availed of by holders of service 
inainny as such lands are expressly ex¬ 
cluded by section (16) (c) from the de¬ 
finition of ryoti land so long as the 
service tenure subsists. Upon resump¬ 
tion of a service inam, if the land is 
incorporated arnong the ryoti lands, the 
person let into possession would acquire 
an occupancy right by virtue of section 
6. But in the present case with the ex¬ 
ception of items Nos. 7 and 8, for which 
the plaintiff says that jei'oyati patfas 
were issued by mistake, there is no 
admission on the jiart of the landlord 
that the lands became ryoti lands 
when they were disannexed from the 
burden of service. It has however been 
made clear not only in Idubilly Siyadi v. 
SH Rajah Viswaswara Nisaanka (1) but 
also in Chandrasekharaswamiv. Nainar 
Ammal (5) that when a plaintiff seeks 
to eject a defendant from possession on 
the ground that the latter is his tenant 
whose tenancy has been terminated, 
he must prove not only that tlie defend¬ 
ant is his. tenant as alleged, if that 
is denied, but also his right to eject. 
In order to prove a right to eject, he 
must necessarilj' 'show that the tenancy 
is a terminable one and has been 
validly teimihated. This onus is un¬ 
affected by any defence of permanent 
rights of occupancy that the defend¬ 
ant may set up but fails^ to prove. 
The, principle that in a suit for eject¬ 
ment the plaintiff must first prove his 
right to eject before the onus is shifted 
to the defendant to prove that he has 
a permanent right of occupancy has 
been recently re-a£6imed in Venkata- 
rangayya Apparao v.MoraTnpudi Bajiraju 
(6) which was. like this, a case of a 
resumption of service inam. 

Mr. ^Rama Doss argued that in the 
previous suit it was admitted tiiat the 
land was granted as inatn. The suit was 


between the Zemindar and the Govern¬ 
ment as to the latter’s rights to en- 
francliise and the ryot was only a 
pro-forma defendant. As observed in 
Gunnaiyanw Kamakchi Ayyar (7) the 
practice of Government upon enfranchise¬ 
ment is to impose full assessment 
and not to disturb existing possession. 
Tiierefore, the use of the word “land" 
in the written statement of the tenant 
in this suit is inconclusive. In the present 
case the plaintiff, having come into 
Court with a prayer to be put in 
possession of lands in defendants’ oc¬ 
cupation, has faild to prove that the 
defendants are liolding those lands upon 
a tenancy which is terminable and has 
been determined. 

The lower Court was, therefore, not 
justified in giving the plaintiff a decree 
for the first relief asked by liim, and 
the lower Court’s decree directing 
delivery of possession of items Nos. 1 
to 16 must, therefore, be modified. In lieu 
thereof the plaintiff will have a decree 
for recoveiy of tlie full Jissessment of 
the land at the rates tube determined 
under the seventh issue which tlie lower 
Court has left undecided. The appeal 
is, therefore, allowed and the suit will 
be remanded for deciding the seventh 
issue and giving tlie i)laintiff a decree 
for rent in accordance with our decision 
upon the other issues in the case. 
Costs in this Court to be borne by 
the respondent. Costs in the lower 
Court will abide and be provided in 
the final decree. 

Kumaraswamy Sastri, J. *- 

I agree. 

V. K. v. Appeal allowed'^ 

Suit remanded, 

(T) 2G At. 3.10 at p. I IC. 


r5) 43 lad. Caa. 977i 7 L. W. 104; il. W. N 

*^(B) 76 Ind. Cas. 61; 45 M. L. J. 238, (1023) M. W. 
K. 755; (1024) A. I. R. Cbl) 93, 
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DAD V. LAL. 

LAHORE HIGH COURT. 

Miscellankol's Second Civil Appeal 

No. 2174 OF 1923. 

May 20, 1924. 

Present :—Mr. Justine Martincau and 
Mr. Justice Moti Sagar. 

DAD— Appellant 

VC)'S71S 

LAL— Plaintiff and others—DefendaStts 

— Respondents. 

ion—Declaratorn -suit hij rerer- 
sinnii'—Alitruyr in collusion--Dccvcc, whether ca n 
be passed. 

declaratory dycree may be Rivea in a suit 
tn contest an unnecessary alienation by a person 
povenied by Punjab castoin,'if tlie'suit is'broughf 
honestly CD'behalf ot a minor rev^rBioner to 
jjp.)tect bis . interest-s, But : tleyrcG-, cannot b© 
^?jven in a ca.^^e where the minor is mierely a 
lignire-hcnd and tlie real plaintiff is the'alienor 
lumself'Avho hiis eaiised the suU institut¬ 

ed for the purpose 'of unxloing his own acL ,' i 

4 

Miscellaneous seconcl ' appeal' fron^i an 

order of the District''Judge, Jliang at 
SargOdha," dated the 7th Julv' 1923, 
reversing that of the SCnidf Siib-Jutlge, 
Jhang, dated the’8th Jpmiary 1923. 
^^LdAa'Pakfr Chand artel Mr. 'Jiwan Lai 
Kapur; for the Appellant.' ' ’ ■ * 
^Sheikh -AMaZ ATd^r, K. .B., for the 
Kespbnclenls. ‘ ’ • . ' 

V JUDGMENT.—Appeals ,Nos. 2174 

arid ’21f5 pf 1923 ai'ise’'out oif suits to 
contest sales of land effected in IfaVour of 
Dad hy Malka and bis’bi^othei* Sikahdar 
on the 6th October 1909 and the 18th 
NPvember 1909 respectively. The suits 
wete' instituted, in Apgust 1921 by 
Malka'^ fninor sdn Latl thtbugh' 'a yeldtio’ii 
named Sultan.^ The Subordinate Jiidge 
disibissed^^bemr finding thM-'"theV 

collusive and had been brought at-^th^ 
instaj:hCf^\iQ| ^od Sikanclar,, Avho 

expenses of the 
litiga'tiah, 4hcl that the sales were effected 
for necessity. 

The District Judge on appeal held in 
each case that no necessity for the aliena¬ 
tion was proved except in respect of an 
item of Rs. 150 due to a mortgagee, and 
he accepted the appeals and remanded 
the cases for a decision as to the 
amount to which the vendee was en¬ 
titled for improvements. The present 
appeals have been filed by the vendee 
T ^ order^, tlrere are cross- 

■objections on behalf of the plaintiff. 


A. 


\ I fc. 


t} 


{ . 


The learned District ’ J.uc1ge’4h 

ing the appeals' before’, h'im di'd‘ ncit'ad- 
vert to the coUuSive nature: ;6fi' the 
suits. Malka,.Sikknd^r aiid ,£^1 kjl' Jive 
together, and it h^s IVeeu brdu^hLoiit, in 
evidence, as. i3binted out I^y Ahe .Sub¬ 
ordinate Judge, tliat-the nioney reciuired 
for the'litigation with’ Dad Ayas, raided 
by Malka hiirtself’ by i mongaga enectad 
only a rew days, before ’ file 'institutipn 
of the'spits. Tlie Siib'ii'clihate. ^iidgVs 
finding.' that Varid ' Sikaiiijar ai‘e 

the pei*spn's A%dio’kr^;£'t the'!back' 
fitigation aiid' that ttidy hayb beCn! balanc¬ 
ing it has not ,bech dlkfui'becl !by iixe 
learned District Jddge and’ we£ave^ 
doubf ab'oiit its 'cbiTecirtess!'' 'Without 
going' into ihe ^ qiiesyoh;df nece^siT^ 
think that, on'That finc^ind .alpiie . the 
judgmehts' of th'^'' Trial Cpiirt;clishiissm'g 
the, suits should , have iheeri 'affirmed'. ! A 
declaratory decree’''mk^ 'be ^giveh.nh, ' a 
suit fo contest ah urtnbhefes^v'!aliej1a- 
tion if the 'shit' ife'bfoiiglit honestly pfi 
behalf’of'a' hiinof’’reversi’qner 16 pro¬ 
tect his interest's. ' £iit;'ih ortr opinion, Jt 

yould not 'be' ptopPr ’*to’ pays£skich .a 
decree in a caSe likd’ the^’fjr'eseht ‘ ip 
which the' ihirior is inerelv a nhufe-iiead 
and the real plaiurifF ik thef.alienof him¬ 
self, who has causkLtiie foVbe’ in¬ 
stituted for the'‘purp6se''!df t'lnflpihg his 
own act. There is ah additfohal .reason 
for not 'passing a decree irt‘’’'th’4;'Wi,t 
contesting the sale by' 'Sikai^ai*,' , 
that the Suit wag' 'iiiktitiitfecl'^'at a tihie 
when,' if brohigm b'y''‘Myikh^‘ip hiS'pwrt 
nanie, it ‘tvould''hav6^^iieehD:)aiTed''b^ linii- 

tatiPrt uridei^ ‘thgThinjkb’LiihithWcih Apkl 

of 192 Cr'‘’''f ^uTf TiC' -.r 

>Te^ atcprdingi|v^ 
set a^ide*' the/'bidets of' 
late Cdhftj‘and restore Hhe W'the 

Trial .doui^ di'srtij^iiig 
plaintifF-resfbhdent ■ ’wdr^'^bVar ‘the?' ap¬ 
pellant's costs ih; all the ''f^Purf^’jh'each 
case. The crbeS-6bje‘ct{8rts‘ are’ . disxBiss- 

•j I f . • -ff'y r y*-' r-n- ^ 

’ M' i M M f r M 1 ; 


ed. 


K. s. n, 
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ALLAHABAD HIGH COURT, 

. ‘Kxi^cution First Civil Appeal No. 159 

op 1923. 


April 25, 192-1. 

•'’! Mr. Justice AValsh and 

■ Mr. Justice Ryves. 

iiMCHAMMAD ASMIQ ALI —Jl'Dgmext- 
-.lon •i> Drbtou—Appellant 

' rc?*5if‘6‘ 

IIAJRA BIBI— Deckee- 
II: Holder—Respondent. 

'Procedure Code l.lc? V of W(>S\ .t, loJ 
D^wer-decrce^ Porm d>' fcctivc—Execution — Decree, 
■wheiker uan be amended. 

A; doweu-decrec was flrawn up in general 
terms jand, did ni>L speeifv* the exact shares in 
^ehic■i^ th?!' decvve-hnldcr n.is entitled to succeed 
nguiasL' . tjie ■ sevcnil defendants (heirs of the 
plaintifE's deceased liushaud>. In e?;cc\Uion it was 


Pon.t8n.ded timt--all the defendants were jointly and 
se\'(M*ally respun.sible : 

tlwtt the lixecution (^onrt was bound to 
con&Lmq th^ decree in the light of the admitted 
XaJot ‘(thoL- botlL parties were lighting over a dower- 
dpcr8c>.and if tho decree itself crcate<l any obstacle, 
justiice yoiiiil bn doiu* by amending it so that 
thot shares io£‘,the variums defendants may be 
Bpcftiticaliy apporl/ioucd hs between them. 


and other matters. There was no dis¬ 
pute about the share of liabilities. The 
judgment gave the relief as juayed. If 
the decree had been drawn up as prayed, 
it would have been bad for duplicity. 

It was drawn up, as my brother pointed 
out in the argument, in general terms, 
which, having regard to the plaint, were 
ambiguous. All this is quite wrong, 
but it does not affect tlie substance of the 
matter. The suit was decreed and an 
appeal was Inought to this Court. The 
question of the form of the decree was 
lost sight of in this Court as in the 
C’ourt below owing to other more inir 
portant issues then being disputed. The 
result was that nobody, until this in¬ 
genious person in execution raised the 
question, troubled about the precise form. 
Now objection is raised in execution 
that the decree makes all the defend¬ 
ants jointly and severally liable, that is 
to say, eacli of them liable for the whole 
amount. Everybody connected with the 
case knows that that was never the in¬ 


' ^K.xefcutioii lirst appeal from a decree 
of the. vSubordiilate Judge, Oorakhi)ur, 

flafpd the f tk. January 1923. 

Mr. lijbu-l Ahmad, for tlic. Appellant, 
AlXe Ahmad, for the Resjjond- 

JUDGMENT.— Tills ‘apiicnl sue- 
ceeds. The matter Ik really quite simple. 
A s^iit for dow^r-dobt ivas' brought ky 
su .Avidowi against certain heirs of her 
husband. She herself exemi^ted her 
property, and, therefore,’ her share in the 
GontdTbutioiT to the' debt, in the plaint, 
aad;tsho finally claimed-the balance of 
the: idobt, ■ namely Rs. 7,500. against the 
balande of tJie iheirs. Owing to careless¬ 
ness,‘Whichwc are afraid is too frequent, 
her.Pleader did not in the relief claim 
specifically i'he exact shares in which she 
was eh-tiUed to succeed against each 
defeiitlanli Tins may Upiite well have 
been Idue Itoi'tho fact that if ha<i been 
mcntipiieflain. ‘the* Jjod^'ofthe pleading, 
andiit-.was so welbknown to everyhody, 
that no cliild hi' 'tho business f>f the 
laUi rcqiured tolic tolel what the shares 
w€iIe.Gj;Tho- relief edainved was. in the 
alternativejf joint or se-Vcral. The con¬ 
test was about the amount of the dower 


tention, and the onlv question is whether 
the law is so lieljdess as to be unable 
to give effect to the rights of the parties. 
The law is not helpless. \Xe are of 
opinion that the learnecl Judge is wrong, 
and tiiat he was bound to. construe 
the decree in the light of the admitted 
fact that both parties were fighting over 
a dower-clecree. If the decree itself 
created any obstacle, justice could still 
be done not fancifully, but on well-es- 
lablisherl principle.^, enunciated, for ex¬ 
ample, in the House of Lords in the 
c.ase of Hatton v. Harris (1) where the 
Courts in Ireland with the approval of 
the House of Lord? amended a palpable 
mistake about interest in a decree 
nearly fifty years afterwards. Also in 
the case of Lack ml Narain v. Jwala. 
Nath i'2) and in the case of Srinivasa 
How Saheb v, Ynmnnbhai Amvial (3j both 
of which are examples of the applica¬ 
tion of the plain injunction to Courts 
of Law in India contained in section 152 

(\) rlS02j A. C. 547; L. d. I'. C. 24; I R 1- 67 
L. T. 722. ‘ I 

i2il8A. .'W4; A. W. N. a89G> fi7; 8 Ind. Dec. 

/v a \ 

‘ '\?) 29 M. 6-ii i6 M. L. J. 50. 
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of the Code. To remove any doubt we 
oidei that thi,-; decree he amended bv 
apportioninc,' the share,'; as Ijetweeu 
Ulmsiti, the mother, now re|)re.sented by 
Ashiq Ah on the one hand, and Ismail 
on the other, to ] .3rd aiul 5 12tlis re.s- 
pectively. d'lie ap|ieal must be allowed 
Avitli costs liere and lielow and in thhs 
Court on tlie Inyher scale. The lorver 
court must be directed to ])av to tlie 
decree-holder the amount paiil into Court 
■ ^ appellant less the amount of 

costs which we have just ordered, when 
asceitamed Ihe payment will, therefore, 
be delayed until the costs iiave been 
ascertained and are ready to be deduct¬ 
ed. Ihe lower Court will also amend 
the decree lii accordance with thefore- 


[1924 


• -V 


• • 'A 

■% 


iifcording to their pMin ^grammatical meaning 
and whatever the parties may have intended they 
must be bound by the plain meaning of the 

wliicJi tiiey attached their signatures. 

I thul. \ 

Covt-nantsin a deed of transfer which cast a 
\<uy onerous ljurden on the covenantor must be 
read strictly against the covenantee, [p. G31, col. 1.] 


hmoiint, namelv, 
KS. d„iJ3-5-4 deposited is to be in full 

discharge of the judgment-debtor’s liabil- 
ities. 


k : s. d. 


appeal allowed. 


BOMBAY HIGH COURT. 

OiiXGix.AL C ivil JiyuisuirTiox ^Vppfvl 

No. 103 np li)21. 

Marf'h 20, 1922. 

Present .—Sir Nornuui tMacleod, Kt., 
Chief Justice, and Mr. Justice Kaii^^a 
DINKAKKAO (iANPATRAU KOT- 

HARE AXi) AxoTHEu—P laintiffs 

—Appellants 

rcrmis 

NARAl'AN VLSHWANATH MANDLIK 

—D E F EX PA X T—Res pox d ext 
Transfer of Property Act (IV of ISSS). s If,— 
Covenmit for pre-eynptiim - - Perprtuitie.s' mU, 
agai^uit, applicability of - Covenant, whether r«/i.v 

with land Construction of document - Intention of 

parties- Duty of ('..urt - SpeciHc Relief Act a o'f 
ISi I ), 4-— lionib<i]f High Court Rules r ^P ~- 

Origoiating Summons—Declaratomf decree whether 
can he granted. ' ’ 

A declaratory decree can be passed in an 

Unginating Summons provided the case falls 

within the provisions of section -12 of the SDecitic 
Relief Act. Ljy. 6*30. col. 1.] peciiic 

In construing a document tlie Court has to 
construe th« words of the document as they stand 


Although contracts for the sale of land which 
can be specilically enforced immediately, or con- 
creating a right of pre-emption which 
cannot lie specilicaliy_ enforced until the proper 
occasion arises in the future, do not, according 
to the law ill India, create an interest in land 
either equitable or executory, they do create 
riglits which are capable of being enforced with 
regard to v the land in certain circumstances 
against third parties and to that extent they 
are not ordinary personal contracts and stand in 
a category by themselves. The principle which 
underlies the rule against perpetuities and which 
IS embodied in section 14 of the Transfer of 

Pro]>erly Act is a])plicable to this class of contracts. 
[p. 632. col. l.J 

A ('(jveiiaiii in a deed of sale reserving to the 
yciiflor ami his Jieirs n right of iire-emption or 
hrsl refusal to arise oii an Mntcndcdv sale of the 
i)ro])crty is not a ctivenaiit which runs with the 
land at law, and. if it is unlimited in ])oint of 
linu’, IS void (»n tlie groiuid that it is obnoxious 

to th.> rule against j>erpetuities. Ll>- 635, cols. 1 & 2.J 
(.'ase-law discussed. 

Appeal from an order of Mr. Justice 
Pratt in an Originating tSummons. 

Messrs. Invenmty, Rangnekar and 
Brahmandkar, for the Appellants. 

8ir Thomas Stranyman, Advocate Gene¬ 
ral, Messrs. Coltman and'i?/^an^/ar^•ar, 
for the Respondent. 

JUDGMENT. 

Macleody'.C. J. —This is an appeal 
from the decision of Pratt, J., in an 
Originating Summons. 

The facts are that, on the 18th Septem- 
her 1878, one Vishvanath Narayaa 
Mandlilv conveyed to one Ganpatrao 
Bhaskar Kothare a plot of vacant land 
measuring 2,843 square yards at 

Atlamont Road for the consideration of 
Rs. 5,684. This i)lot foimed part of a 
larger piece of land belonging to the 
vendor. The sale-deed was in Marathi 
and contained certain covenants pui-port- 
ing to reserve for the vendor, his heirs, 
rahivatdars and donees certain rights of 
pre-emption, which covenants have given 
rise to the present dispute. 

A^’ishvanath died in 1889 leaving the 
lirst defendant his adopted* son as his 
sole heir and legal repreaentative. Gan- 
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patrao built a large bungalow on the 
land he had bought. The following 
pedigree will be useful as showing the 
descendants of Gan|)atrao:— 

(died 3-5-1894) Sams/atibai - 
Ganpatrao (died 29-12-1893) 


• I 4 I 

Yinayakrao. Wamanrao= Dinkarrao Vishvasi’ao 

•Simdrabai (Plaintift' ' (Defendant 

(died 15-7- No. 1) No. 2i. 

1903) (Plaint- 
itl No. 2) 


I » 

Narayanrao Shainrao 

(died 1910). (died 190D. 

Ganpatrao by his Will devised tlie suit 
property together with other separate 
and seif-acquired properties to his wife 
Sarasvatibai for her life ^vith remainder 
to his four sons in e([ual sliares subject 
to ‘ certain trusts for maintenance and 
residence. 

In 1897, Vinayakrao conveyed iiiier 
alia his share in tlie suit ])ro])erty to his 
three brothers; consequently tliat share 
was held by them as purchasers and not 
as devisees. Tlie suit iiroperty lias 
remained undivided, the jiersons at 
present entitled to it being Dinkarrao, 
Vishvasrao, and Sundrabai as heiress of 
her surviving son Narayanrao. lor tlie 
purposes of partition it became necessary 
to sell the property, so the plaintilTs 
filed this suit as an Originating Sum¬ 
mons in order to have the rights of the 
first defendant under tlie sale-deed of 
1878 determined l)y the Court. 

By clause 14A of the plaint which was 
added under the direction of the 1 rying 
Judge the plaintiff said that the nrst 
defendant on diverse occasions had 
asserted that he was entitled to an option 
to purchase, the suit jiroperty in accord¬ 
ance with the provisions of the sale-deed 
of 1878, and differences had arisen which 
they had endeavourcfl to settle by nego¬ 
tiation but Avilhout success, d he pro¬ 
visions of the sale-deed referred to above 

are as follows:— ^ 

“In case you or your heirs haA’e to sell 

the said plot, the same is to he sold back 
to me for the abovementioned A-alue. It 
is not to be' sold to any other person. In 
case ydu are in formed in Avriting that i 
or my heirs or vahivatdars or donees 


from me are not going to purchase it, then 
only you can sell it to another person, 
if you like. But I do not giA^e this right. 
to the purchaser from me. And similar¬ 
ly Ido not giA'e tliis rigid to tlie pur¬ 
chaser from any of my heirs or vahivat-. 
dars, or from any donee from tliem.” 

“ Wlien you want to sell the building 
that you are going to build on tl'.o said 
plot, you or your lieirs or vahiv(it(Lir,'i 
are to accept from me oi- my lieirs xn- 
vahivatdars or donees tlie price of that 
building that may be settled amicably 
betAveen ourselves or tlirougli panch. 
The said land is sold to a'ou on the con¬ 
dition that 1 am to pay as the price of the 
land only as much amount as is taken 
from vou now." 

It may be mentioned as common know¬ 
ledge that the land wliicli ^vas sold in 
1878 at Ks. 2 a square yard is in a neigh- 
])ourhood Avhere in recent year.s building 
land has been sold at prices ranging up 
to Rs. 100 a square yard. 

The question pi-opounded in tlie Sum-' 
mons for determination 1)y tJie Court was 
as folloAvs :— 

“ Whetlier tlie first flefendant is entitl¬ 
ed as against tlie i>laintitT and second 
defendant to an option to purchase the 
plot of land and tlic building thereon in 
the manner ])rovided by tlie sale-deed,of 
the 18lh Septcmlier 1878 and made 
between tlie llon’ble VisliA'analh Narayan 
Alandlik and Ganpatiao Bliaskerji 
Kothare?" , ^ 

The Summons was admitted liy me on 
tlie 22nd Alarch 1921 but if I had realis¬ 
ed hoAV many intricate questions of law, 
Avere involverl Avithin the ujiparently 
simple question propounded I should 
have referred the i)Iaintiff8 to a regular 

suit. 

The Summons came on for argument , 
before Pratt, J. 

d’wo preliminary T>oint.s were taken bv 
the first defendant (1) that tlie Summons 
Avas premature, and (2) tliat tlie Court 
had no jurisdiction to grant a declara- 
torj' decree in an Originating Summons. 
How the Suniinons could possibly be 
premature is not quite clear, as obyioiislv 

the plaintiffs were entitled to endea\*our 
to clear their title to this property. 
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On the second point the jurisdiction 
of the Court to grant declaratorv decrees 
is determined by section 42 of the Specific 
Relief Act. The proper procedure to be 
followed is regulated bv the Civil Pro¬ 
cedure Code and the High C'ourt Rules 

By High Court Rule 214 which is in 
the Chapter dealing with proceedings by 
way of Originating Summons it is clear 
that the Court can pass a declaratory 
decree in an Originating Summons pro¬ 
vided the case falls within the provisions 
of section 42 of the Specific Relief Act, 
and there can be no doubt that on the 
facts set out in the plaint the plaintiffs 

are entitled to ask for a declaratorv 
decree. 

The learned Judge then proceeded to 
ascertain the meaning of the covenants 
in the sale-deed of 1878, but lie consicier- 
ed that the meaning depended on the 
intention of the parties. With due res¬ 
pect 1 do not think tliat was the correct 
view to take. The Court lias to construe 
the words of the document as they 
stand according to their plain gram‘- 
matical meaning, and whatever the 
parties may have intended they must be 
bound by the plain meaning of the 
words to which tliey attached their signa¬ 
tures. 

In conclusion the judgment says;— 

“ I, therefore, construe tlie covenant as 
a yalid personal contract but creating no 
rights in rem. 

“Plaintiffs cannot get a declaration as to 
rights under a personal contract and I, 
therefore, do not consider whether they 
are the personal representatives of the 
covenantor against whom the contract 
can be enforced.. 

‘".T^i^e only answer I make to the ques- 
tion'j'ia, that the covenant creates no 
rights in rem affecting the plaintiffs’ 
title.” 

“On the judgment a decree was drawn 
up as follows :— 

“This Court doth declare that the 

covenant in the said deed of sale, dated 

the-18th day of September 1878, does not 

create any rights in rem affecting the 

plaintiffs’ title to the said land and build¬ 
ing.” 

The plaintiffs were directed to pay the 
ctstg of the first defendant. The word- 


[;i924 

% 
i 

ing of the decree following the* iyording 
of the judgment is not in exact legal 
pliraseology. I presume the learned 
Judge intended to hold that the covenant 
did not run with the land so as to be 
enforceable against any one asserting 
title tliereto. Wlietlier that was a satis¬ 
factory answer to the question in the 
Summons or not, both parties are agreed 
that the covenants do not run with the 
land, but the plaintiffs have appealed on 
the ground that the decision in the 
judgment tliat the covenant was a valid 
personal contract is wi'ong, and although 
tliat portion of the judgment is not em- ' 
bodied in tlie decree still there is a deci¬ 
sion against tlieni wliich might ivell stand 
in their way in the future. Undoubted¬ 
ly tlie dispute between the parties has 
been left in a very unsatisfactory condi¬ 
tion. If the plaintiffs sell, tliey ‘may 
render themselves liable to an action for 
damages and the decision tliat there is 
a valid personal contract may be con¬ 
sidered as barring their riglit to dispute 
the validity of the contract, while the' ’ 
provisions of section 40 of the Transfer 
of Property Act, whicli do . not seem'to 
liave been considered in the Uourt below, 
might cause trouble to their purchaser if 
it was asserted that lie took with notico- 
of the covenants. It wa.s suggested' T»y 
the Court tliat the passage in the judg¬ 
ment holding tliat the covenant was a 
valid personal contract might be exiulng- 
ed leaving that question to be decided, if 
necessary, by a future suit, but the plaint¬ 
iffs were anxious to have the question 
decided in the Summons and as it wag 
not contended by the respondent ,,t,hat jt, - 
was necessary to take evidence we,;decidrii i. 
ed to hear the argument. ,, i ,i. n m 
T he sale-deed of 1878 is in Marathi a^d- 
the covenants are very badly dj^ftecjl. 
Still they may be called covenants for 
pre-emption, but there are, ;Separat9 
covenants in different terms with, regartl 
to the land and the buildings respective¬ 
ly. Nothing is said with regard to the 
rights of the vendor if the purchaser 
after erecting a building on the land 
sold, desired to sell land and building 
together, and Mr Tnverarity argued that 
in that event happening there was no 
right of pre-emption. It might be said 
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that the.' parties clearly intended that if 
theipurdliasor wishe<-l to sell land and 
huilding togrether the vendor had a rigfht 
of 'pieromption on payins? th'e original 
price ofllthe land and the agreed value 
ofthelhuildiiig and' that the covenants ' 
cahJ te k'^ad as having given effect to that 
intention,‘'but^ covenants of this nature 
■vvhichica^t'a ivery onerous burden 6n the 
co-venaintor must be read strictly against 
theicov^nanteie,land as the covenant' does 
nlotiprovide for -a sale of land ami biiild- 
ihg tagethei*, l am inclined to think that ^ 
thei^ is'ooftsiderable^force in the argu- ‘ 
ment. However, even if we acceded to 
it xke shontd still have to decide the ,real 
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qiiefetionsiat issue Which are 
-Ili Did the covenants in tlie sale-deed 
of i!1878^c:reate an interest in immoveable 
plioperty ?'ii oi mm . 

2."i If they did, are they void as against 

the rule iof perpetuity ? : J ' 

■'3£.-> If. theyidid^ not, sire they void 
uhdeTc'the iruldi of'^perpetaiity On * the 

general pi’inCiples of''Hindu 6r Knglish 
Law ? li ll M;* . I * >i d r .! li ;M1 • ' ' ' 

i According to English Law these cove- 
nanth iwoUld-Create*'an executory ipterest^ 
in-theiimmoveabie property which' woiud 
be VoidJas offending* agaiikst the rule of 
pCipetitity Ijoudon Hiid iSow//l ^ c.^tern 
Kaiiway'' Co. v. Oomin: (1). Hut under 
Hindu Likw, which governed the parties 
tail (the 1 sale-deed,' neither equitable 
interest 5 ^ nor executory interests in im- 
mokealble property are recognised. 

Under section 54 of 4he Transfer of 
Propertv Act contracts for, the sale;of 

lahd'tfo^hdV (Create an interest in the land, 
anS‘it‘U'puld^seem, tojfoljow thg,t,a con- 

triicff6^’t)r^-fe'j*npt'iou/ts pf uaf.ure of 


ther vested or contingent of tlie value of 
Ks. 100 or upwards to or in immoveable 
property were compulsorily registrable. 
Although fhei'tj was no substantive law 
en^icting'what instjadiment-s created an 
interest!'in immoveable property, the 
question would hatiirally arise when an 
instrument came before the Court which 
it was asserted required registration. In 
Futteh ChuneV SahoQ v. Leeluviber f^ingh 
Dgs^ (2) which wgs'a suit between Hindus, 
the plaintiff,sued for specific perforrriance 
of a contract to sell immoveable property 
and their Lordships held that it requir-, 
ed registration on the ground that it 
created an interest in immoveable pro¬ 
perty, and it does not seem to Jiuve been 
considered, .whether the English I.aw 
might hot be applicable to a contract 
for the sale of land b'^Hveen Hindus. 

Under section 17 (2)-(c) of the Indian 
Registratipn? Agtiof 1877 any document , 
not in,.,itsyjf ..creating^ ideclaringr. tVcui i 
[.any interest] iiuimmoveable juniperly but 
' mejrely creatpig a right to;ol)lain another 
: doDum^iit. whidi^Avould create, elc;, jsiich 
inter^'t\\yiaa,[not (.compulsorily registr- 


t . 


•i 




I 


'6i!ii,’’b^fo’rp"'t').b Trahi 



life Transfer of 'Property 

* ■ 4 1 i, i i I rtf I’ti 

Act! 
lalicl 
^v^^4 

ladd!''^ -AT 

By the Imlian Registration Act of 

1866 non-test amentary instruments pur- 

portihg to create, declare, assign, limit or 

extinguish, whether in present or * in 

future; any right, title or: intere,st,.whe- 

.(^16820 20;Gh. IV. 56:^’ at'p.'oGU; ' 5i ll.'iJrCh, 
530.40L.T.449;30W.K.C20, 


able^ 

Theh^ byd section 27 of tli4 Specifi(^ 
Relief Act of 1877 an agreehienl^ for the’ 
sale of land could be specifically enforc¬ 
ed. not only against the person m'aking 
the contract, but against any person 
claiming 'under the Vendor’s title arising , 
subsequently to the chntrat^t, except a 
bona fide purchafeei^ fOr value witlibut 
notice. By section 91 of the Iiidiap 
Trusts Act' of 1882, a transferee takihg 
with notice of a prior contract in fAvbuf' 
of another held tlie right lie 6btained 
under his transfer aS a triistee for the ' 
previous purchaser, who Avould gonse-; 
tiilently be in the i>osition of a cestiii gut [' 
traM. Now' the Registration Act and the ’ 
Specific Relief Act enact principally ad¬ 
jective law, and the natural consequence 
of enacting adjective law on the assump¬ 
tion that the substantive law prevailing 
corresponded with the English rule of 
equity was to create considerable confu¬ 
sion. For instance, a contract which 

r>) 14 M. I. A. 129; 16 W H. P. C. 2C; 9 B L. K 
433; 2 Suth. P. C. J. 407; 2 Sar. P. C. 4. 709; 21) E. 
R .734 (P.C 0 . 
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undei Englisli Law created an equitable 
interest in land might also come within 
the description of the documents referred 
to in section 17 (2) (v) of the Indian Re- 
gistiation Act of 1877, and very possibly 
the Legislature intended to exempt siicli 
contiacts from registration, but tlie ques¬ 
tion whetlier they were oonijniLsorilv 
registrable oi not could not Ije said to 
have been detiiiitely settled until the 
passing of tlie Transfer of Property Act 
Still, althougli euntractsfor the sale of 
land wliicli can be specifically enforced 
1 mmec] lately, or c( )n t r;u'l s ereal ing a 
light ol lu'e-enipl ion ivhich cannot lie 
si)ccifically cnfoi-cftl until the i)i'oper 
occasKui arises in the future, do not, 
according to llie jaw in Lulia, create au 
interest in land either equitable or exe¬ 
cutory, tlitw do create rights which are 
capable of being enforee<l with regard 
to the land in certain circumstances 
against third j)arties and to tliat extent 
they are not ordinary (lersonal contracts 
and stand in a category by themselves, 
llie question thus arises whether the 
pi’inciple which underlies the rule of 
perpetuities, made applicable, to this 
country by section 14 of the Transfer of 

I roperty Act, should lie applied to tiiis 
class of contracts. 

That this (iiiestion Avonld liave to he 
decided was foreshadowetl in the jndg- 
ment of Rhashyam Avvangar, j hi 
Ramasami Pntiary. Chinnav Asari f3). 
In that case a deed of usufructuarv mort- 

gage executed in 1892 contained the 
loUowing covenant:— 

If we assign our right over, these pro¬ 
perties Ao any one, the land delivered 

ii ^ appropriating . 

the interest shall be assigned to you alone 
and it shall not be assigned - to anybody 
else. \\ hen we assign, the land, we shall 
receive fifty Panams more from 3 *ou, 
ana, then., we shall assign the land for 
f^"*o^anipuiits together." 

"be. mortgagor sold-his equity of re¬ 
demption ,in 1873 and tlie purchaser’s 

a Court sale before 
1893 by the plaintiff who in. 1897 sought 
to redeem. The mortgagee claimed the 
right of pre-emption. It was held that 


the defendant under the covenant and 
by reason of section 54 of tiie Transfer 
of Property Act had no interest in the 
liroperty. His onh'^ right was a right to 
enforce specific pei*forniance of the con¬ 
tract against a transferee who had taken 
with notice of the covenant. Plaintiff 
was not a transferee with notice of the 
contract, tlie time for the performance 
of which liad long since passed without 
anything being done, and the inference 
was tliat tlie right arising under it had 
been waived or otherwise discharged. 

Rhashyam Ayyangar, J. at page 4()7 
said:— 

"Anotlier question wliich arises in the 
case* but wliich has not been argued is 
one of consideralile difficulty and im- 
jiortance. That question is whether the 
covenant for pre-emption in the present 
case transgres.ses the rule against per¬ 
petuities and is, therefore, void. Of course 
if tlie covenant Avere construed as one 
enforceable only during the mortgagor’s 
lifetime, tliough the mortgage may 
continue beyond his lifetime, it ivill not 
be obnoxious, at any rate to the Iraa’ of 
perpetuities as based upon English doc¬ 
trine. But if its right construction be, 
as r think it is, that the parties intended 
tliat the riglit of pre-emption is to last 
until the redemption of tlie mortgage, 
the covenant will according to English 
Law as .settle<l by the decision of the 
Court of xVppeal in London and South 
\\ esi-ern Railway Co. a". Gomm f'l)...be 
void." 

Then at page 468:— 

‘‘That decision proceeds on the princi¬ 
ple tliat a coA'enant to conA^ey, though 
it does not run Avitli tJie land, binds it 
and creates an equitable interest in the 
land in fa\^our of the person entitled to 
call for a conveyance and that, therefore, 
the rule against perpetuity is applicable 
as much to executor\' equitable estates in 
land as to legal estates. In the same 
case as AA'ell as in the case of Borland's 
Trustee v. Steel Brothers ct* Co., Ltd. (4) 
it is recognised that the rule against 
perpetuity has no application Avhatever 
to personal contracts and that position 
is incontroAvertible." 


, ^ L J. Ch. 51; 49 W. B 

1?0; 17 T. Iw, R. 4:7. 


l3; 24 M. 449.. 
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Then after comparing the English 
rule of perpetuity with the restriction 
under Hindu Law on transfer of property 
the learned Judge proceeds;— 

“The question as to the application of 
this principle of Hindu Law, or of the 
general doctrine of perpetuities, to trans¬ 
actions other than gifts by Hindus has 
not yet been judicially considered in any 
case except possil^ly in the Privy Coun¬ 
cil case, [C/i a ad/ Churn Barua y. Si(lhes- 
wavi Debi [5)]...Bni it must be admitted 
that there is really no substantial dilYer- 
ence between Ihiglish anfl Indian Law 
in respect of contracts uf sale of immove¬ 
able property, and it does seem reason¬ 
able and in accordance with principles 
of general jurisprudence that there 
should be some limit of time beyond 
which the performance of contracts for 
the transfer of property by way of sale, 
pre-emption or otherwise must not be 
allowed to be held in suspense or post¬ 
poned. Although section 14 deals only 
with ti-ansfers, the provisions of that 
section could in some cases be practical^ 
defeated if covenants are not held to be 
void for remoteness on the ground that 
by themselves they create no interest m 
property...I am glad to be able 
frain from expressing any opinion on tins 
difficidt and important cpiestion of the 
application and the limits of the appli- 
cation of the doctrine of perpetuities o 
covenants, as it lias not been really 
argued in this case and as in fact it is 
unnecessary to consider and decide it in 

In Koiathu Aiyar v. RnvrinvmUuju r (G) 
there was an agreement that tlic cove 
nantor Aminaippan Animal in the event 
of selling the property in ([uestion should 
sell it to Appa Vethiar on receiving the 
value, stated, and if any building should 
be erected thereon the cost Uieieof, but 
in case they did not desire it she could 
sell it away to others according to her 
pleasure. The suit for the enforcemen 
of the covenent was instituted against 
the heirs of the covenantor. 1 he first 


G;13 


the lieirs 

(5). 15 I. A. 119; IG O p; '2 iT'l,'V m' ^ 
p p T • 8 Incl. Dec. (s. s.) (1 . C.)* 

'(G) 18 In(i..Cas- 20:J; 38.A1. lU;. 21 M. L. J. 81; 1.! 

L; T, M 


question was whether the agreement was 
enforceable against tlie - heirs of the 
covenantor.' Their Lordships said (page 
115*):— 

“We are of opinion tliat if no time is 
fixed within wliich the agreement to 
convey is to be iierformed the contract 
must be held to be invalid as infring¬ 
ing tlie rule against peri.)etuities. This 
is undoubtedly tlie rule...in England. 
A mere i^ersonal contract cannot lie 
questioned on the ground that it is 
obnoxious to the rule. But a contract 
which gives tlie promisee an executory 
interest in land is as much liable to 
tlie olijection as a grant of the land itself, 
l:)ecause tlie lu’oniisee. olitains hy vijtiie 
of the contract an equitable right in the 
land. " 

Dealing with the objection that in 
India there were not two classes of 
estates equitable and legal tlieir Lord- 
ships tliought tliat there was no sub¬ 
stantial difi'erence in the law tobe aiqilied 
to tlie case as the lienelil of an eiiuitalile 
estate was in substance given to a 
person in whose favour a promise to 
convey lands had been made. l^eferring 
to South-Hastcru lidiliraii v. .Vssifciated 
Portland Cement Manufacluro-s (7) and 
Kalimuddin Bhnya v. Reaz-}i<PI)'ni Ahmed 
(8) tlicir Lordships thought that if a 
man promi.ses that he and liis Iieirs 
will convey, the ju-omise may be en¬ 
forced according to those (‘ases against 
himself, i.e., the promise might be treat¬ 
ed as divisible so as to make it en¬ 
forceable against liim thougli it may 
not lie enforceable against the lieirs. 
That question, however, does not arise in 
thisaiipeal. 

In Maharaj Bahadu)' Siiif/h y. Balchaud 
(liou'dhury (9) the jiroprietor ()f a hill 
agreed with a Society of Jains that if 
tlie Society should require a site there¬ 
on for the erection of a temple, he aiul 
his heirs would grant a site free of 
cost. The proprietor thereafter alienated 

(7) (1910)1 Ch. 12; 711 L. J. (’h. LV); 101 L. T. 
8()o; 71 J. P. 21; 51 S. J. SO; 20 T. L. U. 01. 

(S) 1 Iml. Cas. 713; 10 C. L. J. 020; 11 C. W. X. 

“'ill) 01 Ind. Pas. 702; 18 1. A. 370; (1021) M. AV. X. 
157; 2 P. I.. T 131; 11 L. \V.251: 0 P. P. .]. 1(53; 25 
(’ W. X. 770; 3 V. P. 1. ( -■) 20. , 


♦Pn^c of 38 M.-(/-;d.| 
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tlie whole hill. The Society sued the 
alienees for possession of a' site defined 
by boundaries, alleging notice to the 
proprietor retiniring that site and that 
they had taken possessien but liad beeji 
dispossessed. The High Court at Patna 
held that the plaintiff liad failed to 
prove any title to the kind in suit. On 
appeal to the Privy (\nincil tlieir Loivk 
ships said (page 360^0 

“For the appellants...to succeed it is 
essential to sliow that tliis agreement 
created in tliem some present estate or 
interest which would prevent the Raja 
from having made the grant. That 
could only he effected l)v readinf** the 
compromise as creating in the Jains 
Society a grant in perpetuity of the 
Parcisnath hill. This cannot, however 
be supported...Such a covenant as this 
does not, and cannot, run witli the land, 
and could not l)e. so enforced. Further, 
if the case be regarded in anotlier 
light namely, an agreement.to grant in 
the future whatever land might he 
selected as a site for a temple—as the 
only interest created Avould he one to 
take effect by entry at a later date, and 
as this date is uncertain, the provision 
is obviously bad as ottending the I’ule 
against perpetuities, for the interest 
would not then vest in pra^senii, but 
would vest at the expiration of an 
indefinite time which might extend 
beyond the expiration of the imoper 
period." 

The case is peculiar because, the plaint¬ 
iff did not sue for specific performance 

but on title, alleging apparentlv that 
the agreement amounted to a grant. But 
the judgment indicates that in spite 
of section 54 of the Transfer of Pro¬ 
perty ,Act the agreement could he read 
as creating an interest of such a nature 
as to bring the: agreement itself within 
the rule against perpetuities. 

It is regrettable that so much con¬ 
fusion should still exist owing to the 
fact that the law in India on tiie one 
hand does not recognize equitable in¬ 
terest in land, while, on the other liand 
it recognises that contracts witli regard 
to land can be specifically enforced 
a gainst thir d parties in certain ease«; 
of 481. A.—fii’ci.j 
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anath. 




" / >< M 

I im $ Lt ' * 


Tile result is that the law in England 
aiid India i.s substantially the ? sam'e^- 
With regard to the enforceinent df' the" 
contract. Tlie only diffe'reilce is that 
England the owner of the equitabld'in- 
tej*est is considered as ■ the owner of ' 
file property contracted to; be eon\feyed.'’' 
But no sucli result can follow fromih/ = 
contract creating an ' exehutory intei'est. " 
H' sucli a contract purports to do by 
indirect means what the law forbids t'd * 
be done directly it is ' void atid the ' 
principle is the same in India as in Eng-*' 
Icincl. ! I ^ 1 1 • f 1 

By the covenant in suit the vendor ' 
purports to give his heirs a right tol 
buy the land at the price he g*ofc-fdib 
if, and the buildings lat a ])rice to'beb 
agreed ujxm. In my opinion it is ’void’- 
and the plaintiffs are entitlefl to a’de* 

claration to that effect. . < ' 

The appellants will get their costs of 
tlie appeal. i , - Jl-; 

Kanga, J.-—I agree in the joidgment i 
just delivered by my Lord the Chief” 
Justice. ... 

* * ♦ * 

A preliminary, objection to the Origi¬ 
nating Summons was taken I by - the i 
Advocate-General, who ayjpeared for 
tlie first defendant, to the effect! that” 
the plaintiffs and the second defendant 
Could not in law ask for a declaration 
that the first defendant was not entitled 
to a right of pre-emption. He argued 
that the plaintiffs !an(l the second ddfend-^i 
ant were by this summons praying for 
a declaration that the first defendant! 
was not entitled to a right of pre^m^tioh 
and that the plaintiffs were not entitled'' 

much les.s ^.by an ' 
Originating Summons. ■ ; He relied > itpon' » 
section 42 of the Specific i Rtelief‘ Aht^ 
and on the docision of the Privy Council ' 
in the case of Chavan Dafi v: 'Avti')* Khan ! 
GO). By section 42 of tJie Specific Relief t 
Act it is provided ; ..^ f 

"Any person entitled to ‘any legal 
character, or to any right as to any pro- 
pei’ty, may institute a suit againstany .^ 
person denying, or interested to deny, 


flO) .57 Ind. Cns. OOP; -IS C. 110; 39 M. L. J. 195; 
M. L. T. 149; V. P. L. R. iP. C.) 12|; IS a. L. 
J. 10:I5; 22 iJom. L. R. 1370; 47 I. A. 255; 13i. \V, 
49; 25 C. W. N. 289;.-3 P. AV. Ri 192L(P.O.>. ^ ^ 
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his title to such character or right, 
and the Uourt may in its discretion 
make therein a declaration that he is 
so entitled.,.” 


In this case tlie plaintiffs say tliat 
they and tlie second defendant are en¬ 
titled to the property free of any claim 
of the -first defendant to the same, and 
that the fii^t defendant is asserting a 
right of pre-emption and denying the 
plaintiffs' and the second defendant's 
right to, sell the property to any person 
they like and ask for a declaration that 
the title of the plaintiffs is not affected 
by. tlie covenant contained in the 
aforesaid clauses of the sale-deed. It 
cannot be said that the plaintiffs are 
able at present to seek further relief 
than, a mere declaration of title. The 
plaintiffs, therefore, i in my opinion, are, 
undci* section 42 of the Specific Relief 
Act,, entitled to sue for a declaration 
that the title of the plaintiffs to the 
land • ?s, affected by the covenant 

contained in the aforesaid clauses of 
the sale-dee<l| and that the first defendant 
is not entitled to a right of iiro-emption 
ftnd there is nothing in the Privy Council 
flecision above cited disentitling the 
plaintiffs from' suiiig for such a declara¬ 


tion. ’ , 

If,nthen,''‘thc’plaintiffs are entitled to 

ask' for such a declaration by a suit, 
nnder'nile 214 of the High Court Rule.s, 
they arc entitled to ask for the same by 
an Originating Summons. 

iii Fjvans \\ Lh^y (H) adeclaration vas 
made'tir'ider 6. LlyA, r. 1, pf the Rples 
of the'Supreme Court . 911 an Originating 
Summons that ;a condition which a 
lessor had' Imposed with regard to a 
lic^nsfc ib' assign was unreasonable, iind 
that "the ' lessee was entitled to assign 
without liny furthci’ consent of th 6 lessor. 
O LIW i*' 1 , is exactly in the same 
terms as’fule 214 of the High Court 


Rule^f. ^ , - 

Now it is clear that the covenant of 

pre-emption in this case is not a cove¬ 
nant which runs with the^ land at law; 
see Spencer s case and Smiths Leading 

Cases, Volume I, P^ge 55. 

( 11 ) (1910) 1 ch. 432; 79 L, J. Ch. 102 L. T. 

128 . 


The covenant in this case is a contract 

to convey the land and the building 
to the covenantee or liis heirs, rahivat- 
dars or donees in future upon the hap¬ 
pening of an event, viz., an intended sale 
l)y the covenantor or liis heirs. In otlier 
Avords a right of pre-emption or first 
refusal to arise on an intended sale is 
given to the covenantee or his lieirs. 

It was contended by Mr. Inverarity 
that such a covenant created an interest 
in the land and Avas subject to the rule 
against perpetuities and Avas A'oid and 
that even if it did not create an interest 
in the land it Avas void under section 23 
of the Indian Contract Act as being 
opposed to the policy of the law pro- 
hibiting alldeAuces Avhich tended to create 
a perpetuity. 

Counsel for the first defendant con¬ 
tended that it was merely a personal 
couA'cnant and AA'as not Avithin the rule 
against iierpetuities and that under 
section 54 of the Transfer of Property 
Act and according to tlie laAv in force 
prior to the Transfer i)f Property Act a 
contract for the sale of immoveable pro¬ 
perty did not of itself create any interest 
or charge on the property contracted to be 
sold. 

At the date of the sale-deed tlie 
Transfer of Property Act Avas not in force 
but the Specilic Relief Act 1 of 1877 and 
the Indian Registration Act III of 1877 
Avere in force. According to the Specific 
Relief Act “obligation" includes every 
duty enforceable by law, and “trust’' 
includes every species of constructive 
fiduciary ownership, and “trustee" in¬ 
cludes eA'ery person holding construc¬ 
tively a fiduciary character (section 3 ;. 
Illustration {g) to that section runs as 
folloAvs; — 

“A buys certain land Avith notice that 
B has alreadj' contracted to buy it. A 
is a trustee, within the meaning 
of this Act, for B, of the land so 
bought." 

Section 27 (b) of the Siiecific Relief 
Act provides that siiecilic performance 
may be enforced against cither i)arty to 
a contract or any other person clainiino- 
under him by a title arising subsequent¬ 
ly to the contract except a transferee for 
value Avho has paid his money in good 
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faith and ^^•ithout notiro nf the ori^dnal i„ illustration 
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sell n iioiise to B 
riii>c-es. 'I’he day 
made th(‘ house 


IS 


n eveloiK 


B 


mn\ 


perform his jiart (if 
paying* ))un*hase 


contract. By section 13 of th<^ same 
Act it is laid down that "notwithstand- 
anythiniT'f-ontained in section 5G of 
the Indian Contract Act. a contract is 
n(.)t wholly impossilile of ]H*]’forinance 
hecaiise a ]iortion of its suliietd-matter 
existing at its <late. lias "ceased to 
exist at the time of tin* ]>erformance.'’ 
Illustration (ci to that section runs as 
follows: — 

‘hi contracts to 
for a htLh of 
after the contract 
is destroverl 
he eoiniielled to 
the contract liy 
money." 

This illustration assumes that the eon- 
traetforthe sale of a Imusp transfers the 
l)enelicial interest in the house to the 
huyer and makes him in ec[uity the 
ownej' ol tlie liouse. -Verau'ding to sec¬ 
tion 55 (5) of tlie Franstcr of Pi’operty 
Act the risk of destruction is borne by 

from tlip date the owner¬ 
ship passes to him and the ownership 
according to section 55 (\) (d) of the 
Transfer of Property Act irasses on exe- 
('ution of a conveyance by the seller. 
I'he illustration cannot he aj>)died in 
cases where the Transfer of Pj-opertv Act 
is applicable. 

Under the Indian Registration Act XX 
of 1S0() an agreement oi' sale of immove¬ 
able property lietween Hindus was lield 
to lie an agreement creating an equit¬ 
able interest in land and j'e(iuirin<»- re¬ 
gistration under section 17, clause (2), of 
that Act; see Futtch Chand S<(ltoo v. 
Leelumber Sinrjh Doss (2). By clause 
ih), section 17_, of the Indian Registration 
Act III of 1877, documents containing an 
agreement of sale of immoveable property 
were expressly exempted from compul¬ 
sory registration. It seems the inten¬ 
tion of the Legislature was to exempt 
from registration agreements whicli 
created executory interests in the land 
and which could not displace a convey¬ 
ance of the same land obtained in good 

faith by a transferee without notice and 
duly registered. 

It seems to me that prior to the 
Trlns'f^i-of Property Act the law assumed 


..... section 13 of the 

Specific Relief Act, that a .conti-act for 
Hie sale of immoveable property creat¬ 
ed an etpiitable interest in the property 
and made the purchaser tJie owner in 
e(iuify, was tlie law in India. 

d ho same opinion is expressed in the 
note fo section 13 in Pollock and Mulla’s 
Ldition of the Specific Relief Act. 

Aow we have liefore us an agreement 
made in 1878 to convey an immoveable 
I'lopeity njjon the hapjiening of an event 
winch miglit occur at a more remote 
peiiod tJian the lives in being an^l 
eigliteen years afterwards. It is an 
agreement creating under the law prior 
to the Transfer of Property Act an equit- 
al>Ic interest in immoveable property 
which would he void as infringing the 
rule against iierpetiiities: London aiul 

Snath Western Railway Co. v, Gonini ( 1 ) 

And \\ ofxUilJ V, C Iv/toTi (12)* I^ut * even 
if the law prior to the Transfer of Pro¬ 
perty Act on this point was the same 
*is tliat contained in tlic Transfer of 

1 loperty Act tlie result, in mv opinion, 
would lie the same. 

Xo dou1)t the rule of Knglisli Law 
tliat a contract for sale of real pro- 
l>erl\' makes the purchaser the owner 
in equity of the estate has no appli¬ 
cation to those parts of India where 
the Transfer of Property Act is in force; 
see Maung Shwe Goh v. Maung Inn (13;. 
But under section 40 of tlie Transfer of 
Property Act an obligation arising out of 
a contract and annexed to the owner- 
shii-j of immoveable property but not 
amounting to an interest therein to tlie 
benefit of which a third person is entitled 
could be enforced against a transferee 
with notice tliereof. 

The illustration to section 40 is sub¬ 
stantially the same as illustration {y) 
to section 3 of the Specific Relief Act. 

It is provided hy section 01 of the Indian 


fl2)M90o> 2 Ch. 2.57: 71 L. J. Ch. 555; 54 \V. R. 
7: 0.3 L. T. 257: 21 T. L. R. 581. 

(13' 3S Ind. Cas. 9.38; 44 C. 542; 21 M. L. T. 18; 
15 A- h. 3. 82; (1917) M. W. X. 117; 32 M. L. J. 6; 
25 C.-L. J. 108:19 Bom. L. R. 179; 21 C. W. X. 500, 
5 L. W. 532; 10 Bur. L. T. (P C.). 
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Trusts Act that a transferee taking 
with notice of a prior contract in favour 
of another must hold the right claimed 
under his transfer as a trustee for the 
previous promisee. Section 1)5 of the 
Indian Trusts Act provides that . a 
person holding property in accordance 
with that section must, so far as may he, 
perform the same duties and is subject 
to the same liabilities and ■ disabilities 
as if he were a trustee of the pro¬ 
perty for the person for whose 
benefit he holds it. As pointed out by 
Scott, C. J., in i^apu Apaji Potdar v. 
Kashinath Sadoba Gulviire (II) section 
51 of the Transfer of Property Act does 
not exhaust the relations which ilow 
from a contract for the sale of immove¬ 
able property according to Indian Statute 
Law and the obligation of which a person 
who has contracted to buy immoveable 
property has the benefit and which he 
may enforce against his vendor or trans¬ 
feree with notice is fiduciary and can be 
enforced as though the ijerson bound was 
a trustee. The benefit of an ec[uital)le 
interest is in substance given to a ])erson 
who has contracted to buy immoveable 
property: see Kolathu Aiyar v. Ranga- 
vadiiyar (6). Li my opinion the law laid 
down in London and South \Vestern 
Railway Co. v. Gomm (1) applies to a 
contract for sale of immoveable property 
in India even where the Transfer of 
Property Act is in force. As i)oiiited 
out by Sir Bhashyam Ayyangar, J., in 
Ramasami Pattar v. Chinnan 
the power of a Hindu under the Hindu 
Law is more restricted as regards the 
perpetual tying tip of land or pro|)erty 
than under the English doctrine of per¬ 
petuities. 

It'vvasheld in Nahin Chandra Sarma 
v. Rajani Chandra Chakravarti {15) fol¬ 
lowing RJohin Chandra Soot v. Nabob All 
Sarkar (16) and SreemuttyTripoora Soon- 
dnrec Y. Juggnr Nath Dntt (17) that a 
covenant for pre-emption unlimited in 
point of time is void on the ground 


(14) 39 Ind. Cas. 103, 41 B. 438; 19 Bom. L. R. 

100 (F. B.). , _ 

,(15) 63 Ind. Caa. 19G; 25 C. W. 901. 

(10) 5 O. W. N. 343r- 
(17) 21 W. K. 321. 


that it is obnoxious to the ride against 
perpetuities. In Kolathu Aiyarv. Ranga- 
vadhyar (6) it was lield tliat - a con¬ 
tract of i)re-einption (with rol’erence 
to lands) winch fixes no time within 
which the agreement to convey is to 
be pei'formed cannot lie enforced against 
the heirs of the person who entered 
into the contract as it infringes the 
rule against perpetuities. Jn a recent 
Privy Council case. [Maharaj Bahadur 
Singh v. Balchand Chowdhury (i))J in 
compromise of litigation tlie i)roprietor 
of a hill agreed with a Society of Jains 
that if tlie Society should require a 
site thereon for the erection of a temjile 
and dha nnashala he and his Jieirs 
would grant a site fj-ee of cost. I'lie 
proprietor alienated the whole lull and 
the Society iiy their representative sued 
the alienees for j)ossession of asite defined 
by lioundaries. It was held liy tlieir 
Lordships of the Privy Council that 
tlie covenant ditl not run -with tlie land 
and could not lie enforced and that, 
if the covenant was regarded as an 
agreement to grant in the future wliat- 
ev'er land might bo selected as a site 
for a temi)le, as the only interest created 
could lie one to take effect by entrv’ 
at a later date and as that date was 
uncertain, the iirovisioii was obviously 
bad as offending the rule against ])er- 
]ietuities, for the interest ivould not 
then vest in prcrsenti but would vest 
at the extiiration of an indefinite lime 
which might exteiul lieyond the expira¬ 
tion of the jiroper iieriod. 

In Worthing Corporation v. Heather (\S) 
it was held by Warrington, J., that 
though an agreement giving an option 
to ])urchase land wiiich is unlimited 
in point of time is not sjiecifically en¬ 
forceable, it is not invalid at law and 
damages may be recovered for a breach 
thereof. According to tiie Privy Council 
decision in Maharaj Bahadur Singh v. 
Balchand Chowdury (9) such a covenant 
is unenforceable as a covenant since it 
infringes the rule against perpetuities. 
Perhaps it might be argued that the 
case of Maharaj Bahadur Singh v. BaU 

ri8) (1906) 2 Ch. 532; 75 L. J. Ch. 761; 95 L T 

718;iL. Ch R. 1179, 22T. L. R. 750. ' ’ 
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chand Choicdhuvij tOiwasfor possession 

of laud and not for damages and that 
the observ'ations id' their Lordships of 
the Privy Council Jiad no reference to 
a claim at law in damages. But even 
if that be so it seems to me that a 
contract with regard to land whicli is 
calculated to defeat the rule against 
perpetuities which is one of public 
policy is void under section 23 of the 
Indian Contract Act. 

The covenant for pre-emption con¬ 
tained in the sale-deed, dated the 18th 
day of September 1878, is void and 
the question for the determination of 
which tliis Originating Summons has 
been taken out should be answered in 
the negative. 

Appeal alloioed. 



pmvisions of O I. r. 9. Civil IWciure Cude. kre 

jus^ ab applicable- to a mortgage suit as to any 
oth( r smt. [p. fioO. col. 2; p .640, col. l.J v.i '' ^ 

-as. .U_ .■> C. U . N. ol)4, SabdurdUiv, Sadashiv 

on.I 6/ar» Cakal Ojha v. bhtodan Rai, 28 A' l/P 

A. L J.630; A AV N (1005; 244 (F. Jl;) and 

\ I ' Ilh li 

A. L. J. 6.10. referred tp. , , . 

In special circumstances a inortgage-delif can 
be split up. [p. 640, col. 2:] > .. 

- Bhagat v. I'chat Hossain, 30 C. 736; 

' 6; i23, relied on. .y, 

P-art or iteiu of the mortgagj^d prope-rtv 
}h not liable for tht^ wliple tnoidhage-rfebt apd 
vlieiethe hens of one of «ev6i-al jifortrhgor^ hin-e 
not been joined in a suit on the aiKjTtgiFge a 
decree may he passed against> the defendants 
proportionate to their shares in, the mortgaged 

properties at the date of the suit, [ibid.] ' 

V. J/o/mm«d 60 Jia. 




Cas. 312 ; 25 C. t\ . is\ 594 , followed. , i- )• .t 
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Appeal against the decree of tJie' Stib- 
ordinate Judge, First Courts' Midnaptii', 
dated the 1st June (1921^ 'reversing' 

of the Muiisif.:8(?coud Court' at 
dated the 23rd of December 19191 
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CALCUTTA HIGH COURT. 

Appeal from x\ppellate Decree 
No. 2011 OF 1921, 

April 10, 1924. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Graham. 

Sriviati KHTRADAMOYI DASI— 
Plaintiff—Appellant 

vei'sua 

HABIB SHAHA— Principal Defendant 

AND ANOTHER —Profojnna Defendant 

—Respondents. 

Citti Procedure Code (Act V of iOOS), 0, I, r. 0, 
0. XXXIV, r. L~~^^lortgage suit — Xccc^saj-y parties 
—Xon-]cinder of all persons interested, effect of — 
^Iorlgage-dei>t, whether viay be split up—Mortgaged 
7iropertl/> extent of liability of—Decree proportion- 
aU to dc/<?«(ia7it’5 share, whether legal. 

In ail cases, save those excepted under 
p. XXXIV, r, 1, (dvil Procedure Code, all i)erson8 
interested in Uie equity of redemption should 
be joined as parties to a suit relating to a 
mortgage, [p. 639, col. 2.] 

The dinission t<» make a puisne mortgogec or 
n subsequent transferee of the mortgaged j)roporty 
A party to a mortgage suit is fatal to the suiL 
[ibtd.1 

Basiruddiii Biswas v. Debcndra XatK Biswas, 12 
C. W. N. Oil, referred to. 

A mortgage suit m wliicb all the persons 
ihtereated in the cauity of redemption have not 

been join«d need not neeeeearfly fail. The 


Babu Sarat Chdyidra "Khan, %r\ ,the 
Appellant. ' ■ . ^ 

Babu Sa)!tos7i Kumar ,Pa{, fpp ' the 
Kespondeiit. ' , 

, JUDGMENT.' , a 

. Suhrawardy, J .—The',,on|v, ques¬ 
tion uiTOlved in this appeal, i.s , lyhether 
the suit was maintainable in ;vievy ,6^, thp 
fact that the plaintiff had iipt brought 
on the record the heir oif one of the 
mortgagors. > - n .1' 

■was for the''enforgemqiit,,pi 
mortgage-bond, ej^ecuted bA”,.. defqixdahf 

1 ^ 0 . 1 hnd one MoiboO, Sh^i m'Jio ^ed 
before the date ' of institution ;©£*, thp 

brought against 

"Who \yas described as the wiifow 
and heir of the deceased mortgagor 

MoibooShidL It subsequeptly hi'ansp^red 

that the hame of the wictOw .was not 

Abirja'n Bibi bu(' Asiraif 

first Court held that there was a iona 
^de mistake on the part of the plaintiff 
Ui giving the name -of tlie ,\vido\s'-£as 
Abirjan and decreed the praintrfiLs 
On appeal the learnorb Subdi^iudte 
Judge held that before ibstittUTUg fhe 

^uit the piaintiS yvua awafe'that the 
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__ , Moihoo's widow was Asiraii 

-todj ‘nbt, Abu'jan and that she had inten- 
’^bhally' for some , purpose kno^vn to 
; descril^ed lier as Aljirjan. He 
’fdipad. that, it, was not a case' of bona 
^i^dc'.irlistake and the estate of one of 
the TtiQrtgagors Moihoo Shah was not 
i;6pre^^’nted in the suit. He next pro- 
ce^d^d to consider Avhethev in the ah- 
5 i^’ce‘ 'of 6iVe df the mortgagors the suit 

maihtaihahle or t)ad for defect of 
phidies^'" and held tha^ the entire suit 
failed, since all the mortgagors or iter- 
'sons interested in the eciuity of redemp- 
‘tibh hhd npt been made parties. 
^^'•’Agaih^t'. that decision the plaintiff has 
prdf^lged ■ this ajjpeal, and it is urged on 
liei', behalf, first, that the finding of the 
I^^rridd '’Sul^ordinate Judge that the 
^kate' of '^l^Ioiboo Was not represented 
iri' th^ suit'is erroneous and, secondly, 
that concedihg the finding dn the first 
pdint''^td be edn'ect the Court hclow 
ei?rdd in Isav in holding that (he entire 
suit failed for want of representation of 
Mbiboo's estate. 

■d With* regard ' to the .first point we 
af^'.'uiiajile td' accept the contention of 
the learned 'Vakil for the ai>pellanl. 
The question is purely one of fact and 
th^’ Hdfii'ncd iSubordidate Judge has 
foiiAd '^dn the'Evidence that the plaintilY 

Vas ‘ aduiaiecl some motive in iiiten- 
tiblifilly misnaming the Avidow and that 
iv'^lfeh ^^he'applied for the substitution of 
'th^ 'A\,udqAV by her correct name the suit 

b^reed aS'agaihst^e'r. 
!^^The"^ecdhd"question.that is raised 

df'^soine' importance. O. XXXIV, r 1, 
Civil l^rocedure Code, Iu.a's down that 
**’'Air befsoiis haviii'g all interest either 
li'^hheVortgage sdriurity or in the right 
i)f‘-^Tedbmption f^Kall. be, joined as 
p^ffies'to anv suit relating to the mort¬ 
gage"’^’'Thn onlv Exceptions tq the^ rule 
Sre ■ h^'fd'uhd , in the explanation 
added''thetetb Arhieli relieves’a puisne 
fHbVtgagdfe fi^orh the necessity of making 
the prior mortgagee a party to the spit, 
A’rtd^'tbrovides t’li;it'd ^pryw tnortgagoe 
hdt' beVjomed in it suit to redeem 
a mortgage^ .This expLana- 

fmn^kes''ir clear hhat in all other 
cag^jsu save those nxcepted all the parsons 

interested in the'^'e^Ui'lrj' of redemption 


should be joined as parties. The Code 
does not say Avhat Avoiild be'vthe effect 
of not joining all the parties to the 
suit. On this point there has been con¬ 
siderable divergence of opinion. Under 
the old Code the A’iew generally ac- 
cejAled AA as that in Anew of the Avording 
of section 85 bf the Transfer of Property 
Act AA’hich lias hoaa’ been replaced hr 

r. 1, O. XXXIA , CiA'il Piocedure 
Code, the AA-hole suit ought to fail if the 
I)laintil¥ did not join as i)arties all the 
persons interested in the equity of 
redemption. The same . aucav has also 
been ado])ted in some cases under the 
present Code. 

i 

Some change was, however, effected in 
the hiAv relating to defect of j)arties 
l)y the enactment of O. p r. 9, 
Civil Procedure Code, and it lias been 
argued Avith some degree of force that 
O. T, r. 9 being of general appli¬ 
cation fpuditie<l the ju’orisions of r. 1, 
tX XXXI\ , inasmuch as no j 5 i'OA’’i- 
siou is made in tiiat Order regarding 
the effect of non-joinder in a mortgage 
suit. This vieAv is strengthened hy the 
Avording of O. XXXIV. r. 1 
Avhich begia-s AcitJz the Avords “ subject 
to the inoviaioiiH of this Code.” It 
may fairly be argued that O. I, 
r. 9 is one of the provisions to Avliicli 
O, XXXIV. r. 1. i.s subject. It 
cannot, now be disijuted, though tliere 
was formerly some differemce of opinion 
on the point that the omission to make 
a puisne mortgagee or subsequent 
transferee of the mortgaged property 
party to a mortgage suit is not fatal 
to the suit. See the case of Basiruddhi 
Biswas V. Dcbendra Nafli Biswas (l) 
decided under the old law. The puisne 
mortgagee is as much a person interested 
in tlifi right of retlemption as a mort¬ 
gagor or the heir of a mortga,grtr. We 
see no reason Avhy a distinction should 
1)3 draAvui betAveen the case of a puisne 
mortgagee and of an heir of a mort¬ 
gagor. Tiio :vie\v which Ave are dis¬ 
posed to take is that a mortgage suit in 
which all tlie persons interested in the 
etiuity of redemption hav^e not been 

joined n 9 pd. upt necessarily fail, j The 

(1; 12 C. W. X. 911, 
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;M'ovisiuns of O. I, r. !) a] (pear to 
j 0 just us uj)p]iculjlc to ti luort^'Ui^o 
suit as to any other suit. We do not 
■\vi.sli to lay down as a general ride that 
ill all cases a suit need not fail by 
11 ?cl SOU of noii-j 011 iclcr (.>£ ii6ccssn,r v 

parties. In using the expres.sion ‘hieces- 
sary parties ive do not desire to make 
any distinction between necessaiy parties 
and proper parties as lias been attempt¬ 
ed in several eases. The view that 
finds favour with us was adojited in a 
very recent case of this Court, liar 
Chandra Rotj v. Mokained Hai^iin (2). 
In that case the suit was brought l>v 
the mortgagee against the representa- 

original mortgagor, 
ihe defeiulants pleaded that all the 
heirs who were in the enjovmeut of the 
property left liy the mortgagor had not 
been made parties to the suit and that 
conseiiueiitly the suit should be dismiss¬ 
ed for non-joinder of parties. The 
issue framed on these ]ileadings was 

rpi suit bad for defect of jiarties?’’ 

Ihe fiist Court held on the evidence 
that a widow of the mortgagor named 
Alimannessa and a daughter had not 
been In'ought on the recortl and con¬ 
cluded that all the representatives of the 
mortgagor were not parties, the suit 
could not be maintained. On ajipeal 
the same view was lielcl and the appeal 
dismissed, the learned Judges (Mookerjee 
and Fletcher, JJ.,) liolding that the 
plaintilTs were at least entitled to a 
decree for a proportionate share of the 
mortgage-money as against the defend¬ 
ants who Avere on the record. Tiie 
same view Avas adopted in the case of 
SubduraUL v. Sadashiv Supde (3). 
There the mortgagor Avho Avas a Muham¬ 
madan died leaving as his heirs a 
AvidoAv, tAVO daughter and a brother. 
After his death the mortgagee sued the 
widoAv and the daughters for tlie sale 
of the mortgaged property but did not 
join the brother as a party to the suit. 

It Avas held that the entire suit ought 
not to fail, because of the defect of 


non-joinder and that a decree could be 
made for the sale of the right, title and 
interest of the AvidoAv and daughters 
only. The facts of the present case are 
indistinguishable from those of the 
above two cases. The Allahabad High 
Court at one time consistently held that 
tlie omission of an heir of a deceased 
moi-tgagor would invalidate the Avhole 
suit. But the recent decisions of that 
Court seem to be in agreement AV'ith 
the A’ieAv Avhich has been adopted by 
this Court: Sheo Tahal Ojha v, Sheodan 
Rai (4) and Samvale Singh v. Ganeshi 
(5). The only objection 
Aviiich can be urged against this vicAv 
is that it Auolates the principle that a 
mortgage-debt is indivisible. It has 
been held, hoAvever, that in special cir¬ 
cumstances a mortgage debt can be 
split up: see the case of Hari Kissen 
Bhagat v. Velait Hossain (6). 

In the view' of the law Avhich Ave have 
taken Ave tliink that this appeal ought 
to succeed partially. 

In some cases it has been held that 
eA’ery part or item of the property 
mortgaged is liable for the AA'hole mort¬ 
gage-debt, and on the strength of the 
case of Sanu'ale Singh v. Ganeshi Lai 
(5) it is argued that AA'hatever money may 
be found due to the plaintiff from the 
lirst defendant ought to be declared as a 
charge on the entire property mort¬ 
gaged. We are not prepared to accept 
the AueAv that has been expressed in 
the Allahabad case and we think that 
Ave should adopt the course taken in 
the case of liar Chandra Roy\. Mahomed 
Hasim (2). 

The result, therefore, is that the de¬ 
crees of the Courts beloAv are set aside 
and the case remanded to the Trial 
Court in order that that Court may 
make a mortgage decree in favour of 
the plaintiff against defendant No. 1 
proportionate to the share of that defend¬ 
ant in the mortgaged properties at the 
date of tlie suit. 

The plaintiff is entitled to her costs oi 
this appeal. The costs in the lower 


® f? hif -512; 25 O. W. N. 594. 

(3>5llud. 0^.233; « B. 575; 21 Bom. L. R. 


(41 28 A. 174; 2 A. L. J. 630; A. W. N. (1905) 24« 
(F B) * * ' ' 

(S) 20 Ind. Oas. 41; 35 A. *41; 11 A. L. J. 130 . 
v6) 30 C. 753; 7 C. W, X. 723. 
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Appellate Court ■will be borne by each 
party* and the costs of the Court of 
first instance Avill be at the discretion 
of that Court. 

Graham, J. —I agree. 

K. s. D. Appeal allowed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal 

No. 128 OF 1921. 

Reference No. 8 of 1920. 

March 31, 1922. 

Present :—Sir Norman Macleod, 

Kt., Chief Justice, and Justice Sir 
Lallubhai Shah, Kt. 
GOVERNMENT of B0]\IBAY— 

Appellant 

versus 

N. H. MOOS— Respondent. 

I^and Acquisition Act (/ of 1^0!^), s. Ji— hatul 
contaijiing stone and moorum, valuatitni of—Hasis 
of calculation "Tokn lands- Government interest, 
valuation of. 

Where there is' 'moorum Hud stone uudenieatli 
a plot of land which is beinfc compulsorily 
ac(|uirc<l, but the ev'idencc .‘^liows tliat its value 
'us a quarry is purely problematical and that 
n jiurchaser would not pive more than a certain 
amount for it, taking all its j>otentialities into 
consideration, the laiul should not l)e valued on 
a (luarrving basis but should be valued on tlie 
basis of what a purchaser would be willing to 

offer for it. []). 611, col. 2.] i. • i i 

In the case of compulsory acquisition of toka land, 
the difference between the market value of toka land 
as compared with free-hold, represents the then 
value of the (Jovernment interest in the laud. 
When however, no evidence is available to de¬ 
termine the value of the (lovernment interest in 
this iiiauiK^r, the Court luiist urrive fit the 
as best as it ctaii. No universal rule can be laid 
down applicable to all cases, [p. 612, col. 2, p. 64.1, 

Appeal from tlie decision of Mr. Justice 
■Kajiji in Land Acquisition Reference No. 
8 of 1920. 

' Sir Thomas Strangman, Advocate- 
General, for the Appellant. 

Messrs. B. J. Desai and Mulla, for the 
Jlespondent. 

41 


JUDGMENT. 

Macleod, C. J.— This is an appeal 
from the decision of Mr. Justice Kajiji 
in Land Acquisition Reference No. 8 of 
1920. The land in reference was nntitied 
for actpiisition on the Kith Mav 191(i, it 
admeasured 3,521-4/9 sequare yards, and 
was situated on the Golangi Hill. The 
Photograph of the model at page 11, 
Part III, gives us the liest idea of the 
land and its surroundings. Before tlic 
C'ollector it was valued%)ii what I may 
call a (juarryiiig ))asis, that is to say, 
the total cubic contents of sbuie arid 
moorum were, calculated and a particu¬ 
lar value was given to tliem, written 
back according to the period estimated 
to be taken up for quarrying. Nothing 
was allowed for the hind after the 
quarrying was hnished. The total value 
arrived at l)y tliis method was for all 
interests Rs. 2(>.454-88. As the land is 
toka the amount of the Government 
interest was deducted. Then to what 
was left was added tifteen per cent, 
for compulsory acquisition plus Rs. 500 
for com])ensation for severance awarded 
to the appellant. The total for all the 
claim was Rs. 21,744. 

The learned Judge, after considering 
all the evidence befoie liim Avith re¬ 
gard to the Ijasis of valuation, came 
, to the conclusion tliat if all the 
materials lliat were placed before him 
hail been placed before the Land Ac¬ 
quisition Ollicer, the Land Ac<|uisitioii 
OlTicer would not have valued the 
land on the quarrying Ixasis. But 
the learned Judge thought himself 
bound to hold that the land should be 
valued on the (|uarrying basis because 
that Avas the basis Avhich was folloAA'ed 
according to tlie evidence on botli sides 
before tlie Land Acquisition Officer. 

. AVe think the learned Judge AV'as Avroiig 
in valuing tlie land on the quarrying 
. iiasis Avlieri on the evidence before him 
lie was of opinion that the land could 
not be used as a quarry. Even then bn 
the evidence the learned Judge valuing 
the land on the basis that it would be 
used as a quarry A^alued all interests 
at Rs. 41,611, but valued the Government 
interest on,a dilferent basis to that>-oh 
•which it had been valued by the CoK 
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lector with the result that the amount 
awarded to the claimant was Rs. 37 3G5 
plus Rs. 5,(504-12-0, fifteen per cent 
for compulsory accpiisition. 

Two questions arise: (1) what was 
the proper market value of all interests 
m the land to be acciuired? and (2) what 
should be. deducted for the value of the 
Government interest as the land was 
held on toka tenure? It seems to have 
i)cen adniittecl, at anv rate for tlie pur¬ 
poses of argument ]>efore us. tliat the 

o the market 

Ks. /-8-0 a square yard if it Avas used 

for building purposes. There is no 

evidence whatever that a purchaser would 
have ottered more than Rs. 7-8-0 a 

squaie .y^iyd for this land. No evidence 

was called on either side of anv pur¬ 
chases of the land in the neighbour¬ 
hood, and we have to rely mainly on 
expert evidence as to what a purchaser 
would be likely to give for this land. 
-No doubt one is entitled to consider 
that a purchaser looking at the land 
and wanting to buy it, would take into 
consideration the fact that it rises in 
places to a height of about eighty feet 
above the ordinary level, and that if 
lie did not wish to build on the surface, 
he could get some value out of the 
moorum and stone beneath the,-.surface. 
But all those calculations of the value 
6f the cubic contents of the land above 
the ordinary level plus the deferred 
value of the land on the level when 
the material above it has been removed, 
appear to me to afford very little as¬ 
sistance to a Court which has to decide 
what should be the market value of 
the land at the date of the notifica¬ 
tion, because no evidence has been 
adduced from which the Court could 
hold that a purchaser would enter into all 
those elaborate calculations and base his 
offer for the land on the certainty that they 
would be realised. In all my experience 
I have never come across a purchaser 
‘""^os^idhemade hypothetical calculations 
of this character before he purchased; 
they are used by experts to justify an opi- 

is as a rule equally valuable 
and less assailable without them; and 
the general fallacy underlying all 
dh^se hypothetical calcxilations is this 
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result in the total profit a 
purchaser may expect on the most 
favourable estimates, which is a different 
tiling from what a purchaser would 
give on an estimation of the profit 
which he would be likely to make* 
taking all risks into consideration. 

* * * ♦ 

I think that Kajiji, J., was quite right 
in thinking the evidence showed that 
the land should not be valued on a 
quarrying basis. It all amounts to 
this. There is moorum and stone 
underneath the land. AVhether it would 
pay a purchaser to extract it, would 
be purely problematical, and it has not 
been shown that a purchaser would 
be prepared to pay anx-thing more 
than Rs. 7-8-0 for the land taking all 
its potentialities, xvhether for building 
or for quarrying purposes, into con¬ 
sideration. We think, therefore, that 
the Collector’s estimate of the value 
of the land was correct, and that the 
value of all interests taken on the basis 
of his award should be Rs. 26,454*88 
plus Rs. 500 compensation for severance. 

Then the next question is as to the 
valuation of the Government interest, 
and that is a question of considerable 
difficulty. There always must be a 
difficulty in apportioniug^ the total value, 
arrived at after valuing the land as 
free-bold, between the various parties 
who have interests in the land, because 
if an attempt is made to value each 
of those interests according to its market 
value, the total value of those interests 
valued in that way would be most un¬ 
likely to correspond with the market 
value of the land as a free-hold. Now 
this land is toka land, the occupant of 
which has to pay at present an annual 
rent of Rs. 18-5-5. In 1929-30 Govern¬ 
ment have a right to increase the 
assessment, and they could levy a rate 
of four per cent, on the value of the 
land. It has in such cases generally 
been taken as the basis for the pros¬ 
pective assessment that the land will 
be of the same value in 1929 as at the 
date of acquisition. The rent, thereforei 
the Government could charge in 1929-30 

might amount to Rs. 1,056. A inetho4 
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■which has been generally used to 
arrive at the present value of that rent 
to capitalize at a certain rate and then 
write it back to the date of acquisition, 
the rate of capitalisation and the I'ate of 
writing back being the same. This is 
purely an artificial method of arriving at 
the value of the Government interest, 
and if it were possible to get evidence of 
what is paid in the market for toka land 
as compared with free-hold, the Court 
would be in a much better position to 
arrive at the difference which represents 
the present value of the Government 
interest. However we have not got that 
evidence. We, therefore, have to arrive 
at the value of the Government interest 
as best as we can. I do not think that 
a universal rule can be laid down applic¬ 
able to all cases. If the land is valued at 
the present time at a very low rate 
and owing to its situation it can be 
estimated that in 1929 it will be much 
more valuable so as to be able to l)ear 
an assessment of four per cent, on the 
present value, no doubt that could be 
taken as a basis for valuing the Govern¬ 
ment interest. But in this particular 
case we have to consider whether in 
1929 this land could possibly bear a 
rent of Rs. 1,056 a year. It seems to 
me the claimant’s argument that' we 
cannot calculate that the assessment 
would be raised higher than two per cent, 
in 1929 requires to be considered. Look¬ 
ing at the situation of the land, whether 
we consider that in 1929 all the land 
would be reduced to the ordinary level 
by quarr>'ing, or whether we consider 
the land will remain as it is, if the 
Government rent is to be taken at 
Rs. 1,056, there would be practically 
nothing left for the occupant, as he 
could hardly expect to get a higher 
rent from a tenant if he let it out 
either on a building lease or for any 
other purpose. I quite admit we are 
in a region of pure speculation, but I 
think we ought to do that which 
is most fair to the claimant. 
We should not expect that the as¬ 
sessment would be increased to a 
higher rate than two per cent, in 
1929,, but . at the^ same time we 
thiak that the rate on which it was 


capitalized, namely, eight per cent., 
was wrong and that it should be 
capitalized at six per cent. and 
written back at the same rate. The 
result is that the value of the 
Government interest is reduced by one- 
half on the amount of the award of the 
Collector. 

The award of Mr. Justices Kajiji 
is set aside and the Collector’s 
award is varied by apportioning to 
Government Rs. 3,991 instead of 
Rs. 7,982. The claimant will get Rs. 3,991 
more plus hfteen per cent., and in¬ 
terest at six per cent, on the Avhole 
from the date of Collector’s taking 
possession up to this day. The 
Government is entitled to withdraw 
such amount as has been paid into 
Court in excess as a result of 
Mr. Justice Kajiji’s award. Government 
to get seven-eighths of their costs 
throughout. 

Shah, J.— 1 concur. 

z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 936 and 937 

OF 1921. 

March 28, 1923. 

Present: —Mr. Justice Rafique and 
Mr. Justice Piggott. 

BALLI SINGH— Defendant— 

Appellant 

ve.i'sus 


RAGHUBAR SINGH and others— 
Plaintiffs'—Respondents. 

Pre-eJ7ipti(m — Permancvtly settled area — Revi¬ 
sion of records—Entry of contract for pre-emption 
-Parties, heirs of, whether bound. 

In a permanently settled area, where there is 
no settlement but only a revision of records for 
which no time is fixed, if there i.s an entry of a 
contract for pre-emption in the record of revision, 
the contract will not hind the heirs of the 
original parties to the contract, an agreement of 
this nature being against the rule against per-. 
p?.tuitie3. 

IJinkarrao v. S'arayan, 82 Ind. Cas. 628; 24 Bom, 

U R. 449: (1922) A. I. R. (B.) 84; 47 B. 191, relief 
upou. 
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Second (ippcjil fi'nin a decree of tlie 
District diiduv at Allahalaid. dated the 
30th of !Mar('li 1‘Jil. 

- A'///a and Air. 
fur the Appellant. 

Dr. iS’. A. Sen. inr tlic Respondents. 

~ appeals 

Aos. 930 and 937 of 1921 ari.^e out of two 

suits in wliieii tlie |>re-einptor is one 

and the same persi-ri. Hotii of them 

raise tlie same launts and were disposed 

ot by one judgment ])y the learned 

Judge of the lower Appellate Court. We 

propose to dispose of Ijoth the appeals 
by this judgment. It appears that 
S^lieouath Rai. Ram Shankar Lai and 
Dharam Govind were co-sharers in the 
village of Dilwanspur in the District of 
iUirzapur and they executed two sale- 
deeds on the31sl October 1910 in favour 
of three person.s. One sale-dee<l was 
executed in favour of Chhedi and 
Gursaran in lieu of Rs. 2,7bO in I'espect 

of a portion of the i)roj)ertv ownecl lyv 
the vendors and tlie other deed of sale 
was executed in favour of Dalli Singh bv 
the same vendors in r(*spect of another 
Item of jiroperty in lieu of Rs. 1.853. 
Kaghubir Singh who is a co-sharer in 
the village instituted two suits out of 
Avhich these two aiipeals have arisen for 
the iecover\' of two items of i)ropert\' 
conveyed by the deeds of the 31.^'t 
October 1919 by right of pre-emj)tion. It 
^v'^as stated in the plaint that the custom 
of pre-emption prevailed in the village 
under vhich a co-sharer was bound \o 
give preference to his co-sharers over 
a stranger and that the vendees were 
strangers to the Village. During the 
pendency of the two suits iiiMie'Court 
of first instance the status of two i)ersons 
at least was changed, Halli Singh 
succeede<l in getting a deed of gift in 
Ills favour in resjiect of a ceidaiii item 
of, property in the same village, and 

Kaghubir Singh, the pre-empror, was 
appointed Za7?i6arc/ar of the village prior 
to the decrees of the First Court. Both 
parties gave evidence in support of their 

lespective allegations. The learned Sub¬ 
ordinate Judge who tried the two suits 
came to the coiudusion that the plaintilf 
pre-emptor had failed to j^rove his 
aji ogation of cuetom, The learned JudgCj 


Iiowever. found that the rcA'^enue paper 
which lie describes as UV/ jib-id-arz of 1290 
/''c.s-/d /. e., 1883 and which was signed by 
all the co-sharers contained a convenaiit 
with regard to pre-emption. Pie, there¬ 
fore, enforced the terms of the wajib-ul~ 
(irz as a contract binding not only 
uj>oii the signatories to the contract but 
uptai their heirs and representatives also. 
The claim of Raghiibir Singh was 
«lecreed in both the suits. On appeal the 
learned District Judge affirmed the 
decrees of the First Court. 

Ill second appeal before us it is con¬ 
tended by the vendees that the Wajih-ul- 
n rz of 1290 Fasli, i. e., 1883 if a record of 
contract would not bind the' heirs and 
the legal representatives of the signa¬ 
tories of that document. It appears that 
the village of Dilwanspur is permanently 
settled. There was no settlement in 1883 
but there was a revision of records. At 
the lime of the revision of records a 
statement was made by the co-sharers at 
that time that they would give each 
otlier preference in case of transfer over 
a stranger, d'he village being perman¬ 
ently settled, no time is fixed for the 
revision of records. A'o revision has 
taken place up to this time since 1883. 
Tlie contention for the vendees appel¬ 
lants is that if the document of 1883 was 

4 

a contract between the signatories to 
that document, the contract expired 
with their deaths. On the other hand 
if it be said that the signatories to that 
document entered into a covenant which 
would bind them and their heirs and 
legal representatives for an indefinite 
period such a covenant is bad in law 
as it contravenes tlie rule of perpetuities. 

A arious authorities have been cited in 
support of this contention, namely, 
Sreem nthij Tri})oorn Sooyiduree v. Juggur 
Aat// Dntt (1). Xobhi Chandra Soot v. 
2\abab Sarkar (2), Nabin Chandra 
Sornia v. Rajani Chandra Chakravarti 
(^), Gurunath Balaji Matalik Deshpande 
V. Yamanai'a Kom Xalarav Dhcan (4) 


H ) 24 W. R. 
r>) 5 (;. w. X. :ux 

(O) 63 Ind. Cas- 19G; C W X 901. 

U; lOInd. Cas. 814 ; 35 B. 258 ; 13 Bom. L. K. 
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BJid Kolathu Aiijar v. Rangaradhyar (o). 
On behalf of the respondent pre-emptor 
reliance is placed on the case of Avula 
Charamudi v. Marriboijina Ragh<ivnla 
(6). The observations of the learned 
Judges in the latter case are relied 
upon by the learned Counsel for the 
pre-emptor in support of his contentic»n 
that the contract einl)odied in the docu¬ 
ment of 1883 is binding upon the present 
co-sharers of the village. The balance 
of authority ai)pears to ns to be on the 
side of the vendees, i. c., the api^ellants 
before us. We cannot do l^etter than 
to re-produce here the observations of 
the learned Chief Justice of Bombay 
made in the case of Dinkarrao v. 
Narayan (7) which were as follows : — 
“Although contracts for the sale of 
land Avhich can be specifically enforced 
immediately, or contracts creating a 
right of pre-emption which cannot be 
specifically enforced until the proper 
occasion arises in the future, do not, 
according to the law in India, create an 
interest in lainl either equitable or 
executory, they do create rights whicli are 
capable of being enforced witli regard 
to the land in certain circumstances 
against third parties and to that 
extent they are not ordinary personal 
contracts and stand in a category by 
themselves. The principle which under¬ 
lies the rule of perpetuities,.,api)lies 

to this class of contracts....The law 

in England and India is substantially 
the same with regard to the enforcement 
of contracts in respect of lands. The 
only difference is that in England the 
owner of the equitable interest is cons¬ 
idered as the owner of the property con¬ 
tracted to l)e conveyed. But no such 
result can follow from a contract creat¬ 
ing an executory interest. If such a 
contract i)urports to <lo by indirect means 
what the law forbids to be done directly 
it is void and the principle is the same in 
India as in England 


(fi) 18 Jncl. Gna. 203; 38 M. lit; 21 M. b. J. 81; 13 
M L T 179; (1913) M, W. X. 103. 

m 28 Inrl. Ca.s. 871; 39 M. 182; 28 M. L. J. 171; 
18 M li. T. 76; (1915) M. W.. N. 596. 

(7) 82 Ind. Caa. 628; 21 Bom. b. K. 119; (1022) A. 

1. R. (B.) 81; 17 B. 19b 
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We accept these observations as cor¬ 
rectly describing the nature of the con¬ 
tract whicli is the subject-matter of 
discussion in the present appeals. We 
are, therefore, of opinion that the contract 
mentioned in the Wojih-ul-ayz of T883 
upon which reliance is placed by the 
Courts l)elow in discussing the edaim 
of the plaintilY-pre-emi^tor is not one 
wliich can be enforced now. Wo, tlierc- 
fore, allow the two appeals, set aside 
the decrees of the Courts below and 
dismiss the claim (^f the plaintifl-pre- 
emptor witli costs throughout including 
fees in this (.^ourt on the Iiigher scale. 

M. A. A. Aj)peah alloived. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Skconi) (hviL Acpk.vi, Xo. 31 ok 1922. 

Januarv 15, 1923. 

Present: -!Mr. Hallifax, ^V. J. 

DAU AND OTHSIIS—DkKKNDANTS 

—Appellants 

H A R P R ASH A f) — !»r. .\ i n t i k f - 

Respondent. 

Eridonce Act {I of IS7J), sh. 10 j, }0^—Suit for 
poffsession of land — Kncroackwcnt, allegation of • 
Burden of proof. 

In a suit for pos.sPS.sion if the vxalguzar of 
a village alleges that' the defondahts have 
lieen riRhtly in pos.session of some por¬ 
tion of abadi Imt have e.xtended their bounda¬ 
ries and eneroaclied on some other poiTi(»n, it is 
for the plainliiT to j>rovp that the area whieii lie 
elaiins is not a portion of the plot which the 
defendants have been holding all along. 

Ai>peal from the decree of the Addi¬ 
tional District, Judge, Rai|iui*, dated tJie 
30Lh November 1921, in Civil Aj)peal 
No. 175 of 1921. 

^Ir, S. C. Dull (diotf'tlhry^ for the Appel¬ 
lants. 

Air. M. R. Bohde, for the Re.spondent. 

JUDGMENT. -Tlie appellants'only ^ 

contention in this case is tliat the bur-' 
den of proof has wrongly been placed, 
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on their shouldeis. I am inclined to 
think that this contention is sound. The 
plaintiff, wlio is m(fl<juzor of tlie village 
in M’liich they live, alleges that they 
■were rightly in |>ossessi(.ui of a plot of 
land in the ahtidi wliich they had held 
for many years hut ha<l lately extended 
their ])oundaries and encroached upon 
a comparatively small area of the ahadi. 
In view of sections 101 and 102 of the 
Evidence Act I think it was for the 
plaintiff to prove that the area which 
he claimed was not a part of the ]^lot 
that the defendants liave been holding 
all along. The case was originally decid¬ 
ed rm these lines and on appeal b^' the 
plaintiff it was remanded as long ago as 
12th May 1920, on the ground "that the 
burden of pro(‘f was on the defendants 
and not on the plaintiff. Section 105 
(2) of the Civil Procedure Code precludes 
the defendants from questioning the 
correctness of that decision now. This 
appeal must, tlierefore, be dismissed and 
they must pay all the costs of the res¬ 
pondent. 

G. R. I). Appeal dismi. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1143 of 1921. 

Januarv 26, 1923. 

Present: —Mr. Justice Raliqueand 
Mr. Justice Piggott. 

GOPI RAM and another—Defendants 

—Appellants 

versus 

JEOT RAM— Plaintiff and others— 
Defendants—Respondents. 

Constimction of dociDucnt—Covenant to re-convey 
—Rule against perpetuities, applicability of — Con¬ 
tract Act (IX of 1ST2), s. S7, scope of. 

The law in Kngiand and in India is sub¬ 
stantially the same with regard to the enforce¬ 
ment of contracts in respect of lands; the only 
difference is tJkiat in England the owner of the 
equitable interest is considered as the owner of 


the property contracted to be conveyed. But no 
such result can follow from a contract creating 
an executory interest. If such a contract pur¬ 
ports to do by indirect means wdiat the law 
hirbids lo ho done directly, it is void, and the 
princij)le is the same in India as in England, [p. 649, 
col. 1.] 

Although contracts for the sale of land which 
can be specifically enforced immediately, or con¬ 
tracts creating a right of pre-emption which 
cannot be specifically enforced until the proper 
occasion arises in the future, do not, according to 
the law’ in India, create an interest in land either 
equitable or executory, they do create rights which 
are capable of being enforced with regard to the 
land in certain circuni.stances against third parties, 
and to that extent they are not ordinary personal 
contract.^ and stand in a category by themselves. 
The principle which underlies the rule agaiiist 
perpetuities applies to this class of contracts. [i6id.] 

Dinkay'rao Garipat7'a?' v. Xarayan Vishwanath, 

82 Ind. Cas. 628; 24 Bom. L. R. 449; 47 B. 191; 
(W22.f A. I. R. I'B.) 84. relied on. 

A covenant in a sale-deed that, “if the 
vendee, his heirs or representatives, desire 
to sell the house purchased, they shall, in such 
a case, first ask the executant, his heirs or re¬ 
presentatives for the time being to purchase it. 
If the executant, or his heirs or representatives 
refuse to purchase, the vendee, liis heirs or re¬ 
presentatives shall have a right to transfer it to 
some one else. In case they make breach of this 
covenant, the executant, his heirs and representa¬ 
tives w’ill be entitled to the specific performance of 
the contract," offends against the nile against 
perpetuities and is. tlierefore, unenforceable. 

I p. (147, cols. 1 ck 2.^ 

Sreviniitty Tripoitra Sfifoidu) ec v. -fuggiiv Snth 
Dutt, 24 W. R. .'121, \obin Chandra Soot v. Xabab 
Ali Sarkat, o C. W. X. .'M.'}, Xahin Chandra Sarma 

V. Rajani Chandra Chakrararti, (>‘l Ind. Cas. 196; 
23 0. W. X. 901. Gvnnutth Halaji Miitalik^ v. 
Yaiuonava Xalarao Divan, 10 Inti. Cas. 814; 33 B. 
2.58; 1.3 Bom. L. R. 210, Kolathv. Aiyar v. Hanga- 
vadhyar, 18 Ind. Cas. 203; 38 M. 114; 24 M. L. J. 
84; 13 M. L. T. 179; ,1913) M. W. X. 163 and Aruja 
Charaynudi v. Man iboyina Raghavulu, 28 Ind. 871: 
39 M.462; 28 M. L. J. 471; 18 M. L. T. 76; (19I3> M. 

W. X. 596, referred lo. 

Egala Xagappa Xaidu v. Muniswamy Iyer, 63 
Ind. Cas. 720; 12 M. L. J. 432; 30 M. L. T. 175; 15 
L. W. 409; (1922^ M. W. X. 201; (1922.) A. I R. (A.) 
16; 46 M. 30, Dinkerrao Ganpatram v. Xarayan 
Vishwanath, 82 Ind. Cas. 628; 24 Bom. L. R. 4-18; 
47 B. 191; (1922) A. I. R. (B.) 84, relied on. 

Qucpre.—Whether the provisions of section 37 
of the Contract Act enable an owner of immovable 
property to enter into an agreement imposing a 
restrictive covenant for an indefinite period on 
the disjjosition of the property so as to bind his 
heirs and representatives, [p. 648, col. 2.] 

Second appeal from a decision of 
the District Judge^ Ghazipur, dated the 
2oth of May 1921, 
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Dr, M. L. Agarwala and Dr. S. N. Sen, 
for the Appellants. 

Munshi Surendra Nath Sainna (with 
him Dr. S. M, Sulaiman), for the Re¬ 
spondents. 

JUDGMENT. —It appears that one 
Naraiii Ram was the owner of a house 
in the town of Gliazipur which is the 
vsubject-matter of dispute in tliis appeal. 
He sold it to one Madhuri Das under a 
registered deed of sale on the 7 th of March 
1894 in lieu of Rs. 275. One of the 
covenants of the sale was as follows :— 

“If the vendee, liis heirs or repre¬ 
sentatives, desired to sell the house ]nir- 
chased, they should in such a case first 
ask the executant, his heirs or re¬ 
presentatives for the time being to 
purchase it. But if the executant or 
his heirs or representatives refuse to 
purchase, the vendee, his heirs or re¬ 
presentatives had a right to transfer it 
to some one else. That, in case they 
make breach of this covenant, the exe¬ 
cutant, his heirs and representatives 
will be entitled to the specific per¬ 
formance of the contract”. 

Both the vendor and the vendee are 
dead. On the 31st of July 1919 the heirs 
of Madhuri Das, the vendee, who are 
represented by the defendants second 
party, sold the house in question t^o the 
defendants first party in lieu of Rs. 700. 

On the 23th June 1920 the suit out 
of which this appeal has arisen was 
brought by Jeot Ram, the son of Narain 
Ram, for the i^ossession of the house on 
the payment of Rs. 700. He based his 
claim on the covenant in the sale-deed 
of the 7th Mcxrch 1894, recited above, and 
described his suit as one for specific 
performance. The claim was resisted 
on the ground, among others, that the 
covenant on which the plaintiff relied 
was bad for remoteness and was not 
enforceable. The Court of first instance 
dismissed the claim on the ground that 
the contract sought to be enforced was 
bad for remoteness and that the suit 
being one for specific performance and 
it being discretionary with the Court 
to grant or refuse specific performance 
of a contract, the present case was one 
in which discretion inshould not be 
exercised in favour of the plaintiff. 


On appeal by the latter the learned 
Judge disagreed with the First Court 
and allowed the claim of the plaintiff. 

The defendants first party, the vendees 
of the 31st of July 1919, have filed the 
present appeal before us and contend 
that the covenant giving an option of 
pre-emption without any limit of time 
to >the vendor under the deed of the 
7th of March 1894 is void at law and 
cannot be given effect to. They argue 
that if the contract relied upon by the 
plaintiff* was merely a j^ersonal contract 
it could not be enforced against or bind 
the heirs and representatives of the 
parties to the original contract. On the 
other hand, if'the said contract created 
a prepetual covenant as to the disposi¬ 
tion of the house, such a covenant would 
be void as contravening the rule against 
perpetuities. In support of his conten¬ 
tion the learned Counsel for the defend¬ 
ants has relied upon the following cases : 
Sreemutty Tripoora Sunduree v. 
Jugyur Nath Diitt (1), Nobin Chandra 
Soot V. Nabob Alt Sarkar (2), Nobin 
Chandra Sarma v. Rajani Chandra 
Chakravarti (3), (hirnnath Balaji Muta- 
likw Janiunava Nalarao Divan (4) and 
Kolathu Aiijar v. Ranyaiadhyar (5). 

For the plaintiff-respondent the argu¬ 
ment is that under tlie sale-deed of 
1894 the contract to re-sell the house 
to the vendor, his heirs and representa¬ 
tives, was made l^y the vendee on his 
behalf and on that of his heirs and re¬ 
presentatives at any time whenever the 
latter wanted t() part witli tlie house. 
A contract of sale of immoveable pro- 
t)erty under the Indian Law creates no 
interest in the immoveable property as 
is clearly laid down under section 54. 
Act IV of 1882, and if no interest is 
created in an immoveable property under 
a contract of sale the latter cannot be 
vitiated by the rule against perpetuities. 
The cases'cited for the appellants, it 


(1) 24 W. R. 321. 

(2) 5 C. W. N. :n’.. 

63 Ind. Ctis. 1 )6; 25 C. U . X. 9J1. 

(4) 10 Inl. C.13. 814; 35 B. 25S; 13 J3om. L. R. 

940 

" (5) IS Iiid. Gas. 203; 33 M. Ill; 24 M. L. J. 84; 13 
M. b. T. Li); (1914' ^'1 U . N. 163, 
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is argued, do not apply as \]tey follow 
the Ens^lisli Law and proc'eed on the 
assunij^tion that an o(ttinn (i[ i'e-|)nreliase 
reserved to the veiulor of an innnove- 
al)le ])ro])eity iinder a sale made hy 
him creates an interest in that pro- 
peit\ in liis fa\nni‘. I liere is mttliinii' 
in tlie Indian Law to eontine the (mforce- 
ment of a contract of sale t() tlie life¬ 
time of a c<mtractin£r partv. On the 
contrary sectiun ;]7 of the ('ontratd Act 
hinds the rei)rcsentatives of the pro¬ 
misors also. Ill jnstifieation of his 
l>osition 1 he tdaint ilT-respondent jviies 

upon the ease of A rah, (Int tnm tnli v 
Marrihoijiun Rutihdri/h/ ((>). 

After due eonsideraritm of the armi- 
meiits foi the parties and tlie easescited 
by them, we tliink that tlie contention 
ot the appellants should prevail. The 
balance of authority seems to be in 
favour of the case of the apfiellant 
Ihe solitary case against him is tlie 
Aladnis case just mentioned above. 
Ni€* facts uf the case before us are dis- 
tinguisliable fj'ijin those of the case of 
Charamudiinl ((b. fa the latter case the 
plaintiff executed a deed of sale in 
respect of some land in favour of the 
maiiai^in.o; member of a joint Hindu 
family. The manager gave a separate 
agreement on the same dav agreeing 
to re-convey the land, whenever deniaiuL 
ed to <lo so, on the payment of a certain 
siiin. Ihe plaintiff sued to enforee tlie 
agreement. He was met with the ob¬ 
jection that as there Avas no limit of 
time in which there sale was to he 
made, the agreement for re-sale was 
void as contravening the rule against 
perpetuities. For the plaintiff tlie eon- 
tentioii Avas that the agreement aa'ss a 
])ersonal contract and created no interest 
in land and hence did not offend the 
rule against perpetuities. It is obvious 

that m the oi Avxda Charamudi \ 
Marriboijnia Raghavulu (6) the dispute 
was betAA-een tlie contracting parties and 
not betAA-een tlieir representatives. The 
ciuestion Avhether an agreement such as 
that entered into betAA’een the parties 
to the IMadras litigation, could bind 

<r» 2S Ind. Cas. 871; M. {62; 28 M L .1 iro 
18 M. L. T. 76; (1915; M. W. N. .5^ 


their heirs and representatives also, 
was not before the Court, nor was it 
raised at the Bar, according to the 
leport of the arguments. The dictum 
t.iat a contract under AA'hich an option 
of re-sale is given Avithout any limit 
of time, can be enforced against the 
representatives of the contracting parties 
also, under section 37, Act IX of 1872, 
was not necessary for tlie decision of 
the case of (liarnmudifid ('hi. The plaint- 
ift'-re.spondent, lioAvevor, adopts and 
presses 11)1011 ns the observation made in 
tlie case of C/mruann/i/w/(fi) in connec¬ 
tion Avitli section 54, Act IV of 1882and 
section 37 of Act IX of 1872. As to 
the last mentioned section, i. e., section 
37, Act IX of 1872, Avitli due deference to 
the learned Judges Avho dicided the case of 
Ai'idii Chavninudi v Marriboyina Ragha- 
vidu (6), AA'e think it doubtful Avhether 
its provisions enable an owner of an 
immoveable property to enter into an 
agreement Avith another, imposing a 
restrictiA^e covenant for an indefinite 
j)eriod on the disposition of the said 
property, so as to bind his heirs and 
representatives. The case laAv under 

that section Avould not Iiear sucli an 
interpretation. A sonieAvhat similar case 
came before the Madras High Oourt, 
subsequent to the case of Avidii 

Charamndi w Mavriboyma Raghavulu (6). 
The latter case AA'as mentioned and in a 
AA'ay explained. The case is reported as 
Egnla Ragappa Kaidn v. Mxtniswami 

Iyer (7). In discussing the case of 
Charamudiful fG) their Lordships said 
that the case arose betAA'een the parties 
and the offer AA’as not revoked by the death 
of the promisor or otherAvise. 

It appears from this remark that the 
obserA’ations made in the foimer case 
in connection Avith section 37 of the 
Contract Act AA’ere neither urged for the 
appellant nor accepted by the Court. 

As regards section 54 of Act IV of 
1882 AA’e AA’ould refer to the case of 
Dinkaivrio Ganpatrao v. Nax'ayan Vish- 
ivanath (81. The true nature of contracts 

(7) 65 Ind. Cas. 720; 42 M. L. J. 432; 30 M. L». 

T. 175; 15 L. W. 409; (1922) M. W. N. 201; (1922) , 

A. I. R. (A.) 16; 46jM. 30. 

(8) 82 Ind. Cas.’628;. .-24 Bnm. L. -R. 449; 47 B, * 
191; (1922) A. I. R. (B.) 84. 
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like the one of 1894 between Narain 
Ram and Madhuri DavS is described by 
the learned Chief Justice in the Bombay 
case. The leamed Chief Justice re¬ 
marked;— 

“Althoug conti'acts for the sale of land 
which can be specifically enforced 
immediately, or contracts creating a 
right of pre-emption which cannot be 
specifically enforced until the proper 
occasion arises in the future, do not, 
according to the law in India, create 
an interest in land either equitable t)r 
executory, they do create rights which 
are capable of being enforced with regard 
to the land in certain circumstances 


against third parties and to that extent 
they are not ordinary personal contracts 
and stand in a category by themselves. 
The principle which underlies the rule 
of perj^etuLties applies to this (dass of 
contract. The law in England and 
India is substantially the same Avith 
regard to the enforcement of contracts 
in respect of lands. The only difference 
is that in England the owner of the 
equitable interest is considered as the 
owner of the property contracted to 
be conveyed. But no such result can 
follow’ from a contract creating an exe- 
cutoiy interest. If such a contract 
purports to do by indirect means what 
the law' forbids to be done, directly, it 
is void and the principle is the same 

in India as in England". 

We are in accord w’ith these observa¬ 
tions of the learned C'hief Justice and 
■we think that tiie rule of perpetuities 
ajiplies to the contract of 1894 also. 
We, therefore, allow the appeal, setaside 
the decree of the lower Apjiellate Court 
and restore that of the hirst Couit by 
dismissing the claim of the plaintiff- 
respondent. Costs are allowed to the 
defendants-appellants throughout includ¬ 
ing fees in this Court on the highei 

Appeal allowed. 


OASES. 



CALCUTTA HIGH COURT, 

Civil Rulk No. 337 of 1924. 

April 28, 1924. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

PADMA LOCHAN PAL— Plaintiff 

No. 1 —Petitionku 

versus 

KALI KAMAL PAL and othkus— 
Defendants—Opposite Parties. 

Civil Procedure Code I’ of I90S', O. J. r. }0 

— 'rrausfer of plaiutij)^ ti> ctilegori/ of de/tudauts - 
(.\nirt, poii'cr of. 

Piuit'T O. I. r. lU, Civil Proccduiv Code, a Coujt 
has power to pass an order transl’errinj? a plaiiititY 
from the category of plaintift's to tliat of defendants. 

lihairahendra Xa7'ain Oe(> y. I’dai \arain iJeh, 

79 Ind. Cas. 298; 50 C. 85;l; (1921) A. I. K. (C.; 251, 
Brojeiidra Kumar Das v. Gobinda Mohan Das, .‘3-1 
Ind. Cas. ISO; 20 C. W. X. 7r>2, relied on. 

Rule against an oi’der of the Sub- 
Judge, First Court, Tipperali, dated 
the 18th April and Ist September 1923. 

Babus Ravi Chandra Mazuindar and 
Nripendra Ch(tndra [)as\ for the Peti¬ 
tioner. 

Dr. Sarat Chandra Basak and Babus 
lleniendra Kuviav Das, Satyendra Kisliore 
Ghose, for the Opposite Parly. 

JUDGMENT. 

Suhrawardy, J. -Tliis Rule is direct¬ 
ed against an order of the Suliordinate 
Judgeof Tipjierah transferring the plaint¬ 
iff No. 2 from the category of i)laintiffs 
to that of defendants. I liave i)atiently 
heard the learned Vakil who appears for 
the petitioner and have gone through 
all the relevant docuunents in tlie case 
but I am not satisfied that the i>etitioner 
has lieen able to make out a case ff>r our 
interference under section 115, Civil Pro¬ 
cedure Code. It is argued that the learn¬ 
ed Subordinate Judge had no jurisdic¬ 
tion to pass the order he passed under 
O. I, r. 10, Civil Procedure Code. There 
is no substance in this contention. As 
has l)een observed in the case of Bhaira- 
bendra Narain Deb v. l/dai Narain Deb 
(D, such an order is within the jurisdic¬ 
tion of the Court in the exercise of it.s 



79 Iml. Ca.4. 298; .50 ('. 85:1; (1924) A. 1. U. 
(C.,i 251. 
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inherent powers or as is remarked in tiie 
case of Brojendra Kinnar Das v. Gobinda 
Mohan Das (2), the Court has jurisdiction 
to pass such an order under O I r 10 
In any event, it cannot be said that the 
order is without jurisriiction. 

It is next contended that tlie Suliordi- 
nate Judge was wrong in making this 
order under O. I, r. 10 as he should have 
proceeded under O. XXXII. r. 15 read 
■with rule 9. I do not think that this 
contention ought to prevail. No doubt 
the language used by the Subordinate 
Judge is rather losse as has been pointed 
out by Mr. Garlic the District Judge 
but lyh^at he meant to say was that it 
would be to the interest of the second 

plaintiff to have been transferred to the 
list of defendants. 

Again it is argued that the learned 
Subordinate Judge’s order is without 
jurisdiction inasmuch as it overrides 
the order of the District Judge passed 
on the 1/th August 1922 in the lunacv 
proceedings. I’lie District Judge bV 
that order directed the then manager of 
the estate of the lunatic to sign the pre¬ 
sent plaint. It is, therefore, maintained 
that the learned Suliordinate Judge had 
no right to allow the application of the 
plaintiff No. 2 to he made a defendant in 
the suit. It is not necessary for me to 
consider whether the Subordinate Jud^e 
who had seisin of the suit had exceeded 
his jurisdiction in allowing the applica¬ 
tion of a party before him in the suit 
thus virtually modifving the order of 
the District Judge passed in his extra¬ 
ordinary jurisdiction. But whatever 
substance there might be in this conten¬ 
tion has now been removed by the sub¬ 
sequent order of the District Judge on 
the application of the petitioner. It is 
alleged that the petitioner moved this 
Court sometime ago and he was asked to 
apply to the District Judge to direct the 
guardian representing the lunatic to 
continue to act as a plaintiff and in pur¬ 
suance of that suggestion the petitioner 
moved the present District Judge who 
upheld the order of the learned Subor¬ 
dinate Judge. He has observed that it 
IS clear that the interests of the first 

,2) 34 Ind. Cae. 186; 20 C. W. N. 752. 
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plaintiff are adverse to those of the 
lunatic in some respects and that there 
are considerable objections to the lunatics 
joining the suit as a co-plaintiff. This 
has set the matter right. The District 
Judge in his capacity as a District Court 
under tlie Lunacy Act is entitled to pass 
order for the management of the luna¬ 
tics estate and in course of management 
to revise his order. No doubt the officer 
who passed the second order is not the 
same officer who passed tlie first order, 
but that does not in any way curtail the 
power of the District Judge, 

Lastly it is argued that the order that 
has been passed by the Subordinate 
Judge is calculated to cause injury to 
the petitioner. There is no question 
that there will be some change in the 
frame of the suit, but according to the 
lunatic’s case it is unavoidable. 

Apart from all the questions that have 
been raised I am not satisfied that the 
petitioner has been able to make out a 
case for our interference in the exercise 
of our extraordinary jurisdiction under 
section 115, Civil Procedure Code. 

The Rule is, therefore, discharged with 
costs to Opposite Party No. 10. The hear¬ 
ing-fee is assessed at three gold mohnr, 

Duval, <J.— I agree with the order 
that my learned brother proposes to 
pass. I would only make one remark on 
one point in connection with this case 
and that is as to the way in which the 
guardian of the lunatic came into the 
case as a plaintiff and has been trans¬ 
ferred to the position of a defendant. It 
appears that on the application of the 
plaintiff No. 1 Padmalochaa Pal, the then 
guardian of the lunatic Oobindo, was 
ordered by the District Judge to become 

a plaintiff on certain allegations mainly 
made by Padma Lochan Pal. It also 
appears that the plaint itself was not 
before the District Judge when he passed 
that order and I doubt, when we consider 
the nature of the plaint and the plead¬ 
ings of the parties, whether if he had 
considered them whether the District 
Judge would have passed any such order 
at all, as it appears to me to be vep^ 
clear that the interests of the plaintiff 
No. 1 and plaintiff No. 2 are adverse to 
one another and that, to no inconsider- 
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able extent, and though no doubt it ^vas 
proposed in the suit to leave open the 
question of the exact share of these to 
brothers interse in the partnership pro¬ 
perty, there was no reason why that 
matter should not be decided in this 
litigation. I feel, however, that when the 
Subordinate Judge found that the Dis¬ 
trict Judge in his lunatic jurisdiction 
ordered the plaint to be signed, he had 
no power, on his own motion to peiinit 
one party or the representative of that 
party to withdraw from category of the 
plaintiff and I consider that technically 
he acted without jurisdiction. But the 
matter did at the instance of this 
Court go back to the Court below to 
be looked into the merits by the 
learned District Judge as to whether the 
lunatic ought to be yoked with 1 adma 
Lochan Pal as a co-plamtift in a suit 
of this nature, and the present learned 
District Judge of Tipperah went fully 
into the question and decided that it uas 
not desirable that the two should l')e <-o- 
plaintiflf, nor has anything in the argu¬ 
ment of the learned Pleader for the ye\i- 
tioner before me convinced me tluit the 
order of the District Judge in tins respect 
is wrong in this view, therefore, it is only 
just that the jiarties should not be yc‘ked 
together as plaintiffs in this pan icular 
litigation. 1, therefore, agree that the 
Rule should be discharged. 


K. s. D. 


livle diftcharged. 


ALLAHABAD HIGH COURT. 

Skcond Civil Appeal No. ij- 

OF lt)23. 

June 25. 1924. 

Present: —Mr. Justice Daniels. 

Mk. IQBAL AHMAD and another 

_Plaintiffs—Appellants 

versus 

SURAJ BALI and others—Defendants 

—Respondents. 

Afra Tenancy Act (11 of 1901), i*. 'W- 


Landlord and squatter—Suit for ejectment—Omission 
C) plead s.dit, of—(question of proprietary 

rifjnt- lieierence to Cii'ii Court -Criminal Proce¬ 
dure Code {.Ice V of IS98), s. IJ,5, proceedings undei\ 
whether bar suit—“Eviction in due course of lau\'' 
meaning of. 

Uiuli'i* section 34 of the Agra Tenancy Act, a 
person who occupies land without the consent of 
the lan<l-hoUler can be ejected as a non-occupancy 

tenant, [p. 6o2, cols. 1 & ‘i.| 

The tact tiiat section 31 of the Agra Tenancy 
Act has not been specilically pleaded in a siui 
for ejectment is not necessarily fatal to the suit. 

Ip. ()j 2. col. 2.J 

Bald V. Saubat Singh, IG Ind. Cas. 120; 9 A. Ij. 

3 7/1 and Jagardeo Singh v. Ali liammad, 44 In<l. 
Cas. 910; 40 A. 300; 16 A. L. J. 249, doubted but 

followed. . . 

In a suit for ejectment under section. 34 or taci 
Agra Tenaaev Act it is open to the defendant to 
nstc to liave tiie question of proprietary right re¬ 
ferred to (.'ivil Court under section 199 of the Act. 

I * 01 c/ *j 

All order passed under section 145 of the Crimi¬ 
nal Procedure Code is no bar to a suit for eject¬ 
ment of a tenant under the Agra Tenancy Act. 

Lp. 652. col. 1.1 .... * 1 >1 

The expression “eviction in due course of law 

in section 145, Criminal iTocedure Code, is just 

as inuch applicable to ejectment in pr<x;eedings 

under (TiajAer V of the Agra Tenancy Act as it 

is to ejectment under the decree of a Civil Court. 

[iTu'd.] 

Second appeal from a decree of the 
District Judge, Azamgarh, dated the 
0th of November 1922. 

Mr. IL S. Bajpni, for the. Appellants. 

Mr. Harendra Krishna M nicerji, for 

the Respondents. 

JUDGMENT.— This is a second 
appeal in a suit for ejectment of a non- 
Dccupaiicy tenant under section 58 of 
the Agra' renaiicy Act. The appeal has 
ajiparently l)een preferred to Uie Civil 
Court liecause a question of proprietary 
rio-iit is involved. The real question in 
dispute is wliether the land in suit is 
situated in DewaraJadid in the Azam- 
frarh District of which the plaiiitiffs- 
appellaiits are zemindars or in the village 
ot Dewara Sabitpur in the Fyzahad 
District of which the defendant Babu 

NareudraBahadurSingh isincliarge. The 
other defendants are the persons actually 
cultivating the land and claiming to 
cultivate under Babu Narendra Bahadur. 
The dispute between the principal parties 
the plaintiffs and Babu Narendra 
Bahadur Singh, was the subject of pro¬ 
ceedings in the Criminal Court undey 
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section 145, (.''I’iminal Prrx-c'Hure Code. 
In tliose i»rocee<liiius lial.ii Xareiulru 
Bahadur Sinsfli was j'ouml lo l>e in pos¬ 
session anti an or-u-r was passed in his 
favour under section 11.1 pi), Xiie 
plaintiils tliereupon lih d the pjvsent suit 
for his ejectinenl and liiat of the i>ersons 
C'ultivatinir undtu* liiin. Xo reference was 
made in the plaint to section 54 of the 
Tenancy Act, hut tluu-e was also no 
reference to any ae'reenient of tenancy 
hetween the i>artiesand it was admitted 
that no rent liad l)t*en li^ed. l iider the 
circumstance.'^ it nlu^t ha\'e heen clear 
to all parties that the suit was filed witli 
leference to section 54. 

riie Assistaiit (’ollector flismissed the 
suit on the ‘ground that it was barred hv 
section 115. Criminal Ihocedure C’odL\ 
The learned District Jiulire aj)pears to 
agree with this conclusion and he also 
finds that there is nothing to show 
that the defendants are tenants of the 
ap))ellants. Onhotli these grounds lie 
has dismissed tlie aiipeal. 

It is clear at the outset that section 145, 
Criminal Pro<‘eclure Code, is no bar to 
tlie i)reseiit suit and no attempt has 
been made to su]>port the judgment of 
the Court below on this jioint. Section 
145 (5; lays down that the party in whose 
favour an order is jiassed shall be entitled 
to possession of the land “ until evicted 
therefrom in due course of law.” The 
expression “evictioji in due course of 
law” is just as much applicable to 
ejectment in proceedings under Chap¬ 
ter V of the Tenancy Act as it is to 
ejectment under the decree of a Civil 
Court. 

■The learned Pleader for the respond¬ 
ents supports the judgment of the Court 
below on the ground, first that there 
was no relationship- of landlord and 
tenant between parties, and secondly 
thkt section 34 of the Tenancy Act not 
having been pleaded in the plaint it 
is not open, to the appellant to fall back 
on the provisions of that section. The 
two points are closely connected. If the 
plaintiffs-appellants are entitled to rely 
on section 34 it is not necessaiv’ for the 
subeess.of' their suit that any contract 
of tenancy should have been entered 
into l^etween the parties. Section 34 


applies wherever agricultural land is 
occupied by the defendant without the 
Cfuisoiit of the land-holder. If the plaint- 
ihs assertion that the land is within 
their rt/a/adu/v' is correct, a point which 
has not yet Ijeen determined, the case 
fall.s precisely Avithin the terms of 
section 34. It is true that section 34 
Avas not sj)ecitically pleaded, but I am 
not aAvare that it has ever lieen laid 
doAvn that this omission is necessarily 
t;dal and, as 1 liave said above, in 
view of the jileadiiigs and of tlie cireiim- 
stances of the case it must haA'e )>een 
]ferfectly clear to all the parties con- 
cei-ued that tiiis Avas the provision on 
Avhich tlie plaintiffs were relying for the 
succ'ess of the suit. If tlie matters AA'ere 
}'es inteffra there is, in my opnion, much 
to be said for the vieAv that section 34 
Avas not intended to be made use of 
for the purpose of ejectment. The 
land-holder has the option either of 
treating the squatter as a tenant and 
claiming rent from him under section 34, 
or of treating him as a trespasser and 
ejecting him through the Civil Court. 
The contrary vieAv Avas, hoAvever, laid 
down by 8ir (Jeorge Knox in Balli v. 
Xftubat Singh (1) as far back as the 
year 1912, and Avas re-affirmed bv a 
Bench of this Court in Jagarcleo Singh 
V. All Hannnnd (2) in 1918. It has also 
been adopted by the Board of Ke\’enue 
in a large number of cases. The matter 
must, llierefore, be regarded as settled 
and it is not open to me to dissent 
from these rulings. It is certainly an 
anomalous position that a dispute 
betAveen tAvo rival zemindars should be 
fought out by proceedings under the 
Tenancy Act, but this is Avhat section 34, 
as interjireted by tliis Court, allows, 
and it is oxien to the defendant to ask 
to have the question of proprietaiy right 
referred to Civil Court under secUoii 199 
of the Act. The suit has been <lispused 
of on a iireliminan’ point and the real 
question at issue betAA-een the parties 
lias not been determined Iw either of 
the Courts beloAA*. I, therefore, set aside 
the decrees of both the Courts below 

(It 16 Inci. Ca.s. 120; 0 A. L. J. 771. 

(2) - H Ind. Cas. 010; 40 A. 300; 10 A, L. J. 249, 
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and remand the case through the lower 
Appellate Court to the Court of lirst 
instance for determination on the merits. 
Costs here and heretofore will al)ide 
the result. The same order will govern 
Appeal No. 153. 

K. s. D. Appeal allowed; 

Case remanded. 
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PATNA HIGH COURT. 

Miscellaneous Judicial Cases Nos. 66 

AND 73 of 1923. 

July 3, 1924. 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Foster. 

Sri Sri Raja SHIVA PRASAD 
SINGH of JHARIA and another 

—Petitioners 

versus 

EMPEROR— Opposite Partv. 

Income Tax Act (XI of lOJJ), if. (h)-Casc ataied 
^Commissioner, duty of- -Royalty, whether income 
Salami, character of—liability to assessment 

Laio -Widow—Maintenance, riyht of 
on joint property Finance .let (XU 
Sch. Ill, Part II Impartible estate 
to whom belongs—Super-tax -Larger 

deduction, when made. 

While an Income Tax Commissioner may stato 
•liis opinion on the questions involved, it ia his first 
duty to state clearly and fully the material facts 
’adniitted or proved in evidence before lum. [p. Ool, 

col. l-l , , 

Royalties paid by a lessee to the lessor are 

income within the meaning of the Income Tax Act 
.and are liable to assessment. [j>. 055, cols. 1 cV: i.J 
In the matter of RajaAynti Prasatl Singh Deo, 
00 Ind. Cas. 357; 0 P. 1>. •!. 02; 2 P. L. T 18S; (1921) 

•Pat. 81; (F. B.) and Secretory of State for India 

X. Sir Andrew Scoble, (I9l)3> A. C. 299; 72 Ij. J. K, 
B. 617; 51 W. R. 075; 89 L. T. 1; 19 T. L. U. 550, 

referred to. i , 

■ Where a lump sum is paid to tlis landlord under 

the name of salami for tlie granting of a lease, the 

sum so paid is in no sense income witliin the 

meaning of the Income Tax Act, Imt if the lease 

reserves rent or royalty, the sum so paid is incjme. 

[p. 050, col. l.i , 1 Ti- I T 

The right of a widow under the Hindu Law to 

be maintained out of her lat© husband s sliaie^ in 
the family property the hands of suivivinp^ 
co-parceners creates no immediate charge upon the 
property, but if it becomss n3C333ary to do so. she 
caix by proper stsps ol>taiii sii^h a ch.ir^o upon a 
reasonable portion of the joiut^property not exceed¬ 
ing her husband’s share, [p. 057, col. l.J 

Jayanti Subbiahv. Alamdu Mangamma, 2/ 

-45, referred to. 

r The Finance Act conlemplate.s tlie 
Reduction for piii'poses of super-tax only m 




larger 
a case 




where the income is that of an undivided familv in 
wliicli the members arc all jointly iiUcu-ested‘;md 
not ill the case of an imjiartible es'tato where the. 
ineomcisllie sole j)roperty of tin* holder for the 
time being, [p. 058, col. 1.] 

Kefeieiice made l.y the Commissioner 
of the Income Tax. 

Messrs. iV. C. Siiiha and B. B. Ghosh, 
for tlie Petitioner. 

The Government Advocate, for the 
(Opposite Partv. 

JUDGMENT. 

Mill6l?, C. J. —These two cases were 
heard togetlier as they involve to a large 
extent the determination of tlie same 
questions. In Case No. 66 of 1923 the 
petitioner is the Raja of Jharia. He was 
assessed to income-tax for the year 
1922-23^ upon a total income of 
Rs. 8,97,111. This included (1) a sum 
of Rs. 3,37,632 received liy the assessee 
during the year hy way of salami or 
premium for the grant of leases of tlie 
mineral rights on a portion of his estate, 
(2) Rs. 3,84,800 for royalties paid by 
the lessees of mining leases upon the 
coal raised, and, {3) a sum of Rs. 7,574 
representing annuities jiaid to the 
widows of the late Raja under hi.s Will 
and charged upon the estate. 

The assessee objected that the amounts 
entered under the alcove three heads 
were not assessable to income-tax an<l 
applied to the Court on the 2nd August 
last to require the (Commissioner to 
state a case and refer it to the High 
Court for decision under section 66 of 
the Income Tax Act, 1922. The Court 
granted the application and tlie matter 
has now come before us for decision 
upon a case stated by the Commissioner 
of Income-tax upon the I5th Novemlier 
last. 

Some difficulty arises at the outset 
as the facts have not l:)een very fully or 
clearly stated hy tlie Commissioner. We 
arc not tokl in the case stated anything 
about the nature of the leases under 
which the salami is payable except that 
they are leases of coal mining rights for 
a term of years. The number of the 
leases the amount of the salami in each 
case making up the total sum of 
Rs. 3,37,632 and tlie duration of the 
term are not stated nor are any other 
provisions of the leases referred tp. 
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Again with regard to the annuities no 
very definite findings of fact are arrived 
at by the Commissioner. He refers to 
the ill of the late Raja but does not 
state the terms of the Will under which 
the annuities are granted. He assumes 
that the estate is impartible and passed 
hy succession according to the law of 
primogeniture ljut in a later ])assage lie 
treats the case as one in which the 
devolution is governed not by inheritance 
but by survivorship and he questions 
the right of the late Raja to dispose of 
the estate by Will in so far as it has 
granted annuities to liis widows for 
their maintenance, if such grants should 
exceed that which they would otherwise 
be entitled to under Hindu Law. The 
case stated is in fact an argumentative 
expression of ins opinion as to the law to 
be applied in the course of which certain 
facts incidentally appear. We desire to 
take this opportunity of staling for the 
guidance of the Income Tax Commis¬ 
sioner in future that whilst it is quite 
proper for him to state his opinion upon 
the questions involved, it is his first duty 
to state clearly and fully the material 
facts admitted or proved in evidence 
before him. To adopt any other course 
must, inmost cases, result in embaiTass- 
ment and uncertairiifcty when the matter 
comes before the Court for its decision, 
the Court being bound by the findings 
of fact an'ived at. The result in the pre¬ 
sent instance is that we have had to con¬ 
sider some of the documents and the 
verbal evidence for ourselves and with 
the help of admissions by Counsel for the 
parties arrive at certain conclusions of 
fact. Otherwise we should have felt 
bound to return the case for further 
findings. 

It appears that the total salami amount¬ 
ing to Rs. 3,37,632 is made up of seven 
different sums payable to the proprietor 
by the lessees under seven instruments of 
lease. The leases which are for all 
material purposes in similar terms are for 
a period of 999 years. The salami is pay¬ 
able at the inception of the lease and is 
a non-recurring payment. An annual 
rent is reserved and royalty is also 
payable by the lessees on the quantity 
ot coai extracted. It would seem that 


[19M 

the salami in the present case is really 

in the nature of a premium paid for 

granting a lease. In other words it is 

the purchase price of a leasehold interest 

and it is contended on behalf of the 

assessee that it represents not income 

l)ut capital and that the transaction is 

merely the transference of the corpus 

from one form of security into another, 

from minerals or mineral rights into 

casli. Section I, clause (3) of the Income 

Tax Act, 1922 provides that the Act shall 

not apply to certain classes of income 

including “ any receipts, not being 

receipts, arising from business or 

the exercise of a profession, vocation 

or occupation, which are of a casual 

and non-reCiirring nature, or are 

not bv wav of addition to the re- 
« • 

numeration of an employee.” Now these 
salamis ixve in no sense receipts arising 
from business or tlie exercise of a pro¬ 
fession, vocation or occupation but it is 
urged on behalf of the Crown that they 
may recur for the leases may fall in by 
forfeiture and in any event they are for 
a definite term. The case of Birendra 
Kishore Maiiikya v. Seci'etai^y of State for 
India (1) has been relied on. There the 
question was wliether certain receipts 
including, inter alia, (a) salami paid by 
transferees of occupancy holdings for 
obtaining the landlord's consent to the 
transfer, and, (6) patta salami, a fee 
generally of one rupee, paid by the 
tenant on settlement of waste lands or 
abandoned holdings were assessable to 
income-tax. The real question for deter¬ 
mination in that case was whether the 
sums so paid were agricultural income 
which is exempt from income-tax under 
the Act. It does not appear to have been 
argued that they were not income at all. 
The Court held that the first of the above 
classes of salami was not agricultural 
income within the meaning of sections 2 
and 4 of the Income Tax Act, 1918 but 
that the second class was exempt from 
tax as it might reasonably be regarded 
as rent or revenue derived from land. It 
by no means follows, however, tliat 
because a particular class of payment 

(1) 61 Ind. Cas. 112; 48 C. 766; 32 C, L. J. 433; 23 

C. W. N. 80. 
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included under the term salami is regard¬ 
ed as the income of the recipient, 
every payment which may be popularly 
described as salami must be income. 
Small payments recurring from time to 
time in connection with the same holding 
may perhaps be legitimately regarded as 
income in most cases, although I am not 
prepared to subscribe to the proposition 
which might be deduced from the case 
cited that the capitalised value of the 
rent paid in a lump sum is in all cases 
to be regarded as income. The fees pay¬ 
able on transfer of holdings may perhaps 
bear some analogj' to certain classes of 
fines payable to the lord of the manor in 
England on the enfranchisement of copy 
holds: (Earl) Cowley v.Wellesley (2)or those 
paid to the landlord on the grant of a 
fresh lease under a covenant for perpetual 
renewal: Brigstocke v. Brigstocke (3) or 
under the power to renew contained in 
the settlement: Simpson v. Bathurst (4). 
These are now regarded as casual profits 
to which under the Settled Land Acts 
the tenant for life is entitled. The dis¬ 
tinction between capital and income is 
one of importance in the case of settled 
lands in England and the principles 
there followed are of some assistance but 
not necessarily conclusive, and it may be 
mentioned that under these Acts a fine 
received on the grant of a new lease 
under statutory powers is treated as 
capital money arising under the Act and 
not a? casual profits to which the tenant 
for life is entitled as in the case of re¬ 
newals under a power conferred by the 
Settlement. Moreover in the case 
of mining leases a part of the rent 
must be set aside and applied 
as capital money unless a contrary 
intention is expressed in the settlement. 
It would appear that under the Settled 
Land Acts except in so far as they 
make such receipts income to which the 
tenant for life is entitled they are treated 

as capital. , , , 

Royalties paid to the lessor although 

they may be regarded in one sense as 


instalments of the pui*chase price of the 
minerals forming part of the land are 
treated in England as income and have 
been so treated in this Court. See In 
the matter of Raja Jyoti Prasad Singh 
Deo (5). They are nonetheless income 
merely because they are paid for rights 
the exercise of which involves a waste 
of the capital. As was pointed out by 
Lord Haisbury, L. C., in The Secretary of 
State for India y. Sir Andrew Scohle {^) 
“where you are dealing with income-tax 
upon a rent derived from coal (and the 
same would apply to royalties) you are 
in trutli taxing that which is capital in 
this sense that it is a purchase of the 
coal and not a mere rent,” but he adds 
“The income-tax is not and cannot be, I 
suppose from the nature of things, cast 
upon absolutely logical lines.” At the 
same time there is a vast difference 
between a sum paid once for all for the 
lease of mineral rights and a rent or 
roj’'alty paid annually to the lessor. The 
lessor in this case who holds an unfetter¬ 
ed right of disposal would appear, in 
granting these leases to have had tAvo 
objects in view Avhich are distinguishable. 
In so far as rejit and royalty are reserved, 
he is founding an annual increment to 
the income of the Raj for himself and 
his successors but with regard to salami 
it is the price he demands for parting 
Avith his direct enjoyment of the pro¬ 
perty by himself and his successors for 
a period of 999 years. He is parting 
AAutli the capital to persons Avho, A\diilst 
not purchasers of the fee simi^Ie, are 
undouljtedly purchasers of a large 
interest therein. The purchase price is 
presumably not based upon the estimat¬ 
ed out-turn but is paid in exchange for 
the long term transferred. Possibly it 
may be objected that the distinction is 
one of degree rather than of kind, 
recurring payments at short periods be¬ 
ing treated as income and a single pay¬ 
ment of a similar kind covering a long 
period being treated as capital, but after 
all this is a distinction acknoA\dedged 


(1866) 1 Eq. 656; U L. T. 425; 14 W. R. 528; 

^^(3)T^78) 8 Oh. D. 357; 47 L. J. Ch. 817; 38 L. T. 
.760; 26 W. R. 761. 

(4) (1870) 5 Ch. 103; 22 L. T. 29; 18 \V, R. 772. 


(5) 60 Ind. Cas. .357; 6 P. L. J. 62; 2 P. L. T 188* 

(1921) Pat. 81 (F. R ). ' 

(6) (1903) A. O. 299; 72 L. J. K. B. 617; 51 W H 
675; 89 L. T. 1; 19 T. L. R. 550. 
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in section 4 of the Act itself and, as 
lias been ohs'.'rved. the Income Tax Acts 
are not cast upon ahsolutely Inimical 
lines. Xor does tliere appear to be any 
reason why we sho\iId extend the excep¬ 
tion made in tlie case of rent and rovaltv 

4 • 

to tlie case of a non-recurring payment 
made to cover a long ])eriod. 

Jii so far as the. leases in question 
form transactions b\' which a him|) sum 
is ]^aid under tlu‘. name of for 

the granting of the lease I consider tliat 
it is more in tlie nature of an out and 
out sale of property and tliat the sum 
so received liy the lessor is in no sense 
income within the meaning of the Indian 
Income Tax Act. In so far as tlie leases 
reserve rent or royalty the sums so ]>aid 
are in my opinion income. 

It was also urged that the question 
could not be judgecl by (( priori standards 
but that it should first be ascertained 
how the money was in fact treated by 
the assessee, that is whether it was re- 
investefl as capital or spent as income. 
The short answer to this argument 
\yould appear to be that the assessee 
liaviiig absolute control over his estate 
-was inider no obligation to invest the 
ca])ital for the benefit of those who 
might succeed him. Imprudent or 
embarrassed persons might spend their 
'capital as they would their income, but 
it is nonetheless capital and an enquiry 
on these lines would be fruitless. 

With regard to the annuities payable 
to the widows of the late Raja under 
his Will the facts as I have stated do not 
fully appear from the case presented for 
our opinion. The Will, however, is on 
the record. It is dated the 27th August 
1915. It recites that the entire Paiyannas 
Jharia and Jaynagar in Manbhum are 
the ancestral zernindari of the testator 
"and that he has other immoveable pro¬ 
perties in the District of Manbhuni and 
elsewhere. These he leaves to whoever 
may be his heir at his death. Of his 
■cash and moveable properties including 
diamonds and precious stones a 6-an-nas 
share is to appertain to his ztmindari 
and to go to his heir. The remaining 
10 annas share he leaves to his wives who 


their absolute use. The Will then pro¬ 
vides as follows : 

“JCach of my wives shall get a 
maintenance of Ks. 3,600 per annum and 
he who will inherit and be in posses¬ 
sion of the zeiniIldari £it any time shall 
be bound to pay to each of my wives 
maintenance at the above rate, i.e., at 
the rate of Rs. 3,600 per annum and 
lie shall pay the said amount of main¬ 
tenance in 12 equal instalments, i. c., 
Rs. 300 every month. If the amount be 
not i)aid according to the instalments, 
tlien he shall j>ay interest at the rate of 
Re. 1 i)er cent, per mensem, and the 
zemindari left by me shall remain charg¬ 
ed for the amount of maintenance and 
interest for default, i. e., my wives shall 
l:»e competent to sue, individually or 
jointly, for the amount of maintenance 
with interest which will be due to them 
respectively and realize the same by 
selling the property left by me.” 

The assessee contends that the sums 
paid by him as maintenance under tiie 
above termsof the Will should he deduct¬ 
ed from his assessable income. These 
sums are payable out of the income of 
the which includes in addition 

to the taxable income agricultural income 
wliich is immune from tax and which 
admittedly is much more than sufficient 
to pay the maintenance. It is clear that 
on the facts disclosed the assessee has 
made out no case for deducting the 
whole of this sum fi'om his taxable income 
nor has he shewn how much is charged 
thereon. TJie maintenance granted to 
the widows is charged upon the whole 
zeviiiidari and to that extent it is the 
income of the widows. The income of 
the zemindari, however, is that of the 
assessee subject to the charge. This he 
may pay either from the agricultural or 
the non-agricultural income and so fullil 
the obligation cast upon him, but there 
is no evidence from which we can say 
how much should be charged to 
agricultural income and how much to 
the taxable income. The agricultural 
income has not been disclosed and 


although I am not prepared to say that 
.no portion could be properly deducted 
from the taxable income if proper 
^hall suiTive him in equal shares for materials were forthcoming I consider 
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that there is no evidence Avhich would 
entitle us to direct anv reduction on the 
taxable income of the assessee in the 
present case. 

It was argued that the widows were 

entitled to be maintained in anv case 

%/ 

out of the income of the estate and, 
therefore, the fact that maintenance was 
granted to them, under their husband s 
Will could make no difference to the 
assessee's obligation to pay income-tax 
on the sums paid for their support. It 
maybe that he could not deduct sums 
expended by him out of his income to 
support his children and others depend¬ 
ent upon him even though lie were 
bound by law to support them but in 
the present case the maintenance is 
made a charge upon the estate by the 
late Raja's Will. The right of a widow 
under the Hindu Law to be maintained 
out of her late husband's share in the 
family property in the hands of surviv¬ 
ing co-parceners it is true creates no 
immediate charge upon the property but 
if it became necessary to do so she 
could by proper steps obtain such a 
charge upon a reasonable portion of the 
joint property not exceedingherhusband’s 
share. 8ee Jayanti Subbiah v. ALamelu 
Mangamvia (7). But in the present case 
the obligation of the assessee arises not by 
reason of the Hindu Law but because the 
income of the zemindari to the extent 
of the maintenance granted belongs to the 
widows and not to the assessee and the 
whole ztvilndari is subject to a charge 
for its enforcement. As already staled, 
however, there is no evidence before the 
Court to enable it to determine to what 
extent the maintenence is charge upon 
the taxable income of the assessee and 
we do not think the decision of the Com- 
jnissioner in its result can be distuibed. 

The result is that 1 find that the saUuni 
received in this case is not chargeable 
to income-tax, that the royalties receiv¬ 
ed are taxable income and that in the 
particular circumstances and on the 
facts disclosed no case has been made 
out for deducting the maintenance an¬ 
nuities from the taxable income of the 
assessee. The petitioner has succeeded 


roughly as to half tlic deductions wliic^i 
he claims and lias failed as to the other 
half. We consider that in the circum¬ 
stances he is entitled to lie paid lialf 
the costs of this reference. The hearing 
fee we assess at Rs. 80, 

In I'ase No. 7;^ of 192;i the petitioner is 
Raja Jeoti Prashad Singh Deo of Paiudi- 
kote. His income for the year 1922-23 
was assessed at a sum of Rs. 3,19,093 
for tiie purposes of iiicome-ta.\*. This 
includes (1) Rs. 1,25,279 received as 
salami under mining leases similar to 
those in the other case and (2) Rs. 1,97,752 
on account of royalties from the 
mines. It is conceded that the facUs 
material for determining tJiese two (pies- 
tions are similar to those of the previous 
case and that the same considerations 
apply. The judgment just pronounced 
in the previous case will govern this 
case in so far as the above two items 
are concerned. 

A further point, however, arises in this 
case as to the amount which should be 
deducted from the total income for the 
purpose of arriving at the income assess¬ 
able to super-tax. Section 55 of the 
InconieTax Actpiovides for the imposition 
of super-tax in any year at the rates 
laid down for lhat year hy Act of the 
Indian Legislature. The super-tax for 
the year in (piestion is laid down in the 
Indian Finance Act, 1922, Schedule III, 
Part 2. The effect of tlie latter enact¬ 
ment is that in the case of every in¬ 
dividual super-tax shall be payal)le on 
the excess over Rs. 50,000 of total income 
vhereas in the case of every Hindu 
undivided family it is payable only on 
the excess over Rs. 75,000 of total income. 
The assessee was assessed to super-tax 
as an individual. He claims that his in¬ 
come is that of a Hindu undivided family 
and that llie larger exemption should be 
made. He admits that his estate is an 
impartible Raj and tliat the collateral 
members of his family have their sepa¬ 
rate property, but he contends that he 
and his three sons constitute a Hindu 
undivided family and that the income is 
that of the joint family. Once it is ad¬ 
mitted that the estate is impartible, 
and this is the only evidence we have 
about it, then we must assume that the 


(7; 27 M. 15. 
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members of the joint l’aniil\' have none 
of tlie riabts of (•o-])areenershi|) (‘X(*e|)t 
a right of simee-sioii l\v survivorship 
limited l)y tlie rule of impariil)ility which 
allows only one member at a time to 
hold. The>' cannot demand ]»artition or 
assert anv rialit \n anv individual share 
in the estate nor ''an tliev I'eslrain aliena- 
tioii. 'The income nl’ the (‘state is that 
of the incuml): ni fo*- the tinn* beinu’, inu’ 
does the fa.-l deal he is Ijound io niain- 
tain Ids svuis enlil le him to treat the in- 
come as that of the undivided fandlv. 
It is essentiallv his income and I so 

4 

hold. The h'inaiu'c Act contemplates tlu‘ 
larger det-lucticii for tnir[)oses of suv^er- 
tax only in a ca-e where the income is 
that of the undividecl fa.milv in whieli 
they are all jointly interested and not 
in the ease of an iinpartil>le estate where 
the income is the sole lu’operty of the 
holder foi* the time being. In my 
opinion the Income Tax Commissioner 
was right in assessing sni)er-tax uy)()ii the 
excess ovei' Us. 50,()0(i of total income. 
There will be the same order as to costs 
as in the jirevious case. ^Ve assess the 
hearing fee at Us. 80. 

Foster, J. —1 agree. 

K. s. L>. Onkr acc<>r(fin(/'ff. 


RANGOON HIGH COURT. 

Civil Kbvisiox Xo. 153 of 1923. 
December 17, 1923. 
Present Ju-stice Young. 
U A SI" — P LA I NT IF F~ A PFKI J.A N T 
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KATTARA— Defkn PANT—Ubspondent. 

hjvidtnct' Act i/ •>/ 1ST Jk ■'<•'<■ It'-!, Itt-I Hunicn <»/ 
pror*/ Srt/r ml credit or for r<(sh (.'iril ]'nirrdu rr 

Cr>d‘‘ {Act. t* /OcS', N. //•> Ucvuioii- l*roii^infi 

cf law disregarded. 

Wher^ sellr*!'of 2ouds avers their sale for 
:»Tnl Uir hu''>''r UiAl lic hi‘ils<ht 

► or tlio '■[ r? uii liiu 


latter. 

Where a Court has applied its mind to the law 
and decides wronp’lv, there is no ffrouiid i\)r revision 
but where it disri'gards some provision of law and 
has not applied its mind to ihul provision, there is 
groviad lor revision. 


Revision against the decree of the 
District Court, A’amethin, in Civil Appeal 
Nc. 33 of 1923. 

Mr. P. S. Chnri, for the Appellant. 

^ir. Hai/, for tlie Respondent. 

JUDGMENT. —In this revision case 
the plaintilY pleaded that he had sold 
certain cattle on credit. The defendant 
rejilied tluit he had bought them for 
<'ash. The learned Judges in the Courts 
Ijclow place:! the onus on the plaintiff 
to jnove that he had sold them for credit, 
d'he plaintiff contended that the onus 
^vas wrongly placed. In this, 1 think, he 
was correct. The plaintiff pleaded the 
sale and no payment. The defendant 
replierl pleading payment. The onus, 
tlierefore, was on him. 

Tlie next question is to consider 
whetlier 1 can take cognizance of this 
fact in revision. 

The learned Judge certainly applied 
liis mind to the question but came to a 
wrong decision. He considered the case 
fell under section 102 of the Evidence 
Act. It is contended that section 103 is 
the more specific section, more particu¬ 
larly apjjlicable, and that this provision 
of law would liave been of valuable assist¬ 
ance if he had applied liis mind to it. 

In Zeyn v. Mi On Kra Zan (1) it \yas 
Jiekl that wliere a Court lias applied 
its mind to the law and decides wrongly, 
iheii there is no gi'ound for revision; 
but, where it disregards some provision 
of law and has not applied its mind to 
that provision, then there is ground for 
revision. In my opinion, the learned 
Judge failed to apply his mind to sec¬ 
tion 103, and I think there is ground 
for revision. The decree must be set 
aside and the case must be remanded 
fora new trial. Costs two gold wo/iRrjf. 

s. D. Case remanded. 

J' 2 L. IP It. 333 al p. 310 . 
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ALLAHABAD HIGH COURT. 

Letters Paten'T Appeal No. 129 of 1922. 

March 7, 1924. 

Present: —Sir Grimwood Mears, Kt., 
Cihief Justice, and Mr. Justice Piggott. 

HANUMAN PRASAD and another — 
Plaintiffs—Appellants 

'l^CVSH S 

RAGHUNATH PRASAD— Defendant 

—Respondent. 

Public hvjhioay — Immediate, access, riffht of • 
Private right—Infringement Special damage. 

A right of immediate access from private pro¬ 
perty to a j)u])lic higiiway, as a private right, is 
distinct from the riglit of tlm owner of tliat pro¬ 
perty to use the higliway itself as one. of the 
public. An infringement of such private right 
of access amounts to special damage to found a 
private action thereon against the infringement, 
[p. 659, col. 2; p. 660, col. 1.] 

Lyon V. Fishmonger's Co., (1877) -16 L. J. Cli. 68 
at p. 80; 1 App. Cas. G62; 35 L. T. 509; 25 W. K. 
165, Ham Chandra v. Joti Parshad, 8 liid. C.ks. 
808; 8 A. L. J. 19; 33 A. 287. lihawan Singh v. 
Xarotani Singh, 2 Ind. Cas. 365; 31 A. Ml; 0 A. L. 
J. 499, referred to. 

Letters Patent Appeal against the 
judgment of Mr. Justice Gokul Prasad, 
dated the 14th July 1922. 

Messrs. B. K. Mukerji and P.L. Banerji, 
for the Appellants. 

Dr. K. N. Katju, for the Respondent. 

JUDGMENT. —^This appeal arises 
out of a suit in which the plaintiffs asked 
that a certain portion of a recently con¬ 
structed building which had been put 
up by the defendant miglit he removed 
inasmuch as it was interfering M-ith a 
right of way which the i;)laintitTs harl in 
respect of the houses they occupy. 
Shortly their case was that for a i)eriotl 
of over 40 years they had been ae- 
custome-d to travel by foot, with ekkas 
and carts over what is marked upon llie 
map before ns a.s “ public way BBBB . 
They traced the oi’igiii of thi.s public 
way by saying that at one remote periorl 
round about 1864 the land was covered 
w'ith houses whicli at some date not 
specifically stated fell down and that for 
a very long period of time there were 
marks of where the houses had been and 
portions of the ruined houses, that there 
arose a practice of passing over the site 
of the ruined houses and that for a 
period longer than is necessary to obtain 
a prescriptive right ekkas and carts and 
foot possengers had uniformly, ojiciiiy 


CASES. 

and without interruption passed to the 
liouses lying to the east along lliis defin¬ 
ed route, llecentlv the defendant iiaving 
purchased the land has ereeded build¬ 
ings upon it. The particular luiilding 
which is said to interfere with the riglit 
of wav is the smaller southern re<*- 
tangular building. According to the map 
it completely blocks out the old route 
and a new road appears to the south 
and is indicated by letters, YY, but 
the plaintiffs’ complaint is that YY is 
only 4' 11" in width whereas the previous 
))u])lic way was more than 6' 7" wide, 
d'he lower Ai)[)ellate Court accepted the 
contention of the plaintiffs that the 
building of tlie smaller southern rec¬ 
tangular portion of the house was an 
infringement of the right of way which 
tliey liad acciuired and thougli the 
pleadings indicated a private right of 
way the discussion in the Courts seemed 
to have opened out until this right of 
way was being talked of as a public 
right of way. To our mind the matter 
is not one of great practical importance 
because what the i)laintiffs are com 
plaining of is the i>articular damage which 
they now suffer inasmuch as whereas for¬ 
merly they were able to drive ekkas and 
carts right up to their liouses they are 
now coniiielled to leave those ekkds^ and 
carts some 400 or more yards away from 
their house. It has been contended by 
Dr. Katju that this action is not compe¬ 
tent to he brought by the plaintiffs 
because theyhav(Miot suffered a particular 
damage over and above tliat wliicli 
other people hav(‘ suffered : but that is 
not (piite a c()ni|)lete statement of the 
law because all hough the |)laintiffs must 
show a particular damage it is clear 
that a private right of this kind has 
been recognised as being lartieular 
damage in the case of iudivic ual mem- 
bers wlio have enjoyed access to the 
highway from adjoining i)roperty and if 
authority were needed for that passage 
it is to be found in the case of Lyon v. 
Fishmonger s Co. (1). Lord Selborne said 
after referring to several authorities; 
“Those authorities recognise such a 
right of immediate acce.-^s from private 

a) a877) 46 L. J. Ch. 6-i at p. 80; 1 App. Caa, 
662; 35 L. X. 569, 25 W. K. 16a. 
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property to a public highway, as a private 
right, distinct from the right of tlie owner 
of that property to use the highway itself 
as one of ihe puhlic. ' Therefore, the 
plaintilYs in tiiis case can be regarded 
in two capacities, one as ordinary mem¬ 
bers of the puldic in relation to this 
road and, sectnully, as liaving a particular 
riglit in it by virtue of the long user. 
In our opinion the decision of the learned 
Judge of this Court cannot stand. It is 
certainly not in conformity with the case 
of Ram Chondra v. Joti Parshad (2) nor 
with the case of Bhawan Sinqh v. 
Navotam Singh (3! and the decision of 
this Court in the unreported case of 
Mahpal Singh v. Manica and Jankia 
[Letters Patent Appeal No. 35 of 1914 
dated the 7tli of November 1914]. This 
is a case in which we set aside the 
judgment of the learned Judge of this 
Court and restore that of the lower Appel¬ 
late Court, hut we stay execution for 
three months if within that period the 
defendant is able to provide a way by 
deepening YY to the south which will 
permit of an uninterrupted access. AVe 
think that this is a case in which the 
defendant should confer with the 
Municipality and if tlie defendant can 
within three months produce before us 
an alternative scheme which will do away 
with the necessity of cutting tlieir smaller 
building in half as will be the con¬ 
sequence of the order of the lower 
Appellate Court we will vary our order 
by embodying such scheme in our decree. 
In our opinion all that would be neces- 
saiw would be for the defendant to 
obtain the consent of the Municipalitv 
to a passage 6' 7" passing round the 
southern part of the smaller building 
and proceeding northway until it joins 
the public Avay BBBB. We have very 
roughly in black lead pencil indicated 
the sort of pathway that we mean but 
the object of the defendant's obtaining 
the help of the Municipalitj’ is that there 
may not hereafter come fonvard some 
owner of land lying to the eastward of 
the smaller building who will contend 
that the road is an invasion of his 
private I'ight. On this point we must 

O ® 1!^; 33 A. 287. 

0; 2 lad. Cas. 365; 31 A. Ill; 6 A. L. J. 1U9. 


have proper assurances. Our decision, 
therefore, to-day is that we restore the 
judgment of the lower Appellate Court 
subject to our embodying in the decree 
an alternative arrangement within three 
months if such alternative arrangement 
can be arrived at. The period of three 
montlis is not to he extended unless for 
good cause shown. Tlie question of costs 
will be decided later. 

X. H. Order accordingly. 


RANGOON HIGH COURT. 

P'iRST Civil Appeal No. 61 of 1923. 

February 11, 1924. 

Present: —Mr. Justice Lentaigne and. 

Mr. Justice Carr. 

T. D. FOSTER and others—Defendants 

—Appellants 
versus 

R. M. A. L. CHETTY Firm—Plaintiff 

—Respondent. 

CorUracf Act {IX of 1672)^ a. oO — Payment — 
Appropriation. 

If a creditor does not agree to appropriate and 
apply a payment according to the debtors specific 
directions, he should reject the pajTnent at once, 
otherwise he is bound to apply it as directed. 
This will be so even if he were to tell the debtor 
at the time of payment that he will not appl.v 
it in accordance with the latter’s directions, fp. 662, 
cols. 1 & 2.] 

Davenport v. Queen, (1877) 3 App. Cas. 115; 47 L. 
J. P. C. 8; 37 L. T. 727 and Croft v. Lumley, (1858) 
(> H. L. C. 672; 10 R R, 1459; 27 L. J. Q. B. 321; 4 
dur.^(N'. s.) 903; 6 W. R. 523, referred to. 

First appeal from the District Court, 
Amherst, in Civil Regular No. 13G 
of 1922. 

Mr. Villa (with him Messrs./fay and 
Jeejeebhoy),ior the Appellants. 

Mr. Chari^ for the Respondent. 

JUDGMENT. 

Lentafg^ne, J.—I would hold that 
on the 9th May 1922 w’hen Dayalal 
handed the cheque for Rs. 6,000 to the 
plaintiff Chetty, he gave the Chetty a 
specific direction that the proceeds of 
that cheque should be paid to the pro- 
missor\'-note in suit. 

It is admitted that the Chetty realised 
the proceeds of this cheque on the 18th 
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May, and 1 would hold that pajunent 
by cheque, which was only conditional 
on the 9th, became an absolute payment 
on the 18th May wlien the proceeds were 
obtained. The (''hetly states that he 
then credited the Us. (),000 to Dayalal’s 
account in order to keey^ it in susi»ense 
until he could see Davalal. 1 will dis- 
cuss below the legal question whether 
he was legally entitled to take that 
course. 

The Chetty lias then stated, and the 
District Judge has found as a fact, that 
on the 22ncl May an arrangement was 
come to between tlie Chetty and Dayalal 
that the Us. 6,000 should tie appropriat¬ 
ed to certain earlier promis.sory-notes 
and that onlv Rs. 750 and Us. 120 should 
be credited to the promissory-note in suit. 
The District Judge has also found as a 
fact that the Chetty had entered the 
amount in the suspense account with 
the object of persuading Dayalal to alter 
the previous aiiproprial ion to tlia! 
recorded in the accounts on the 
22nd May and that he succeeded in 
persuading Dayalal to do so. Having 
regard to the fact tliat Dayalal admits 
that he signed Exhibit B. showing tliat 
he had received the other promissory- 
notes from the (Mietty on the 22nd ^May, 
1 would agree with the.se findings of fact 
as to what occurred on the 22nd May, 
but, in my opinion, these facts will not 
affect the legal position as existing on 
the 18th May. 

1 think that a question arises whether 
Dayalal was really acting in part as the 
agent of Foster when he made the pay¬ 
ment on the 9th May, but for the pur¬ 
poses of argument I will first assume 
that Davalal was not acting as agent 
for anybody and that lie was merely 
paying a debt due by himself and others. 
On this assumption he was a debtor 
paying a debt by a cheque which was 
a conditional payment an<l when mak¬ 
ing such payment he gave a direction 
as to the appropriation of that payment 
which became an absolute payment on 
the 18th May at a time when the said 
direction still remained uncancelled. It 
appears to me that there is no question 
that the Chetty, on the 9th May, accepted 
this conditional payment by cheque, and 


It is clear that he did not renudiate such 
acceptance at any time up to the date of 
his receiving the actual cash amount. 
In my opinion il was the dutv of the 
CheWy creditor to obey the direction as 
to appropriation when he receive<i the 
cash or proceeds ou th(‘ lS(h Mav, ;iud 
Uiat the )'n*vision at the eiel of spofion 
50 of the Indian Contrac-I A'-l. 1872. 

uould ha\’e applierl and i^'as mandatory 
to the effect that the pavment ‘'must 
applied accordingly." If'^then the Chetty 
had done what lie Avas l^ound by law to 
do, he Avould on the 18tli May have made 
an entry of sati.sfaction to the extent of 
Rs. 6,000 in respect of the i>romissory- 
note in suit. In that case there would be 
no (piestion that both Foster and Datta, 
as well as the other, appellants, would 
have ceased to be liable to the Chetty for 
more than the small balance of Rs. 120 
by reason of the increase of the total debt 
to the extent of the one inoiilh’s intei'(*sf 
ttf Rs, 120 then due. I Ihink that the 
appellants were entitled to that benefit 
from this payment, whether the Chetty 
did his duty or not, and I do not 
think that the Chetty can alter tliat 
liosition l)y committing a breach of 
duty. If it is held, as I tliink it must 
l)e, that Foster and Datta were released 
from liability" to the extent of Rs. 6.000 
on the 18th M ly 1922, I flo not sei* 
how any agreement come to between 
Dayalal and the Chetty on the 22nd 
May could alter that position and revive 
a liability Avhich had lieen pro ianto 
extinguished. 1 think that it Avould be 
necessary to get Foster and Datta, as 
AA-ell as the other appellants, to join in 
the agreement reviving that liability for 
the portion of the debt Avhich had been 
extinguished. 

Though I am satisfied that the above, 
propositions are correct statements of 
the laAv ajiplicable to the facts of this 
case, I have been unable to find any 
authorities on cases exactl>' i)arallel to 
this case; and it Avas admitted at the 
Bar that the Advocates concerned had 
been unable to obtain any authority in 
point. Ou behalf of the respondent it 
AA'as contended that so long as the 
Chetty did not act on the direction, if 
any, received ou the 9th May, it Avaa 
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Open to him to kee]» the money in a 
susjieiise account and suhsefpiently to 
cet the debtor to can<'el tlie aj)propria- 
tion. ^Iv answer to tliis arirument is 
that, in my o])inion, the C^hetty was not 
entitled to kcej) the money in a sus¬ 
pense account, for a simple hour, because 
he had received and acee])ted tlie cheque 
and tlie nioney with a specitic direction 
which bv Imv lie was bcuind to carrv 
out. 8ecti»ni 59 of the Indian (’ontract 
Act is sperdfic and mandatory to tlie 
effect tliat the payment must be a]iplie<l 
accordinuh*, and a failure to carrv out 
tluit statutory’ ])r<u'ision for a sinsle 
day or a sinule hour ^vas illegal ami a 
breach of dut\'. ddic section does 
authorise a creditor to refuse to receive- 
a payment, if he does not a,Q:ree to the 
spec'ifi'' direction as to the appropriation 
thereof; but. in my opinion, it is clear 
that studi ehaditui must bo made at 
once, and if lie does not at once reject 
the payment, it is too late for him to 
contend that he has not received a 
payment legally apjiropriated to the 
particr.lar debt. Once he receives the 
payment, the question arises with wliat 
intention did tlie <lel)toi* make the pay¬ 
ment ? For example, it has been licld 
by their l..orrIshi])s of the Privy f\‘>nncil 
in /)urcapor/ v. (JnecD-Eniprvs.'i (1), tliat 
in a case whore a tenant, who had in¬ 
curred a forfeiture, tendered a sum for 
rent whicli the landlord nominally re¬ 
fused to accept as rent Init did in fact 
keep under protest, stating that he was 
receiving it conditionally and Avithout 
prejudice to tlie right to deal Avith the 
land as forfeited, the landlord AA-as 
taking a course he Avas not entitled to 
take and had tliereby AA'aived the for¬ 
feiture. The same point had previously 
been decidc<l ky tlie House of Lords 
in the case of Croft A^ Linnlc)/ (2), 
Avhere the landlord told the tenant at 
the time f»f payment that he refused 
to accept the money as rent hut that 
he took it solely as compensation for 
the use of the land. Consequently, it 
Avould seem that even if the Chetty had 


iV) <1877, App. Cas. llo; 47 L. J. l\ C. 8; 
T 7*27 

^2) (1858i f> H. L. P. 072; 10 K. R. MoO; 27 
g. B. 321; i Jur. (n. s.) 003: C W. R. 523. 
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told Dayalal on the 9th May that he 
refused to comply AA'ith his direction 
to apply the cheque to the note in suit 
anfl that he intended to apply it to 
other notes, it would not have justified 
him in keeping the cheque in contra- 
A'ention of Dayalal’s direction, and his 
only proper course Avould have been to 
return the cheque then and there to 
Dayalal. fortioi'i the Chetty after 

apparently accepting the cheque without 
lUfdcst on the 9tli May, was not entitled 
to disregard the direction <ui the IStli 
MaA' when he receiA'ed the cash. These 
tAA'o autliorities and other decisions to 
which r haA’c referred bear out the con¬ 
struction Avhich I have jdaced on section 
59 td the Indian Contract Act, 1872. 
That heing so it seems clear that the 
note Avould have been satisfied and dis- 
<*harged pro tanto on the receipt of such 
liayment; and sucli Avas in fact the in¬ 
tention of Dayalal on tlie 9th and there 
is no evidence that he liad any change 
of intention before the 22nd May, and, 
moreover, it is not suggested that he 
had any communication Avith the Chetty 
betAveen 9th and 17th May. Once it is 
clear that the note AA'as satisfied and 
rlischarged pro tanto on the 18th May, 
it scorns an obAuous proposition that 
tJie satisfied portion could not he reA'ived 
Avithout the consent of the five obligors, 
assuming oA^en that a reAUA^al Avith their 
consent AA'ould not have been a breach of 
the stamp laAv. 

For the above reasons I Avould hold 
that tlie promissory-note in suit AA'as 
satisfied by the tAvo payments discussed 
above except as regards a small balance 
of Rs. 4-12-0 due for interest Avhich has 
not been referred to in the argument 
and is too small to justify a decree 
Avhen it can more conA^eniently be 
deducted from the cost to be aAA'arded. 

I. therefore, set aside the flecree of the 
District Court and direct that the suit 
as against all defendants be dismissed, 
but that the plaintiff Chetty shall pay 
the costs in both Courts to the appel¬ 
lants, Foster and Datta, less Rs. 4-12-0 
to be deducted therefrom as the balance 
of interest. 

Carr, J. —I concur. 

s. D. Peev^^ aside. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 113 

OF 1923. 

April 17, 1921. 

Present :—Sir Lancelot Saiiflerson, Kt., 
Chief Justice, aiul Mr. Justice 

1^ ci Iv 1*<1 11 

RAJANI KANTA SAHA and axotuer— 

Defendants—Appellants 

VC)*S71S 

RAJENDRA KUMAR BOSE— Plaintiff 

AND others—Defendants—Respondents. 

Civil Procedure Code (Act Co/ O. Xl-,1, 

r. Hd- Specific proviA'ions meetinfj riccesaities of rase 
— Remand, whether should be made Practice. 

Where the Code of ('ivil Proeeduro contains 
specific provisions nhicli would meet tlie nece.s- 
sities of the cn.se in (piestion the Court should not 
exercise its powers of nmumd. |p. HlU, col. l.j 

Abdul Karim Abu Ahmad Khan (i/ui'ua ri. v. 
The Allahabad Hank, Ltd., 11 Ind. (’as. oJlS; 11 
C. 929; 21 C. W. N. 877; 2G C. 1.. d 1!) (F. H.i. 
followed. 

Prosiinna Chandra Chaltopadhifa v. Hiddtja Satk 
Uistru. 50 Ind. Cas. 510; 21 C. W. N. 708; 01 C. L. 
J. 360, referred to. 

Appeal against the decree of the Second 
Additional District Judge, Dacca, dated 
the 14th of July 1922, reversing that of 
the Munsif, Fourth Uourt at Munshignnj, 
dated the 27tli of January 1921. 

Bahu Heramba Chajidra (dnha, for the 
Appellants. 

Babus Surat Chujidra Roy Choudhunj 
and Heralat Chuckerbutty, for the Re¬ 
spondents. 

JUDGMENT. 

Sanderson, C. J. -This is an 
appeal by defendants Nos. 1 and 2 
from a judgment of the Second Addi¬ 
tional District Judge of Dacca, dated 
the 14th of July 1922. 

The judgment of the lower Appcdlate 
Court dealt with two Suits Nos. 305 and 
321. Tlie i)laintiff alleged that the lirst 
and the sec<)nd defendants liad by erec¬ 
tion of a building encroached l)cyon<l the 
land which the plaintiff Jiad settled 
with them. 

It appears that the defendants hacl 
a ljuildiug in the Srinagar Bazar, that 
the ])uilding was blown down in tlje 
Cyclone of 1919. Thereupon, defendants 
Nos. 1 and 2 erected a new buiUHiig 
and it is in respect of tiiis l-nihling 
that the plaintiff alleged the encroach¬ 
ment, and two suits were ))rought and, 


it was alleged that two plots of land 
belonging to the plaintiff had been 
encroached upon. 

Suit No. 305 referred to the alleged 
encroachment on the West, and suit 
No. 321 related to the alleged encroach¬ 
ment on the South and the East. 

The learned Munsif who tried three 
suits dismissed Suit No. 305 altogether. 
Suit No. 321 Avas decreed in jiart. The 
learned Munsif made a decree that the 
plaintiff's alleged title to the extent of 
half a cul)it of land in ])readtli lying 
along the length of defendants’ hut and 
to the East thereof should 1 k' declared 
and established: and, he made a further 
order granting a i>ei'mauent injunetioii 
against the defendants restraining them 
from using -//uz/^s- hni-izontally to their 
shop in the east side. 

When the a])ijeal was before the lower 
Appellate Court, the learuerl Additional 
District Judge referred to the fact that 
the defendants admitted an eueroach- 
ment to some extent, but on what part, 
whether it was on the North or South, 
lOast or West, was not clear and, 

1V lie was not satisfied with 
the decision of the Trial (’ourt. He was 
not satisfied where the encroachment 
was or to what area the eneroachment 
extended; and, lie came to the conclu¬ 
sion that the only satisfaclor\* way of 
dealing with the case was to remand it 
to the^ lower Court for further trial 
after local enquiry. The result was that 
lie made that order and remanded both 
the suits to the lower (,V)ui t for further 
trial after local eiuiuiry. 

The learned Vakil for the defendantg- 
ap|)ellanls. arguefi tiiat the learned 
Judge ha(l no jurisdiction to make tJiat 
order: or, that at nil events under th« 
ciri'uni.stances of this case he ought not 

to have made that order , i- ■ 

On the other liniid, the learned \ nkil 
for the resiiondent ndied uiK>n the deci¬ 
sion of a Full Bench of this ('ourt 
in the case cd Abdul kanni Abu Afivied 
Khun (ihazmiri v. TIlc Alluhubad liauk. 
Ltd (1), and argucil tliat fthe learned 
Judge had jurisdictimi. 1 content 

(U 11 Tml. ('as. 598; 11 C- 929; 21 C. \\ . N 877; 
20 C F tJ. 19 i,F. JL\ 
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Tiiy?elf Ity referriiiy; to a pn=sa2:i' in my 

in tlvit r.i-*'* v.'lii'-li j.~ to IjO 

:it priiT'- It run.-: us follnw's; 

“The ipirsl‘'.Lather it i.- nf»'e=sniy 

i\ir 1 hr- eiui- of ’u-tnu to rxen-i^e su'-li 
r'uwuj's i>t' lenia!!'! iiiu>t .lep(nni i^pon 
tliP .•ij’- unistunf’e'' (h’ purli^'ulnr 

and in such jurisdictiOiU 

tin* riiuit Piu-l. no (iorut, !;c curehd to 
.sec tlinl i‘s •loci.-.ion is ]),:.^e<l e.-s uniteral 
Ic'crul piin^iple-^ and sulijcct to the rule 
that if liie (’‘'de d'.ios ('ontain speeilic 
provisions whicli wfuild meet the neces¬ 
sities of tli(‘ case in (piestion, s\icdi pro¬ 
visions slnuild he followed and the in- 
lierent juris(lictiou slnmld not he invok¬ 
ed". Assninim^ for tin' sake of ar 2 :n- 
inent. thoimh 1 do not decid(* il. that 
the learned Judn’e liml jnrisdietion in 
this ease to make the order of remand, 
in my jndijment he ou 2 :ht Jir)t to have 
made it. hecaiise the Code eontains 
specilic provisions whi(.*h would meet the 
neeessities of the case. It is not dis- 

])nle<l hy the learne<l Vakil for tin' 
respoinhmt that the learned Judu’e j/onld 
have made an order that an independent 
.sitrveyor should ]U'oceed to the "locus 
in (fiio", make measurements ami give Ids 
evidenee l)efure the h)wer Appellate 
Court, liaviug regard to the difrieuUy 
in whicli the learned Judge found him¬ 
self. That order might have heeu made 
under O. XLI, r. 27 {h) of the (’ode: 
and in my judgment that was the 
course which the learned Judge ought 
to have foll()wed iu this case and tliat 
course would have met the necessities 
of this ease. Coii-setpiently, the learned 
Judge, even if he liad juiisdielion to 
order a remancl should not, iu my 
opinion, have made use of it. 

During tiie course of the argument 
my learned brother drew attention to 
the case of Prosuiina Chandra Chatto- 
padhyfi v. Boidija Noth Mistry (2), where 
a course similar to that which I have 
indicated was directed by the learned 
.fudges wlio heard the appeal. 

The result, therefore, in my judgment 
is (hat the judgment and the oi*der of 


the learned xYdditional District Jtidge 
>o far ns directed a remand must be 
sot asi^'lc. 

It aj'jjears that (lie order of the learned 
Additional Dl.-^trict Judge lias been 
'■arrinl out, and that a Civil Court 
Commi.^'sioncr was apy.)ointed by the 
'Trial (.’oiivt to carry out the directions 
(»f the lover Ajjpellate Court and that 
ho ha.s in fact made reports. Tlie learned 
A'akil who ai)peared for the appellants 
l:as agieed, and if I may say so, wisely 
agn'cd tliat tlie reports sliould be sub¬ 
mitted to the lower Appellate Court 
instead of to llie learned Munsif's Court, 
so that tlie learned Judge in the lower 
A]^])ellnte Court may have the advan¬ 
tage of the reports of the Civil Court 
(Vunmissioner and may, if necessaiy, 
take the evidenee of the Commissioner 
in his own Court to enable liim to 
pronounee. judgment on the appeal. 

The learned Judge in the lower 
Appellate (''ourt dealt with the question 
of the iKumanent injuiudion restraining 
tlie defendants fi'ojii erecting tlie jhaps. 
Me eaine to the eonelusion that thedefenrl- 
ants had failed to prove any custom 
entitling them to erect and use the jhaps 
in the manner contended for by tlie 
dcfenflants. Cpon that point his judg¬ 
ment must stand. But if the defendants 
Nos. 1 and 2 can succeed in showing 
tliat the jhtips do not project at any 
time beyomi the boundaries of the land 
settled with the defendants, then, of 
course, the injunction will be set aside. 
Tliat will be a matter wliich tlie lower 
Aj^pellatc (\)urt will consider. 

Jn the circumstances of this case each 
part}’ will pay his or their own costs 
of this appeal. All other costs will be 
in the discretion of the lower Appellate 
Court. 

Chakravarty, J.—l agree. 

K. s. D. Order accordingly. 


(2, 5C Incl. Ca^. .jlG; 21 C. W. X. 70S; .11 0. L. J. 
. 100 . 
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RANGOON HIGH COURT. 
FULL BENCH. 

Civil Reference No. 12 of 1923. 

March 10, 1921. 

present :—Sir Sydnev Robinson, Kt., 

Chief Justice, Mr, Justice Heakl and 

Mr. Justice Beasley. 

STEEL BROTHERS ct COMPAM , 

Limited—Applicant 
I'ersus 

EMPEROR— Opposite Party. 

Income Tar Act (XI of 2 AI~. '<5, 

55-Undividcd profits Iionii.-i shares Ii.t-omc, 

'Dvoiit or (jain. 

^ Where a Limited Company in onter to increase 
its capital allots its undivided prohts to i s 

share-liolders in the form of pajl 

shares, and no amount is taken from the ( .>mpau> 
or received bv th«‘ share-holders, the aeeoptaiuo 
oftheallouecrslmies l>y the J 

nn acceptance of an income prulit or Kani. '' >‘1“.; 
the meaning of tiie Income la.\ Act. [p. 0< <, tol. 
p. (>78, col. l.J 

reference. -Tliis was a ivfor- 
ence to the High Court made on the 
7th December 1923 by the Commipionei 
of Income-tax Burma, (J. < • Jlackenzio, 
Esqtiire, M. a., I- iiucstion 

referred being, , 

“Did the transactions evidenced b} tne 

resolutions passed by the 
Petroleum Company, Limited, dated l.Hn 
July 1921 and 10th Octolier 1921 res- 
uectivelv, by the returns of allotment 
dated 27th'July 1921 and 2.'>th October 
1921 anfl hy the contracts dated -dui 
Julv and 10th October 1921, involve 
the'receipt by Messrs. Steels of any 
income, profits or gains within the mean¬ 
ing of section 2, sub-section 15. sec 
tion 16 and section 12 of the Indian 
Income Tax Act, 1922, and consequent- 
Iv liable to super-tax] under section oO . 

* The learned Commissioner s opinion 
on the question referred to required 
by section 66 of the Income Tax Act is 

reported below;— . .. 

“In the case in point the sum of 
Rs 56.V lakhs capitalized was profits in 
the hands of the Indo-Burma Petroleurn 
Company, Limited, and they had paid 
income-tax on it. The sum was aken 
out of profits current and accumulated, 
a bonus was voted to the share-holders, 
and the money was appropriated to the 
payment for new shares issued in satis¬ 
faction of the bonus. The bonus shares 
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received by Messrs. Steels were issued 
in respect of an actual sum of Rs. 28{- 
lakhs. Prima facie, in receiving these 
shares, which were saleable and were 
certainly worth their face value, .Messrs. 
Steels certainly received inone}''s worth. 
As will he shown lielow this -was the 
opinion both of the Company at home 
and of their representatives in Rangoon, 
The letter dated January 1923 J'rmii 
Messrs. Allan, CMiarleswortli et (^o., 
show that Messrs. Steels base their elaini 
that the sum of Rs. 28.;- laklis, being 
the value of the Ijonus shares, is not 
liable to super-tax, on tlie House of 
l.,ords’ decision in the ea.se of Commis¬ 
sioners of Inland lie.venue v. lUott 

(1). In that case Lords Haldane, Finlay 
and Cave (Lords Dunnediu and Summer 
dissentiiyg) held that in the circum¬ 
stances of that case the honu.s shares 
received l)y Jolin Blott were of the 
nature of an accretion to capital and 
that the recipient liad not received any- 
lhin,g that could lie classed as income. 
'Tlie (le.eision in Coinmissioners of Inland 
Revenue v. Blott H) followed a jire- 
vious House of Lords’ decision in Bouch. 
V. Bproud (2). A Pri\y C’ouneil 
decision in Biran Bremerij Co. v. 
King (3) was dilYered from; hut as will 
be noted below, there is eonsiderahie 
floubt as to how far the majority Lords 
in Commissioners of Inland Revenue. 
V. Blott fl) were aware that they W(u*e 
overruling the i>rinciples laid down in 
Swan Brewery Co. v. King (3) : 


My opinion is that tlie decision in 
Commissioners of Inland Revenue v. 
Blott (1) <loes not ap 2 :>ly, that 
furthermore if the reasoning of the 
majority Lords in Cornmissimiers of 
Inland Revenue v. Blott (Ij be analysed it 
will be found to be fallacious; and that 
the present case is governed by the 
Privy Council ruling in Swan Brewery 
Co. V. King (3) ; and that Messrs. 
Steels are liable to pay super-tax on the 
sum of Rs. 28:1 lakh.s being the value 
of the bonus shares i*eceived from the 


ill (li)21)2 A. C. 171; \n)L..J. K. L. i-tj 

T r.>7; 05 S. .1. 012; 37 T. L. K. 

,•>) (18S7j 12 A. 0. 385; 50 L. J. Ch. 1037; 57 L 
' Vl5- 30 W. K. 193. 

■ rn (jolt) A. C. 231; H3 L. J. P. C 134; 110 L T 
11 30 T. L. K. lOib 
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Indo-Burma Petrolomn (.’ijinpany Limit¬ 
ed. 

IJ 

Tlie ar£;unieiil^ against I lie api)liea- 
tion of the i)rin(‘ipl(* followed in Cam- 
vussimicr.'i <>/ Inland /urca/.'r a’. 

Walt (lito )lie pr(\s('nt ease, whieii an' 
stated at i>:reator helow, inav he 

summarized as follows :~ 

(a) Tiie lanuMiau'e of the laxintr sec¬ 
tion involved in Comml^siancrs of Inland 

4 

Kcvtniuc V. Blott 1) is ditferent to 
that of the section iiiv* Ived in thepi’eseiif 
reference. 

[b) The relations cxistiiiR’ l)etwee*ii 
Messrs. Steels and the Iiido-Hurma Fet- 
rolenni Company, Limited, make tlu' 
circumstancps of the present case so 
completely riiflVrent fi-om the circum¬ 
stances in respect of whicdi t lie decision 
of the majority Lords in Connnis.-iioncrs 
of Inland Rrrennf v. Blnft (1) wa.s 
siAccifically given that that decision does 
not ai)ply, 

fc) The circumstances attending the 
declaration of the bonus and the issue 
f'f the shares, and in particular the fact 
that ^Messrs. Steels by crediting the 

to profits and loss and 
by taking them into con- 
distributing a dividend 
the value of the bonus 
shares as income, dirferentiale the case 
entirely from (lonnni-'^.-iioimrs of Inltmd 
ALce?iue v. Blott ( 1). 

{d) The reasoning of the majority 
Lords ill Commissioners of Inland Reve¬ 
nue. V. Blott (T) is fallacious. If 
the facts are analysed it will be seen 
that in the present case Messrs. Steels 
in receiving the bonus shares have re¬ 
ceived a profit or gain and that they 
arc liable to pay income-tax on their 
value. 

ye) A nece.s.sary step toAvards the issue 
of the bonus shares is the distribution, 
by imputation, to each share-holder of 
his proportional share of the amount 
capitalized. This involves the receipt l)y 
him of a profit or gain, which is liable 
to super-tax. There is no justification 
for disregarding this necessary step. 

(/) Even if there were, in the case 
of an individual share-holder, justifica¬ 
tion for disregarding this necessary step, 


bonus shares 
suhsecpiently 
si^'h-ration in 
have treated 
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tliere is none Avhere the recipient share- 

holdor is a jiiridical person like a Limited 
(.V>mi)any. 

in (a) 

a he first ]^oint to be noticed is -tliat 
there is n diiference between the United 
Kingdom Act aiifl the Indian Income 
lax Act, 1922, in the wording of the 
relevant ])ortion of tlie taxing sections. 

I he charging section of the English 
Act [.section (>G of Finance (1909-10) Act 
1910, as reproduced later] imposes super¬ 
tax in respetrt of the income of an.v 
individual, the total of Avhich from afl 
sources exceeds' a certain sum. In the 
Indian Income Tax Act, 1922, tlie charge- 
ing section (section 55) imjjosps an ad¬ 
ditional duty, ii.e. super-tax) in respect 
of the total incffine of the prCA^ious 
yeai' of any individual, unregistered firm, 
Hindu umlivided family or Company. 
Section 2 (15) defines 'dotal income" 
as the total amount of income, profits, 

and gains from all source.s to Avhich this 
Act applies. . 

The Indian super-tax is charged Avith 
reference to an assessee's‘income, profits 
anrl gains,' Avheieas in the United King¬ 
dom suj)er-tax is charged in respect of 
the income of an individual. Tlie scope 
of the taxing section in the Indian Act 
is Avidcr than that of the English Act. 


.. . . 

Even if it Avere conceded that tlie 
princit)les laid down by the majority of 
the Lords in Commissiaiiers of Inland 
Revenue al Blott (1) AA-ere right as applied 
to tlie circum.stances in that particular 
case, the present case differs so much in 
essentials from Comynissioners of Inland 
Revenue w Blott (U that these principles 
cannot be held to apply. Of the fiA'c 
noble Ijords Avho gaA'e judgments in 
Comyyii^sioners of lyilam! Revenue v. Blott 
(1) tvA'o (Lords bunnedin and Sumnerl 
AA'ere comi^letely against Blott's; and three 
(Lords Haldane, P'inlayand decideil 

in Iiis fa\'our. 

hen the individual judgments of 
the majority Lords are scrutinised in 
detail it become.s clear that the judgment 
as a Avhole has no reference to a case 
like the case in point. For it is clear 
throughout that John Blott Avas merely 
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an ordinary share-holder, an iiulividnal 
Avho happens to own certain shares in a 
pai’ticular Company. He had no controll¬ 
ing interest in the Company. On the 
other hand Messrs. Steels own half the. 
shares in the Indo-Burma Petroleum 
Company, Limited, the other half being 
owned by another Limite<l Coiui^any, 
Messrs /jamals. These two Limited 
Companies had between them the^ ap¬ 
pointment of the Directorate of the tndo- 

Burma Petroleum Company. 

'rhe following passages from the 
judgments may be cited as showing 
that the majority of the Lords in C om- 
missso 7 ie 7 \s of Inland Revenue v. lilott (1) 
had in mind, in arriving at their deci¬ 
sions, circumstances entirely dirterent 
from those in the present (-ase. 

Lord Haldane states (vide page 182, 


judgment as to the effect of such an 
oi>tion upon the liability to tax.' 

'riie above passages show clea]-l\' that 
the majority of the Lords in ('onnni-^- 
sioners of Inland Revenue v. Hiatt (1) had 
in mind" an individual .sliare-holder v ':o 
luul no controlling interest in c.e 
Comi>any. The reverse is the cas in 
the \)resent case. The two limited t m- 
l)anies which betw’een them owned all 
the shares in the Jndo-Bunna Petroleum 
Company. Limited, and apj^ointed the 
Directorate, could, as they wd.shed, have 
distributed their surplus profits either 
as dividends or bonus shares. They 
had com])lete control over the 
doings of the Tndo-Hnrma IVdroleiun 
C\:unpany. Messrs. Steels and Messrs. 
Jamals undouljledly had the option of 
taking tliemoney as dividends or through 
the medium of bonus shares. This in 


Volume II, Appeal Cases, 1921): 

*A share-holder is not entitled to chum 
that the Company should apply its un¬ 
divided profits in payment to him as 
dividend. Whether it must do so or not 
is matter of internal management to be 
decided by the majority of the share¬ 


holders'. 

Lower down (page 184, i6id)he states: 

‘It is by no means certain that the 
majority in such a general meeting 
w'ould consist of persons liable to super¬ 
tax and assembling to devise a metliod 


of escapin 


The 


majority may on any occasion consist ot 
persons who escape from super-tax because, 
their incomes, even wdth the additions 
to be derived from the distribution by 
the company, are below the level reepured 


for the tax.' . ^ . 

Lord Finlay discussing the case of 

Commissioners of Inland Revenue v. Blott 

(1) states (page 194, ibid) 

‘No option was left to any partioular 

share- holder. He was compelled by the 

action of the Company to take the prefer¬ 


ence shares.’ 


Lord Cave explicitly states : — 

‘I think it right to add that if in the 
present case [as in Bouch v. Hprond (-)J 
an option had been given to the share¬ 
holders to take or refuse the bonus 
shares, difl'erent considerations w'ouUl 

h^ve arisen ; and I desire to reserve my 


itself <lifferentiates the present case from 
the case of Covimlimioners of Inland Reve¬ 
nue V. Blott (1) to suc'h an extent that the 
same principles do not apply. Thi^ dictum 
of Lord Cave's ([uotefl specifically rules 
out a' case like the present case from 
the scope of the i)riiicij)le laid down 
in Comniis,sio)iers of Inland Revenue v. 
Blott (lA A furllier ])oint of dilTereiua* 
between Comniis^ionersoj Inla.id Revenue 
\.Blott{l) and the present case is that, 
in Commissioners of Inland Revenue v. 
Pdott (L the bonus shares i.ssned were 
part of cai)ital previously authorised 
but as yet unissued. In the case in point 
yirior to tlie declaration of the first in¬ 
stalment of the boiiu.s on July 1921 
the Tndo-Burnia Petroleum Company, 
Limited, had not the power to “capita- 
liz(‘" profits or reserves. This power was 
assumed by a special resolution amend¬ 
ing the Articles of As.sociation passed 
at^a meeting on 291 li June 1921 and 
confirmed on July lOih, 1021. The au¬ 
thorised capital of the C’oinpanv had nj) 
till June 1921 been Us. 1.00,00,000 of 
which Rs. 93,38,000 had been issued. 
The amount of unissued capital would 
not liave permitted the capitalization 
of the Rs. 315 lakhs capitalized by 
the resolution of 19th July 1921. But 
just ]>rior to this a sfiecial resolution 
passed at a meeting on 18th May 1921 
and confirmed at a meetiiig on 2nd 
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Jiine 1921 had inorrasod the capital of 
the Cnni])-!!!'.- from Ihs. 1,00.0(1,000 to 

R-^. 2.00.00.060. 

The next set of armmicnt.s against 
the applicati ai to the present case of 
tlio ]>i'iii('ii^h'.-^ laid down in ('onimis- 
.sitiucrs of lithnHl /arf/zar v. I>lntt fl) is 
that Messrs. Steels have tliemselves 
treated the value ot the hoinis shares 
as a ]>rolit. It must tir^t la' noted that 
the intetition of ilu' liidf'-Hurma Pe¬ 
troleum Company. Limited, in (leelarini^ 
the bonus apparently was tliat the bonus 
should be income. The words of the 
resolution authorising' the l)onu.^ show 
this: — 

‘.that that sum l»e distributed 

as bonus free of income-tax.' 

Jt is to l)e remeinl)ered that the pre¬ 
sent appellants, Messrs. Steels them¬ 
selves, supplied lialf the Directorate <jf 
the Indo-Burma Petroleum Company, 
Limited. 

The manner in wliich the present 
question was ]'aise<^l is significant. Messrs. 
Steel Brothers c't Compan\’, Limited, in 
their accounts treated the value of the 
bonus shares as a profit. The value of 
the bonus shares was taken into ac¬ 
count by showing it in the Proft and 
Loss Account as a ])rofit received. This 
■was done in the accounts j>repared in 
London. The assessment in Rangoon 
was made after Messrs. Steels' represen¬ 
tative liad had .several intervituvs witii 
the Income Tax Ollicer. The details of 
the assessment were fxed up between 
the Income Tax Oficer and Messrs. Steels’ 
representative before ilessrs. Steels 
made a formal return. When the formal 
return was made Messrs. Steels also 
filed a pro forma assessment. The actual 
assessment finally made was practically 
the same as the p7*o forma assessment 
put in by Messrs. Steels. At none of 
the preliminary meetings Avas any ques¬ 
tion raised as to Messrs. Steels' lia¬ 
bility to pay super-tax on the value of 
the bonus shares. In the return of in¬ 
come and in the pro forma assessment 
the value of the bonus shares—Ks. 281- 
lakhs—was included in Messrs. Steels’ 
mcome. The point is of significance as 
showing that the ordinary unsophisticat¬ 
ed business man regarded the value of 


the bonus shares as income, and income 
liable to tax. The assessment was finally 
made on 9th January 1923. It was not 
till seventeen days later that Messrs. 
Steels liaving presumably in the mean¬ 
time received enlightenment from some 
<piarter, raised the question as to wlie- 
tlieror not tlie value of the bonus 
shares was lial)Ie to super-tax. 

However, the main point raised in 
this paragrapii is this: that Messrs. 
Steels having in general meeting passed 
tlie account in which the value of the 
bonus shares is treated as a profit, have 
irrevocal)ly, so far as the Company is 
concei'ned, stamj)ed the sum in question 
with the f'hai'actcr of profits. 

'I’he Company in general meeting Iiav- 
ing thus declared the amount now in 
question to be profits, I cannot see that 
the executive of the Company is com¬ 
petent now to plead that this amount is 
not profits. 


An examination of the Profts and 
Lo.ss Account shows that not only was 
this sum of Rs. 28i lakhs taken* into 
account as a j)rofit received but that 
if this sum had not been so taken into 
account, ^Messrs. Steels would not have 
been able to pay so large a dividend. 

1’iie value of the bonus shares form¬ 
ed paid of the fund from Avhieh 
Messrs. Steels ])aid their dividend. 

Article 129 of the Articles of As¬ 
sociation of Messrs. Steel Brothers A 
Company, Jjimited, is as follows: — 

‘No dividend shall be payable except 
out of the profits of the Company and 
no dividend shall carry interest.’ 

It may be argued that the manner 
in Avhich a Company in its account 
deals with a particular sum of money 
does not determine the nature of that 
sum of money as regards its liability 
to taxation. The reply to this argument 
is that the ruling in Commis^soners of 
Inland Revenue Blott (Ij is to the 
effect that a Company can decide Avhat 
is to l)e the nature of certain of its 
prolits as regards liability to taxation. 
According to Commissioners of Inland 
Revemte v. Blott (1; in the present in¬ 
stance, the Indo-Burma Petroleum 
ConipaiiA’ have stamped the sum of 
Rs. 28] lakhs with, the character of 
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capital* and Messrs. Steels have received 
neither money nor money’s worth. As 
a matter of hard fact, on the otlier 
land, Messrs. Steels have declared this 
sum of Rs. 28| lakhs to be profit and 
taken it into account as such and pro¬ 
ceeded to distribute it as a dividend. 

I cannot see any reason why for the 
purpose of deciding the question of 
liabilitiy or non-lialDility to super-tax, 
the distributing Company should be 
dominant, any more than the recipient 


Compan^^ 

III (d) 

At the end of the previous para¬ 
graph it was shown that the application 
to the present case of the principle laid 
down in Cormtiissioners of Inland Kcvcnnc 
V. Blott (1) leads to an incongruity. 
According to the ruling in Commissioners 
of Inland Revenue V. Blott (1) the Indo- 

Burma Petroleum Company, Limited, 
declared validly against all the world, that 
the sum of Rs. 28^ lakhs at present m 
question was capital. Messrs, bteels had 
received neither money nor mone> s 
wnrth. And Messrs. Steels, equally 
validly against all the wnrld, have cle- 
clared that this sum is income and pro¬ 
ceeded to take it into account in distri¬ 
buting a dividend. There is a complete 


incongruity. , . 

The majority Lords iii Commissioners 

of Inland Revenue v, Blott flj sa> 

that Messrs. Steels in receiving the 

bonus shares have received neither money 

nor money's w'orth. Yet Messrs, hteels. 

one of the largest concerns in India, in 

their accounts which, be it noted, w^eie 

prepared bv a leading London fiim of 
Chartered Accountants, show the value 
of the bonus shares a profit received and 
take it into account in order to distri¬ 
bute a dividend. Their rei)resentative 
in Rangoon, in submitting the firms 
return for income-tax purposes included 

the value of the bonus shares in the 


income received. ^ . 

The inevitable conclusion, it is sub¬ 
mitted, is that the decision of the major¬ 
ity Lords in Commissioners of Inland 
Revenue v. Blott (1) is not in accordance 
with the facts and that the reasoning 
is fallacious. One may take this line 
w’ith more boldness as the noble Lords 


ivho passed orders in Commissioners of 
Inland Revenue Blott (1) take exactly 
opposite views on a question of fact 
regarding one of the previous rulings 
referred to in the judgment, viz., that in 
Swan Brewery Co. v. King (3). The point 
in question is as follows: — 

Lord Haldane held that tlie finding 
in that case turned on tlie fact that in 
the relevent part of the Statute con¬ 
cerned (The Dividend Duties Act, 1902, 
of Western Australia) the -word ‘ad¬ 
vantage’ is used. 

As quoted on page 188 of Volume II of 
Appeal Cases, 1921, Lord Haldane states: 
‘What is clear is that the w'ide cliaracter 
of the word ‘advantages’ was a primary 
consideration in what was said by their 
Lordships who took part in advising 
His Majesty.’ 

Lord Dunedin —vide page 203, ibid —is 
of the same opinion. 

On the very same point Lord Sumner 
states {vide page 217 ibid ):— 

‘That case did not turn on the special 
definition of dividend in tlie Taxing 
Statute of West Australia.’ 

The judgment in Swan Breivery Co. v. 
King CS) cun be rea<l in a few' minutes. 
A perusal wall show that the case difl 
not turn on the w'ord ‘advantage.’ 

The <iuestion given sliows that if 
Avas not at all clear to what extent tlu* 
})rinciple involved in Swan Brewery Co. 
v. King (3) was being differed from. 
Nor yet is it clear how' far Commissioners 
oi Inland Revenuev. Blott (1) confirms the 
pViuciple laid dowm in Boueh v. Sprov.d 
(2). Lords Dunedin and Sumner lield 
that Bouck V. Sproud (2) did not 
apply. In a passage already quoted 
L{)rci Cave difYerentiatcd the case of 
(Commissioners of Inland Revenue v. 
Blott (1) from Bouch V. Sproud (2). The 
])assage is: ‘I think it right to add 
that if in the ])resent case [as in Bouch 
V. Sproud (2)J an oi>tioii hac been given 
to the share-holders to take or refuse 
the bonus shares, different considera¬ 
tions would have arisen; and I desire to 
reserve my judgment as to the effect of 
such an option upon the liability to tax.’ 

Surely the effect of this passage is that 
Lord Cave did not consider that the case 
of Commissioners of Inland Revenue V, 
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Bloft (1) was g-ovorne<l l>y the dorision 
in Botfc/i V. Spro/id t2). the fad is that 
it is not clear how far tlie majority 
Lords in Coa; eus.s-hnn rs <»/ I /ila nd ' Reve¬ 
nue y. Blott (1) were consciously ditYer- 
ing from tin* decision in Stnui Breirertf 
Co. V. Khifj (3). Nor yet how far tliey re- 
^?arded the jioint at issue in Cf^mniissi,,ri- 
ro'.s- of luhtnd Riven lie v. Bhnt (1) as ]u-e- 
viously decided by BtxieJi v. Sj)rnu<l {2} is 
fnrtlier justitication for a critical attitude 
toAvards t!ie decisitui of the majority 
Jjords in ('tnnniis.sionei-.'i of Inlond 
Revenue v. Blntt fib 

The gist of the ruling in (Junnuis- 
sionersol Inlond Revenue v. Blott (^1) is 
that when Ijonus shares are issued tliere 
is merely an appreciation of the capital 
of tlie recipient share-holder but he 
received iiotliing that can be classed 
as income. In examining the decision 
in Conimi.^'sionev,^ of Inland. Revenue v. 
Blott (1) it must be kept clearly in 
mind that the liability of a share-holder 
who receives bonus shares to pay super-tax 
on their value depends solely on whether 
or not in receiving the bonus sliare, 
he has received, as distinct from his 
capital, either money or money’s wortli. 
If this criterion be adhered to, some of 
the dicta in the judgments in Commi.s- 
utonevs of Inland Revenue v. Blott (1) are 
seen to be irrelevant. It is stated for 
instance, that when bonus sliares are 
issued what miglit have gone to the 
share-holder as dividend has gone to 
increase the capital of the Company. But 
surely the fact that the Company has not 
parted with any of its assets' is quite 
compatible with the share-holders having 
received a profit or gain. It is true 
tnat the Company has retained the monev 
capitalized. But the bonus shares liave 
a value. In receiving the bonus shares 
the share-holder receives money's worth. 
The fact that the Company has not 
parted with any of its assets is quite 
irrelevant so far as the liabilitj’- or other¬ 
wise of the share-holders to pay super-tax 

on the value of the bonus shares is con¬ 
cerned. 

It is also said that when the bonus 
shares are issued to share-holders the 
new shares do not give the sliare-holder 
p.n immediate right to a larger amount 


of the existing assets. The new shares, 
it is argued, together with the old ones 
entitle him merelv to the same amount 
of the existing assets as he was entitled 
to by tlie old shares before the issue of 
the bonus sliares. This is so far true. 
It must be pointed out, however, that 
exactly the same is true of a dividend. 
After the declaration of a dividend the 
dividend-warrant of anv share-holder 
taken together with the shares entitle 
liim onlv to the same amount of the 
existing assets as, prior to tlie declara¬ 
tion of the dividend, he was entitled to 
Ijy reason of his shares alone. The 
signilicant point, for our present purpose, 
is that when a dividend is paid, the 
share-holder receives something quite 
separate from and above and beyond his 
capital as rei^reseiited by his shares. The 
processes wliich lead up to the paying of 
a dividend are as follows:— 

‘A Company begins a successful year 
with a certain amount of assets. At the 
end of the year these assets have increas¬ 
ed. The extent of the increase can 
only be ascertained after an account has 
been taken. By the process of account¬ 
ing the increased amount of assets at the 
end of the year is divided up into the 
assets with which the Company started 
(the capital) and the profit. The profit 
is se^^arated out after precautions are 
taken, by allowing for depreciation, for 
doubtful debts, etc., for ensuring that, so 
far forth the original assets (the capital) 
is left intact. The profits are what is 
left over when all provision has been 
made for ensuring that the original 
capital, catevis paynhiis, is undiminished. 

In India the Company pays income-tax on 
its profit. Out of its profits, current or 
accumulated, the Company pays a 
dividend. AVhen the share-holder re¬ 
ceives a dividend he receives something 
separate from and in addition to his 
capital as represented by his shares. He 
has received a ‘profit' or ‘gain,’ or ‘in¬ 
come’. This is liable to income-tax. 
Accordingly binder section 16 of the 
Indian Income Tax Act, 1922, sums re¬ 
ceived as dividends are included in the 
total income of an assessee and in his 
assessment he is given credit for the 
umomit paid by the Company, WheA 
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a dividend is paid, the share-holder re¬ 
ceives a dividend-warrant whicli he cun 
encash. 

It appears to me that all the essential 
factors which make dividends liable to 
income-tax and super-tax are present in 
the case of an issue of bonus shares like 
the present. To begin with the fund 
which is capitalized was prolits. The 
Comi)any has paid income-tax on these 
prolits. These prolits had been separat¬ 
ed oft’from the capital, which after they 
had been separated off, was still, so far 
forth, undiniinished. The value of the 
bonus shares falling to each share-holder 
is the portion of the total amount capi¬ 
talized proportionate to his holding in 
the Company. The bonus shares are 
realizable quite apart from the share¬ 
holder’s original shares. He can sell his 
bonus shares and still have his capital as 
represented by his original shares intact. 
I do not see, therefore, that it can l»e held 
that a share-holder who receives bonus 
shares has not received money or money s 
worth. In the present case Messrs 
Steels having their capital, invested 
in the Indo-Burma Petroleum Company, 
Limited, intact received in addition 
thereto bonus shares to the value of 
Rs. 28{ lakhs. Surely this is olwiously 
a i^rofit or gain. That it Avas so is shown 
by the fact that Messrs. Steels took 
the value of these shai*es into account in 
their Profit and Loss Account. It is to 
be noted that it is not necessary that 
what the share-holder receives should be 
cash. Even in the United Kingdom if 
the shares distributed by the Indo- 
Burma Petroleum Company. Limited, 
had been shares. ■. n another Company, 
Messrs. Steels would have been liable 
to pay super-tax on the value of these 
shares— vide the ruling in Pool v. ^ 
Guardian Investment Trust Co. (4). 
There does not appear to be, so far as 
income-ta.x purposes are concerned, 
any difference between its own shares 
which a Company distributes to a share¬ 
holder as a bonus and shares in another 
Company Avhich it similarly distributes. 
Both alike are equally separate from 
and in addition . to the share-holder’s 

(4) (1922) 1 K. B. 317; 91 h. J. K. B 212; V2ii L. 
T. 510; S Tux. Cas. 167; T. L. R. 1^7. 
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capital as represented by his original 
shares. Botli are tlierefore to the 
share-holder a ‘profit’ or ‘gain’ or 
‘income.’ The same ])rocess of sale is 
necessary before the shares in either case 
can be turned into money. 

The present case is simidilied liy the 
fact that Messrs. Steels liave, since 
the formation of tlie Indo-Burma Pet¬ 
roleum Company, Limited, in 1901), held 
practically the same holding in the 
C^impany right up till the end of llie 
jieriod which is concerned in the present 
reference. 

Ill (e) 

In the lU'eceding paragraph it has 
been shown, quite apart from the machin¬ 
ery used in issuing the Ixmus sliares, 
that the bonus shares are a ‘profit’ 
or ‘gain’. Anoflier line of argument 
is that ado]>ted by the dissentient 
Lords—Lords Sumner and Dunedin—in 
(Commissioners of Inland Revenue a', 
Blott (1). Tliis line of argument is 
tliat in order to etl'ect the issue of 
the bonus shares two steps are neces¬ 
sary:— 

(1) the distribution by imputation 
of a sum of money to the share- 
liolders, 

(2) the application of tJie money so 
ini)>uted to the payment of the bonus 
shares. 

Lord Dunedin states the case con¬ 
cisely:— 

‘The Company cannot issue the shares 
for nothing. Tliey must be paid fol¬ 
ia money or, under certain conditions, 
in money’s Avorth. Furthermore, the 
Company cannot itself provide, the 
money to pay for the ncAV sliares. If 
it did so, it Avonld do Avfiat is equivalent 
to buying its own shares, and that it can¬ 
not do: Trevor y. Whitworth 

Accordingly a necessary steji to 
tlie issue of the bonus shares is the 
distribution, by imputation, to each 
share-holder of liis proportional share 
of the amount ca])italized. This 
amounts to the receipt by the 
share-holder of this particulur sum 
of money. The share-holder receives 
a ‘profit’ or ‘gain’ Avhicli is liable 

(5) (1887) 12 A. C. 109; 57 L. J. Ch. 28; 57 L. T. 
457; 36 W. R. 145 
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to income-tax and. if the total income 
of the share-liolder in questiou is 
above the requisite minimuni, to 
suj^er-tax. The fact that the amount 
capitalized is credited, in their several 
a)>p;'opriate amounts, to the sliare- 
holders, is not alTecte'.l bv the fact 
that the share-holders are bound bv 
the decision of the Company as to 
the manner in which such money will be 
utilized. 

In the present case— vide the reso¬ 
lution cited in the statement of 
facts—the Indo-Burma Petroleum Com¬ 
pany, Limited, decided that the two 
sums of money, of which the sum 
of lis. 2S| lakhs now in question is 
one moiety, should be distributed to 
the share-holders as a bonus. The re¬ 
turns of allotment filed show that the 
consideration for which the shares were 
allotted was the satisfaction of the bonus 
in question. The j^rocedure folllowed— 
and it was the inevitable, necessary 
procedure—involved the payment by 
imputation, of the amounts in question 
to the share-holders. The receipt by 
the share-holders of such moneys 
rendered them liable to pay super-tax on 
them. 

In the case Bouchv. Sproud (2), which 
the majority of the Lords in Com7?inv- 
sioncrs of Inland Revenue v. Blolt (1) 
followed, the Company actually issued 
a warrant for the amount distributed 
as bonus. The fact that as a necessary 
step to the issue of the bonus shares, 
payment, by imputation or otherwise 
of his proportional amount must be 
made to each share-holder was got round 
by disregarding the actual processes 
followed and regarding solely the sub¬ 
stance of the whole transactions, Avhich 
was that a sum which had been avail¬ 
able for distribution as dividends had 
been added back to capital. This pro¬ 
cedure may have been. justifiable in de¬ 
ciding a question between a tenant-for- 
life and a remainder-man. It does not 
appear to be justifiable in. deciding a 
question of liability to income-tax or 
super-tax where the question at 
issue is whether or not an assessee 
received anything amounting to a profit 
pr gain. 


la (/) 

A further consideration is this; in 
the judgments of the three Lords who 
decided against the Crown in Commis¬ 
sioners of Inland Revenue v, Blott (1), as 
in the previous judgment Bouch v. 
Sproud (2) which they followed, the 
principle adopted was that it \vas neces¬ 
sary to look, not at the form of the 
processes by Avhich the bonus shares 
were issued, but at the substance. 
Admittedly the form of the transactions 
involved was 

(1) the distribution of a sum of 
money as a bonus to the share- 
liolders, 

(2) the issue of bonus shares in 
satisfaction of that bonus. The dis¬ 
tribution of the bonus unquestionably 
involves tlie receipt by the sliare-liolder 
of “profits” or “gains”. But according 
to the principle followed in Bouch v. 
Sproud (2) and b}* the majority of Lords 
in Co)iimissioners of Inland Revenue v. 
Blott (1) one must look not at the form 
but at the substance of the transactions. 
This in net effect was that a certain 
amount of money available for divi¬ 
dends Avas added to capital; the share¬ 
holders getting nothing that could be 
classed as “income”. Whatever justi¬ 
fication there may liave been for this 
view taken either in Commissioners of 
Inland Revenue v. Blott (Ij or in the 
case Bouch v. Sproud (2) .the circum¬ 
stances of the present case require that 
the actual formal process followed 
should alone be taken into considera¬ 
tion. As has been shown above, John 
Blott Avas an ordinary share-holder 
Avith no controlling interest in the 
Company concerned in his case. The 
tenant-for-life in Bouch v. Sproud (2) Avas 
in a similar position. 

In the j^resent case Messrs. Steels 
are not, as regards their holding in 
the Indo-Burma Petroleum Company, 
Limited, in the position of ordinarA' 

share-holders. They oAvned half the 
shares, the other half being held by 
another Limited Company. There 
were proAosions in the Articles of 
Association resendng to Messrs. Steels 
and to Messrs. Jamal Brothers and 
Company, Limited, rights controlling the 
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transfer of shares to outsiders, and also 
controlling the Directorate. Both Messrs. 
Steels and Messrs. Jamal Brothers and 
Company were precluded from engaging 
ill any other oil-l)usiness and. without 
the consent of the Indo-Burma Petroleum 
Comx)any, Limited, even from holding 
shares in another oil Company. 
By the Articles of Association the 
Mangaing Agency of tlie Indo-Burma 
Petroleuiu Company, Limited, was 
reserved to Messrs. Steels. As set out in 
the statement of the facts of this case, 
Messrs. Steels carry on some branches 
of their business directly while other 
branches are carried on through the 
agency of Limited Companies. Thus 
Messrs. Steels own all the shares in 
Hhe Burma Company Limited, a Company 
whose business is rice-milling except 
five shares (out of ’22,500) winch are 
held by Directors or Managers of Messrs. 
Steels. Messi-s. Steels are in a similar 
position as regards IMessrs. George. 
Gordon & Company (Burma), Limited, 
a Company Avhose l;)usiness is insurance. 

•^Messrs' Steels are not in the position 
of ordinary share-holders as regartis either 
the Burma Company, Limited, Messrs. 
George Gordon and Company (Burma), 
Limited, or the Indo-Burma Petroleum 
Company, Limited. The truth is that 
these subordinate limited companies are 
artiticial devices through which Messrs. 
Steels lind it convenient to carry on 
diiferent branches of their business. 
These subordinate companies are artihci- 
al devices. Their status, power.s and 
duties are those formally fixed by Statute. 
Formal procedure is of the essence of 
their being. In their case, whatever 
mav be true in the case of indi¬ 
viduals like Jolm Blott, there is no 
i ustitication for looking away from the 
form of the processes by which the 
bonus shares were issued and regarding 
only the net elYect of the processes 
The parties concerned are all juridical 
persons and as such, their whole existence 
is regulated by Statute. Tliere is. there¬ 
fore, no justification for disregarding 
the formal stejis in the procedure. 

Mr. McDonnell, for the Applicants. 

Mr. Higinbotham ,Government Advocate, 


(with him Mr. Allan Keith), for the 
Crown. 

JUDGMENT. 

Robinson, C. J— This is a reference 
by the Commissioner of Income Tax, and 
the t[uestion referred is 

"Did the transactions evidenced by the 
resolutions passed by the Intlo-Burma 
Petroleum Company, Limited, dated 19th 
July 1921, and I'Oth October 1921 res¬ 
pectively i)V the returns of allotment 

dated 27th July 1921 and 25th October 
19*>1 and bv the contracts dated 23rd 
July and lOth October 1921, involve 
the receipt by Messrs. Steels of any 
income, profits or gains within the 
meaning of section 2, sub-section (15), 
section It) and section 12 of the Indian 
Income Tax Act. 1922, and conSeciuently, 
liable to super-tax under section 55 ? ” 

The Indo-Burma Petroleuin Company, 
Limited, is a Company consisting, in 
elTect, of two share-holdei’s- only, namely, 
Messrs. Steel Brothers dnd Companj', 
Limited, and Messrs. Jamal Brothers 
and Company, Limited. Tliere are a few 
other share-holders—nominees of thesis 
two compaines—who hold shares for the 
purposes of the Companies Act. But 
we may treat this reference as if there 
Avere only two share-holders holding an 
equal number of shares each in the 

Company. , . . 

During 1921, the Indo-Burma Petro¬ 
leum Company, Limited, capitalized 
a sum of Rupees fifty-six and a half 
lakhs, being part of their profits, accu¬ 
mulated and current, and issued bonus 
shares for tliis amount. Messrs. Steel 
Brothers and Company, Limited, received 
bonus shares to the value of Rupees 
tw 0 iity-ciglit anti a cpiaitcr lakhs. 

The qviestion is whether these bonus 
shares are income, profits or gains on 
wliich subject to the provisions of the 
-Yet Messrs. Steel Brothers and Com¬ 
pany, Limited, can be called upon to 
pay super-tax. 

Acting in accordance with tlie powers 
conferred by tlieir Articles of Associa¬ 
tion the Indo-Burma Petroleum Com¬ 
pany Limited, increased their capital, 
and' then proceeded to pass resolutions 
authorizing the issue of bonus shares 
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with the object of tmiisfeiTiri" tlie 
accumulated profits of the Company to 
capital. There were two resolutions in 
respect of two sums, but the resolutions 
are the same, and it will be sufficient 
if 1 set out the first resolution ;— 

'That ^this^ meeting pursuant to 
Article 105A directs—That it is desirable 
to capitalize the sum of Rs. 31,50,000. 
being part of the undivided profits of 
the ( ompany standing to the credit of 
the Company s Profit and Loss Account 
on the 31st December 1920, and since 
carried into Reserve Fund and accord¬ 
ingly that that sum be distributed as a 
bonus free of income-tax amongst the 
holders of the ordinary shares o"i’ their 
nominees in proportion to the ordinary 
shares held by them respectively and that 
the Directors be authorized to distribute 
amongst them 31,500 of tlie unissued 
Ks. 100 shares credited as fiillv paid in 

like proportions in satisfaction of such 
bonus. ' 

The resolutions were carried, and the 
bonus shares were issued. 

e have been referred to several 
authorities:— 

Bouch y. Sproud (2)^ Su'an Brewcyi/ Co. 
V. King {3} and Commissioners oi Inland 
Rtvenuc v. Blott (6). This last case was 
first heard by Rowlatt, J., whose judg¬ 
ment is to be found in Law Reports, 
(1920) 1 King’s Bench Division, page 114. 
The appeal is to be found in Law Reports. 
(1920) 2 King's Bench Division, page 657 
[Commissioners of Inland Revenuc v. 
Blott (7)]. The case was taken to the 
House of Lords whose decision is to be 
found in Commissioners of Inland 
Revenue v. Blott (1). 

The decision of their Lordships of the 
Privy Council in the Sivan Brewery Co. 

V. King (3), if applicable to the facts of 
the present case, is binding on us. It 
IS impossile to reconcile that decision 
with the decision in Bauch v. Sproud (2) 
or ith the decision in Commissioners 
of Inland. Revenue v. Blotf (1). I propose, 
therefore, first of all, to consider liow far 
the Swan Brewery Co. v. King (3) 
was a decision under a special Act, and 

iV \ ^ K 
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wliether it can be distinguished from the 
present case on that ground. The matter 
is rendered specially difficult, because the 
learned Lord who delivered the judgment 
in the Privy Council case was also one of 
the Law Lords who delivered the judg¬ 
ment in the House of Lords in Commis¬ 
sioners of Inlaiid Revenue v. Blott (1). 
He there stated (page 217): “Having 
arrived at this conclusion on the general 
law of statutory companies as now settled 
by decisions, 1 turn to the case; of Swan 
Brewery Co. v. King (3) 1 have re¬ 

examined the case of the appellants 
and the resi)ondents represented to the 
Privy Council and the record on that 
appeal, the report in the Court below, 
and the Companies Act of AVest Austra¬ 
lia applicable to the case, that of 1893. 

I am quite clearly of opinion that what 
was said by the Judicial Committee, as 
to the effect in law and in business of 
a distribution of bonus shares, was part 
of the decision and cannot be disting¬ 
uished from the present case. Of course 
it does not bind your Lordships, but 
I think it ought to be followed by all 
who do not feel themselves prepared to 
say, that it was wrong and to say (dearly 
why it was wrong, d’liat case 'did not 
turn on the special definition of dividend 
in tlieTaxing Statute of West Australia.” 
He further said : v. Sproud (2) 

was cited and was considered. The 
passage in question was an essential 
part of the decision. It is in point now 
and I adhere to it. My Lords, no author¬ 
ity has been cited to the contrary' of 
the proposition laid down in the Swan 
Bre^wery Co, v. King ("S) apart from Bouch 
V. Sproud (2) and, with all respect to the 
Court of Appeal, I do not think there 
is anything in the opinions there ex¬ 
pressed which really touches the present 
case.” Sir Robert Finlay, K. C., as he 
then was, argued the case for the 
appellants before the Privy Council, and 
he is recorded to liave stated in argu¬ 
ment (page 233): “The decisions in 
cases as between a tenant-for-Iife and 
a remainder-man, such as Bouch v. 
Sproud (2) etc., are liot applicable to the 
case, which depends entirely upon the 

construction of the Statutes.” 

There is no reference in the judgment 
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delivered by Lord Sumner to Bonch v. 
Sprovd (2), that it was referred to is 
clear; that it was considered, we have 
the word of Lord Sumner. But there 
is nothing in the judgment to show 
why it was held to be inapplicable. So 
far as the judgment itself goes, it refers 
throughout, except for a passage at the 
very end, to which I shall presently 
refer, to refer to the Dividend Duties 
Act of Western Australia, and to the 
special definition of the word “dividend" 
therein, and it emphasizes in particular 
the word “advantage" which forms part 
of that definition. Lord Sumner said 
(page 234): “In ordinary language 
the new shares would not be called a 
dividend, nor would the allotment of 
them be a distribution of a dividend. 
The question in issue here is* whether 
or not the new shares were a dividend 
under the Act above mentioned." He 
then quotes the definition of the word 
“dividend" and goes on: “The new 
shares were intended to be and were 
distributed among the share-holders ; 
they were intended to be and doubtless 
are advantages to the allottees. The 
Supreme Court of Western Australia 
held that they were dividends within 
the meaning of the Act, and that duty 
■was payable on their amount or value 
accordingly." 'I'lien, after setting forth 
the argument for the appellants, the 
judgment goes on (pages 235, 236) : 

“ There can be no doubt that the new 
shares were distributed and were not 
the same things as the old ones. They 
certainly were supposed to be advan¬ 
tages to the members of the Company, 
none-the-less that the making of the 
issue was probably an advantage to the 
Company also. In so flourishing a 
business doubtless they really were 
advantages." And then comes the passage 
to -w'hich I have referred above : “True, 
that in a sense it was all one tran¬ 
saction, but that is an ambiguous ex¬ 
pression. In business, as in contempla¬ 
tion of law, there were two transactions, 
the creation and issue of new shares on 
the Company's part, and on the allottees' 
part the satisfaction of the liability to 
pay for them by acquiescing in such a 
transfer from rcseivc to share capital as 
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put an end to any partici})atiun in the 
sum of £ 101,450 in right of the old 
shares, and created instead a right of 
general participation in the Company 
profits and assets in right of the new 
shares, without any further liability to 
make a cash contribution in respect of 
them. In the words of Parker, C. J., 
‘ Had the Company distributed the 
£101,450 among the share-holders and 
had the share-holders re-paid such sums 
to the Company as the price of the 
81,160 new shares, the duty on the 
£101,450 would clearly have been payable. 
Is not this virtually the effect of Avbat 

was actually done ? I think it is'." 

This decision appears to me to be in 
direct conllict with the decision of 
the House of Lords in Boucfi v. 
Sproud (2) and the question whether 
it was a decision based on the special 
wording of the West Australia Act 
or not Avas considered by all the 
learned Judges Avho dealt Avith Co?«mL- 
sioyiers of Inland Revenue A^ Blott (6), 
Mr. Justice RoAvlatt, in the Ficst Court, 
referring to it said (page 13-1): “There 
it Avas held that a share-holder receiA’- 
ing bonus shares, as in the j^resent case, 
Avas receivdng an advantage Avithin the 
meaning of a highly artificial definition 
of the Avord ‘ dividend ' in a Colonial 
Act notAvithstanding that his propor¬ 
tionate interest in the assets of the Com¬ 
pany remained the same after the transac¬ 
tion as it had been before. It Avas 
further recognized that such ad\^antage 
Avas the same as tliat AA'hich he A\*ould 
haA^e received, if he had been paid the 
bonus in cash and expended it in sub¬ 
scribing for the neAv shares. Here the 
question is AA'hetlier lie has been paid 
and in my opinion tlie decision has but 
little, if any, bearing." Jn the Court of 
Appeal [CommisHioners of Inland Revenue 
A'. Blott (7)] the Master of the Rolls said 
(pages 664, 665) : “ I have, hoAvever, felt 

great difficulty about Swan Brewevy Co. 
v. King (3) Avliere Lord Sumner, de- 

liA-ering the judgment of Lord Moulton, 

Lord Parker of Waddington and hinivself, 
.said that in a transaction similar to 
this the shares in ordinary language 
Avould not be called a dividend nor 

would the allotment of them be the dis^ 
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tribiitioii of a dividend, but in another 
part of his jinU-ment, that both in 
business and in law the share-holder 
received so much dividend out of un¬ 
divided prolits, and then used it in 
paying the new shares. The actual 
decision was ujion the special words of 

a Colonial Act containing what Rowlatt, 

J., calls a highly ai'tilicial definition of 
the word ‘ dividend,' and tlie learned 
Judge distinguislied the case on that 
ground. Lord iSiimner also stated that 
the (piestion turned nierelv on the con¬ 
struction of a particular Act, and the 
case may be distinguishable from Bouch 
y. SproufI 1*2) on that ground; but I find 
it very difhcult to reconcile tlie reason¬ 
ing of the two cases. If, however, they 
cannot be reconciled, 1 consider that we 
are Ijound to follow Bouch v. SproucI (2).” 

arrington, L. J., referring to the Swa 7 i 
Breivoj/ Co. v. Kiiir/ (3; said (pages 
670, 671); "The decision itself was on 
the construction of an Act of Western 
Australia imposing on a Company declar- 
•ing a dividend a duty on the amount 
•or value of such dividend and provid¬ 
ing that ‘ dividend ’ should include 
.." and he then quotes the defini¬ 
tion. He goes on : "Obviously, there¬ 
fore, the question for decision was far 
away from that in the present case. The 
^scussion, both in argument and in the 
judgment, was mainly on the question 
whether there was any ‘advantage’ to 
anybody in the mere transfer of ac¬ 
cumulated profits to capital and the 
allotment of shares representing the 
capital; but at the end the judgment 

contains the following passage. 

and he then quotes the passage I have 
quoted. He goes on : " It was admitted 

in the argument that Bouch v. Sproud 
(2) and cases of that nature were inap¬ 
plicable to the case under discussion, 
arid I can hardly think that Lord Sumner 
intended by the expression he used to 
express a view of his own or to approve 
of a view of the Chief Justice which 
would conflict with that expressed by 
Lord Herschell in Bouch v. Sp 7 ‘oud, (2).’’ 

Scrutton, L. J., referring to the Swan 
Breweiy Co. v. King (3) stated (pages 
673,674 675): "That case turns on the 
^.onstructiou of an Australian Act which 


taxes ‘ dividends,' defining them as. 

. The Privy Council held bonus 

shares paid up out of accumulated profits 
to he ‘ dividends ’ under that Act, though 
saying ; ‘ In ordinary language the ne'v 

shares would not be called a dividend, 
nor would the allotment of them be the 
distribution of a dividend.’ The judg¬ 
ment states that the question is merely 
the construction of the particular Act, 

but Lord Sumner treats the transaction 

• ^ 

as one, both in business and in law, 
in which the share-holder receives so 
much dividend out of undivided profits, 
and tlien uses it in paying up the new 
shares. This decision, of course, is on 
another Statute, and is not binding on 
us, though entitled to the greatest res¬ 
pect, . But it is very difficult 

to reconcile it with the reasoning of 
a decision which is binding on us, the 
decision of the House of Lords in Bouch 

v. Sp7'oud (2). It appears to 

me that the reasoning of Lord Sumner 
in the Swan Brewery Co. v. King (3) 
would have led the House of Lords to a 

different conclusion. The 

Privy Council do not state their view 
of Bouch V. Spi’oud (2) probably because 
for some reason, which I do not under¬ 
stand, Counsel for the appellant treated 
that decision as irrelevant ; but the 
reasonings of the two cases appear to 
me to be in conflict, and if so, we are 
bound by the decision of the House of 
Lords." 

In the House of Lords, Viscount 
Haldane, dealing with the Sivan B7'ew€.ry 
Co. V. King (3) stated (page 188) : “ But 

the Taxing Statute was couched in very 

different language. Thez’e 

were expressions in the judgment which 
may be construed as having gone rather 
further, and treated the payment made 
by the Company as equivalent in sub¬ 
stance to a payment by the Company 
to the share-holders, and by them back 
to the Company. It may have been so, 
and without a fuller knowledge of the 
facts in the case and of the local law 
than the report discloses, it is difficult 
to be quite sure about the point, but 
what is clear is that the wide character 
of the word ‘ advantages ’ was primap' 

consideration in what was said by theiv 
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Lordships who took part in advising 
His Majesty. I, therefore, do not feel 
embarrassed by the decision in that 
case/' 

Viscount Finlay merely stated (page 
199) : “ I must, however, confess that 

the reasoning on Avhich the judgment 
is rested appears to me to be incon¬ 
sistent with the decision of this House in 
Bouch V. Sproiid (2).” 

Viscount Cave stated (page 202) : “In 
Swa 7 i Brewery Co. v. King (3) it was 
lield that transactions similar to those 
now in question were, in effect, a de¬ 
claration of a dividend within the mean¬ 
ing of the Dividend Duties Act, 1902, of 
Western Australia, and accordingly that 
duty was payable under that Act. The 
decision in that case is no doubt fully 
supported by the definition clause in 
the Western Australian Act; but if it 
were not for tlie definition clause the 
decision would, I think, be inconsistent 
with the decision in Bouch v. Sproud 
( 2 )." 

Lord Dunedin merely said (page 206): 

“ In conclusion, I would only add that 
I have in this opinion of set purpose 
refrained from relying on the dictum 

of Lord Sumner delivering the judgment 

of the Judicial Committee of the Privy 
Council in the Australian case, not 
because I in any way disagree 'vith it, 
T)ut because I recognise that if it is 
in conflict with the necessary gi’ounds 
of decision in Bouch v. Spioud (2), then 
as I am sitting in the House I should 
be bound to follow the latter-mentioned 

C3,S8 

It is thus clear that all the learned 
Judges who have considered the Privy 
Council case have held that it is based 
on a special Act, although there aie 
some remarks of a general chaiactei in 
the judgment. They all also recognize 
that, if it was not to be explained as 
being based on a special Act, it would 
conflict with the decision in Bouch v. 
Sproud (2) as to which Lord Sumner him¬ 
self stated: (page 219):— t j n 

“ Mv Lords, needless to say, 1 lully 

accept every thing laid down in Bouch 
V. Sproud (2) unreservedly, but 1 think 

it is only indirectly a decision upon the 

power of companies to capitalize uhdia-' 


tributed profits and, as regards the steps 
by which this is or is deemed to ])e done, 
it is not a decision at all.” 

Lord Sumner distinguished Bouch v. 
Sprov.d (2) in Commissioners- of Inland 
Revenue v. Blott (1), but, as will be seen 
from the quotations I have already mafic, 
that view was not accepted by any of the 
other Law Lords. 

The only conclusion possilde, to my 
minfl, on these judgments is that the 
fact that a decision had to be arrived at 
in Bouch v. Sproud (2) for the ]uirpose of 
deciding a question between a tenant- 
for-life and a remainder-man in no way 
affected the decision of the general ques¬ 
tion as to bonus shares in cases similar 
to the .present one—a fact which Iiad to 
be decided in that case just as much as 
it had to be decided in Commi.ssionei-s of 
Inland Revenue v. Blott (1;. 

I have given the matter my most 
careful consideration, and in my opinion 
the tShcaa BrewaryCo.x. King (3) need 
not be taken to he a binding authority 
on us for the purpose of deciding the 
l)resent reference, ))ecause it was a 
decision )>ased on the special [)rovisions 
of a particular Act of Western Australia 
—an opinion in which I am supported l)y 
a very large numlier of authorities. 

The question before us, therefore, has 
been decided twice by tlie House of 
Lords, and in each case it has been 
held that bonus sliares, such as were 
distributed in this case, are not income, 
profits or gain, and are not, therefore, 
liable to super-tax. 

There can be no (lucstion as ff) what 
was the object of the Jndo-Burma Pet¬ 
roleum Company, Limited, ami of its 
share-holders in passing the resolutions 
and making the large allotments of 
sliares that they did. They were acting 
in exercise of the powei’s conferred by 
their Articles of A.ssociation. Their object 
was to transfer certain sums standing 
in their Profit and Loss Account and in 
their reserves to their capital in order 
thereby to increase their capital and 
enable them to use that money as capital 
for a purpose which tiiey had in mind. 
There was no intention of paying any 
dividend to the share-holders.- In nVy' 
opinion the transaction must be regarded* 
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as a wliole, and the obvious intention 
of the (’ompanyjjinust be taken into 
account. There -Inever was, and Ava^s 
never intended to be, any payment at 
all to the share-holders. No'amount what¬ 
ever was taken from the Company or 
received by the share-holders. Botii the 
Companyandtheshare-iiolder.s Avere mere¬ 
ly adopting a means, in accordance Avith 
their Articles of Association, for transferr¬ 
ing profits to capital ; because of the 
accretion to the capital effected by the 
resolutions, there had to be an allotment 
of shares, and the acceptance of the 
shares was in no sense' the acceptance of 
an income, profit or gain Avithin the 
meaning of the Income Tax Act. 

It has been argued that the Avhole of 
these transactions Avere effected merely 
for the purpose of enabling the Indo- 
Burma Petroleum Company, Limited, to 
acquire shares in the Attock Oil Company 
and that, therefore, the effect of the issue 
of the bonus shares Avas really equivalent 
transfer to the share-holders of share in 
the Attock Oil Company so as to bring 
the case Avithin the rule in Pool v. The 
Guardian Investment Trust Co., Limited 
(4). I cannot accept this argument at all. 

No shares in any other Company AA'ere 
transferred to the share-holders; and, 
furthermore, ^ye are not concerned with 
what the Company may do Avith its in¬ 
creased capital, but only Avith the effect of 
adopting this method of increasing its 
capital. 

It Avas further argued that the resolu¬ 
tion directs that a sum be capitalized ; 
that that sum be distributed among the 
share-holders ; and that the Directors he 
directed to distribute it as bonus shares. 

It is pointed out that the language 
differs someAA-hat from the language of 
the resolution in Comdssioners of 
Inland Revenue v.Blott (1). The difference 
appears to me to be slight, and to be 
one of language only. In Commissioners 
of Inland Revenue v. Blott (1) the 
resolution ran that a bonus at a certain 
rate be declared, and for the rest, the re¬ 
solution Avas the same. 

Therewas, it Avill be obaerA’-ed, in this 
case no direction to the Directors to pay 
any dividend ; on the contrary they Avere 
directed to distribute the bonus shares, 


and it, therefore, appeal's to me to b® 
impossible to liold that there was in 
effect, a payment to the share-holders, 
returned immediately by them to the 
Company in satisfaction of the bonus 
shares. There Avas no option left to the 
share-holders; they had to take the bonus 
shares ; they could not demand any cash 
payment. 

It is said that they had an option, and 
they exercised it prior to the passing of 
the resolution. Of course, they had ; but 
AA^e are not conceined Avith that but Avith 
the question Avhether they had an option, 
AA'hen the bonus shares AA'ere presented 
to them, of refusing them and demand¬ 
ing instead an eqiuA'-alent in cash. 

It is unnecessary for me to recapitu¬ 
late the arguments that are giA'en much 
more ably than I could do in the judg¬ 
ments in the ca.ses I liave already refer¬ 
red to. 

In my opinion, therefore, the question 
referred should be ansAvered in the 
negative. 

Healdy J. —Up to the 2nd of June 
1921 the Indo-Burma Petroleum Company 
had an authorised capital of one crore of 
nipees divided into one lakh of Rs. 100 
shares of Avhich 94,380 Avere issued. On 
the 18th of May 1921 the Company by 
special resolution resolved to increase its 
capital to tAA’o crores. That special re¬ 
solution AA’as confirmed on the 2nd of 
June 1921, so that thenceforAA’ard the 
authorised capital of the Company Avas 
two crores, of Avhich nearly one crore 
Avas represented by shares already issued. 
On the 29th of June 1921 the Company 
by special resolution resolved to add to 
its Articles of Association a neAv article 
authorising a General Meeting of the 
Company on the recommendation of the 
Directors to direct capitalisation of the 
AA'hole or an}' part of the profits or re- 
seiwe funds of the Company by the dis¬ 
tribution of paid-up shares of the Com¬ 
pany among the holders of the ordinary 
shares of the (\)mpany in prof>ortion to 
the number of shares held by them and 
directing the Directors to apply such 
portion of the profits or reserve funds as 
may be required for the purpose of mak¬ 
ing payment in full at par for the shares 
ol the Company so distributed. That 
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resolution was confirmed on the 19th 
July 1921 and thereafter the Company 
had power to capitalize its prolits or re- 
seiwe funds bv the distiJibution of 
shares among its sliare-holders. On the 
same date, the 19th of July 1921, the 
Company resolved to capitalize the sum 
of 31^ lakhs of rupees out of its re¬ 
serve fund and to distribute that sum as 
a bonus free of income-tax amongst the 
holders of the ordinary shares in propor¬ 
tion to the ordinary shares held by them, 
and authorised the Directors to distribute 
amongst the holders of the ordinary 
shares 31,500 of the unissued Rs, 100 
shares, credited as fully paid in the same 
proportion in satisfaction of such bonus. 
On the 10th of the October 1921 by an 
exactly similar resolution the Company 
resolved to capitalize another 25 lakhs of 
the reserve fund and to distribute simi¬ 
larly another 25.000 of the unissued 
shares. 

As a result of those resolutions Messrs. 
Steel Brothers & Company, Limited, re¬ 
ceived shares in satisfaction of bonus to 
the amount of Rs. 28.1 lakhs, and the 
question which we have to decide is whe¬ 
ther or not those shares represented 
“ income, profit or gains " within the 
meaning of those words in the Indian 
Income Tax Act (XI of 1922J. 

A somewhat similar question was decid¬ 
ed by their Lordships of the Privy 
Council in 1913 in the case of Sivan Brc- 
wzry Co. v. King (3). 

That Company, like the Indo-Burma 
Petroleum Company, resolved to increase 
its capital, and did increase it by 
£ 101,450. It then resolved that .£ 101,450 
out of its reserve fund should be trans¬ 
ferred to the share capital account to 
represent the capital value of the new 
shares. It also authorised its Directors to 
allot the new shares pro rata amongst 
the existing ordinary share-holders of the 
Company in consideration of the sum of 
£ 101,450 transferred to the capital 
account from the reserve fund which, 
it is to be noted, represented ac¬ 
cumulated profits, exactly ns it did in 
the present case. In Western Australia 
a Dividend Duties Act provided for 
the levy of u duty o^ “dividends'* 


CASES. 679 

and defined or described “ dividends" 
as including “ every dividend, profit, 
advantage, or gain intended to be 
paid or distributed among any 
members .... of any Company.” 
What, therefore, the Privy Council had 
to decide was whether or not shares dis¬ 
tributed in the same manner and by the 
same procedure as the shares in tliis 
case were a dividend, profit, advantage 
or gain intended to be paid or credited 
to or distributed among the share-holders. 
Their Lordships held that the shares were 
an “advantage” distributed among the 
share-holders and were, therefore, liable 
to tlie tax. They said ; “ There can be no 

doubt that the new shares were distri¬ 
buted and were not the same thing as the 
old ones. They (certainly were supposed 
to be advantages to the members of the 
Company . . In so nourishing a 

busines.s <loul)tless they really were ad¬ 
vantages. The new shares were credited 
as fuliv paid, and what is more they wore 
fully paid, for after the allotment the 
Company held £ 101,450 us capital pro¬ 
duced by the issue of tho.se shares and 
for that consideration, and no longer as 
an undivided i)art of its accumulated 
reserve fund. True, that in a sense it was 
all one transaction, but that is an am¬ 
biguous expression. In business, as in 
contemplation of law, there were two 
transactions, the creation and issue of 
new shares on the Oompany’s part, and ou 
the allottees’ part the satisfaction of the 
liability to pay for them by acquiescing 
in such a transfer from reserve to share 
capital as put an end to any participation 
in the sum of £ 101,450 in right of the 
old shares, and created instead a right of 
general participation in the Company s 
profits and assets in right of tJie new 
shares without any further liability to 
make a cash contribution in respect of 
them.” It was on this reasoning that 
their Lordships decided that the shares 
were an “advantage ” distributed to the 
share holders and so were liable to dut)' 
as a “ dividend.” 

But in the case of the Commissioners 
of Inland Rerenne v. Blott (1), the House 
of Lords decided that shares similarly 
distributed were not income but were an 
addition to capital and so were not assess- 
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able under the P^nglish Income Tax (or 
Super Tax) Acts. 

These two decisions can hardly be re¬ 
conciled and if we follow one of them we 
are bound to answer the reference in tlie 
affirmative while if we follow the other 
we must answer it in the negative. 

The only question to be decided, there¬ 
fore, is which of them we are to follow. 

We are bound to follow the decision of 
the Privy Council if that decision is ap¬ 
plicable to the case before us and we 
ought to follow the decision of the House 
of Lords if the decdsion of the Privy 
Coimcil is not apjdicable and that of the 
House of Lords is. 

The House of Lords considered the 
Privy Council decision, and distinguish¬ 
ed it from Com}ni.'isione)‘s of Inland Reve¬ 
nue V. Blott (1) on tlie ground as Lord 
Haldane put it. that it was a decision on 
a Taxing Statute which was couched in 
veiy different languge from tlie English 
Act which the House was considering. 
But it must be remembered that the 
House of Lonls was not bound by tlie 
decision of the Privy Council while we 
are bound by it, and I do not think that 
a mere difference in the purpose for 
which the decision on the facts is neces- 
sarv would warrant us in coming to a 
decision which was different from that of 
the Privy Council on the same facts. The 
purpose of the decision in Bonch v. 
Sproud (,2) was that Lord Herschell him¬ 
self called the “ arliiicial " division of the 
enjoyment of property between a tenant- 
for-life and remainder-man and there 
were special difficulties in that case be¬ 
cause it was not clear Avhat part of the 
accumulated profits with which that case 
was concerned had l>een earned before 
the death of the testator. Nevertheless 
the House of Lords felt itself bound by 
that decision in Commissioners of Inland 
Revenue v. Blott (1), which was a decision 
on a Taxing Statute couched in very differ- 
rent lajiguage from the law for division 
between a tenant-for-life and remain* 
der-man and in which no such difficulties 
arose. The present case and the Sivan 
Brewery Go. v. King (3) are both on Tax¬ 
ing Statutes couched in very similar 
language, and although the definition or 
description of dividend in the Colonial 
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Act may be, as Mr. Justice Rowlatt said 

'* highly artificial” the description of “in¬ 
come ” in the Indian Income Tax Act is 
similarly artificial, so that it seems clear 
that there is a much closer analogy be- 
tween the y)resent ease and the Swan 
Bretrerij Co. v. King (3j tlian there was 
between Comniissionei’s of Inland 
Revenue V. Blott(l) and Bouch v. Sproud 

(2) . If, therefore, in Commissioners of 
Inland Reveyiue v. Blott (1) the House of 
Lords felt itself bound to follow Bouch v. 
Sproud l2) we can hardly avoid the 
conclusion that in this case we are bound 
to follow the Su'an Brewery Co. v. King 

(3) to the full extent to which it goes. 

I have considered whether this f’ase 
can be distinguished from the Privy 
Council case on the ground that it was 
not necessary for their Lordships to de¬ 
cide more than that the shares were divi¬ 
dend “ intended to be paid or credited or 
distributed,” but it seems clear tliat what 
their Lordships decided, on facts Avliich 
were essentially similar to those of the 
present case was that the shares were an 
” advantage ” actually di.stributed to the 
share-holders, so that if the question 
w'hich we had to decide in the present 
case Avas whether or not the shares repre¬ 
sented such “ advantages ” we could 
hardly avoid an affirmative answer. 

But the word ‘advantage” does not 
appear in the provisions of the IncomeTax 
Act Avhich Ave are considering and, there¬ 
fore, Ave have to decide Avhether the 
difference in meaning betAveen the aa'ouIs 
“ advantage” and “gains” is such that 
although the Privy Council has found 
such shares to be “advantages” Ave should 
be justified in finding that tliey were 
not “gains.” 

In Commissioners of Inland Revenue 
A'. Blott (1) Lord Haldane said that 
it AA’as clear that the Avide character of 
the AA'ord “advantages” AA'as a primary 
consideration in Avhat Avas said by the 
PriA'y Council in the Swan Brewery Co. v. 
King (3j,and it must be admitted that the 
meaning of the word “adA^antage" as 
used in the Australian Dividend Duties 
Act AA'as probably wider than that of the 
AA’ord “gain" as used in the same Act. 

I haA’^e little doubt that the meaning 
to be attached to the word “gains” in 
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the Income Tox Act is to some extent 
artificial since it could hardly be read 
as including what might lie called 
intangible gains. 

Webster's Dictionary defines “gains, 
as ‘"prolits in tlie form of sums of money 
or acciuired assetsarising from Imsiness 
transactions or dealings and although 
it is jiossible that in the Income Tax Act 
“gains” are not restrictetl to busines*S 
prolits, 1 think, that they must be 
restricted to “protits in tlie foim of 

money or actpiired assets. 

I think, therefore, that it does not follow 
that because the Privy Council found 
that shares distributed in the same way 

as the shares in this case were distribut¬ 
ed were “advantages” to the sharedioldei>, 
we are bound to find that they repre¬ 
sented “gains”. If the matter had been 
res inteqra I should, I must admit, lun e 
felt justified in going a step fuithei 
than’ the Privy (\)uncil actually went in 
the Siran Hrcwern CfK v. k injj (3) and in 
luiding on the ivasoning of l.ie _ I rivy 
Council in that case that the shcU-esm this 
case represented not only “advantages 
but actual “gains” received by Messr,| 
Steel Ih-others and Company, Limited, 
but I feel that I am prevludeil by the 
decision of llie House of 

Commissioners Ilf Iiihind Revenue v. lilolt 

(1) from tiikiuii thal further step and 
tiiat ill accordance with the decision ot 
the House of Lords 1 must hold that 
tlie shares <lid not represent gams 
witliiu the meauiim' of the Indian Income 

I would accordingly answer the 
reCereiice by saying lliat 

the transactions mentioned in the ()i«h i 
of Reference did not involve he receipt 
bv Messrs. Steel Brothers luid Coinpan.v 
of “income prolits or gaiius within the 

ea ng of section (2) (15) and section 
12 of the Indian Income 'I'ax Act or within 
the meaning of “total income in section 

^^BeaslVy^ J-—my opinion the only 
point to be considered on the question 
•eferred to us is whether we are bouiyd 
oythe dcoision of the Privy Council in 
the case of the Swan Brewery Co 
I inn (3) or whether we can and 
ou^^t Po ^follow the judgment of the 
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House of Lords in the Commissione?\s 
of Inland Revenue v, Blott {!). 

The facts in Coinmissioners of Inland 
Revenue v. Blott (1) are identical with 
those in the case before us and tlie facts 
in the Swan Brewery Co. v. King (3) are 
very similar ; but tlie Taxing Statute, 
viz., the Dividend Duties Amendment 
Act, IhOt), of Western Australia, is 
dilYereiitly worded to the Taxing Statutes 
both in India and in England, and the 
question is whether the decision of the 
Privy Council was a decision based upon 
the construction of that particular Act, 
or whether it was of wider and more 
general application. In the latter case 
uiidouhtly we are bound by that decision, 
but ill the former case we are not bound 
by it and can, and in my opinion ought 
to follow the decision of the House of 
Lords in Commissioners of Inland Reve¬ 
nue. V. Blott (1). 

According to the report of the Swan 
Hrewerg Co. v. King (3) the whole of tlie 
argninent of Sir Robert Finlay, for the 
appellants, which appears on page 233 of 
the report, was directed to and concen¬ 
trated upon tliat particular Taxing Statute 
and the Statute it amended ; and when 
Lord Sumner delivered the judgment 
of tlie Privy Council on page 234, he 
stated as follows : “The (piestion in issue 
here is whether or not tiie new shares 
were a dividend under the Act above- 
mentioned.” (The Dividend Duties 
Amendment Act of 1902 of Western 
Australia.) “If they were, dividend duty 
was and is payable and tlie judgment 
appealed against was right. Section 2 
of the Act defines, or rather desenbes 
tlie word ‘dividend’ as used in the Act, 
as including, ‘every profit, advantage, 
or gain intended to he paid or credited 
to or distributed among the members of 
any Company’.” And with the exception 
of the last few lines of Lord Sumner's 
judgment, the remainder of it discusses 
throughout the question as to whether 
or not this allotment of bonus shares was 
an advantage to the members of the 
Company and, therefore, assessable to 
ineome-tax. 

Upon reading the report of the argument 
and the judgment in the Swan Brewery 
Co. V. King (3) I am of the opinio^ 
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that the decision of the Privy Council 
was based upon tlie construction of the 
particular Taxing Statute, and, when 
the expressed opinions of the eminent 
Judges and l^aw Lords who considered 
Commissioners of Inland Revenue v. 
Blott (1) are referred to will be seen 
that witli the exception of ^Tscount 
Finlay, who expressed no opinion on 
this point and Lord Sumner who very 
definitely was of the contrary opinion, all 
of them, Rowlatt, J., in the King's 
Bench Division, in the Court of Appeal, 
Lord Sterndale, ^1. R., and Warrington 
and Scrutton, L. JJ., and in the House 
of Lords, Viscounts Haldane and Cave 
and Lord Dunedin, took to the view that 
the decision in the Swan Brewery Co. 
V. King (3) was a decision upon the 
particular Taxing Statute of Western 
Australia. 

In the King's Bench Division, Rowlatt. 
J., thus states his opinion with reference 
to the Sivan Brewery Co. v. King (6) 
on page 134 :—“There it was held 
that a share-holder receiving bonus 
shares, as in the present case, was 
receiving an advantage within the 
meaning of a highly artificial defini¬ 
tion of the word‘dividend' in a Colonial 
Act notwithstanding that his propor¬ 
tionate interest in the assets of the 
Company remained the same after the 
transaction as it had been before." And 
then Rowlatt, J., stated that in his 
opinion the decision of the Swart 
Brewery Co. v. King (3) had little, if any, 
bearing upon Commissioners of Inland 
Revenue v. Blott (Ij. 

In the Court of Appeal, the Master of 
the Rolls in the course of his judgment 
on page 684, stated :—“The actual deci¬ 
sion was upon the special words of a 
Colonial Act containing Avhat Rowlatt. 
J., calls a highly artificial definition of 
the word ‘dividend’ and the learned 
Judge distinguished the case on that 
ground." 

Warrington, L. J., on page 670, stated 
that “The decision itself was on the con¬ 
struction of an Act of Western Australia 
imposing on a Company declaring a 
dividend a duty on the amount or value 

of such dividend." Later on 

he said; “Obvioixsly, therefore, the 


question for dec-ision was far away from 
that in the present case." And Lord 
Justice^ Scrutton, on page 673, stated 
that, “That case turns on the construc¬ 
tion of an Australian Act which 

taxes dividends. The judgment 

states that the question is merely tlie 

construction of the particular Act,. 

This decision, of course, is on another 
Statute and is not liinding on us, though 
entitled to the greatest respect." 

^ 1^1 Hotise of Lords, Viscount 
Haldane, incommenttng upon tlie .Sicaa 
Brewp'tj Co, y. A ing (2) expressed a ver>' 
definite opinion that it had no bearing 
upon Commissioners of Inland Revenue 
v Blott H; because on page 188 he stated 
that the Taxing Statute was couched in 
ver\’ different language and after some 
observations upon his requiring a fuller 
knowledge of the facts of the case and 
of the local law he further stated, “but 
what is clear is that the wide character 
of the word ‘advantages’ was a primary 
consideration in what was said by their 
Lordships wlio took jiart in advising 
His Majesty. 1, therefore, do not feel 

embarrassed by the decision in that 
case." 

\ isconnt Cave in dealing with the 
Swan Brewery Co. y. King (3j on 
page 202 of the report stated that 
“the decision in that case is no 
doubt fully supported by the defini¬ 
tion clause in the Western Australia 
Act ; but if it were not for the defini¬ 
tion clause the decision would, I think, be 
inconsistent with the decision in Boitch 
v. Spj'oud f2j." And Lord Dunedin 
on page 203 stated as follows “I may 
say at once that I do not feel that the 
case is concluded b}* a decision. Swati 
Brewery Company v. King (3j was a 
decision upon an Australian Statute in the 
words of which if anvthing became ‘an 
advantage it would fall within the tax." 

In the House of Lorrls, their Lordships, 
with the exception of Lords Dunedin and 
Sumner took the view that the decison in 
Che Swan Brewery Co. y. King (2) would 
be inconsistent with the decision in 
Bouch V. Sproud (2) were it not for 
the definition clause in the Western 
Austmlia Act ; and in the Court of 
Appeal Lord Justice Warrington was 
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of th.e opinion that Lord Stunner, in 
delivering the judgment of the Privy 
Council, did not intend to express any 
opinion in conflict with Bauch v. iS'p?*oi(d 
(2) because, he stated “I can hardly 
think that Lord Sumner intended by the 
expressions he used to express a view of 
his own or to approve of a view of the 
Chief Justice which would conflict with 
that expressed by Lord Herscliell in 

Bouch V. Sproud (2).” 

Prom the judgment in the Swan 
Brewery Co. v. King (3) itself and from the 
judgments of the Judges and the Law 
Lords who had to consider the bearing 
of the Swan Brewery Co. v. King (3) upon 
Conimis.noners of Inland Revenue v. Biott 
(1), I am clearly of the opinion that we 
need not follow the decision in theiS]aMn 
Brewei'y Co. v. King (3) it being a decision 
upon a particular act and not of general 
application. That being so. we are not 
embarrassed in considering whether we 
can follow Commissioners of Inland 
Revenue v. Biott (1). The facts in Com¬ 
missioners of Inland Revenue v. Biott 1) 
are identical with those in this case 
and the Taxing Statutes are similarly 
worded. By a majority in the House ot 
Lords it has been held that sucli an 
allotment of bonus shares to the members 
of a C^ompanv does not render the shares 
so allotted liable to be assessed for super¬ 
tax inasmuch as they are not a part of 
income but are an addition to capital. 
In my opinion, we ought to follow the 
decision in Commissioners of Inland 
Revenue v. Blolt (1) and I wontd, 
therefore, answer the question refened to 

U 3 in the negative. 

o t. Answered in the negative. 


CAL.CUTTA HIGH COURT. 

AP’EAI- from Appellatf- Decrf.e 
No. 2464 OF 1921. 

April 11. 1924. 

Present.—Mr. J ustice Walmsle.v 
and Mr. Justice Muker.ii. 
DhTnPAT SINGH KHTHARI 

and others— Peai.ntiffs— Appeleants 

versus 

HARI CHAR AN AGARWALA 
avd anotheb^^Befendants Respon dekts. 

Princi^afancl agtnt-Purchase by agent^Agent, 


whether (Kupiircs property in goods bought—Goods 
destroyed by fire — Agent, liability of. 

a relationship of agent aiui principal 
exists between two persons and the agent enters 
into a contract for purchase of goods on behalf of 
his principal, property in the goods bought does 
not pass to the agent as against the principal. 

Ireland v. Livingstone, (1872) 5 H. L. 395 at p. 
.lOS; 11 L. J. Q. B. 201; 27 L. T. 79. disting¬ 
uished. 

Therefore, where goods purchased by an agent 
on behalf of his principal are destroyed by tire, the 
principal and not the agent must bear the loss. 

Appeal against the decree of tlie 
District Judge, Murshedabad, dated tlie 
14th September 1921, affirming that 
of the Munsif, Second Court at Jangipur, 
dated the 27th March 1922. 

Babus Brojohal Chukerbutty and Susil 
Coomar Bose, for the Appellants. 

Babus Ram Chunder Majumdar and 
Bankim Chunder Monkei'jee, for the Re¬ 
spondents. 

JUDGMENT. 

Walmsley, J. —The plaintiffs who 
are the appellants sued tlie defendants 
for a sum of Rs. 063 as due on 'Arat 
accounts for business done by them as 
agents for the defendants. 

It is common ground that the jdaint- 
iffs were employed by tlie defendants 
as agents for buying various goods. 

The dispute has arisen between them 
because a fire broke out after some 
goods had been bought for tlie defend¬ 
ants by the plaintilTs, and practically 
the question is whether the plaiiitiifs 
or the defendants are to bear the loss. 
The decision of the lower Court is that 
it is the plaintiffs who must bear the 
loss, and it is against that decision that 
the plaintiffs appeal. 

It appears to me that both the Courts 
below have fallen into error in their 
concejition of the agent’s position. Both 
take the view that there is a time at 
which the property in the goods bought 
by the agent for the principal vests in 
the agent. The learned Judge speaks 
of the plaintiffs as commission agents 
who re-sell the goods to the defendants. 
This view, the learned Pleader for tlie 
respondents, admits, goes too far. 

The error is probably due to the fact 
that the plaintiffs made allegations about 



INDIAN CASES. 


DHAXPAT SIKGH L\ HART CHARAK. 


[1924 


a representative of the defendants being 
present at the time of purchase and 
about the method of delivery to the 
defendants. Connected with the latter 
allegation was an answer elicited from 
plaintiffs witness about i>roperty passing 
to the defendants when the goods were 
put in sacks provided by tlie defendants. 
The question must have lieen put in 
the belief that the matters referred to 
in section 18 of Sale of Goods Act had 
something to do witli tiie relation be¬ 
tween the parties. 

It appears to me that those allegations 
in the plaint have nothing to do with 
the question, and that the failure of the 
plaintiffs to prove their allegations does 
their case no harm. They were admit¬ 
tedly employed as agents and it is 
contrary to the whole idea of the 
relation between agent and principal to 
hold that property passes to the agent 
as against the principal. An attempt 
has been made to support such a view 
by reference to the case of Ireland v. 
Livingstone (I) l)ut that was a case of 
a merchant in one country and a com¬ 
mission agent in another, and the 
passage to which reference is made 
must be read with due regard to the 
words of limitation which it contains. 

Apart, however, from the law as con¬ 
tained in the Contract Act, I think that 
the defendants are bound by the state¬ 
ment contained in the fourth paragraph 
of their written statement. They de¬ 
liberately charged the plaintiffs' with 
telling a false story about the fire, Avith 
a view to taking advantage of a rising 
market and selling goods which belonged 
to the defendants. It is said that tliis 
statement was made to meet the hypo¬ 
thetical case that the property in the 
goods had passed to the defendants, but 
in my opinion it is impossible to put 
that construction on the paragraph. 

Lastly an attempt was made to 
justify the decision of the lower Courts 
on the ground that the plaintiffs were 
guilty of negligence. It appears how¬ 
ever that the plaintiffs were not guilty 
of any act or omission which could be 
regarded as negligent. 


„ (l)ra872) 5 H. 
20U 27 L. T. 79. 


L. 395 at p. 408; 41 L. J. Q. B‘ 


In my judgment the Courts below.* 
were wrong and the appeal must be 
allowed, and the suit decreed in full 
with costs in all Courts. 

Mukerji, J.—I agree and wish to 
add only a few Avords. The contract- 
in the present case was essentially one 
of agency and the findings of the Courts 
below as to purchase of the goods by 
the plaintiffs to the order of the 
defendants clearly shoAv that in the 
present ca.se they acted as commission 
agents on behalf of the latter. The 
views of the respecti\'e liabilities of the 
parties taken b}’ the Courts beloAV are 
to my mind wrong, the Court of first 
instance having laid too much stres.s 
upon the stray statement of a witness 
for the plaintiffs about the property in. 
the goods passing to the defendants 
AA’hen the goods are put into sacks 
supplied by the latter, and the loAver 
Appellate Court having introduced into 
its consideration a theoiy of re-sale by 
the plaintifis to the defendants after 
making the purchase to the order of 
the latter. The former is an opinion on 
a question of legal liability Avhich 
should not form the basis of thie Court’s 
decision and the latter is based upon a 
misconception of the relations between 
the parties. In support of the latter 
view reliance has been placed upon a 
dictum oi Lord Blackburn in Ireland 
A'. L'.vingstone (1) which is in these 
AAords: “It is quite true that the agent 
Avho m thus executing an order, ships 
goorls to his principal is in contemplation 
of laAv a A'^endor to him. The persons A\"ho 
supply goods to a commission merchant 
sell them to him, and not to his 
unknown foreign correspondent, and 
the commission merchant has no autho¬ 
rity to pledge the credit of his corres¬ 
pondent for them.and just so 

does the property in the goods pass 
from the country producer to the com¬ 
mission merchant, and then, when the 
goods are shipped, from the commission 
merchant to his consignee. And the 
legal effect of the transaction between 
the commis.sion merchant and the 
consignee, who has given him the order, 
is a contract of sale passing the 
property from the one-to the other; and 
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consequently the commission merchant is 
a vendor, and has the right of one as to 
stoppage in transitu." These observa¬ 
tions define the relations between the 
commission agent and his foreign cor¬ 
respondent and proceed upon an appre¬ 
ciation of the difficulty which would 
exist in establishing any i)rivity of 
contract between the foreign correspond¬ 
ent and the original vendors. In his 
work on contract on Sale Lord Black¬ 
burn reviews the cases of Feise v. Wray 

(2), Sicken v. B’'7-ay (3) and Tucker v. 
Humphrey (4) and says that the same 
conclusion follows from them in respect 
of a factor acting for a foreign cor¬ 
respondent and purchasing goods in his 
jo\yi\ name. In Turner v. Liverpool 
Docks (fe) it was assumed that the 
relation of vendor and purchaser existed 
between the foreign commission mer¬ 
chant and his principal in England. 
Story in his work on Agency in like 
manner treats a factor in a foreign 
country who purchases goods on his 
own credit for his principal and ships 
them to the latter as one having the 
rights and remedies and being in the 
same i)redicament as a vendor 
of the goods. This dictum of 
Lord Blackburn was explained in the 
case of Cassahoglou v. Gibbs (6). In that 
case Brett, M. R., observed as follows: 
“Lord Blackburn lias not said that as 
long as the contract of principal and 
agent is executory the principal can sue 

the agent and make him pay as though 
the contract were that of vendor and 
purchaser. He has considered the point 
with reference to two matters; one with 
regard to the theory of passing the 
property in the goods, and the other as 
to the power of stopping the goods in 
transitu, and as to these two matters, he 
has said with reference to the first of them, 


(2) (1802) 3 Kast. 93; 6 R. R- 551; 102 E. R. 

(3) (1805) 6 East 371; 2 Smith 480; 102 E. R. 
1^28 

(4) (1828) 4 Bing. 516; 1 M. & P. 378n; 6 L. J. 
s ) C P 92- 130 E. R. 866. 

^ (I) (1851) 6 iix. 513, 20 h. J. Kx. 393; 155 E, R. 
659- 17 L T (o. 8.) 212; 86 R. R. 377. 

(6) (1883.) 11 Q. B. D. 797; 52 L. J. Q- B. 538; 18 

L. T. 850; 32 W. R> 138. 


that if a foreign commission agent has 
purchased the goods whicli he was 
ordered to inirchase, and has put them 
on board consigned to his principal, by 
that appropriation the property in the 
goods passed from the commission agent 
to the principal as if sucli agent were 
a vendor. Then as regards the jxiwer 
to stop in transitu Lord Blackburn has 
said that if the commission agent 
abroad is bound to i^ay for the goods 
to the foreign seller of whom he bought 
them, and after he has shipped them 
to his principal, such agent has not been 
paid, and his principal is insolvent, so 
that the foreign seller could only have the 
agent to look to for payment, the Courts 
have held that such agent may stop the 
goods in transitu as if he were a vendor, 
or in the position of a I'cndorT These 
observations make it clear that even 
in the case of foreign correspondent, the 
contract remains a contract of agency, 
and only for certain purposes he was 
to be treated as a vendor or as one in 
the position of a vendor. In this 
connection the remarks of Fry, L. J., in 
that case are worth quoting, as they 
clearly summarise the position. He 
observed as follows:—“Now as to the 
first of these grounds, was there such a 
contract (meaning such a contract as 
created the relation between a vendor 
and a purchaser)? Was the contract of 
principal and agent merged into that of 
vendor and purchaser? This must be a 
question of fact, and as a matter of fact 

.there was no such contract. It is said. 

for two reasons, fii’st, because othenvise 
the property in the goods would not 
pass to the English merchant for whom 
the agent abroad bought them. In my 
judgment the property would pass. If 
the article was specific it would pass by 
the purchase, and if not specific, but 
was appropriated by the agent for his 
principal; it would pass by virtue of the 
appropriation. The other reason for 
inferring the relation of vendor and 
purchaser was said to be because the 
foreign agent who has bought for his 
principal has the right of stoppage in 
transitu, but that ; in my opinion, is no 
reason for such inference.” After 
dealing the cases of Dickbarrow v 
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Mtiso)! (7) and nlher rase* where the 
right to stop in transitu has been 
allowed without, the relationship of 
vendor and purehaser existing, and 
where it was held that even an agent, 
who puts the goods on hoard is able to 
exercise that right being in the same 
condition as if he had been an ordinary 
unpaid vendpr. Fry, h. J., referred to the 
case of Ireland v. Llvinystonc Q) and 
observed as follows:—“Then in the case 
of Ireland v. Livingstone (5) Cleasby, 
B., says that tliere was ‘there not a mere 
('ontract between vendor and purchaser 
although after the goods were shii)ped 
a relation like that of vendor and 
vendee might arise.' Xo doubt in that 
case Lord Blackburn uses sti'onger 
language, and says that the legal effect 
of the transaction is a contract of sale 
passing the property from the one to 
the other, and consequently the com¬ 
mission merchant is^ a vendor and has 
the right of one as to stoppage in 
transitu\ but by the legal effect of the 
transaction, he means the legal effect 
of an analogous contract to that of a 
contract of purchase and sale. It is 
important also to observe that Lord 
Chelmsford in that case puts the matter 
so as to exclude the existence of any 
contract of purchase and sale. He say's 
T would preface what I have to say by 
stating my opinion that the question is 
to be regarded as one between principal 
and agent though the plaintiffs might 
in some respects be looked upon as 
vendors to the defendants, so as to give 
them a right of stoppage in transitud 
Therefore, in such a case as the present 
there is in fact no contract of a vendor 
and purchaser." 

K. s. D. Appeal allowed. 

N. H. 

(7> d’87) 1 Sin. L. C. iMh Ed.) 7o.3. nnd aith 
Ed.) 693; 1 R. R. 125; 2 T. R. 63; 8 H. Bl. 357; 6 
East 21n; 1 Bro. P. C. 57; 100 E. R. 35. 
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JUDGMENT. —This was a suit 
biought by the plaintiff-respondent, Mrs, 
becun, against her husband defendant- 
appellant for possession of a house which 
had been gifted to her by her husband 

in 1J08. It is necessarv for the purposes 

ot our decision to set out the facts in 
some detail. 

originally in the Public 
'' orks Department, but owing to his 
superior not approving certain measure^ 
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ments in a contract which he had 
passed, he was dismissed and set up a 
business on his own account. He 
obtained a valuable contract from the 
Burma Rice and Trading Company to 
erect for them a mill at Bassein. In 
1901 he bought a piece of land in 
Rangoon and for the purchase price or 
part of it he executed a mortgage on 
the land in favour of tiie vendor. In 
the year 1906-1907 he built a house on 
part of this land. In the latter year 
he paid off the vendor's mortgage 
borrowing money from one ^la Ma Gyi 
to do so. To her he gave a mortgage 
on the house and land. He had a dis¬ 
pute with one of his sub-contractors, 
and on the 6th April 1907 this man 
filed a suit against him for Rs. 16,000 
odd. Appellant then paid into Court 
Rs. 5,749 and joined issue as to the 
balance. The sub-contractor attached 
the money due to him by the Burma 
Rice and Trading C’ompany; but appel¬ 
lant gave security and got the attach¬ 
ment removed. While that suit was 
pending he married the respondent on 
the 3rd of June 1908. He alleges that 
acting under advice he paid off Ma ]\Ia 
Gyi’s mortgage with money that he had, 
and fearing that the same sub-con¬ 
tractor in execution of the decree that 
he was likely to get might attach this 
house, he decided to put it in his 
wife’s name; and to that end in order 
to save his property from the risk of 
attachment he executed a deed of gift 
dated the 23rd of June 1908 in favour 
of his wife. The parties lived in this 
house and have done so all along until 
the disputes arose which led to a sepa¬ 
ration and to the bringing of the present 
suit. On the 4th of September 1908 
part of the site originally bought was 
sold to Sir A. Jamal by Exhibit C for 
Rs. 7,500. The deed of sale was 
executed by the respondent as vendor. 
Both parties claimed to have taken the 
purchase money. Two other bits of 
this land were sold in the same or the 
next year to Messrs. Burjorjee and 
Vertannes; but the deeds of conveyance 
have not been produced; nor have any 
certified copies of them. It has not been 
proved wh^th®!,* {Jisse sales topk 


place before the marriage or after, 
though it seems more than probable 
that they were after the marriage. There 
was in 1911 a boundary dispute be¬ 
tween Messrs. Lecun and Burjorjee. Ap¬ 
pellant naturally negotiated the sales 
and gave instructions in respect of the 
boundary dispute. Judgment was de¬ 
livered in the sub-contractor's suit on 
the 8th of March 1909 and a decree 
passed for Rs. 595 and costs in his 
favour in addition to the sum paid 
into Court by appellant. The decree 
was confirmed on appeal, and the 20th 
of March 1911 appellant paid the 
decretal amount. To do this he raised 
money from his wife's uncle wlio Jiad 
been his Counsel in this case. Tlie title 
deeds of the property were lianded 
over to him and pro-notes executed 
by both the husband and wife for the 
amount advanced. Those pro-notes had 
been renewed from time to time; they 
were last renewed on the 25th of October 

1921 for Rs. 13,500. 

After living happily together until 

1922 various dift'erences arose between 
the husband and wife. She found 
letters of a compromising character 
Avritten by a lady, who had been living 
Avith them, to her husband. Appellant 
had apparently been told by this lady 
that his Avife was misconducting herself 
with one Lambert and he taxed her 
Avith it. She strenuously denied it and 
brought a counter-charge against iiim 
Avith reference to the other lady. On 
the 26th of July 1922 she left him and 
Avent to her mother's house. On the 
27th of Jul}' there Avas a meeting be- 
tAveen the husband and Avife. There 
ajDpears to have been some sort of 
settlement arrived at by Avhich appel¬ 
lant Avas to take his Avife back, and 
she Avas to execute a document trans¬ 
ferring to her children this house or a 
document by Avhich she Avas to be 
trustee for her children. HoAvever, on 
the next day her husband sent Lambert 
to the house having heard from him a 
confession of his misconduct with the 
respondent. He followed and confronted 
his Avife Avith Lambert. Lambert ad¬ 
mitted the misconduct, but his wife 

denied itj and there was evidently 4 
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Stormy interview. On the 29tli of Juiy 
respoiident wrote a letter to appellant 
expressing her disappointment that he 
had not come the previous day and 
taken her back as he had ]U’omised to 
do on certain conditions, the chief of 
which was that the children were to 
have vsharesin the house. Appellant liad 
had a document prejtared for execution 
by his wife which sets out that the 
husband was al)soIutely entitled to the 
land and buildings the .subject of the 
gift of the 23rd of June 190i in favour 
of the wife, and that the i)ro]jerty had 
been held V)y her in trust for her lius- 
band during his life time and upon his 
death for the benefit of his cliil^lren. 
The document then declares the trust 
as set out above in favour of the lius- 
band and three children who were 

named.these three to take the 

property after the liusband’s death in 
such shares as may be directed by tlie 
\Villof her husband. Resj>onflent re¬ 
fused to execute such a document. She 
would not apparently agree to the 
allegation that she had all along held 
the property in trust for lier husband 
and she did not approve of the house 
going to the three children then living 
as she was in the family way, and that 
child ought also to share. Apparently 
appellant was not satisfied tliat he was 
the father of that child; but, whatever 
the reasons may be, all these negotia¬ 
tions fell through. On the 17th of 
August appellant's Counsel wrote to her 
a letter calling upon her to acknow¬ 
ledge that she was merely a benami- 
dar in respect of the property in suit 
and requesting her to fix a date 
when she would execute a recon¬ 
veyance of the property in favour of 
her husband. No answer was sent to 
this letter, and on the 7th of Februarv 
1923 respondent wrote through her 
Counsel calling upon appellant to deliver 
possession of the house to her. The 
present suit was then filed by the Avife 
for possession by ejectment, if necessaiy, 
and for mesne profits. Plaintiff-res¬ 
pondent bases her claim on the deed of 
gift of the 23rd June 1908. She had been 
in possession of the house, living there 
with her husband ever since; and it is 


ui-.^'ed on her behalf that the parties 
being Anglo-Indians, tlie same excep¬ 
tion to the geiiei'al rule as regards re¬ 
sulting trusts apidicd in this case as it 
would in the case of Euroj)eans under 
tile law as administered by the Court 
of (’iianeeryat Home. It is urged that 
tlie fucie presumplioii istliat this 

lu'operty was gifted to her by way of 
advancement; and that the onus lies on 
tlie appellant to estalilish tliat that was 
not his intention at the time tlie deed 
was executed. 

For the a]>])ellant it is urged tliat the 
general law m India is tlie same as the 
general law in Eiighuid as regards re¬ 
sulting trusts; and tliat, having regard 
to the facts as regards the nationality 
or race, domicile and residence of the 
■parties, the [iresnmption of advance¬ 
ment does not apply; Init that, on the 
contrary, the [irimary presumption is 
that the gift was made bcmuiii Avith- 
out any^ intention of Ininsferring 
the beiielicial ownership to the respoiui- 

ciit. 


Reliance is placed on the facts set 
out at the beginning of tiiis judgment 
Avliich occurred at the time the deed 
AA'fis executed. Further, reliance is 
placed on the facts that throughout 
appellant lias lieeii dealing Avith the 
property as OAvner exercising all those 
rights that he Avoukl exercise if he Jiad 
never ceased to be llie beneficial owner of 
it. Lastly, reliance is placed on the 
happening on the 26th of July 1922 and 
the folIoAving days. 

There is little <loubt as to the law in 
respect of resulting trusts and the pre¬ 
sumption of adA'aiicement in India. As 
regards Hindus, the Iuav has been laid 
down in the case of (hipcekriit (iomiri 
v. GiDigapcrsdud Gosain (1); and in 
respect of Muhammadans in the case 
of Mnnlyie Saifyud I'zhur All v. 
Beebee Ultaf Fatima (2). Tlie same 
rules have been held to apply in the case 
of Burmans in Meegappa Cliehy y. Mating 
Ba Bit (3). 


■1' 0 M. I. A. 5.3; 1 W. K. [». C. 4fi: 1 Sar. IV C. X 
41)3; 'J Suth. P. C. J. 13; l!) K. R. I’O. 

13 M. I. A. 232; 13 \V. K P. C. 1; 1 B. L. K. P. 
C. 1: 2 Sar. P. C. J. 522; 20 E. R. 53S. 

1,3; 6 Ind. Oas. 450; 3 Bur, L. T. 02, 
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As regards tliis last case we desire 
to express no opinion at present. It 
may be necessary to give this question 
of law further consideration in the case 
of Barman Buddhists; but the two 
former cases are decisions by their 
Lordships of the Privy Council. In the 
case of Europeans who had been born 
and had a permanent residence in 
India, the law has also been laid down 
by their Lordships of tlie Privy Council 
in Kerwick v. Kerwick (I). Lord Atkin¬ 
son in delivering the judgment of their 
Lordships said: “ The general rule and 
principle of the Indian Law as to result¬ 
ing trusts differs l)ut little, if at all, 
from the general rule of English Law 
upon the same subject, but in their 
Lordships’ view it has Ijeen established by 
the decisions in the case of Gopeekrsit 
Go.sain v, Gnncfaper.'iand (rosaiti (1) and 
i\fau!vi Scujyad I 'zfiurAli v. ( Itaf Fathna 
(2) that owing to the widesi)read and per¬ 
sistent practice which prevails amongst the 
natives of India, whether Muhammadans 
oi- Hindus, for owners of property to 
make grants and transfers of it benami 
for no obvious reason or apparent pur¬ 
pose, without the slightest intention of 
vesting in the donee any beneficial 
interest in the property granted or 
transferred, as well as the usages which 
these natives have adopted and which 
have been ])rotected by Statute, no 
exception has ever been engrafted Oii 
the general law of India negativing the 
presumption of the resulting trust in 
favour of the person ])roviding the pur¬ 
chase money, such as has, by the Courts 
of Chancery in the exercise of their 
equitable jurisdiction, been engrafted 
on the corresponding law in England 
in those cases where a husband or 
father pays the money and the purchase 
is taken in the name of a wife or child. 
In such a case there is, under the 
general law in India, no presumption 
of an intended advancement as there is 
in England. The question which of 
the two principles of law is to be applied 


(4) 57 Incl. (Tas. 834; 48 C. 260; 10 L. B. R. 335; 
(1920) M. ^V. N. 738; 39 M. U J. 296; 28 M. L. 
T. 194- 47 1. A. 275; 32 C. L. J. 490; 2 U. P. L. 
R (P.* C.) 153; 13 Ij. 455; 23 Bom. L. R. 730 

(p. C.). 


to a transaction such as the present 
which takes place between two persons, 
born in India of British parents, and 
who have resided practically all their 
lives in India is of general importance.” 
It was further stated: “It is a mistake 
to suppose that according to the cases 
already cited in determining wluch 
rule of law is in any given case to 
apply in India entirely dei)ended on 
race, place of birth, domicile or resi¬ 
dence. These were not to be treated as 
constituting per se as decisive. What were 
11 t i ^ more imj^ortaiit 

were the widespread and persistent 
usages and practices of the native in¬ 
habitants.” Their Lordshiijs then held 
that the presumption of advancement 
did apply in the case with which they 
were dealing. In that case the ))arties 
were of pure European descent, thougli 
both had been born in India and had 
resided in the East ever since. Whether 
the same presum])tion arises in the 
case of Anglo-Indians of the* de.sceiit of 
the parties in this suit is the first 
point we liave to decide. It is clear 
that race, place of birth*, domicile or 
residence are all matters to l^e taken 
into consideration; hut they are not the 
only grounds (ui whicli a decision must 
be based and indeed the more impcud- 
ant grounds are widesi)read and ])cr- 
sistent usages and practices of execut¬ 
ing documents an' to I ransfer lauds 
to wives or children without auv in- 
teiition of conferring on them the bene¬ 
ficial ownershij). Even if the i)resump- 
tion be held to ari.se, it would ))e open 
to the partj’ against whom that pre¬ 
sumption is made to rebut it and show 
what the intention of the donor or trans¬ 
feror was at the lime the transfer was 
made. In Kerwick v. Kei'wick after 
examining the facts which are all of 
the same character as those we have 
before us in this case, their Lordships 
held that the husband had rebutted 
the presumption, and the decision is 
of the utmost value in dealing M’ith 
the facts that ari.se in the pre.sent 
suit. 

Appellant's father was a Prenchinari 
and his mother an Anglo-Indian lady; 
lier father was an Anglo-Indian and her 
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mother a Burmese lady. Respondent’s 
father was an Englishman; lier mother 
an Anglo-Indian; and her maternal 
grandmother a Shan lady. So far, 
therefore, as the respondent is conceni- 
ed, and so far as descent governs the 
matter there is good reason for hold¬ 
ing that the presumption of advance¬ 
ment will arise. Appellant must be 
described as an Anglo-Indian. Botli 
appellant and .respondent were born 
in Burma; they have always lived here; 

^vere educated here; and they are by 
religion Raman Catholic. They follow 
English customs as regards dress and 
manner of living. No evidence has been 
given, and we are not prepared to hold 
that theie is any widespread and persist¬ 
ent usage and practice amongst Anglo- 
Indians in Burma of transferring lands 
^navii in the way there is amongst 
Hindus and Muhammadans. Some of 
them ma}’ at times resort to such a 
practiceAvith a fraudulent attempt to save 
property from the hands of creditors; but 
we have no ground for holding tliat there 
is any such common practice prevailing 
as a common rule for all general pur¬ 
poses. The rule, therefore, which, in our 
opinion, is to be applied in the jiresent 
case, is that the presumption of advance¬ 
ment arises in this suit. It is a rule 
which, having regard, to the status of the 
parties, would be, in our opinion, a rule of 
equity and good conscience. 

This being our finding the further 
question remains whether the appellant 
has succeeded in establishing that, at the 
time he made this deed of gift in favour 
of his wife, he had no intention of 
parting with the beneficial ownership, 
and that he intended her to be merely a 
trustee for himself. His ovm bare state- 
nient that this was his intention advances 
his case little, if at all. It is a statement 
which he was bound to make and which 
so vitally affects his interests that it 
must be received with the utmo.st caution, 
and all the more so, as the appellant has 
shown that he is not the person whose 
allegations and motives can be readily 
accepted. Such a statement was held by 
their Lordships in Kevwick v. Kenvick 

little avail, unless he. 

tstablieh^s at the same time with msoa- 


able clearness that he had other and 
diffe]'eiit motives for the action he took. 

At the time this deed of gift was made 
appellant had but one creditor, the sub¬ 
contractor, to whom he had to pay at 
most Rs. 5,COO over and above the amount 
lie had already paid into Court. He had 
at tliat time apparently seme Rs. I8,CC0 
in cash. The property was mortgaged 
for an amount practically equal to that 
sum, and that, when he had to pay the 
decretal amount, he was able without 
difficulty to borrow the money from a 
relation shows that he could have had but 
little fear of tlie attachment and sale of 
the house, if he liad still kept it in his 
own name. This is further shown by the 
fact that he preferred to use his ready 
money in redeeming the mortgage. 
Appellant uas at that time a man of 
about 35 years of age or so. It is dear 
that he fell much in love with respondent 
who was then 18 or 19. He gave her 
jewellery worth, it is said, Rs. 5,OCO or 
thereabouts, but it is urged, that by this 
deed of gift he deprived himself of every 
scrap of property he possessed in the 
world. He had this contract, and he 
knew that the use and benefit of the 
house would still be his even if he trans¬ 
ferred the real ownership to his wife. It 
is necessary that the Courts should re¬ 
gard documents executed in a solemn 
form as primarily expressing the inten¬ 
tion of the executant according to their 
tenor, and it is, therefore, clearly necessary 
that ordinarily speaking, evidence should 
be forthcoming of a strong motive for 
acting with an intentien contrary to that 
which the document indicates; and in 
addition to that there is in this particular 

case a presumption of advancement. \\ e 

are unable, therefore, to hold that any such 
strong motive has been established in 
this case, as it must be established, if we 
are to go against the express terms of the 
document. Moreover, all fear of any 
action on the part of the sub-contractor 
had passed away when his decree was 
satisfied on the 20th of March 1911. It is 
not shown that thereafter appellant was 
in any fear of creditors, or had an y motive 
in allowing the position created by the 
deed of gift to continue; and he never 
sought for U years to alter that position 
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ill the slightest degree; and it ivas not 
until the trouble arose between his wife 
and himself that he ever put forward any 
claim or contested the validity of the deed 
of gift. It was not an unnatural act on 
the part of a man manying a girl very 
much younger than himself with whom 
he was infatuated, and it ivas a right and 
proper thing for him to have done to 
make provision for his wife at an early 
date in their married life. This, we hold, 
was the motive which led him to execute 
the deed of gift. 

It has been urged that he sold the 
various strips of land and took the pur¬ 
chase price for his own use, although the 
money really belonged to his wife. It is 
urged that he spent a large sum of 
money, according to him some Rs. 26,000 
on additions, improvements and repaiis 
to the house. It is said that he always 
paid the rates and taxes; that he installed 
electric light at his own expense; and 
that he has throughout exercised acts of 
ownership, whereas the wife has never 
done so. In reply, it is urged that it is 
only acts and conduct at or about tlie 
time of the deed of gift that are relevant 
and that evidence of subsequent acts and 
conduct is inadmissible. That may be 
so in England, but we do not think that 
this evidence is inadmissible in India, 
and similar acts were considered by their 
Lordships in Kerwick v. Karwick (4) but 
we do not think that any of these acts 
avail to anv extent to establisli the pro¬ 
position, the burden of which is on the 
appellant. He was living happily with 
his wife in this house, and he- spent large 
sums in repairs and improvements. The 

ordinary presumption as to those would 

be that, if the gift had been by way of 
advancement, these expenditures would 
also have been by way of advancement. 
His ne<^otiatioii of the sales of the lands 
ic; \-Aferred to, but the transfers were 
exemited by his wife; and it is to be 
noted that, when money was borrowed to 
payoff the decree from her uncle, she 
also executed the promissory-note in lus 
favour. Lastly, the events that occurred 
after she had left appellant s house are 
relied on. At that time the feelings of 
the parties towards each other were very 
embittered. auU 'VQ unable to sop/iu 


their acts and conduct at that time 
anytliing that lends great support to the 
appellant's case. She was charged with 
adultery, and the alleged adulterer was 
admitting misconduct. She was anxious 
to be reconciled to her husband on tins 
account and for the sake of the children. 
The parties were Roman Catholics and 
their religion forbade a divorce. She 
might well agree to execute a document 
transferring this property for the benefit 
of the children without being taken 
thereby, to admit that she liad never had 
any ownership in it. AVhen Exhibit 4 
was put to her, a document whereby her 
rights in the property were denied, slie 
strenuously refused to execute it. 

On a consideration of all the facts and 
circumstances in this case we hold that 
the presumption of advancement arises 
and that the appellant has failed to rebut 
that presumption. The decree of the 
Court below was correct and ivill be 
confirmed, and this appeal will stand 
dismissed with costs throughout. We 
certify for two Counsels. We further 
direct that this decree be not executed for 
one month on the appellant undertaking 
to vacate the premises within tliat time 
and provided further that he pays into 
Court the Rs. 200 per mensem, he was 
ordered to pay as rent which he has not 

yet done, within one week. 

s. D. Appeal disinissciL 
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dHri e Hate—Prvnogenituj’e, entry of—Estate taken 
out of Act— Custom of primogeniture — Succession, 
ho’.o govei'iied—Cjuddi-nnshini—Females, succession 
of-Mu/iammudan l^aw - Ancestral and self-ac- 
(juired property, whether distinguished—Criminal 
Procedure Cole \Act V of 1893^, s. Uo—Limitation 
Act (/AT of I90c>), Sch. 1, Art. lA—Proceedings 
unler s. 1^), nature of—Breach of peace, likelihood 
of—"Parties concerned in dispute," meaning of — 
Compromise by some parties — Magistrate, jurisdic¬ 
tion of, Jo delivp' possession—Civil suit — Limita¬ 
tion W ant of jurisdiction — Error — Vice affecting 
whole proceedings -Mutation order, effect of. 

here a talukdiri estate governed bj’' the 
Oiidli Estates Aet, and recorded in list II of the 
Act, as an estate ordinarily devolving \ipon a 
tangle heir, is, by operation of section 15 of the 
Act, taken out of the provisions of the Act, the 
incident of single heir succession attached to 
the estate docs not come to an end, if the estate 
^^as subject to a custom of single heir succession 
prior to its coming under the ojiieration of the Act. 
[p. 61)5, col. 2; p. (51)6, col. 2.] 

Thakurain Balraj Kunwar v. Rae Jagatpal 
Bingh, 7 O. C. 218; 26 A. im; 8 C. W. N. 699; 31 

Bom. Iv. K. 516; S-Sar. 

I. C. J. 630 (P. C.), explained and distinguished. 

Succession to an estate removed from the 
operation of the Oudh Estates Act is governed 
by personal law as modified by custom of the 
family, [p. 696. col 2.] 

A family custom may be set up in regard to 
a property even though it has been withdrawn 
from the scope of the Oudh Estates Act. [p. 697, 
col. 1.] 

The whole idea of gaddi-nashini in Oudh 
pre-supposea inlieritance by a male and not bv a 
female, [p. 698, col. 2.] 

There is no distinction in Muhammadan Law 

between self-acquired and ancestral property Id 
098, col. 1.] 1 1 - j Li^- 

Mitrtaza Husain Khan v. Mohammad Yasin AH 
Khan, 36 Ind. Gas. 299; 38 A. 552; 20 M. L. T. 362; 
14 A. L. J. 1083; 18 Bom. L. K. 884; 31 M. L. J. 
804; (1916) 2 M. W. N. 555; 25 C. L. J. 1; 19 O. C. 
290; 1 P. L. W. 122; 21. C.. W. N. 410; 4 O. L. J. 
8; 4 L. \y. 538; 43 1. A. 239 (P. C.), referred to. 

The words “parties concerned in such dispute" in 
section 145, Criminal Procedure Code, are intended 
to include all persons claiming to be in possession, 
and proceedings under the section are not without 
jurisdiction merely because some of those parties 
are not liitely to cause a breach of the peace. Ip. 694. 
COIS^ 1 & 2.J Li' . 

Krishna Kamini v. Abdul Jabhar, 30 C. 155; 6 
C. W. N. 737 (F. B.), referred to. 

The mere fact that in proceedings under sec¬ 
tion 145, Criminal Procedure Code, a compromise 
is tiled by some of the parties does not preclude 
the Magistrate from putting such parties into 
possession, although it may be that if all the 
parties filed a compromise the jurisdiction of the 
Magistrate would cease and he could only cancel 
the proceedings under clause (5) of the section, 
[p. 695, col. l.j 

In questioning the effect of proceedings under 
section 145, Criminal Procedure Code, as regards 
limitation, for the civil suit under Art. 47 of 

schedule I to the Limititidu Act, the proceedioge 
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mu3t be shown to be without jurisdiction in th6 
strictest SCUS3 of the term. It is not ever>' error 
which would make the result invalid, and before 
want of jurisdiction can be established, a vice 
must be clearly established which infects 
whole proceedings, [p. 695, cols. 1 & 2.] 

Par Mohammad Saha v. Hojyat Muhammad 
Saha, 42 Ind. Cas. 768; 22 C. W. N. 342; 18 Cr. L. 
J. 1024, relied on. 

An order in mutation proceedings is not a final 
decision as to ownership and has no effect what¬ 
soever on an order passed by a Magistrate in 
proceeding.s under section 145, Criminal Procedure 
Code, in so far as that order limits the period 
within which a civil suit may be brought by any 
of the parties, [p. 695, col. 2.] 

Appeal against a decree of the Sub- 
Judge, Sitapur, dated the 15th June 
1921. 

Messrs. A. P. Sen and H. K. Ghose^ 
for the Appellants. 

Messrs. Bishambhar Nath Srivastava, 
Haider Husain, Chand Narain Harkauli 
and Ram Bharose Lai, for the Kespond* 
ents. 

JUDGMENT. 

Pulla.n, A. J. C. —These two appeals 
arise from a dispute as to the succession 
to the property of one Muhammad Ali 
Beg who died in the year 1908. At 
the time of the annexation of Oudh in 
1856, this property, which is known 
as the Aurangabad taluka was in the 
possession of Ali Bahadur with whom 
the first summary settlement was’made 
by the British Go\*emment. During the 
Mutiny, Ali Bahadur died, and the 
second summary settlement in 1859 was 
made with his nephew, Agha Jan. It 
was the policy of the British Government 
to confirm the so-called talukdars in 
possession of their estates and to esta¬ 
blish as fer as possible the rule of 
single heir succession. Letters were 
issued to all the talukdars who were 
asked to confirm in writing their family 
customs and in accordance with their 
replies the lists which form part of 
Act I of 1896 were compiled. Agha Jan 
declared that in his family there was a 
custom of gaddi^nashini, that the estate 
was impartible and that the ^eldest son 
succeeded. Accordingly Agha Jan’s 
name was entered in lists Nos. 1 and 2 
prepared under clause (8). of* Act 1 
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.1869 and he also received what was 
known as a primogeniture sartad. Agha 
Jan’s eldest son died five days before 
his father on tlie 13th of June 1875. 
Under section 22 of Act I of 1869 Agha 
Jan should have been succeeded by his 
grandson Hamid Mirza who was then a 
boy of eight. Muhammad Ali Beg who 
has the eldest surviving son of Agha Jan 
took possession of the property and was 
confirmed in his possession by Govern¬ 
ment. When many years later a suit 
was brought by Hamid Mirza Beg it 
was held by a Bench of this Court that 
Muhammad Ali Beg was entitled to the 
property in virtue of the declaration 
made by his father that his eldest son 
should succeed in accordance with the 
family custom. The Judicial Commis¬ 
sioners held that this declaration of 
Agha Jan must be construed as a Will 
in favour of Muliammad Ali Beg which 
had the effect of transferring the estate. 
In 1908 Muhammad Ali Beg died. Five 
persons claimed to be in possession of 
the property and applied for mutation. 
These were Ahmad Mirza brotlier of 
Muhammad Ali Beg, Abadi Begam las 
daughter, Achchi Begam his widow and 
Amir Mirza and Hamid Mirza his 
brother’s sons. In the course of the 
proceedings Ahmad Mirza, Amir Mirza 
and Hamid Mirza came to an agreement 
and mutation was effected in their 
favour. Simultaneously an order was 
passed by a Criminal Court, which had 
co'^nizance of the dispute under section 
145 of the Code of Criminal Procedure 
putting these persons in possession and 
directing the other parties to have 
recourse to the Civil Courts. Subse¬ 
quently Abadi Begam has fought out 
two suits with Ahmad Mirza, one for 
her dower debt and one for possession 
of the propertv which she inherited 
from her mother. She did not, however, 
lav claim to the estate left by Muham- 
mad Ali Beg until Augu.st 1918 when 
she filed the present suit. Abadi Begam 
claims in the alternative either that the 
property should be dealt with under 
Muhammadan Law in which case she is 
entitled to one half or that the property 
should be held to be an impartible 
estate and that she as the nearest heir 


of her father is entitled to the whol^*. 
iMusatnynat Akbari Begam, the sister of 
jMuhanimad Ali Beg, and, tiierefore, the 
aunt as well as the mother-in-law of 
Abadi Begam merelv claims her one- 
sixth share under the Muhammadan 
Law. 

Tlie Subordinate Judge found that 
the suit of Abadi Begam was barred ])y 
limitation, as under Art. 47, Sche¬ 
dule I of tlie the Limitation Aet it should 
have been filed within three years of the 
Magistrate’s order passed in the pro- 
eee.dings under section 145 of the (’ode 
of (h'irninal Procedure on the 14th of 
July 1909. lie has also found that tlie 
property left by Muliammed Ali Beg is 
governed hy Muhammadan Law subject 
to a family custom of single heir 
succession and that there is a further 
family custom excluding females from 
iniieritance. 

The iuirden of proving that the case 
of Abadi Begam was barretl by limita¬ 
tion was laid l)y the lower Cnurt on the 
defendants. This decision is contested 
but the reasons given by tlie lower 
Court are sound. 'The plaintiff stated 
that her claim was witliin the twelve years 
I^eriod of limitation allowed for such 
suits and it was no part of her case that 
there was any decision by a (.’riminal 

or other Court whicli could in anv wav 

• • 

affect her claim. This case was set up 
by the defendants in their written 
statements and it was primarily for them 
to show that there was a decision of a 
Criminal Court which brought the 
l)huntiff’s claim under anv other rule of 
limitation than that on which tlie plaintiff 
relied. It is now conceded that Abadi 
Begam was a party to certain i)roceed- 
ings taken under section 145 of the 
Code of Criminal Procedure after her 
father’s death, and that the Magistrate 
concluded those proceedings by passing 
an order putting Ahmad Mirza, Hamid 
Mirza and Amir Mirza into po.ssession 
of the property and directing Ar>adi 
Begam to go to the Civil Court. Prhna 
fade these facts bear out the defendant’s 
plea that Art. 47. Schedule 1 of the 
Limitation Act* applies to the claim of 
Abadi Begam and that it is, therefore, 
barred by time. The appellant has 
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endeavoured to shov that for certain 
reasons the ^Magistrate's order is not 
binding upon her. This can only be 
done by showing that the proceedings 
or at any rate the final order, were 
■without jurisdiction, and so it lias been 
argued first tliat the proceedings were 
not properly initiated and secondly that 
the finding was invalid. Many of the 
rulings on which the learned Counsel 
for the appellant relies are those of 
Courts sitting on the criminal side and 
such rulings must be followed with 
caution hy a Civil Court Avhich is only 
considering the effect of certain proceed¬ 
ings on the question of limitation. As 
to the initiation of proceedings it is 
clear that in the first instance the Police 
reported that tliere was danger of a 
breach of the peace between the three 
male claimants to the estate, but when 
the Magistrate took up the case he 
decided that it was rather a case for 
section '145 of the Code of Criminal 
Procedure than section 107 and finding 
that Abadi Begam and her step-mother 
Achchi Begam were also claiming the 
property he included them in the 
proceedings. Whether he considered 
that these ladies wei-e likely to commit 
a breach of the peace or not does not 
appear from the record which has been 
■weeded. There are no doubt rulings of 
the Calcutta High Court on the crimi¬ 
nal side to the effect that an apprehension 
of a breach of the peace is essential 
before a Court has jurisdiction to . take 
proceedings under section 105 of the 
Code of Criminal Procedure and that 
where such apprehension ceases juris¬ 
diction also ceases. I refer to the rulings 
reported as Siv Narayan Mukhej'jee 
V. Satish Cha^idy'a Ghosal (1), Muhammad 
Khandu Sarkar v. Sadaq AH Sheikh, (2). 
On the other hand it was laid down 
in a Full Bench ruling of the Calcutta 
High Court, KHshna Kamini v, Ahdxd 
Jabbar (3), that the words “parties con¬ 
cerned in such dispute” are intended to 
indicate all persons claiming to be in 


30 C, 155; 6 O. W. N, B.y 


possession and that the proceedings 
are not without jurisdiction merely be¬ 
cause some of those parties are not 
likely to cause a breach of the peace. 
The Magistrate, therefore, acted within 
jurisdiction when he made the two 
ladies parties. It is also contended 
that he committed a formal irregularity 
in the matter of drawing up the order 
required by section 145 (1) but the 
bulk of authoiity shows that such for¬ 
mal defect would not affect the Magis¬ 
trate’s jurisdiction, and as a matter of 
fact there is nothing to show that the 
Magistrate failed to issue proper orders 
to any of the parties. 

The appellant’s main argument attacks 
the Magistrate’s final order. The chief 
objections taken to that order are that 
it was passed (1) in favour of three 
persons, (2) ■vvhen there was no longer 
any fear of a breach of the peace, and 
(3) that the order was passed on a 
compromise and not after an inquiry 
as required by the Code of Criminal 
Procedure. Certain rulings have been 
shown to us to the effect that a Magis¬ 
trate has no jurisdiction under section 
145 of the Code of Criminal Procedure 
in a case of joint possession or vhen 
joint owners claim exclusive possession 
or when partners fight among them¬ 
selves for managership. But none of 
these rulings apply to the case before 
us. When the .Magistrate passed his 
final orders there were five distinct 
parties three of them agreed to come 
to terms and they asserted that there 
was no longer any fear of a breach of 
the peace, but it was held by the 
Calcutta High Court in ruling reported 
as Ranoda Ranjan Bhatiacharjee v. 
Bharat Chandra Saha (4) that meie 
allegations of the parties that no breach 
of the peace is likely do not go to the 
root of the Magistrate’s jurisdiction. No 
doubt the three parties who filed the com¬ 
promise agreed among themselves that if 
the Magistrate accepted their compromise 
they would not fight amiong tbemseh’es» 
but they made no statement as to the 
other contesting parties, and we have 
no reason to believe that the Magistrate 

(4) 62 Ind. Ca3. 180; 25 C, W. N. 215; 33 C.L. J- 
69; 22 Cr. L. J. 484. 
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when he passed his final order was of 
opinion that without such an order 
putting certain, parties in possession 
there was no fear of a breach of the 
peace. We have been asked to find that 
an order in favour of three parties is 
on the face of it illegal as being con¬ 
trary to the wording of the Code. No 
relevant ruling has been cited in this 
connection, and in my opinion it would 
be straining the meaning of the Act to 
forbid a Magistrate to put into tem¬ 
porary possession two parties, who have 
come to terms. It is bv no means 
clear that the words in clause (6) of 
section 145 confine the Magistrate's 
powers to placing only one of the ori¬ 
ginal parties in possession if he is 
satisfied that two or more of these par¬ 
ties have become one for the pur])ose 
of the dispute before him. Nor would 
it be proper to hold that the Magis¬ 
trate’s order was invalid because it is 
merely based on a compromise. Had 
tlie compromise been filed by all the 
parties and had there been no longer 
any dispute it might be held that the 
Magistrate's jurisdiction had ceased, 
and that he was only empowered to 
cancel the proceedings under clause (5) 
of section 145, but in this case the 
Magistrate recorded evidence and based 
his opinion upon that evidence and not 
only upon the compromise drawn up by 
some of the parties. An order under 
section 145 clause (6j must be passed 
if there is still a dispute likely to lead 
to a breach of the peace and the veiy 
fact that the Magistrate passed such 
an order and directed Abadi Begam and 
Achchi Begam to take their claim to the 
■ Civil Court shows that in his opinion 
the dispute had not come to an end, 
and it was not a case in which he 
could merely cancel the order under 
section 145,‘clause (5). In dealing with 
a case of this kind it is not right to 
liold that the Magistrate’s proceedings 
were without jurisdiction in any but 
the strictest sense of the term. As lield 
by the Calcutta High Court in a civil 
suit dealing with the application of 
Art. 47. Schedule I of the Limitation 
Act, it is not every error whidi naakes 
the result-ijivalid. Before want of juris- 
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diction cair be established in such a 
case a vice must iDe clearly established 
which infects the whole proceedings. 
Ya r Mohammad Sahav. Ilayat Mohayinnad 
Saha (5). Two minor jioiiits have been 
raised one that the mutation order has 
the effect of superseding the Magisterial 
order, and the other tliat the claim put 
forward by Abadi Begam at that time 
was not the same claim as that which 
she is making now. As to the first of 
these objections an order in mutation 
proceedings is not a final decision as 
to ownership and has no effect what¬ 
soever on the order passed by the Magis¬ 
trate in so far as that order limits 
the period within which a civil suit 
may be brought by any of the parties. 
The second point is not seriously pressed 
for one of the alteinative claims made 
by Abadi Begam is to the whole pro¬ 
perty left by her fatlier, and that is 
the identical property which gave rise 
to the dispute in 1908. In m>' opinion 
the order of the Magistrate was binding 
on Abadi Begam and her suit not luiving 
been brought within three years of that 
order is barred by limitation. 

I’his decision on the point of limita¬ 
tion only alYects the case of Abadi 
Begam and it is necessary, therefore, 
to consider at length the second plea 
put forward hy belli appellants that 
tlie inheritance to the property left by 
IMuhammad Ali Beg should be governed 
by ^luhammadan Law as apart from 
any custom whicli may be shown to 
have been attached to that property in 
the time of Agha Jan. It is not ne¬ 
cessary to go at length into the histoiy 
of the taluydari properties in Oudh or 
to discuss all the rulings of this Court 
or of the Privy Council in similar suits. 
There is no question that the estate of 
Agha Jan became under Act I of 1869 
a tahtqdari estate of the class recorded 
in list IT. Tlierefore. under section 10 
read with section 8 of the Act this 
Court is bound to hold that it was 
an estate ordinarily devolving upon a 
single heir. The custom of the family 
was twice declared by Agha Jan himself 
to be a custom of gaddi nashini by 

(5) 42 Ina. Cn3. 7G8; 22 C. W. N. 342- 18 Cr. I., 
J. 1024. 
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which the eldest son succeeded to the 
property and the younger sons received 
maintenance. Uiuler the circumstances 
it seems hardly proper to consider 
whether AgliaJan riglitly described the 
custom of his family or not. It is 
argued on behalf of the appellants that 
this statement was induced partly by 
the fear of the Clovernment and partly 
by the fear of a claim set up by his 
uncle’s widow Mehdi Begam. The 
history of the estate goes back to the 
time of an Arabian soldier of fortune 
Bahadur Beg and it is contained with 
some discrejiancies in the Record of 
Rights of the xVurangabad estate itself 
and the Qutubnagar estate which was 
carved out of it. There is nothing to 
show that since the Qutubnagar estate 
was given to a younger son there has 
been any division of the Aurangabad 
estate or that it has ever descended to 
any but the eldest surviving sen. 
It is, therefore, proved beyond all 
reasonal)le douljt that when Agha Jan 
died his estate was suliject to a custom 
of single heir succession in the pei*son 
of tlie eldest son. Further proof of the 
custom, if any is needed, is to he 
lound in the fact that Muhammad Ali 
Beg -succeeded to his father as being 
the eldest surviving son, and his right 
to do so was ui)held by a decision of 
a Bench of this Court. The appellants' 
contention is that under section 15 of 
Act I of 18B9 tlie succesion of Muhammad 
Ali Beg Avas contrary to the order of 
succes.sion laid down in section 22 and 
that, therefore, the estate ceeised to be 
governed by the Act and any custom 
which may have appertained to the estate 
previously came to an end. The chief 
authority on which reliance is placed is 
the judgment of their Lordships of the 
Privy Council in Thaktirain Balraj 
Kunwar v. Rae. Jagatpal Singh (6). In 
this judgment their Lordships laid down 
for the first time that section 15 of 
Act I of 1869 comes into force when an 
estate is transferred to any person out¬ 
side the direct order of succession, and 
their Lordships say that in such cases it 

(6) 7 O. C. 248; 26 A. 393; 8 C. W. N. 699* 31 I 
A. 132; 1 A. U J. 384;. 11 Bom. U 516; 8 Sar. P. 
C. J. 63© (P. C.;. 
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seems not unreasonable that the fettet 
of the entail such as it is, should no 
longer apply to the estate. These Avords 
have been interpreted to mean that if 
any person other than the next heir, 
under section 22, of a taliiqdar succeeds 
to an estate, he AA'ill be bound by no rules 
applying to such an estate whether they 
be rules of Ihav or rules of custom, and 
that in future succession Avill be accord¬ 
ing to the law of his tribe or religion. 
It is, hoAA-ever, doubtful Avhether the 
AA'ords “fetters of the entail” mean any 
more than that the property so inherit¬ 
ed Avill be no longer goA'^emed by the 
Act, and, therefore, the rules of intestate 
succession as laid doAvn in section 22 
Avill cease to apply. As a matter of 
fact this interpretation of section 15 by 
their Lordships created a state of affairs 
Avhich AA'as not contemplated by the 
framers of the Act, and in 1910 the law 
AA^as amended accordingly, but as far as 
Muhammad Ali Beg and his father 
Avere concerned the Act of 1869 applies 
and the decision of the Privy Council 
cited by the appellants is binding. In 
that case, hoAvever, there \A’as no refer¬ 
ence to family custom and it is only in 
later rulings that tins question and also 
the further question as to the effect 
of a sanad has been put forward. Thus 
in the Dandikanch cnae \^Balraj Kxiarx. 
Mahadeo Pal Singh (7)] one of the Judges 
ga\'e liis opinion that succession to an 
estate removed from the provisions of 
the Act by section 15 aa'ouM be governed 
by sanad as restricting or qualifying per¬ 
sonal laAA*. In 1919 in the Kalakankar case 
\Narain Singh v. Deputy Commissioner of 
Partabgarh (8)] the view A\’as taken 
that the pemon succeeding under the 
bar of section 15 AA'ould be governed 
by the personal laAv modified by the 
custom to Avhich he AA’as subject although 
he AA'ould not be bound by a custom 
of succession prevailing in the taluqa, 
that is to say, the custom on which 
the succession is based, must be his 
own family custom and not a custom 
attached to the property as such. This 
leads to the last decision of their Lord- 

(7)44Ind. Cas. 59; 20 0. C. 360; 4 O. L. J, 

48 ) 55 Iild, Caa. 896^ 7 J. 93,. , 
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ships of the Privy Council in Sitla 
Bafchsh Shigh v. ^ital Singh (9). In this 
case all the previous decisions of the 
Privy Council were reviewed, and it 
was definitely ruled, tliat in that case 
the property would he descendible 
accoi'ding to the ordinary Hindu Law (in 
this case Muhammadan Law) unless a 
particular custom of the religion or 
tribe be proved. Now it had already 
been held by the Privy Council in the 
Deogaon case [Murtaza Husain Khan 
v. Mohammad Vasin AH Khan (lOj] 
that a family custom follows the custom 
of the taluga and so we find that a 
Bench of this Court in the Bhilwal 
case [ZaTi'f~iin~nisa v. Shnfi(j-uz-Zaman 
(11)] goes so far as to lind that a custom 
broken by transfer outside the family 
mav come back into existence wlien the 
propert 3 ^ returns to the family in which 
the custom previously prevailed. The 
general trend of these decisions is to 
show that family custom may be set 
up in regard to a property even though 
it has been withdrawn from the scope 
of Act I of 1899, and that property of 
this nature may still, be held to be 
govei’iied b^' a lamily custom of single 
heir succession, although it is no longei 
an estate within the moaning of Act 1 


. . 1 1 . .1 

iVg’uinst this tli6 pc^int tukcn 1>\ tlie 

appellants is tliat Muhammad Aii Beg 
being a younger son could not claim 
lliat*^he was governed by the family 
custom attaching to the estate in the 
time of his father, and that the defend¬ 
ants should have proved that there \yaK 
another custom in the family by which 
vonnger sons who acquired property left 
an impartible estate. Now it is clearly 
impossible to prove any such custom. 
Nothing is known about younger sons 
in this"familv or whether they left any 
property and if so what customs, if any, 


(!)) (U) Ind. ('a3. r)18; 210. ^ ..I-*'4‘ 

n37: 10 M. L. j. 110; 8 O. L. J.-H, _J C. . N. 

36 1nd'\^as“yn;'V!8 a;55i’; 20 M. h. T. 362; 
u'!vV‘‘VTo«; 18 I3om,L^ K. 8S1; 31 L. 801; 

i)Tw^l2^'2f a w. ^ ^iJr* 

^^(illVs '626; 26 O. C. 133; (1023) A. 1. 

K. (O.) 185; 10 O, L. J. 935^ . - 


were attached to their properties. But 
in this case Muhammad Ali Beg did 
not succeed as a younger son. He suc¬ 
ceeded according to his father's assertion 
of family custom as the eldest surviving 
son. He did not succeed to a j’ounger 
son’s portion but to the whole property 
of his father, and this was tlie very 
property which had carried with it the 
famil.v custom. Moreover he appears to 
have scrupuloush^ carried out the 
instructions laid down bv Agha elan as 
to ^'■ounger sons, by giving to the other 
memljers of the family villages for their 
maintenance, vide Exhibit C19 printed 
at page (58 of Part Ill of the Record. 
Tile so-called Will b,v which Muhammad 
Ali Beg made good in Court his title 
to the estate Avas really a declaration 
of family custom and it was not a 
custom which belonged to him personal¬ 
ly^ as a younger son but a custom which 
lie inherited as his father’s heir. 

Some doubt has been raised as to the 
exact meaning of the custom asserted 
))y Agha Jan, but the mian facts are 
I^erfectly clear. In Feliruaiy 1860 Agha 
Jan made an application that after his 
death the ilaqa should continue intact 
in his family without being partitioned 
and should be governed by the rule of 
gadilinctshini. To this he added sub- 
setpiently the words “ It may also be 
mentionecl that after my death among 
my sons the eldest son shall according 
to tlie old custom obtaining in the 
family ascend the gaddi" and again on 
the 5th of September 1861, in reply to 
a further letter from the Cliief Commis¬ 
sioner, he wrote: “In my family after iny 
death my estate shall remain intact and 
undivided governed by the rule of 
rajgaddi and my eldest son shall sit 
on the gaddiA There is no doulit that 
these words mean at least that there 
is in the family a custom of single 
heir succession by the eldest son. The 
law of primogeniture as it is under¬ 
stood in England never applied to India, 
and although Agha Jan had received 
what is known as a primogeniture sanad 
there is no reason to suppose that either 
he or the Government at the time inter¬ 
preted this to mean that the eldesLson 
n^eaat tlie. hrst .bom son and. his descend'* 
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ants rather than the eldest surviving* 
son. This point, iiowever, hardlv arises 
m the present case for tlie' Bench 
decision already referred to expressly 
found that in tliis case primogeniture 
meant succession by the eldest survivin*^ 
son, and no distinction "was drawn 
between the meaning of the so-called 
\\ ill and the mnad. The fact is that 
Muhammad Ali Beg actually succeeded 
by virtue of the family custom as inter¬ 
preted to mean succession to the Avhole 
estate hy the eldest surviving son, and 
althougJi the unfortunate wordino- of 
section 15 of Act I of 18G9 had the effect 
of excluding the estate from the Act 
on account of the succession of the 
second born son of Agha Jan, the fact 
of his succession is a very strong proof 
that the family custom set up by Agha 
Jan, survived in tlie person of his son. 

1 his custom did not come into existence 

with the Act or cease when the estate was 
technically excluded from the Act and I 
am of opinion that the plaintiffs-appellants 
have entirely failed to prove that on the 
aeath of Muhammad Ali Beg this pro¬ 
perty came under the rules of intestate 
succession laid down by the Muhammadan 
Law. On the contrary I am of opinion 
that there was in this family a custom 
of single heir succession appertaining^ 
to the family property both before it 
became an estate under the Act and after 
It ceased to be such an estate and that the 
plaintiffs-appellants have, therefore, no 
claim to the shares to which thev would 

have been entitled under ordinary 
Muhmmadan Law. This finding ap- 

* I * X 1 Z' property actually 

inherited from Agha Jan, and which 

formed the original taluqdari estate but 
also to the property sulisequentlv ac¬ 
quired by Muhammad Ali Beg as an 
accretion to that estate. Under Muham¬ 
madan Law there is no distinction 
between ancestral property and property 
otherwise acquired, as has be=!n laid 
down ,by the Privy Council in the 
JJeogaon case [Ahirtaza Husain Khan v 
Mohammad Yasin Ali Khan (10)1 Both 
appellants, therefore, have failed to 
establish any claim to any part of the 
property under Muhammad'an Law. 

3.iius the appeaf iii the case brought by 


Akbari Begam, and carried after her 
death by her transferees fails, and I have 
already found that the suit of Abadi 
Begam is barred by limitation. It is, 
however, proper to consider the claim 
of the latter to succeed to her father’s 
estate even if it is • an impartible 
estate governed by the custom of 
single heir succession. On this point 
also the appellant is, in my opinion, 
unsuccessful. No doubt there is nothing 
in the meaning of the terms imparti¬ 
ble estate or single heir succession 
which precludes a female from claim¬ 
ing such an estate by inheritance, 
hut in this family at least there is a 
custom of gnddi nashivi as well as 
a custom of inheritance hy the eldest 
son. There is no instance in which 
a female has succeeded to any portion 
of this estate, and the only person 
who has made a claim to do so, namely, 
Mehdi Begam the mothei* of Agha Jan 
was unsuccessful. Nor is there any 
parallel case in other Oiidh families 
where a female has succeeded as heir 
to a gaddi and it is quite certain 
^om the papers quoted in Mr. Sykes 
Compendium of Taluqdari Law that the 
whole idea of the gaddi in Oudh pre-. 
su|>poses inheritance by a male and not 
b^’ a female. This is further borne 
out by the terms of the sanad granted 
to Agha Jan. The only point on which 
the appellant relies is found in a suit 
brought by Ahmad Mirza Beg defendant 
No. 1 in the present suit against 
Abadi Begam to recover certain villages 
which Abadi Begam claimed to have 
inherited from her mother. I'his 
propertj^ did not belong to the family 
of Agha Jan and was as a matter of 
fact bequeathed to Ahadi Reeam b}' 
a Will. In the course of the hearing 
of the appeal hy a Bench of this 
Court it appeared necessary to remand 
an issue as to whether there was 
any custom in the family of Muham¬ 
mad AH Beg h}’ which daughters are 
excluded from succession. The find¬ 
ing of the lower Court was in the 
negative and this finding was accept¬ 
ed in appeal. Even against Ahmad 
Mirza Beg no question of res judicata 
can arise, for it is perfaetly clear 
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that the salt was decided on the 
tinding that Abadj Begam obtained 
tiie property by Will, ami no finding 
as to exclusion of females was neces¬ 
sary. Moreover, as pointed out by 
the learned Subordinate Judge the 
pi’operty belonged to another family 
and the custom which was relevant 
was ratlier the cu.stom of the family 
of Shambhar Bahadur who was the 
original owner of the property than 
that of his son-in-law Muhammad Ah 
Be" Under the circumstances the 
finding has not even any great value 
as evidence, and the plaintitY- 
appellant has produced no evidence to 
support her claim to succeed as a 
daughter merely because she is next 
of kin in view of the dehnite evi¬ 

dence that this family i-s governed 
by the rule of yaddi ^lasliini wtiicli 
in Oudh at least has always lieen 

taken to mean succession in llie male 

^'*The T)laintiffs, therefore, have fail¬ 
ed to make good their case in 
appeal on any of the pleas raised 

Tnere is, however, one minoi point 

in whicli the plaintilf Abadi Begam 
should succeed and that is on the 
ciU“stion of costs. Abadi Begam has 
obtained a decree against the present 
defendants in the suit for dower debt 
and the property , now in suit was 
attached in execution of her decree 
and placed in the hands of the 
Deputy Commissioner of bitapur as 
Receiver The receivership is now at 
an end but in the lower Court the 
Receiver was represented by Counsel 
and was allowed separate costs Ihe 
defence put forward by the Receiver 
was practically the same as hat imt 
forward hv tlie other delendants and 
the Counsel engaged by the Receiver 
stated .tliat he represented the three 
main defendants also and produced 
evidence on their behalf C\ heie co 
defendants produced substantially the 
same defence separate costs should 
not be allowed except for special 
reasons to be given by the Judge 
trying the case. No such reasons 
have been given in the judgment 
before us and the defence of the 


Receiver is substantially tlxe same as 
that of the other defendants. Under 
the circumstances separate costs sliould 
not have l^eeu allowed and the decree 
for costs will, therefore, lie reduced 
by the amount of Rs. ,S,0()0 which 
was the Pleader's fee allowed to the 
Receiver by the lower Courts. 

Kendall, A. J. C,—I need add 
little to the judgment of my learned 
colleague with whose conculsions 1 am iu 
ganeralagreement. lam, however, by no 
means convinced that the lower Couit 
was right in laying the burden of prov¬ 
ing that the case of Rani Aliadi Begam 
was barred by limitation on the defend¬ 
ants. The ])laintiffs stated that tlieir 
claim was within the twelve years period 
of limitation, and this was met in tlie 
written statement hy the plea that Rani 
Abadi Begam had been a party to tlie 
proceedings under section 145, Criminal 
Procedure Code, and tliat as she had 
instituted no suit within tliree j'ears she 
was barred by Art. 47, Schedule 1 of tlie 
Limitation Act. In her reiilication the 
plaintilY stated that the orders issued 
under section 145, Criminal Procedure 
Code,were wrong, invalid, ultra vires, etc. 
The question of the ljuiden of proof is a 
technical one. as evidence lias been re¬ 
corded on lioth sides, and no dubt it is a 
fact that the onus is constantly shifting, 
but at tlie time wlien the issues were 
struck that order under section 145 was 
on the hie, and it was one wliich was 
ostensibly passed against Abadi Begum, 
and by which she apiieared to be bound 
for it ordered her to file a suit in a Civil 
Court. The ordinary period for one who 
is bound by an order under section 145, 
('riminal Procedure Code, is tliree years 
and until she could prove that she was 
not bound by that order, I am of opinion, 
that Abadi Begam must be held to have 
been barred by the Statute of Limitation. 
The question of whether the proceedings 
under section 145, Criminal Procedure 
Code, were nlira vires or not lias lieen 
discussed at inordinate length in the 
judgment of the lower Court. Unfortun¬ 
ately we have very little knowledge of 
what the details of those proceedings 
were. We know, however, that they 
were instituted by a Police report - under 
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section 107, Criminal Procedure Code, 
against Ahmad Mirza, Hamid Mirza 
and Ameer Mirza, and that the Magis¬ 
trate subsequently altered them into 
proceedings under section 145, Crimi¬ 
nal Procedure Code. We have not been 
shown that there was anything irregular 
in this, nor have we been shown that the 

was acting beyond his powers 
in making Abadi Begam and her step¬ 
mother parties to those proceedings and 
sending them notices under that section. 
We have no copy of the notices sent but 
we have a copy of the order of the Court 
directing that notices should be sent, and 
we must, therefore, assume that they were 
sent. There was an application under 
section 526, Criminal Procedure Code to 
the Court of the Judicial Commissioner, 
made by Ameer Mirza, in which Abadi 

Begam and her step-mother were made 
parties. This Avas an application for a 
transfer of the proceedings on the ground 
that a fair and impartial trial could not 
be obtained in the Court of that particular 
Deputy Magistrate. So far as’ Ave can 
judge from the order passed, it Avas not 
suggested that the proceedings of the 
Magistrate A\^ere ultra vires. W^e cannot 
possibly assume that the Magistrate kncAv 
perfectly Avell that the ladies Avere not 
contemplating a breach of the peace, and 
his order is one that appears on the face 
of it to bind the ladies. Tlie other parties 
AA'ere put in possession, and the ladies 
Avere kept out and referred to the Civil 
Court. I agree entirely Avith my learned 
colleague’s remarks about the final order, 
and the result is that Abadi Begam s 
suit must be held to be barred by limi¬ 
tation. 

The main contention of the plaintiffs 
Avas that succession to the property in 
suit must be according to Muhammadan 
LaAv and not according to any custom of 
single heir succession, but in the second 
place it Avas claimed that if the defend¬ 
ants Avere able to prove such a custom, 
there Avas no custom excluding females 
from succession. The property concern¬ 
ed consisted of (a) the estate knoAvn as 
the Aurangabad estate in Sitapur Dis¬ 
trict entered in List I; (h) self-acquired 
landed property, and (c) self-acquired 
houses, etc.^. of the original taluqdar 


[im- 

Mirza Agha Jan Avhose name Avas en¬ 
tered in List IL The first property hav¬ 
ing been devised by Agha Jan in a docu*-* 
ment AA'hich has been conclusively held to 
be a WTIltohis second son (the eldest 
surviving son) Muhammad Ali Beg, and 
not to the heir under section 22 of the 
Oudh Estates Act, it is clear that sec-' 
tion 15 of that Act comes into force. So 
far there is no contest betAveen the par¬ 
ties. The main argument on behalf of 
the appellants is that the effect of section 
15 of the Act is to abrogate the custom in 
the fainil}^ by Avhich the estates devolv¬ 
ed upon a single heir. There is nothing 
in the section itself to suggest that it 
has such a drastic effect. All that it states 
is that the property bequeathed (?. e., in 

this case to Muhammad Ali Beg) shall 
be regulated by the rules Avhich Avould 
govern the transfer of and succession to 
such property if the transferee or legatee 
had bought the same from person not 
being a taluqdar or grantee. There is 
no reason so far as I am aware AA'hy a 
person aaJio is not a taluqdar or grantee 
should not be subject to a family custom 
by Avhich the estates devolve upon a 
single heir. The appellants haA^'e placed 
chief reliance on the PHvy Council 
luling in Fhakurain Halraj Kutiwar v. 
Roe Jagatpal Singh (6), but that aa'us a 
case in Avhich the question of custom 
does not appear to haA’'e been raised at 
all, and there is nothing beyond the 
Avords quoted to show that in using 
the expression “fetter of the entail“ their 
lordships had in mind anything bej^ond 
the ^tter of the entail imposed by the Act 

Umatul Fatima v. Asgkar Ali 
Khan (12) on Avhich the appellants haA'e 
also relied, the plaintiff claimed to be the 
he^ under section 6 of the Act, and 
to be entitled to oust the defendants, AA’ho 
AV'ere the successors-in-interest of the 
youngest of four half brothers of the 

The decision folloAving 
Thakurain Balraj Kunwar v. Rae Jagatpal 
Singh (6) AA’as that the plaintiff had no 
case under the Act and he tried to fall 
back on the sanad, but Avas not allowed 
to set up a new case at that late stage. It 
does not appear that he evef attempted 

8 O. C. -to; 
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to set up the case that the estates mvist 
descend to a signle heir by the faimly 
custom, as apparently he might have 
done, and we, therefore, do not know 
what the learned Judges would have 
decided on such a point, though they 
appear from some remarks on page 53 
to have considered that it might have 
been necessary to enquire into the family 
custom if thev had allowed the plaintilf 
to fall back on the sanad. At any rate 
it is clear that the reason for their 
decision was not that they believed that 
section 15 in itself freed the estate from 
the fetter either of the sanad or of a 
family custom. Another case in which 
the effect of section 15 was considered 
by a Bench of this Courtis reported as 
Balraj Kuar v, Mahadeu Pal Singh (7) 
but this again contains no real support 
for the appellants. It is true that Mr. 
Justice Lindsay was of opinion that 
where section 15 applied the estate would 
not be subject to the fetter of the 
sanad, but from this view Mr. Justice 
Kanhaya Lai dissented as he believed 
that section 15 could only cut the fetter 
of the Act, and not that imposed by any 
other rule. It is not by any means clear 
that Mr. Justice Lindsay would have 
considered that the effect of section 15 
would have been to abrogate a family 
custom, for it appears that he believed 
that the words “neither a taluqdar nor 
a grantee” under section 15 are to ne 
taken to mean ‘‘a person without a sanad 
a sanad being so to speak, the absence 
of a taluqdar s estate but this is not by 
any means the same thing as a person 
without a family custom of single hen 
succession. On the otlmr hand it has 
been admitted by Mr. ben on behalf of 
the appellants that there have been cases 
in which section 15 has been held not 
to abrogate the family custom, and the 
dictum of their Lordships of the Ih’i'^ 
Council in Sitla Bakhsh Singh v Sital 
Sinqh (9) seems to me to s^tle the 
point definitely. I may add that very 
?-.centlv a Bench of this Court has held 
that although a family custom of 
i-mnartibility would cease to govern an 
Ltate which had passed out of the family 
of the taluqdar, yet if the estate were 

to retuvji to the family, there would 


Still be a presumption as to the custom 
of impartibility, though it would be a 
rebuttable and not a conclusive presump¬ 
tion. This finding appears to be perfectly 
consistent with, the one in Murtaza 
Husain Khan v Mohammad Yasin Alt 
Khan (10) in which it was held that 
the presumption applicable to an estate 
entered in List J1 {i. e., the estate of a 
talugduf' entered in List II) would also 
apply to the personal property of a 
Muhammadan taluqdar not so entered, 
but in regard to the latter the presump¬ 
tion would not be conclusive. In fact 
there appear to be two elements which 
have to be considered. There is in the 
first place the family custom, and in the 
second place there is the estate. So long 
as the estate devolves according to the 
Act, both elements come in and the 
custom is conclusively presumed. If the 
estate is transferred or bequeathed not 
in accordance with the Act, so that 
section 15 comes into operation the law 
will not allow a conclusive presumption 
because one of the elements has 
disappeared, be., the estate is no longer 
an estate within the definition of the 
Act. It cannot lie, however, that the 
family custom has been abrogated by a 
single transfer or bequest, and conse- 
quenly if the property returns to the 
family, the custom, which has remained 
unaffected, may be presumed to applj' to 
the returning property in the same way as 
it would apply to any otlier nou’taluqdari 
property which should accrue to the 
estate. 

There is, therefore, a presumption in 
favour of a family custom of impartibility 
in regard to the property of Muliammad 
Ali Beg, i. e., not only in regard to 
what is called the taluqdari property 
but also to the self-acquired property. 
It is, however, a rebuttable presumption 
but there has been no rebuttal worth 
the name, the appellants having relied 
almost entirely on section 15 of the Act 
Beyond the fact that the estate ha.s 
ordinarily devolved on a single heir, 
we have no veiy clear evidence as to 
the nature of the custom beyond the 
statement of Agha Jan himself but 
that fortunately is supported by a 
decision of a Bench of this Court to which 
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my learned colleague has already refer- 
led. . The custom being one of succession 
to the eldest surviving son, and there 
l)emg no surviving son of Muhammad 
All Beg, It has been argued that the 
succession should go to the daughter. 
It was part of Abadi Begam’s case that 
II a custom of single heir succession or 
impartibihty slioiild be held to exist,' 
she, as a daughter, should be preferred 
to the brother and nejihews on the 
assumption that the exclusion of females 
could not be proved. Musaminat Abadi 
Begam s suit, however, has been barred 
b.\ limitation and there is no need to 
consider it further. It has not been sug¬ 
gested that the appellant in the other 
suit, who IS the sister of Muhammad Ali 
Beg has any claim to the full estate, but 
only that she is entitled to a'l-6th share 

succession is to be govern¬ 
ed by the ordinary rules of Muhammadan 
Baw. Her appeal also, therefore, fails. 

By the Court. —The appeals are 
dismissed with the exception of the 
reduction of the costs allowed in the 
Court below. Costs in this Court are 
allowed to the parties in proportion to' 
their success. 

Appeals dismissed. 
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JUDGMENT.-Iii this case the 

Bank claims that inter alia by their 
mortgage or hypothecation deed, dated 
the 12th May 1922, they have securitv 
over two cargo boats which bore the 
Nos. 667 and 668 respectively of 
1J23, and over which the respondents 
have a mortgage dated the 23rd May 

The case turned upon the construc¬ 
tion to be put on certain words in the 
petitioners’ hypothecation instrument of 
the 12tli May 1922.—“The mortgagor 
doth hereby hypothecate unto the Bank all 
and singular the logs, squares, planks 
pc^ts, scantlings, battens, shingles and all 
other sawn and unsawn timber and all 
othei goods, chattels and stock-in-trade 
of the mortgagor which are now or 
hereafter shall be in or about the' saw’ 
null and premises known as A V 
Joseph’s Saw Mill at Botataung, Rangoon 
or in any otlier place whatever including* 
timber in the course of transit to the 
mortgagor or to his orders and including 
any goods, chattels and stock-trade 
which may hereafter be added to or 

substituted for those now in exist¬ 
ence.” 
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Insolvexcv C.vse No. 233 of 1923 

March 20, 1924 

Pi'eseat.*—Mr. Justice Rutledge. 

In re A. V. JOSEPH— Insolvent. 

Pix^'idenctj Towns Insolvency Act {III of 1900), 

(h) (c;— Mercantile document—General 
words followinj specified words—Construction— 
Jijusaem generis, doctrine of. 

In merc^mtile documents wliere there are general 
words 'following particular and specilic words, the 
general words must be- confined to the things 

I's those specified. Ip. 703, col. l.J 

1 he doctrine of cjusdem generis docs not apply 
unless ^ere is a genus or class or category, [ibid. ] 

instrument wlisro there is a 
distinct ciUcgory dealing with various kinds of 
timber which constituted the stock-in-trade of the 
mortgagor who was a limber tmder and a saw 
ljuU- owner,.tUc words ‘‘goods, chattels, and stock-' 


No inventory of the goods hypothe¬ 
cated was added to the deed, and 
towards the end of the deed the mort¬ 
gagor covenants that he will, whenever 
required so to do, produce to the Bank 
a full and true account of his goods, 
chattels and stock-in-trade and the 
values thereof. 

It is admitted that in the accounts 
which he furnished to the Bank under 
this covenant he never included the 
cargo boats, nor was any exception taken 
to his not doing so. It is, I think, also 
clear that, if the words “goods, chattels 
and stock-in-trade’* were not limited by 
the preceding words, they are suffi¬ 
ciently wide to cover cargo boats. The 
question then is—Does the doctrine of 
ejusdem generis apply ? 


I 
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For the petitioners it is urged that the 
doctrine of ejusdem generis must be 
applied with caution, and that the Court 
is bound, if possible, to give a meaning 
to the words used; and reliance is placed 
upon certain cases on the construction 
of Wills set out in Jarman on Wills, 
6th Edition, at pages 1021 and 1028. 

The rule is stated in its widest form 
by Lord Campbell in Reg. v. Edmundson 
(1) “I accede,” said he, “to the indnciple 
laid down in all the cases which have 
been cited, that, where there are geneml 
Avords. following particular and specific 
Avords, the general Avords must be con¬ 
fined to things of the same kind as those 

The doctrine is well stated by Farewell, 
L J , in Tillnianns Co. v. i>. iS. 
Kuntsrford (2). He said: “It is perhaps 
not desirable, when dealing with the 
construction of Statutes and mercantile 
documents, to cite authorities on the 
construction of Wills, because a testator 
is of his own bounty doing what he 
pleases and there is no iiresumiitioii 
that he will not be capricious. In a 
mercantile document or a Statute theie 
is a presumption that business men do 
not intend to do anything absurd, whicli 
is some slight guide; but in all cases 
it is a question of construction Now 
there is no room for the application of 
the ejnsdam f/eneris doctrine unless there 
is a genus or class or category—perhaps 
category is the better word, as ‘class 
3ft' has a technical meaning in Wills, 
and its employment might lead to con¬ 
fusion. Unless you can lind a category 
there is no room for the application of 
the, ejusdem generis doctrine." In the 
result their Lordships construed the 
words “or anv other cause" ejusdem 
generis with the preceding woitIs “In 
consequence of war or disturbance. 
Applying this decision to the. present 
case one has here a mercantile docu¬ 
ment in which there is a distinct 
category dealing witli the various types 
of tTmber which constituted the stock- 
in-trade of the mortgagor who was a 


rl) {'183')) b- 'b M. C. 21.*); 2 I'!l. & bl. 77; 5 
lur N 8 I.VU; 7 W. R. 5fi5; 8 Cox. C. C. 212; 

m E R 30; .33 b. T. (o. ».) 237; 119 R, R. 631. 
srilOOSj 3 K. 13. 385 at j-, 102. 


timber trader and saAv mill owner; and 
1 am consetpiently of opinion that the 
Avords “goods, chattels and stock-in- 
trade” must be read ejusdem generis 
Avith the preceding Avords. 

The respondents rely upon another 
argument, viz., that the cargo boats 
Avere in the possession of the insolvent 
at tlie commencement of the insolvency 
by the consent and i)ermissioii of the 
true oAvner under such circumstances 
that he is the reputed oAvner thereof. 
The jietitioners rely on a recent decision 
in the case of the Official Assignee x. 
Mohamed E. Naikwarah (3). Rut I do 
not think that this argument aAUuls the 
respondents A'ery much. If my con¬ 
struction of the Avords in the liypotheca- 
tiou deed is correct, then (apart from?) 
th« petitioners’demand folloAA-edby asuit, 
the mortgagor’s goods, chattels and stock- 
in-trade must be taken as limited to tlie 
mortgagor's timber stock-in-trade. If I 
am Avrong in that construction, and the 
general Avords include the cargo boats, 
then the demand folloAved by a suit 
AA’ould be sullicient in my o))inion under 
the decision already ([uoted in the case 
of the Official Assignee x. Mohamed E. 
yjaikwarah (3) to take the case out of 
the operation of section 52 Hi) (c) of the 
Presidency Toavus Insolvency Act. 

For the.se reasons 1 hold under 
section 7 that the petitioners’ liypothe- 
cation deed does not api)ly to cargo 
boats. Petitioners pay respondent's costs 
five gold niohiirs. 

s. D. Order accordingly. 

f.*)) 71 Ind. r;is. 019; 1 R. 153; 2 Bur. L. J. 218; 
(1921J A. I. R. iK.) 27. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 29 of 1923. 

June 19. 1924. 


Pr*j.yeab’--Justice Sir hlwart Greaves, 
Kt., and Mr. Justice Graham. 
Chowdhuri DINA NATH PAT! 

Avr^ fiTUPpv; —Pi AiSTIFFS — Apprm.avts 


versus 

Choxcdhnri T’PKNDRA NANDAN 
DAS MAHAPATKA and tirriRRS— 
Defendants—Respondents. 

Civil Procedure Code (Act V of lOOS)t 0. V, r, i?. 
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■—Service to be persoyial—Substituted sey'vice, when 
allowed — Process-server, duty of. 

The sen'ice of a summons should be personal 
unless there is an agent empowered to accept 
service and it is only when personal service can¬ 
not be effected that a process-server is justified in 
proceeding in accordance with the other provisions 
of O. V, r. 17, Civil Procedure Code. 

When, therefore, the notice of an appeal was sent 
to a village S, but the peon on arriving at S did not 
find the plaintiffs there, or any other male member 
of the family upon whom the service could be 
effected, and was told that they had gone to village 
J,some two or three miles distant from S, hut instead 
of proceeding to J. the peon purported to effect 
sendee by affixing the notice at the entrance of the 
house at S and the appeal was heard ex parte: 

• Held, (1) that the service was not good service 
under the provisions of the Civil Procedure ('ode; 

(2) that it was the duty of the peon to endeavour 
to effect personal service upon the plaintiffs either 
by proceeding to J or returning to the Court and 
stating the facts in order that fresh notice should 
issue. 

Appeal against an order of the Second 
Additional District Judge, Midnapiir, 
dated the 12th September 1922. 

Babu Santosh Kumar Pal, for the Ap¬ 
pellants. 

Babus Gunada Charaii Sen and Somes- 
war Prasad Makerjee, for the Respond¬ 
ents. 

JUDGMENT. 

Greaves, J. —We think that this 
appeal must succeed as there has not 
been a proper seiwice of notice of the 
appeal on the appellants before us. 
The suit was commenced by the plaint¬ 
iffs against their tenants for the re¬ 
covery of rent. The First Court decreed 
the suit. Against this decree the defend¬ 
ants preferred an appeal. In the plaint 
the plaintiffs have described themselves 
as residing at a village called Samsara. 
Accordingly, the notice of the appeal 
was sent for service to Samsara. The 
peon on arriving at Samsara did not 
find the plaintiffs there or any male 
member of their family upon whom 
the service could be effected. He found 
there a servant of the plaintiffs and 
the peon was told the plaintiffs were at 
that time living at their own bain at 
village Janki, some two or three miles 
distant from Samsara. The peon there¬ 
upon purported to effect service by 
affixing the notice at the entrance of the 
house at Samsara. This is shown by 

receipt which is the first document 


ill tlie paper-book and also by the 
peon's return. The appeal was heard 
ex parte and was decreed in favour of 
the defendants in the suit. The plaint¬ 
iffs thereupon applied for the re-hearing 
of the appeal which was refused and 
against this refusal the present appeal 
has lieen preferred to this Court. As 
I have already stated, in my opinion, 
the service was not good service under 
the provisions of the Code. When the 
peon was told that the plaintiffs, whom 
he was seeking to serve, were not living 
at that time at Samasara but at their 
own 6a?'i in village Janki, in my opinion, 
it was his duty, to endeavour to effect 
personal service upon them either by 
proceeding to Janki or returning to 
the Court from which he came and 
stating the facts in order that fresh 
notice should issue for service on the 
plaintiff at Janki, It seems to me idle 

to say that the jirovisions of O. r. 17 

have been complied with by the peon 
in doing what he did in this case. In 
iny opinion, he did not use due and 
reasonable diligence. The service, if 
possible, should be personal unless 
there is an agent empowered to accept 
service and it is only if you cannot 
effect personal service that' you are 
justified in proceeding in accordance 
with^ the other provisions of O. V, 
r. 17. In the present case, in iny 
opinion, there was nothing to prevent 
liersonal service which could have easily 
been effected had due and reasonable 
diligence been observed. 

The result is that the appeal 

succeeds and the appeal will be 

re-heard by the lower Court in the 

presence of the present appellants before 
us. 

There will be no order as to costs in 
this appeal. 

Costs in the lower Court will abide the 
result. 

Graham, J. —agree. 

K- s. D. Appeal allowed. 
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EMPEROR V. CHITAR SINGH. 

ALLAHABAD HIGH COURT. 

Criminal Appeal No. 853 of 1923. 

October 31, 1923. 

Present :—Sir Griniwood Mear.s, Kt., 
Chief Justice, and Mr. Justice 

Piggott. 

EMPEROR—Appellant 

versus 

CHITAR SINGH— Ao'l-sed— 

Responoent. 

U. P. Excise Act (IV of WIO\, .s%v .[0 ■ "Exci.^c 


Offi 


r \ mcauinj <>/ Police Ojheer spccialb/ inva^t- 

e 1 with powers. ..it i 

Under section 10 of the V. P. Excise Act the Local 

(lovernment has autiiority tt> eiupowcr. 

a Suh-Inspector of Police, but any 

to perform duties and exiu-cise 

that Act, iucludin.2: the confcrnnmt of an hout\ 

to make a report or complaint, (p. /Ob col. i.! 

A rinb-lnspcctor of Police wno has rjocn in¬ 
vested with powers under the bxcise Acd by he 
Jfotemmint I an “Excis:: OlUccr J.thin Im 
m-anin^ of the Act and is competent to make 
acomplaint or rep.irt to a Maf^istrate under sec¬ 
tion 71 (tM of tho Act. Ip. AK), col. 

Criminal appeal, b.v the Loeal Govern¬ 
ment, against an order of the Sessions 
Judge, Bulauclshalir, dated the Mth 

The Goveniineiit Advocate, I’or Ihc 

Grown. ^ . , , 

^Iv. Sliabd SaViDi, for tiie Accuset-1. 

JUDGMENT.— This is an appeal 
bv the Local Government, jiresenting 
some peculiar features. The case itself 
was a simple one. Sul)-Inspcctor 5Iohan 
Lai, Ollicer-in-charge of Anrangali.ul 
Police Station, received information ttiat 
Chitar Singh, a iietty shop-keeper oi a 
village called Saidpura, was selhn^ 
liquor at his shop, which he kept osten- 
siblv for the sale of groceries Chitai 
Singh had no lioeri.se for the sale of in- 
tox-icating licpior The Su .-Inspec oi 
raided the shop. He says, and he is coi- 
roborated bv at any rate two outnesses, 
that Chitar Singh was sitting outside Ins 
shop as the Police Officer and those with 

hm approached, and that he thercupou 

ran away The shop being searclied 
there were found imside seven bottles of 
Suntry spirit and a barrel of the .sanie 
together with a vessel used foi Idling 
bottles from the barrel. The expert cy- 
deiice of Balm Ginvar biiigh, L.xeist 
Inspector, shows that the liquor was 
yf abnormal strength, being more power- 


ful than what is permitted to h? issued 
from Government Distilleries. The, ae- 
eused was not found for some days. He 
was eventually arrested and the Magis¬ 
trate took cognizance of the ('ase on the 

report submitted to him V)y the Sub- 
Inspector. 

The accused's defence was that the 
shop was raided in his alisence, at the 
instigation of some enemy of his, and 
that the same enemy must have j)lanled 

the liquor in the shop. 

In view of the (piantity found, this is 
a very improbable suggestion. We have 
examined the evidence in detail and wo 
do not think lliere is any force in the 
accused’s defence. Such evidence as he 
called in his defence was fragmentary 
and contradictory. We are satistied that 
on the facts the Magistrate was justified 
in convicting Chitar Singh, as he did, of 
an olTence punishable under section (10, 
clause (a), of the lOxcise Act. He did not 
think it necessary to record an o]hiiion 
whether the accused had also been guilty 
of a further olfonce, that of selling 
country spirit, jmnisludde under section 
60 clause (u). 

Chitar Singh appeale<l to the Sessions 
Judge. His momorandiau of^ appeal 
chalTeiigos the decision of the Trial Court 
on all (iucst ions of fact. It suggests that 
the conduct of the Police in making the 
searcli was irrt'gular. There is a plea 
that the Sub-lnspectnr ought to_ have 
reported the iiiattei* to the .Mugistiate 
more pi’omptly tliaii he did. Hut, apart 
from a general jilea that the conviction 
is conlrarv to law, there is no suggestion 
in the iietition of appeal that the Trying 
:Magistrate had no jurisdiction to take 
cognizance of the offence on the report of 
the Snb-lusi)ector. Before the learned 
Sessions Judge, hoAvcver, lliis plea was 
orally taken, a'ld he allowed it to be 
argued Avithout insisting on any amend- 
ineut of the memorandum of appeal. 
(’hitar Singh Avas acconliiigly acapiitted 
upon the mere linding thab by reason of 
the ])rovisions of section 71 (ft) of the 
Excise Act, the Magistrate had acted 
Avitlnnit jurisdiction, in tliat he took cogni¬ 
zance of the olleuce, not having before 
him the cornplaiutor report of any Excise 

Ollicer. 
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If the learned Sessions Judge had in¬ 
sisted on this plea being fonnallv taken 
in writing, it is piobale that the Govern¬ 
ment Pleader would have found an answer 
to It, and niiicli trouble and expenditure 

of j^udicial tini6 would liave been saved. 

Curiously enough, however, the Local 
Government in filing this appeal have 
duplicated the very same mistake. The 

Iiefore us on a general plea, 
that the order of aecpiittal is against the 
V eight ot evidence on the record We 
have refused to enterain the appeal on 
that ground, which obviously is not an 
aiguable one ; but we have permitted the 
learned Government Advocate, who is 

himself not resiionsible for the drafting 
of the Governmenfs memorandum of 

appeal, to amend the same by adding a 

is to tlm effect that, 

13th of July PllO, the Sub-Inspector, being 
a Police Officer invested with certain 
powers under the authority exercisable 

*• ,t^overnment by virtue of 

section 10 of the Excise Act, he was by 
definition an “Excise Officer ”, and. there- 
tore, a person competent to make a com¬ 
plaint or report to a Magistrate under 
section il {(/) already referred to. The 
appeal has been argued on this basis, 
and (.-ounsel has been engaged to repre¬ 
sent the accused Chitar Singh, who has 
also appeared in person. 

*• doubt that under sec¬ 

tion 10of the Excise Act the Local Govern- 

Xauthority to empower, not only 
a Sub-Inspector of Police, but anv Police 
Officer, to perform duties and exercise 
powers under that Act, including the 
conferment of authority to make a report 
or complaint. Now the Local Govern- 
me^nt has in express terms authorised any 
Police Officer to arrest and to make 
searches in connection with a number of 
Offences, including the offence of being in 

of intoxicating liquor 
of which Chitar Singh has been convict- 

Vi certainly be anomalous 

^ ^^VWnspector had authority to 
arrest Chitar Singh and to search Jiis 
shop, and was moreover required bv law to 
produce Chitar Singh before a competent 
Magistrate within 24 hours of his aiTest 
out could not by reporting the facts to* 


the *AIagistrate give that Magistrate 
authority to take cognizance of the alleg- 
ecl offence. We think that this anoma- 

1 avoided by the very Avide 

definition of the words “ Excise Officer ” 
contained in sub-clause (2) of section 3 of 
the Excise Act. Acording to that defini¬ 
tion, an “Excise Officer” means not 
merely a Collector, or otJier officer ap¬ 
pointed as such, but also an officer, or 
person iiiA^ested with poAvers under the 
Act by a GoA'^ernment order lawfully 
issued under the provisions of section 10. 
llie Sub-Inspector as a Police Officer has 
been invested A\dth poAvers under that 
section. This is sufficient to constitute 
an Excise Officer Avithin the meaning of 
definition, Avherever the Avords 
Excise Officer ” occur in the Act. It 
was, therefore, unnecessary, and would 
have complicated matters, for the Local 
Government, to issue a further noti- 
ncation authorising persons on Avhom it 
had already conferred pcAA'^ers for the 
purposes of the Act to do something 
Avhich the Act says any “ Excise Officer ” 
may do. The learned Sessions Judge, 
tJieiefore, A\’as mistaken in the ground on 
Avhichhe has acquitted Chitar Singh. 

W e set aside his order of acquittal, 
and in lieu thereof Ave restore the convic- 
tioii recorded by the Trying Magistrate. 
We have giA'en careful attention to the 
question of sentence. In vieAv of all the 
circumstances and of the amount and 
strengthof the liquor seized, Ave do not 

Inink the Trying Magistrate AA^as in error 
in imposing the sentence of three months’ 
rigorous imprisonment. AV'e restore that 
sentence, Avith effect from the date on 
Avhichitwas passed;—that is to say, any 
period of imprisonment already served 

by Chitar Singh since the date of his 
original conviction aauII be reckoned to¬ 
wards the period of imprisonment Avhich 
ne has been ordered to serve. The ac¬ 
cused AA’iIl be taken into custody and 
airangements made for conveying him 

to the Bulandshahr District to seiwe out 
Ins sentence. 

Appeal accepted; 

^ * Acquittal set aside. 
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HAZARA SINGH V. EMPEROR. 

LAHORE HIGH COURT. 

Criminal Appeal No. 351 of 1924. 

June 18, 1924. 

Present :—Sir H. Scott-Sniith, Kt., Acting 

Chief Justice. 

HAZARA SINGH and others—Accused 

Appellants 

versus 

EMPEROR— Respondent. 

Criminal Proctdixrc Code V of ISOS), s. 3o7 
^Evidence Act (/ of 1S72), s. 11!*, Ulus, (b) 
Accomplice—Evidence whether worthy of credit 
Corrohoi'ation, necessity of — Sn^cient corroboru’ 
lion—Discovery list, whether evidence. 

The evidence of an accomplice may be deemed 
to be unworthy of credit unless it is corroborated 
in material particulars, fp. 709, col. 1.] 

The mere fact that the accused were seen with 

the approver a few days before the dacoity is 
not material corroboration of the evidence of the 
approver to the effect that the accused joined 

him in the dacoity. [p. 707, col. 2.] i i ^ 

Lists of discovery of stolen property can no doubt 
be used by the persons who actually wrote them 
in order to refresh their memory at the time ot 
giving evideiice> but they are not themselves e^ !• 
dence. [ibid.] 

Appeal from an order of the Sessions 
.Judge, Hoshiarpur, dated the 28th Fehrii- 

ary 1924. 

Dr. Nand Lai, for the Appellants. 

Mr. Abdul Rashid, for the Government 
Advocate, for the Respondent. 

JUDGMENT.— This is a joint ap¬ 
peal from the order of the Sessions Judge 
of Hoshiarpur convicting Hazara Singh 
Partap Singh I of Littar, Tliakar and 
Partap 11 of Fatehpiir, of dacoity under 
section 393, Indian Penal Code, anil 
sentencing eacli of them to eight years 
rigorous imprisonment. I'he dacoity rvas 
committed in tlie sliop of Kanshi at 
Bassi Jalal on the night between 14th- 
15th August 1923 and a large amount ot 
property was said to have been stolen. 
According to Kanslii jewebery worth 
Rs. 200, cloth worth Rs. 1,750 and cash 
to the amount of Rs, 525 were stolen. 
The evidence upon which the convictions 
are based is that of Teku approver, corro¬ 
borated by evidence of association and 
by the alleged production of certain 
articles out of the stolen propeit> by 
each of the appellants. 1 have not the 

least doubt and it is admitted by Counsel 


for the appellants, that a dacoity was 
committed in the shop of Kanshi as 
described by him and other eye wit¬ 
nesses. I also do not think that there can 
be any doubt that Teku approver was 
one of the dacoits, but the jioint which 
has to be decided is whetlier liis state¬ 
ment is materially corroborated as 
against each of the appellants by other 
evidence up. n the record. 

The learned Sessions Judge has divid¬ 
ed the story of tlie approver into various 
sections. He relies upon the evidence 
of Mehr Singh and Waryam Singh 
(P. W. Nos. 10 and 12) as corroborating 
incidents B. and E. and upon the evi¬ 
dence of Puran Singh (P. W. No. 18) 
as corroborating incident D. Now, as re¬ 
gards B and E the evidence is that 
Hazara Singh, Teku and Partap Singh 
of Fatehpnr were going about together 
some three days before the dacoity. 
The evidence of Puran Singh is to the 
effect, that Partap Singh, Teku and 
the two absconders, Banta Singh and 
Warvaiu Singh, were together on the 
day preceding the dacoity. Now, even 
assuming that the evidence of these 
Avitnesses is true, it does not at all 
follow that the ])ersons named all took 
part in the dacroity along with Teku. 
In full the evidence shows tliat Teku’s 
companions were constantly changing 
and even if these persons were with 
him a few days before the dacoity, 
it does not follow that they remained 
witli him and along with him committed 
the dacoity in (tuestion. I, therefore, 
cannot regard this evidence as any 
material corroboration of the evidence 
of the approver to the effect that 
any of the appellants joined him in the 
dacoity. 

There remains tlie evidence as to the 
production of certain articles alleged to 
have been stolen from the shop of Kanshi 
at the time of the dacoity. The evidence 
of respectable witnesses is to the effect 
that each of the accused took the Police 
to various iilaces not in their exclusive 
possession, and dug up or produced 
articles which at the time Sundar, the 
brother of Kanshi, ideulihed as part of tho 
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Stolen property. The evidence of wit¬ 
nesses to tJie effect that Simdar identified 
these artic'les is, of course, in admissible 
as being hearsay. This only, evidence 
iu.hnissil.)le would be evidence given in 
Court by i^undar himself to the effect 
that any or all of the ajipellants gave 
infoimation 'which led to the recover\' 
of articles of stolen proj)erty. When 
Sundar came into C^ourt the A'arious 
articles had, it api)ears, all been mixed 
together and he was quite unable at that 
time to identify them or to say whicli 
accused liad produced which article. 
Again, there was evidence, that as each 
appellant ])roduced articles a list was 
prepared by a Police Officer and signed 
by respectable persons. The latter have 
given evidence to the effect that they 
signed these lists and the lists tliem- 
sslves appear to have been used by the 
learned Sessions Judge as sul)stantive 
evidence in the case. There seems to 
be a general impression among the 
subordinate Courts that lists of this 
sort are themselves evidence, but this 
is an erroneous view of the law. Such 
lists could no doubt be used by the 
persons who actually wrote them in 
order to refresh their memory at the 
time of giving evidence, but this is not 
the way in which they liavc been used 
in the ])resenl case. Tliere is thus no 
admissible evidence iii tliis ciise to sliow 
what articles of stolen proj^orty, if 
any, were produced by each of tlie ap¬ 
pellants. 

Ill order to corroborate tlie evidence of 
the approver it was necessary to prove 
that a certain accused person produced 
certain property which property was 
identified at the trial as liaving been 
stolen in the course of the dacoity. These 
facts, however, have not lieen proved by 
any admissible evidence u[)on the 
record. There is, however, one excep¬ 
tion and that is in regard to Exhibits (i5 
and G6, a ring and a tandiri which Avere 
said to have been in a box produced l^y 
Thakar accused and which have Iieen 
identified in Court by Kanshi. It would, 
however, in my opinion be unsafe to 
consider this evidence as a sufficient 
corroboration of the statement of the 
approver especially as the articles were, 


[1924' 

cis admitted by the learned Sessions 
Judge, not found in the exclusive posses¬ 
sion of Thakar. 

There are A'arious other matters which 
need to be noticed. Kanshi states tliat 
]jrior to the dacoity he knew Hazara 
Singh, Partap Singh of Littar and 
Thakar appellants avIio often came to 
his shop. TJiis being so it is remark¬ 
able tliat he failed to identify any of 
them at the time of the dacoity even 
tliough their faces Avere AA'rapped up in 
muiidassas, Sundar has gone so far as 
to say that he identified Thakar and 
Partap Singh of Littar after tlie lamp 
was lighted by the dacoits, but his evi¬ 
dence in this respect is uinvorthy of 
credit seeing that their names Avere, 
not mentioned in the First Infonnatiou 
Report. The greater part of the pro¬ 
perty AA'hich has been recovered consists 
of cloth said to be jiarts of Avhole thans 
stolen in the dacoity. It is remarkable, 
hoAvcA'er, that cloth stolen AA’as Avorth 
Rs. 1,750 but that recovered is A’^alued 
only at Rs. 370. It was urged on behalf 
of the defence that the cloth recovered 
Avas really cloth belonging to Kanshi 
Avhich had been left behind ■ by the 
dacoits and that there AA'ere no real re¬ 
coveries at all at the instance of the 
appellants. The suggestion aa’us that 
the Investigating Officer had liidden 
the various articles in the places, from 
Avhich they Avere subsequently said to 
liaA'c been produced by the appellants. 
There certainly is tlie possibility that 
the productions Avere not genuine though 
I see no reason to disbelieA’e the cau- 
dence of respectable persons AA’ho gave 
evidence in support of the recoveries. 
Again it is remarkable that though 
jewellery of large value is said to have 
been stolen fi’om Kanshi, the amount 
stolen, according to the approver, Avas 
quite small. There are other serious 
discrepancies between the statement of 
the approA'er and that of Kanshi and 
there cannot be the least doubt that 
Kanshi has very largely exaggerated 
his loss. In the absence of any ad¬ 
missible evidence to shoAv what stolen 
projierty A\'as produced by any one of 
the appellants, it is impossible to 

regard the evidence of production aa. 
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material corroboration of that of the 
approver, ^fhe evidence of association 
has already been dismissed and I have 
held that it also does not in any way 
connect anv of the appellants with the 
dacoity. 'The only clear evidence 
then which connects the appellants 
^vith the dacoity is that of the 
approver Tekn and it certainly 
wuld not in this case he _ safe _ to 
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depart 


from the general rule that 


the evidence of an aceomiilice 
be deemed to be unworthy of credit 
unless it is corroborated in material parti- 

0 Cll'S 

I therefore, accejit the appeal, 
set’ aside the convictions and the 
sentences and acciuit all the appeHants 
and direct that they be forthwith released 

from custody. 

j, g p Appeal accetned. 


BOMBAY high COURT. 

'CuIMINAI. Appkai. *■’— 

January 15, IJ-o. 

Present ; — Sir Norman Macleod, 

Kt., I’hief Justice, and Mr. Justice 

Crump. 

HANMAPPA RUDRAPPA and others 

_Accused—Appellants 

versus 

EM FERO R—Respon dent 

the ,Kf. accused has tieen prejudiced 

:.“ive diaTge .nude i.. o.ie Irial. [p. TOO, 

ail. 1; p. no, col. 1.] 



pernr 

Apprar"rrom an order of the Sessions 

Government Pleader, 

for the Crown. 

JUDGMENT.— The three accused 
.wfer^tried before the Sessions Judge of 


Bijapur on a charge of murder as well as 
on an additional charge framed by the 
Sessions Court under section 201, Indian 
Penal Code, of causing disappearance of 
evidence of t!io commission of the 
offence of murder in order to screen the 
culprits. Tlie second and third accused 
were accpiitted on both charges. The 
first accused was acquitted on the charge 
of murder, but convicted under section 

201, Indian Penal Code. It was argued 
for’ the accused that a conviction under 
section 201, Indian Penal Code, could not 
be legal as he was suspected to he one 
of the murderers. I do not see myself any 
reason why a person should not be idiarg- 
ed first with having committed a mur¬ 
der; secondly, in the alternative, if the 
evidence does not sho^v that lie has com¬ 
mitted the murder, that he has been 
guilty of causing evi<lence to ilisappear 
with the intention of screening the offend¬ 
er; in other words, of having been an 
accessory after the fact. 

Jn Bticlut V. Kivfi-Pmperor (\) it was 
held that when an accused person has 
been aoquitled of a cliarge of committing 
a crime, the fact that he had been sus¬ 
pected and tried of the ju'iuciiial offence 
would not prevent his conviction under 
section 201. Indian Penal Code, if there 
is clear proof that he has caused evi¬ 
dence to disappear in order to screen 
some unknown offender from legal 
punishment. In that case the appcal- 
lants w'ero chargcil only uncici section 
302,'lndian Penal (\ide ; l)ut the Sessions 
Jiui^chavingacquitted them of the offence 
of murder convicted them under section 

^01 Indian Penal Code. In ajiiieal 
the'learned Judges very carefully dis¬ 
cussed all the authorities on this point, 
and w'e need sav no more than that we 
a‘^ree with the conclusions at w'hich_ they 
arrived as set out at page C of the 

report:— ^ i i i 

“The evidence w'as. however, held to be 

sufficient to prove that a murder had 

been committed. The evidence against 

two the appellants, was lield to he 

snlficient to establish an offence under 

section 201 to have been committed by 

them, in respect of the murder. We see 

(P 1 P. K- 190J Cr.; 30 P- b. R 1901; 1 Cr. L, J. 
U3. 
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nothing in the law, or in anv of the rul¬ 
ings we have discu.ssed, which lavs down 
that such a CDiiviction a.s the present is 

not a propel- one, provided alwavs that 
the prisoner has not been prejudiced in 
his defence. The appellants were charg¬ 
ed only under section .302, but the evl- 
<lence they had to meet clearlv included 
the concealment of the bodv of the mur¬ 
dered man, and we think tliat thev have 
been m no way prejudiced, that tlie case 
IS covered by .section 237 of the Crimi- 
nal Procechiip Cod?, tind that the nppeK 
lants have been proi^eiiv convicted 

In Quetn-Empres.'i v. Limhya (2) it was 
held that a conviction on a charge of 
having been an accessorv to an offence 
under section 201, Indian Penal Code, is 
not Illegal merely because it is suspected 
but not proved or admitted, that the 
accused committed, or was^me of the 

■♦seyeral persons who committed, tlie 
principal offence. 

In this case, the mere fact that it was 
believed at first that the first accused was 
concerned in the actual murder would 
not debar the Court from excluding all 
the evidence against the accused on the 
charge of murder, and convicting him of 

the charge under section 201, Indian 
Penal Code. 

To the same effect is the decision of the 
Calcutta Iligli Court in 'Tc.pvinessd v. 
Emperor (3) where it was held that al¬ 
though there might be circumstances 
of grave suspicion that a person was the 
murder, his conviction under section 201, 
Indian Penal Code, would not be vitiated 
by the existence of such circumstances. 

If the accused liad been charged Avith 
murdei alone and liad heen acquitted, 
there Avould he no legal obstacle in the 
Avay of his being charged again with an 
offence under section 201, Indian Penal 
Code. As pointed out by the learned 
Judges of the Chief Court of the Punjab 
the real te.st is whether the accused has 
been prejudiced by the alternative charge 
made in one trial. I do not think in liis 
case there was an}” such prejudice and 
therefore, the appeal will be dismissed. 

Appeal dismissed. 


9^. No- 5G of 1895. 

(3; 17 lad. Cas. 275; 46 C. 427; 19 Cr. L. J. 903, 
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LAHORE HIGH COURT. 

Criminal Appeal No. 176 of 1924. 

July 8, 1924. 

Present: —8ir H. Scott-Smith, Kt., 
Acting Chief Justice, and 
My. Justice Malan. 

JAHANGIK—Co.wicT —Appellant 

vey'siis 

EMPEROR —Respondent. 

Penal Code (Act A'LV' of 1860,, s. WS-Applica- 
tion to refer cane to Jir^a under Frontier Crimes 
lif^O^dations Summary enquiry—Proceedings n*Ae- 
ther judicial— Magistrate whether can administer 

oath- Giving false evidence, charge oi, whether can 
be sustained. 

A applied to the District Magistrate stating 
that liis son had been murdered by certain 
persons and asking that the case be referred to 
a Council of Elders under the Frontier Crimes 
Regulations of 1901. The District Magistrate 
directed the Magistrate llaqa to make a summary 
cntpiiry into the case and the Magistnite llaqa 
thereupon took the statement on oath of the appli¬ 
cant and his four witnesses. The applicant s 
storj' having been found to be false, complaints 
were framed against him and Jiis witnesses 
imder section 193, Penal Code: 

Held, that as the statements of tlie accused 
were not taken by the Magistrate in the course 

proceeding and as he liad no 
authority to administer an oath, the accused 
could not be convicted of giving false evidence 
under section 193, Penal C’ode. fp. 712. col. 1.] 

taiteh .4/1 V. Empress, 15 P. R. 1894 Cr., followed. 

Appeal from an order of the Sessions 

Judge, MiauAvali, dated the 11th February 
1924. 

Mr. Sagar Chand and Lala Nawal 
Kishore for Mr. M. Shah A’a 7 t’a^, for the 
Appellant. 

The Government Advocate, for the 
Respondent. 

JUDGMENT. —This judgment dis¬ 
poses of the appeals of four persons, 
Jahangir, Sher Khan, Shah Jahan and 
Gulav^, Ayho have been convicted by 
the Sessions Judge of Mianwali of 
offences under section 193 of the Indian 
Penal Code, and also the four appeals 
u Local Government Avhich ask 

that they should be convicted instead 
n under section 194 of the 

Code. The facts are briefly as follows:— 
On the 25th June 1923, Abdul Qadir 
made a complaint to the District Magis¬ 
trate, Mianwali, under section 302-118 

the Indian Penal Code against Alam 
Khan and others to the effect that they 
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had murdered his son. Hamid Ullah ' 
Khan on the 17th June 1923 and had 
thi’own his body lirst into a pond and 
later into the river Indus. Tlie l)is- i 
trict Magistrate sent this complaint to 
the Superintendent of Police for en¬ 
quiry’ under section 202 of the Criminal 
Proced\ire Code. Whilst it was being 
investigated by the Police, Al)dul Qadir, 
on the 10th July 1923, made a further 
application to the District Magistrate 
in which he repeated his previous story 
and said‘that nothing was being done 
by the Police owing to the iidluence 
of a certain Honorary Magistrate whom 
he named and asked accordingly that 
the District Magistrate should refer the 
case to a Council of Elders under sec¬ 
tion 11 of the Frontier Crimes Regu¬ 
lations of 1901. On this the District 
Magistrate passed the following order; — 

“ Magistrate : Kindly make a 

summary enquiry into this case. A 
complaint has been made to the I once 
which they are investigating." 1 he 
Megistrate Ilaqa, Pir Haider Shah took 
the statement of Abdul Qadir on the 
19th July and those of the four 
appellants as witne.sses on subsequent 
dates. These witnesses supported the 
allegations against the accused pprsons 
in regard to the murder of Hamid 
Ullah Khan, On the 25th August, the 
Magistrate reported that the murder 
had been committed, but the District 
Magistrate on the Mth September order¬ 
ed *\he Police to make a further en¬ 
quiry On the 17th September the 
Superuitendent of Police reported that 
the complainant wanted the case to be 
sent to a Jirga. On the 22nd Septem¬ 
ber Hamid Ullah Khan, who was alleg¬ 
ed to have been murdered, turned up 

alive. In consequence of this complaints 

were framed against Abdul Qadir 

and the four present appellants. Abdul 

Qadir was acquitted and the appei* 
Imits were convicted as already stated. 

It is contended on behalf of the 
appellants that the application of the 

10th July 1923 was not a complaint 
within the meaning of the Criminal 
Procedure Code, and that it was not 
sent to the Magistrate Ilaqa for enquiry 
under the provisions of section 20- of 


the Criminal Procedure Code. It is 
further pointed out that the District 
Magistrate in fact merely directed a 
Subordinate Magistrate to make an in¬ 
formal and extra-judicial enquiry in 
order to enable him to decide whetlier 
or not he sliould take action imder 
section 11 of the Frontier (’rimes Ite- 
giilations. It is contended that tlu* 
Magistrate Ilaqa in making this enquiry 
has not acted in his judicial capacity 
as no judicial proceedings were before 
him and he was, therefore, not empowered 
to examine the witnesses on oath, and 
that, therefore, they could not be prose¬ 
cuted for false evidence in regard to 
their statements under section 193, 
Indian Penal Code. 

The learned Oovernment Advocate 
admits that the aiq>lication of the 10th 
July 1923 is nol a complaint, for it 
wa.s not an allegation made to the 
Magistrate with a view to his taking 
action under the Code of Criminal Pro¬ 
cedure. The object of the informant 
was that action should he taken under 
section 11 of the Frontier Crimes Regu¬ 
lations. The Oovernment Advocate, 
however, contends that a complaint had 
already been lodged on the 25th June 
which had been sent to the Police for 
investigation and that the application 
of the 10th July was merely in continu¬ 
ation thereof. In our opinion the 
application of the 10th July was quite 
distinct from the complaint of the 25th 
June 1923. Action had already been 
taken on the latter, hut the complainant 
being afraid that the accused would not 
be prosecuted made a further applica¬ 
tion that the District Magistrate should 
take action and refer the case to a Jn-t/a 

under section 11 of tiie Frontier Crimes 
Regulations. The District Magistrate 
though he referred in his order to a 
previous complaint, and did not treat 
the application as in continuation thereof. 
He directed the Magistrate Ilaqa to 
make a summary enquiry, and having 
regard to the prayer in the applica¬ 
tion, it is clear to us that his object 
was to ascertain whether there were 
sufficient gnnmds for taking the action 
which the complainant Jisked should be 

= taken. Under these circumstances we 
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consider that tlie enquiry made Pr 
Haidar Shah was clearly an extra-judicial 
one and was rather of an executive 
character. Tlie case reported as Fateh 
Ali V. Kmprc$.^ (1) has been referred 
to l)y C’(')unsel for the appellants and 
appears to iis to be in point. That 
was a case in which the District ]\la£?is- 
Irate liad received a demi-official com- 
niunication from the Secretariatere^ard- 
ing' publication of a certain pamphlet. 
He orrlered enquiries to be made, and 
it was hehi that there liaving been no 
complaint before the District ^lagistrate, 
section 202 of the (\)de of (h’iminal Pro¬ 
cedure was inapplicable and that the 
^lagistrate had no lawful authority to 
administer an oatli to accused on tiic 
occasion in question, i. e., when he was 
examined as a witness, inasmuch as the 
proceedings, though taken by a i\iagis- 
trate, were not magisterial proceedings 
taken in pursuance of any authority 
given by the Code of Criminal Procedure. 
The jiresent case, in our opinion, is 
very similar. The statements of the ap¬ 
pellants were no doubt taken bv a 
Magistrate, but they were not taken* by 
him in the course of any judicial pro¬ 
ceeding, and lie had no more authoritj* 
to administer an oath to them than a 
private individual would have had. We, 
therefore, hold that the appellants cannot 
be convicted of giving false evidence 
under section 193, Indian Penal Code, 
and we accept their appeals, set aside 
the convictions and sentences and acquit 
them and direct that they be released 
from custody. The appeals filed at in¬ 
stance of the Local Government are dis¬ 
missed. 

K. s. D. Appeals accepted. 

(1) 15 P. R. 1891 Cl*. 


RANGOON HIGH COURT. 

Civil Miscellaneous No. 1 of 1924 

March 17, 1924. 

Present.*—Sir Sydney Robinson, Kt., 
Chief Justice, and Mr. Justice May Oung. 
In the matter oi A PLEADER. 

L^Oji Practitionzrc Act {XVIIT of c. l.i 

—Legal Practitioner—Profcsinonal misconduct^ 
Leaving client undefended^Pleaders^ duties of. 


b hen m purauaucp of a resolulion of the Bar 
Association to boycott a Magistrate s Court, a 
i leader throws out his client’s brief and leaves 
lum in the lurch without first obtaining his 
consent, lie is guilty of professional misconduct 
and an arrangement, made with his client sub¬ 
sequent to liis failure to appear would not absolve 
liim from tlie liability, (p. 711, cols. 1 & 2.] 

Ideaders linve duties and oldigations to their 
clients in respect of the suits and ' matters 
entrusted to them which are pending in different 
C.ourts, in addition to tlieir duties to co-operate 
with the Court in the orderly and pure administra¬ 
tion of justice, [p. 7M. col. 2.] 

Report of profes.sion'al misconduct 
again.st a Pleader. 

JUDGMENT. —Thisj is a report 
made after enquiry charging a Pleader 
with unprofessional conduct submitted to 
this Court for confirmation and the 

passing of such order as mav be appro¬ 
priate. 

Ihe facts of the case are practically 
undisputed and are as follows:— 
dhe members of tlie local Bar appeared 
to have taken a dislike to the Special 
Power Magistrate on the ground, it is 
alleged, that he was in the habit of dis¬ 
missing their cases because Counsel did 
not appear immediately the case was 
called on. M e do not know the details 
of this matter, or what justification there 
is for the opinions formed by the mem¬ 
bers of tlie Bar. It is clear that the 
Pleaders were in the habit of behaving in 
Court in a manner to which the Special 
Power Magistrate took grave exception. 

It IS said that they were in the habit of 

* 1 j, ., -- or leaning over the 
rails of the Bench in addressing the 
Court, and addressing the Court as‘ you” 
instead of “j’^our honour.” On ' ore 
occasion the Special Power Magistrate 
-took exception to this mode of address by 
a Pleader, and administered a steni 
rebuke to him in open C^ourt. He 
apparently asked the Pleader what his 
nationality was, the necessarj* implication 
being that he was ignorant of g(rd 
manners and the proper mode of addre?<;- 
iiig the Court. The Special Power 
Magistrate told him not to address the 
Court as “you,” but as “your honour.” 
This Pleader reported the circumstances 
to the local Bar Association. The Special 
Power Magistrate further passed an order 
to the effect that he noticed with regret 
that some of the Pleaders appearing in 
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that Court had been lacking in courtesy 
(a) by sitting on the talde or resting their 
haiifls on the rails of the Bench Avhen 
addressing tlie Court, and {h) addressing 
him as “vou" instead of “vo\ir lionour.” 
The order goes on—‘‘Personally I am 
indifferent; but as a Judge and ^lagistrate 
I feel it my duly to point out the dis¬ 
respect to the Bench and must uarn all 
concerned to desist from the i:)ractice. ' 
There is a note on the order to tlie Head 
Clerk to hang it upon the Bench for a 
fortnight. 

Now it is perfectly clear that these acts, 
which are not denied, were grossly 
improper. They were lacking in respect 
to the Court—a respect which it was the 
bounden duty of the members of the 
profession to show, and which is 
invariably shown by them. It is also 
perfectly clear that, as the Counsel did 
not behave becomingly wlien addressing 
the Court, he should have been severely 
reprimanded for his conduct; an<l that it 
was the duty of the Judge to put a stop 
to it. 'I'heorfler was a ))erfectly proper 
one. and the onlv exception that can l)e 
taken to it is that the Special i'ower 
Magistrate would perhaps have shown 
more tact if he had sent the order to the 
President of the Bar Association for the 
information of the meml)ers instead of 
hanging it up in oy^en Court, which is 
apparently what the Pleaders principally 

objected to. 

The Bar Association lield a meeting on 
the 2nd Alarcli, at which they considered 
these two questions. As regards tlie 
order, the resolution is “that while this 
Associati(jn does not deny some of 
accusations contained in the so-called 
order, such as putting the arm on the 
rails ot the Bench and using the second 
i)ei‘sonal j^roiioun to the. Judge instead 
ot rei>eating “your honour” every time 
tlie pw)nouu lias to be used, it emy)hatic- 

allv d’isowns all intention to offer there¬ 
by ary slight to that officer, and states 
that the incidents are so insignificant 
thnt sliort of hikI 

h ^Iv exag^gerated notion of office 

dignity courd cavil or take offence at 
them.” We are glad to notice that there 
was no intention to offer any slight to 

the presiding officer of the Court; but it 


must have been known to the members 
of this xVssociation that such behaviour 
in oyien (’ourt is not to be bruslied aside 
as insignificant, and that it was not a 
mere fanciful notion of office dignity, 
but a yiroper sense of duty wliich IcU 
the ^Magistrate to issue the order lie 
did. 

On tlie complaint of a Pleader of what 
is called an insult in oyicn Court we would 
point out that the Magistrate was yier- 
fectly right in taking exceyition to that 
Pleader's mode of address. It is unfortu¬ 
nate that he used language which might 
liave been misunderstood; but to point 
out lack of re.syiect and the pioyier mode 
of addressing the Court is not insulting, 
and the rebuke was the result of tliat 
Pleader's own conduct. He brought it 
on himself, and he deserved it. The re¬ 
solution passed was “that tlie member.^ 
sliouhl susyieml their practice in that 
officer's Court until such time Avlien a 
suitable ayiology is tendered by lam.” 
There is a yu'oviso to the resolution—“A 
member who has yiending cases before 
that officer may ayiy:)ear in the cases thus 
pending, ii he eannot obtain a release 
from his resi>onsihilities in resyicct of 
those cases.” 

The next day the Pleader now before 
us wrote a letter to the Supeiiiitendent 
of the Jail, in which his client was in 
custody, asking tlie iSuiierintendent to 
inform the under-trial prisoner “that I 
shall not be able to defend him at the 
next hearing of liis ease liefore the 
Syieeial Power ^Magistrate of iMa-iibin on 
account of the latter’s bellicose attitude 
towards the lawyers generally. The fees 
given to me by the prisoner's relations will 
be returned to them.” The Pleader tlien 
obtained the signature of his client to a 
yx'tition to the Distiict I\Iagistiate for 
transfer of the case. In that petition it 
is S(ate<l that the Pleader had written 
to say tlint he would not appear before 
the present Special Power Magistrate to 
defend the petitioner at the next liearing 
on account of tlie said Special l^ower 
^Magistrate's liauglity and insulting de¬ 
meanour towards the lawyers wJio appear¬ 
ed before him. It goes on--“Thereupon 
the petitioner’s relations had been to the 
local lawyers from door to door but none 
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agreed to accept brief in the Special 
Power Magistrate's Court." 

The case came on for hearing before 
the Special Power Magistrate, and the 
prisoner was undefended. He was con¬ 
victed on the hth -March. An appeal 
was filed, and it was argued by the 
Pleader now before us. The prisoner was 
acquitted. The learned Sessions J udge 
points out that the appellant had un¬ 
fortunately been left in the lurch hy 
his Pleader in the middle of 
the case, and he expresses the opinion 
that, if that Pleader had put forward his 
case before the Trial Magistrate as he 
had done in that Court, the conclusion 
arrived at Avould have been different. 
The judgment in appeal was passed on 
the 5th April, so that the result of 
leaving his client in the lurch was that 
he had to remain in custody for a month 
longer than was nece.ssan'. 

After writing the letter to the Superin¬ 
tendent of the Jail, the Pleader inter¬ 
viewed the prisoner's employer who had 
originally engaged him on the prisoner's 
behalf, and it is clear that permission 
was given to him to throw up his brief, 
and arrangement was made that he 
would not appear before the Magistrate, 
but that he would file and conduct the 
appeal for the same fee. 

The resolution of the Bar Association 
to boycott the Special Power Magistrate 
was recalled, but the Pleader before us 
still supported the original resolution 
and would not agree to its being 
rescinded. The charge framed in this case 
was that the Pleader had been guilty 
of grossly improper conduct in the dis¬ 
charge of his professional duty in that 
he was engaged to defend under trial 
prisoner, Po Taik; that he accepted a fee 
and appeared by proxy at one hearing 
when the cross-examination of the pro- 
■ secution witnesses was reserved; that the 
case was then adjourned to the 6th March, 
but that meanwhile on the 3rd he wrote 
to the Chief Jailor asking him to inform 
Po Taik that he would not be able to 
defend him at the next hearing of the 
case ; and that he did not, in fact, 
appear at the next hearing or any sub¬ 
sequent hearing of the case either per- 
eonallly or- by proxy. 


It is argued that, having obtained a 
release from his obligation to defend 
the prisoner, he was clearly not guilty 
of the charge that had been framed 
against liim. Thei*e can be no question 
tliat, in the first instance, the Pleader 
obtained no consent to his throwing up 
Ins brief. He wrote to the prisoner say¬ 
ing that he would not appear, and he so 
wrote obviously because of the resolu¬ 
tion passed the previous day to boycott 
this particular Magistrate. It may be 
that, subsequently seeing that the posi¬ 
tion lie had taken up was dangerous, 
he arranged for a consent on certain 
terms and conditions with a view to 
protecting himself from any such pro¬ 
ceedings as these. But it is also clear 
that he has known throughout these 
proceedings tlie seriousness of the charge 
that he acted, as he did, in i)ursuance 
of this resolution to boycott the Magis¬ 
trate; and that that was the motive that 
led him so to act. 

In a case very similar to the present 
one, ill which members of the local Bar 
passed a similar resolution boycotting 
a Court, the matter was considered by 
a Bench of three Judges of the Calcutta 
High Court —[Emperor v. Tarini Mohan 
Barari (1)]. In the course of his judg¬ 
ment the learned Chief Justice said : 
"It must not be assumed that the 
Court regards the action of the Pleaders 
as a matter of little importance. 
On the contrary we regard it as a very 
serious matter. The Pleader deliberate¬ 
ly abstained from attending the Sub¬ 
ordinate Judge’s Court and took part 
in a concerted movement to boycott 
the learned Judge’s Court, a course of 
conduct which cannot be justified or 
tolerated. The Pleaders had duties and 
obligations to their clients in respect of 
the suits and matters entrusted to them, 
which were pending in the Court of 
the learned Subordinate Judge. There 
was a further and equally important 
duty and obligation upon them, viz.^ to co¬ 
operate with the Court in the orderly and 
pure administration of justice. By the 
course which the 5 ’' adopted, the Pleaders 
violated and neglected their duties 

(1) G9 Ind. Cas. 20D; 26 O. W. N. 580; 35 0. L. J* 
403; (1923) A. I. R. (C.) 212, 
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and obligations in both these respects. 
We desire to make it clear that such con¬ 
duct cannot and will not be tolerated.’' 
With those remarks we entirely' agree. 
This boycott resolution, had it not been 
withdrawn, would have called for serious 
notice of the Court, and we desire to 
point out that the conduct on the i>art 
of the members of the profession, such 
as has been mentioned and admitted in 
the course of this matter was conduct 
which the Special Power Magistrate was 
not only justified in taking notice of, 
but which he was bound to take notice 
of. AVe have no doul)t that it was by 
reason of this resolution that the Pleader 
threw over his client, and that the 
subsequent consent was obtained merely 
because he saw that his position could 
not be justified. 

The conduct in Court, whicli is brought 
out in this case, was most repreliensil)le. 
The conduct in passing this boycott re¬ 
solution would have called for the sever¬ 
est punishment. We trust that this 
strong expression of our opinion will serve 
as a warning, and that we shall not 
be called upon to deal with such con¬ 
duct in future. 

This enqiry, however, has had an un¬ 
fortunate coiirse. The matter was first 
taken up by the District Magistrate, and 
it was pointed out to him that any such 
enqiry must be held in the Magistrate’s 
Court. An enquiry was thereupon held 
by the Magistrate, but, as he had fram¬ 
ed no charge, we set aside that enquiry 
and directed a fresh enquiry by Ids 
successor. 

The matter has now been pending for 
a very long time, and though we think 
that there is no real substance in the 
defence the matter of the boycott resolution 
was not contained in the charge and he 
was not called upon to meet it and, there¬ 
fore, we do not consider that it would be 
proper to pass any order of suspen¬ 
sion. We trust that the warning 
that has been given and the fact that 
it is known that such resolutions of 
boycott are gro.ssly improper and that, 
if repeated, they will be severely dealt 
with, will be sufficient. The Rule will, 

therefore, be discharged. 

g, p, Bulc (lischarged. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 207 op 1023. 

March 10, 1021. 

Present: —Air. Kotval, A. J. C., and 
Mr. Prideaux, A. J. C. 

GANGARAM and others—Accused- 

Appellants 

versus 

EAIPEROR —Complainant—Oppo-stte 

Party. 

Criiuincit Prnce(hire Code (Act U of JSOS), as: 
nmemled hy (Act Will of .<?.<?, dd!), ddU (J) — 

Approver, proceedings against Certificate of puhlic 
prosecutor, udiether essential - Provision, whether 
retrospective — "Statements" in s. dd!) (d), nhether 
include statements before jxirdoning Magistrate- - 
Approver not examined about such statements—Use 
agaiiist him whether legal. 

Under section C'rirninal Procedure Code, 

185)S, as amended in P.)2.‘l. tlie eertifieate by the. 
Public Prosee\Uor tliat in In's oj)inion the aj)ju'over 
has not eomplied with llie eduditions on wliicli the 
tender of pardon was made, is a conrlition pre¬ 
cedent to the validity of trial of tiie aj'prover. 
Hut Ibis does not api>ly to a ease in whicli the 
j>ardon had been declared forfeited by the Magis¬ 
trate and tlie proceedings against the apjirover, 
after the forfeiture, eommeneed before the amend¬ 
ed section came into force, [p. 71(), cols. 1 &. 2.] 

The words “tlie statement made by a person 
who lias aeceiittd tlie tender of pardon” in sub¬ 
section (2) <if section .‘h’b) of the Code are wide 
enough to cover a statement before the pardoning 
Magistrate, [p. 71(». col. 2.) 

It is not, however, fair to use such statements 
of approver against him unless they are put to 
him in his examination as aeeu.sed jier.eon and he 
is asked if lie has any explanation to offer regard¬ 
ing them, [ibid.] 

Appeal against tlie judgment of the 
Sessions Judge, Raipur, in Sessions 
Trial No. 23 of 1923, dated the lltli 
December 1923. 

Mr. N.C.Sarkar, R.B., for the Appellant. 

Mr. fr. Dick, for tlie Crovai. 

JUDGMENT. —The mother, wife 
and two dattghters of Chhattii Nai, a 
rcvsident of Monza Pandabra in the 
Janjgir Tahsil of the Bilasjuir District 
were murdered by a number of 
villagers about midnight between the 
11th and 12th Sei>tember 1022. A third 
daughter Punai survived the murderous 
assaidt. Seven persons were convicted 
of the murder and attempt to murder 
and were sentenced in Sessions Trial 
No. 3(> of 1923. The case came up in 
appeal to this Court and the convic¬ 
tions were upheld. The present ap- 
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pellants Gangaram and Basliram were 
approvers in that case. They were 
examined hy the ^lagistrate who tender¬ 
ed the pardon on the 3rd (.)ctober 
1922 when they implicated themselves 
and other persons in tlie murders. 
When examined l)y the Committing 
Magistrate they stated tliat the}' knew 
nothing and the ^lagistrate having 
held that they had forfeited their 
pardon put them on trial with the 
accused in the case on the 20th Xovem- 
her 1922 and later committed them 
to the Sessions Court. On a reference 
to the Additional Sv^ssions Judge this 
Court (plashed tliat commitment and 
directed them to lie examined as wit¬ 
nesses in the Sessions trial. They ad¬ 
hered to their retracting statement be¬ 
fore the Committing Magistrate. They 
have now been separately tried for 
the offences of murder and attempt 
to murder and convicted and sentenced 
to death and transportation for life for 
the two ofYences. 

It has been rightly found by the Ses¬ 
sions Judge that the two aiipellants 
have forfeited their pardon. The only 
question now is whether the appellants 
took part in the murders. The only 
eye-witnesses of the olTence were Chhattu 
Mai and Punai. Chhattu was murdered 
about eight days after he was examined 
as a witness in the previous Sessions 
trial. His depositrms before the Com¬ 
mitting Magistrate and the Sessions 
Court have been admitted in evidence 
bv the Sessions Judge under section 
33 of the Evidence Act. Punai is the 
only eye-witness examined at this 

^^Before dealing with the merits of the 
evidence, three objections in law urged on 
behalf of the appellants have to be con¬ 
sidered. 

The first is that in the absence of a 
certificate by the Public Prosecutor that 
in his opinion the appellants have not 
complied with the conditions on which 
the tender of pardon was made the 
trial is without jurisdiction. The Coun¬ 
sel for the Crown contends that such 
certificate is, under sec tioii 339, Criminal 
Procedure Code, not a condition prece¬ 
dent to the validity of the trial. We 


are of opinion that, as the section is’ 
worded, the certificate is essential to 
the validity of the trial, but we think 
that it does not apply to a case in 
which the pardon had been declared 
forfeited by tlie Magistrate and the pro¬ 
ceedings against the approver after the 
forfeiture commenced before the section 
came into force. Here the section came 
into force on the 1st September 1923 and 
the proceedings against the approvers 
began on the 19th March 1923, This ob¬ 
jection, therefore, fails. 

The second objection is that the state¬ 
ments of the approvers before the par¬ 
doning IVIagistrate are not admissible 
against them in the trial. It is urged 
that the statement referred to in section 
339 (2) is only the statement made be¬ 
fore the Committing Magistrate. We 
think that the words “the statement 
made hy a person who has accepted the 
tender of pardon” in sub-section (2) are 
wide enough to cover a statement before 
the pardoning Magistrate. In fact tlie 
statement before the pardoning Magis¬ 
trate is likely to be tlie only statement 
of any use against the approver where 
the retraction lias begun in the Commit¬ 
ting Magistrate’s Court. In the present 
case, however, we do not think it fair to 
use the appellants’ statements against 
them for the reason that the statements 
were not put to them in their examina¬ 
tion as accused persons and they were 
not asked if they had any explanation to 
offer regarding them. 

The third objection is that Chliattu’s 
statement is not admissible under section 
33 of the Evidence Act, the appellants not 
being parties to the proceedings in which 
they were made. This objection must 
be sustained with regard to Chhattu’s 
statement at the previous trial in the 
Sessions Court where the appellants were 
only witnesses. But in the Committing 
Magistrate’s Court where Chhattu was 
examined as a witness the ^ appellan^ 
were, as a matter of fact, parties, though 
wrongly made such, and had the right 
and opportunity of cross-examining the 
witnesses. We, therefore, think that 
Chhattu’s statement before the Committ¬ 
ing Magistrate is admissible against the 
appellants, • - 
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We now come to the merits of the evi¬ 
dence. This consists of the deposition 
of Punai and tlie statement of Chhattii 
before the Committing Magistrate. 
Punai’s evidence is attacked on the 
ground that tliere is a possibility of 
her having been tutored before she 
made her hrst statament to the Sub- 
Inspector of Police, and that there are 
discrepancies in the statements made by 
her at various times. Punai was one of 
the persons who were attacked and was 
in a position to have witnessed wliat 
occurred. The Police appear to have 
visited her while in liospital to take her 
statement and probably Chhattu also 
visited her there. But we have no 
grounds for believing that she was tutor¬ 
ed either by Chhattu or any of the 
Police. Her story does not bear marks 
of tutoring. There are a few discrepan¬ 
cies in the various statements made In* 
her, but these are immate rial, and 
they indicate an absence of tutoring. 
Tutoring in the case of a child of her 
age would scarcely be effective. Possibly 
it woTild have led to discrepancies 
more material than appear in her state¬ 
ments. We agree with the Sessions 
Judge in accepting her statement as to 
the presence of the two appellants among 
the men who entered the room where she 
was sleeping with her mother an^^l sis¬ 
ters. 

Clihattu stated before llie (.'(unmitt- 
ing Magistrate that he saw the two 
appellants Avith others go into his 
house. 

Both the ai)i)ellants denied that they 
had goiie to Chhattu’s house and hac.! 
taken part in the olTenc^es. Bastiram 
further pleaded an alibi. Gangaram 
produced no evidence in defence. 
Bastiram examined four witnesses to 
prove that he Avas in Mulda on the 
day of the murder. The eAudence 
of the first three Avitnesses is, as 
the Sessions Judge obseiwes, too 
vague to be accejjted. The fourth 
Avitness does not even try to support the 
alibi. 

We are satisfied that the appel¬ 
lants Avere among the persons who 
entered (’hhattu'a house and com¬ 
mitted the nuu'ders. As regards 


the punishment, considering the 
length of time tliat has elapsed 
between the commission of the 
offences and the trial, and tlie fact 
that there is no corroboration of 
the evidence of Punai as to tlie 
actual part taken by the appellants 
in the murders, Ave alter tlie 
sentence to one of transportation for 
life. 

c.- u. D. Sentence altered. 

N. H. 


PATNA HIGH COURT. 

Cri.mixal Revision No. 282 of 1921. 

June 9, 192-J. 

Pre-^ent: —Mr. Justice Kulwant Sahay 

PAXCHAi\l SAO— Accused—Appellant 

versa it 


EMPEROR— Respondent. 


Piinis/um lit -ContinKiUfj offcnet. Daily line — 
Order, legality of. 

It is biul in law to iinj)Oso u riaily line in 
HUticipatioii of tlie cominissiun ot‘ an uftence 
Ll). 718, col. I I 

Rani Krift/um liiswas v. Mohendra A'ct/t Mozum- 
dar. 27 C. 505; 11 Ind. Dec. (N. f.; ;{71. Xilmani 
(ihatak v. ICnipcror, 7 Ind. (’as. D.'P ; .‘57 (’. G71; 11 
C’r. b. fl. 510 aiKl In rr hinihajl Tnl.'iirani, 22 H. 
700; 11 ind. Dec. (.\. .s.i lO‘.)l, follo^ved. 

Criminal revision from rji order of 
the Additional District IMagistratc. Patna, 
affirming that of the Su])-I)eputA' 
Magistrate, Dinaijore, dated the 27tii 
October, 192-1. 

Mr. S. N. Bancrji, for the Petitioner. 

JUDGMENT. —The ])etitioner was 
convicted by tlie Sub-Depiitj' Magistrate 
of Dinapore under section 2, clause (2) c»f 
the Bye-laAvs framed by Ih.e District 
Board of Patna Avhich provides that 
AvhoeA'er makes any eneroac^iment ox- 
causes obstruction by means of a build¬ 
ing AA’all, chabutra or fencing or by 
planting trees or cultivating crops, or 
ill any other avhv on any road, shall on 
conviction, be liable to a line not 
exceeding Rs. 20 and to further penalty 
not exceeding Rs. 2 each day after the 

imposition of the line for the continu- 
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ance of the encroachment, obstriietion 
or nuisance. The olfence with which the 
petitioner has been charged is that he 
has constructed a house on a portion 
of the District Board road. The learned 
Sub-Deputy INlagistrate has found it as 
a fact and in fact it was admitted before 
him that there was a slight encroach¬ 
ment on the District Board road. He 
accordingly imposed a line of Rs. 15 
under section 2, clause (2) of the B^'e- 
laws. In so far as the line of Rs. 15 
is concerned, the petitioner has no 
grievance ; but the learned Sub-Deputy 
Magistrate proceeded to impose a further 
line of Rs. 2 per day till the encroach¬ 
ment continued. The petitioner objects 
to the fine of Rs. 2 per day for the 
period during which the encroachment 
continued. He contends that the Magis¬ 
trate had not jurisdiction to impose a 
fine for an offence which had not been 
committed at the time the charge was laid 
against him and the sentence was passed. 
In other words, he says that the con¬ 
viction in so far as it relates to a 
future offence of continuing the en¬ 
croachment is bad in law. 

To my mind the contention is sound. 
The learned Sub-Deputy Magistrate 
allowed the petitioner one month's time 
to remove the encroachment and he 
ordered that if the petitioner failed to 
remove the encroachment within a 
month, he would be liable to pay a fine 
of Rs. 2 per day till the encroachment 
continued. It has been stated on behalf 
of the petitioner that within the month 
allowed by tlie Sub-Deputy Magistrate, 
he approached the District Board authori¬ 
ties for a settlement of the portion 
of the road encroached upon and the 
District Board authorities, as a matter 
of fact, have settled this portion of the 
road with him on a certain rental per 
year. The letter of the District Board 
Engineer on the record supports this 
contention of the petitioner. As 
authority for the proposition that it is 
bad in law to impose a daily fine in 
anticipation of the commission of the 
offence, reference has been made to 
Rani Krishna Bishwas v. Mohendra Nath 
Mozumdar (1), Nilniani Gkatak v, 

'*^1) 27 C. 565; H Ind. Dec. (??. s.) 371, 


Emperor (2) and In re Limhaji Tulsiram 
(3j. These cases support the conten-^ 
tion of the learned Vakil for the 
petitioner. 

The sentence of fine of Rs. 2 per day 
imposed by the learned Sub-Deputy 
Magistrate for the continuation of the 
encroachment is, therefore, bad in law 
and must be set aside. The fine of 
Rs. 15 imposed by him under clause (2) 
of section 2 for the encroachment will 
stand. The additional fine of Rs. 2 per 
day has already been realised. This will 
be refunded. 

K. s. n. Order accordingly. 

(2) 7 hid. Cas. 931; 37 C. 671; 11 Cr. L. J. 540. 

(3; 22 B. 760; 11 Ind. Dec. (n. s. 1094. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 192 of 1923, 
^February 11, 1924. 

Pj'esent: —Mr. Rupchand Bilaram, A. J. C. 

X— Accused—Appellant 

VCT^SUS 

EMPEROR— Opponent. 

Penal Code (Act XLV of 1860\ ss. 182, 211, 
distinction between—Ingredients of offences. 

To constitute an offence under section 182, Penal 
Code, the infoiination given to a public servant 
Should not only be false in fact but it must be 
false to the knowledge or to the belief of the 
infonnant and it is not sufficient that the accused 
had reasons to believe it to be false; whereas, 
under section 211 it is sufficient if the accused 
makes his complaint without any just grounds and 
when he acts without due care or caution, [p* 720, 
cols. 1 & 2.] 

Emperor V. Ram Chandra Yeshwant Adukar,ZX 
B. 204; 9 Bom. L. R. 33; 5 Cr. L. J. 105 and 
Rayan Kutti v. Emperor, 26 M. C40; 2 Weir 704, 
relied upon. 

Appeal against the judgment of the 
Additional City Magistrate, Karachi, 
dated the 15th October 1923. 

Mr. C. M. LobOy for the Appellant, 

Mr, Kimatrai Bhojraj, for the Oppo¬ 
nent. 

JUDGMENT.— In this case the 

appellant a clerk in the Commissioner*3 
Office, Karachi, has been convicted by 
the Additional City Magistrate, Karachi, 
xmder section 182 of the Indian Penal 
Code and sentenced to pay a fine of 
Rs. 200. 
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On the 26th of April 1922 the appel¬ 
lant with five other persons sent a 
petition to the District Superintendent 
of Police, Karachi, intei' alia stating that 
“ there is a house hearing No. 427 
tenanted by Mr. Y a Jew. He has 
two grown u]) daugliters who are ap¬ 
parently immoral women and carry on 
the profession of prostitution.” Kadir- 
bux Sub-Inspector who was deputed to 
investigate into the complaint reported 
after a certain perfunctory inquiry that 
the allegations contained in the petition 
were true, and the City Police In¬ 
spector forwarded the same to the City 
Magistrate, Karachi, for necessary ac¬ 
tion. 

In answer to a notice issued by the 
City Magistrate calling upon the appel¬ 
lant to file a formal information before 
him enabling him to take action under 
section 41 of the District Police Act, 
the appellant in his reply dated 24th 
July 1922 demurred to his doing so on 
the ground that he was only one of 
the signatories to the petition and that 
the Police who had subsequently in¬ 
vestigated into the matter should take 
action and that he and the other 
signatories should be called as wit¬ 
nesses. The City Magistrate thereupon 
required tlie Police to lodge a com¬ 
plaint against Y if the nuisance still 
continued. This led to a further in¬ 
vestigation of the Police which was 
however entrusted to a different Sub- 
Inspector by name Murijmal. He re¬ 
ported that the allegations made by the 
signatories in their petition of the 26th 
April 1922 were groundless, and that 
the appellant had filed this petition out 
of enmity, there being a dispute be¬ 
tween one A and one B over a house and 
that the appellant who was a partisan 
of A had requested Y to file a ])rosecu- 
tion against B which Y had refused to 
do, thereby making X his enemy. On 
the 11th of September 1922, the appellant 
filed another petition before the City 
Magistrate challenging the report of 
Murijmal and asked for a magisterial 
inquiry urging ititcv alia as follows: 

“ To this end I request that in addition 
to the signatories of the application the 
gentlemen shown in the attached list 


might be summoned. If required, I 
shall on being summoned hy the Court, 
file the information. I might however 
state further that since the former Sub- 
Inspector made inquiries into the matter 
there has been considerable improve¬ 
ment in the condition, the evil com¬ 
plained of having diminished consider¬ 
ably. But the house remains undoulit- 
edly a sort of epidemic into the quarter 
which might at any time carry infection 
to a young heart and ruin it for ever. 
There are already two living exami^les 
wherein the victims of this disease are 
misery to the unhappy families to which 
they belong and it is the knowledge 
of this fact alone which prompts me 
to remain unabashed in my efforts to 
have the germs of this disease exter¬ 
minated from the quarter altogether.” 
In the annexed list he mentioned names 
of nineteen witnesses one of whom was 
C a clerk in the G. P. O. Karachi 
(Kaushahro). This vehement i^rotest 
resulted in a magisterial inquiry against 
Y's daughters in which the appellant Avas 
examined as a witness. The learned 
]\Iagistrate however disbelieved the ap¬ 
pellant and his witnesses and found 
that the allegations contained in the 
application were false and that the 
api^ellant Avas the prime mover in the 
complaint. The District Superintendent 
of Police thereafter sanctioned the pro¬ 
secution of the appellant under section 
182, Indiaji Penal Code. The charge 
framed against the appellant is hoAvever 
limited to the statement contained in 
the x^etilion that ” the daughters of Y 
were apparently leading an immoral 
life." It has been found by the learned 
Trying Magistrate on the evidence re¬ 
corded before him that Y earns Rs. 125 
per mensem, that his two daughters 
work as school mistresses earning Rs,30 
and Rs. 35 resi^ectively and that he 
supplements his income by keeping 
fouls and selling eggs. His family 
Avhich consists of himself, his Avife, tAvo 
daughters and one son, are of respect¬ 
able JeAv family and being Jgaa's, his 
daughters do not observe pardah. Mi'. 
Lobo has not seriously contested the 
findings of the loAA'er Court on these 
points, though he has disputed the 
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finding of the lon'er Court that the Y 
girls themselves are respectable girls. 
For the purposes of this api^eal, he has 
however conceded that it may be that 
the girls are respectable girls and that 
the allegation contained in the report of 
X is false. I have gone through the 
record carefully and I cannot but come 
to the conclusion lliat the Y girls 
themselves are resi)ectab]e and not -with 
standings the denial of Mr. Lobo on 
behalf of the appellant the allegation 
made against them is absolutely false. 
Mr. Lobo has however rightly pointed 
out that the learned Additional City 
Magistrate had not before his mind 
clearly the distinction Ijetweeii the in¬ 
gredients constituting an otfence under 
section 182, Indian Penal Code and 
section 211, Indian Penal Code. One of 
the grounds urged on behalf of the 
apiiellant was that the appellant "was 
under a belief that one C a cousin of 
his had been spoiled by one of the Y 
girls. While commenting on the evi¬ 
dence of G the learned Magistrate has 
observed that “C is a thorough scoundrel 
and it is just possible that he tried to 
cultivate the friendshii) of the boy (tlie 
brother of the girls) in order to be 
able to go to their house and get ac¬ 
quainted with the girls. It is also pos¬ 
sible that he might have, like a rake, 
boasted of his friendsliip with the girls 
from which his relation X jumped to 
the conclusion that the girls were 
immoral and called them prostitutes. 
The learned Magistrate was of opinion 
that the only point for him to consider 
was whether the appellant made the 
allegation complained of in good faith, 
that is, witii due care and attention. 
Section 182 of tlie Indian Penal Code 
which deals with giving information to 
a public servant as opposed to lodging 
a complaint in Court requires that the 
information given by the accused should 
not only be false in fact but it must 
be false to the knowledge or to- the 
belief of the informant. It is not sufli- 
cient that the accused has reasons to 
believe it to be false, but he must know 

or believe it to be false. Section 211, 
Indian Penal Code, however, on the other 
hand does not require that the accused 


should know or believe his complaint 
to be false. It is sufficient if he makes 
his complaint without any just grounds 
and wlien he acts Avithout due care or 
cauli(jn he comes under this section; 
under section 182, Indian Penal Code, 
there must be x^ositive and constructive 
knowledge on his i)art in order to 
sustain the charge. See Emperor v. 
Ra mch a nd ra Yesh tea n t Ad it ka r (1) 
and Ragan Kutti v. Emperor (2). 

C was not examined as a Avitiiess in the 
magisterial inquiiy against Y but it 
does ai)pear from the application dated 
26th Ai>ril 1922 referred to above that 
the api>ellant had in view two boys of 
Avhoin Avas in eA’ery probability C, Avhom 
he had referred to as a Avitiiess in the 
annexed list. There is no doubt, in my 
mind, that the appellant has been reck¬ 
less in making niifounded, Iiighl}^ de¬ 
famatory and false allegations against 
the tAvo young girls AA'hich lias resulted 
in their annoyance. The accused has 
further atteniiited to sujiport his reck¬ 
less allegation in this trial hy calling 
scA’^eral Avitnesses Avhose evidence is not 
at all coiiAuncing and axipears to be 
interested. I am hoAA’ever not satisfied 
on the record that it has been conclu- 
siA'ely proA^ed that the appellant knew 
or believed the information to be false. 
It has also not been shoAvn that the 
appellant had a strong motive to make 
this allegation knoAA’ing or believing it 
to be false. Tlie refusal of Y to tile a 
prosecution against B on the desire of 
the accused to secure the house, even 
if true, AA’oukl not, in my opinion, be 
sufficient to induce the accused to make 
the petition or to insist on a magis¬ 
terial inquiry, I think on the Avhole 
he is entitled to the benefit of doubt, 
and I, therefore, set aside the con- 
Auction and sentence and acquit him. 

The fine, if paid, should be refunded 
to him. 

p. B. A. Appeal allowed. 

(1) 31 13. m; J) Rom. b. R. 33; 5 Cr. L. J. 103 

[2) 26 M. 610; 2 Weir 704. 
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MATING KYAW SHUN. 


SUNDARAMMAL V. PRAYAGA DGSJEE VARU. 


RANGOON HIGH COURT. 

Special Second Civil Appeal Xo. II 

OF 1923. 

April 7, 1924. 

Present: —Mr. Justice Young and 
Mr. Justice Heald. 

SxVYA BYA AND ANOTHER—Defendants 

—Appei.lants 
versus 

MAUXG KYAW SHUX— Plaintiff 

—Respondent. 

Practice — CoiLtiter-clalmSpecific pzrformaucc 
of conlract^-Tcinporary sale. 

Though there is uo provision relating to 
couater-claims in the Civil Procedure Code, there 
is nothing to prevent ;i Judge treating a properly 
stmipcd counter-claim as the. plaint in a emss- 
suit and hearing the two together. 

The cq\iitablc and discretionary relief of specilic 
performance cannot be granted where the trans¬ 
action is described as a temporary and n^'t as an 
outidght sale. 

Second appeal against a decree of the 
Divisional Court, iMyauagraya, in Civil 
Appeal Xo. 10 of 1922. 

Mr. Clark, for the Appellants. 

Mr. Barnabas, for the Respondent. 

JUDGMENT.— In this suit the 
plaintilf seeks to recover possession of 
two plots of lands, relying on their 
title. The defendants plead that they 
were put in possession of the same in 
exchange for the cancellation of a debt of 
Rs. 1,850 and for the payment of a 
further sum of Rs. 50 that it was an 
outrigat sale, and that it would be 
inequitable to eject tliem. Tney say 
that the plaintilT promised to give them 
a registered deed whenever they wanted 
it, but put them oIY from time to time. 

’Tney accordingly counter-claimed for 
specilic performance of tlie alleged 
a"reement. The Trial Court dismissed 
the plaintih's suit and allowed the 
defendants’ counter-claim. .... 

The Appellate Court inoliiied tne 
decree and allowed the plaintiff to 
recover possession on pay*ncnt of 
Rs. 1,900. 

The defendants appeal. 

The resi)ondent urged tliat the counter¬ 
claim was a form of siii. unknown to 
the Code of Civil Procedare and would 

not lie. 

This is strictly speaking correct, but 
there is nothing to pr vent a Judge 
treating the couater-clai n as the plaint 


in a cross-suit and hearing the two 
together if he is so disposed and if the 
counter-claim is i)roperly stumped.^ The 
learned Trial Judge did so exercise his 
ontion, and heard the two suits together 
and there is nothing to i>reveut him from 
adopting this course. 

"With regard to the appeal, it appear¬ 
ed that the appellants who seek to have 
their counter-claim allowed and a decree 
passed for the specific performance of 
the alleged contract to sell the land 
outright, had themselves put in evidence 
extracts from Register Xo. 1, in which 
the transaction was de3cril:)ed as a tem¬ 
porary and not an outright sale and 
did not call tlie Revenue Snrve^-or to 
explain how such an entry came to be 
made. 

This alone would prevent us from 
granting the appellants the equitable 
and discretionary relief of specific per¬ 
formance of an alleged contract of out¬ 
right sale. 

'We confirm the decree of the lower 
Appellate Court and dismiss the appeal 

with costs. . 

5 , p. Appeal di3miss:d. 


MADRAS HIGH COURT. 
Second Civil Appeals Xos. 1130 anj 1131 

OF T.)2l. 

March 27,1924.^ 

PrrspvJ: —M/\ Ju-stice Wallace. 

I,: S. A. Xo. 1130 OF 1921 
SUXDARAMMAL —hLAiNTiFF Xo. 2 

— Appellant 

versus 

Sri Mfikant PRAIl-VGA DOSJRR \ ARI 
AND oTiiEKS—D efendants Xos. I and 2 
\ND 4 TO 8 —Respondents. 

In 8. A. Xo. 1131 ok 1921 
FACHALL.V DOKAISWAMI IYENGAR 

.VXD A N OT111-: R — D E F E N D.V N TS— 

A PPEI.LVNT.S 
vcr.-iiis 

Sri Mdhitnt V\\A\ \Cm\ DO.SJLE YARD 

— F L A r N T r F E— Res pox n ext. 

Madras Estates Land A-M d of I2)^~nent 

naU of holdin'j- Encar.ibranccs, whether operatvx— 


T22 


l^DW'CX&m. 


•SUKD.VRAMM^AL r-.-'PP.AVAGA DOSJEE VARU. 



Decree on of oc^:nr^f.n\c;! h''U)i-;\^—Suh- 

xeefiient rent i'j'/ c/.-y,- ' l.-f ) i u<lloi d— (tccu- 

pavey a'u 'Uternir’ I hy iryal procecdiitj^— 

h-recution of iixorty. jr:- Ucii^c — jlortyo jC'.\ t ie/htn 

r>f. 

♦ 

i:nd»T sGCtioii 125 of the Madras Ksl it.-s Laud 
Act, tiiider a sh!-,- for arrear.s of la nl, Ih? jair- 
♦•haser takes s.ihje'-l to any encuiiihrancc ercaled 
before tlin passiu" of Act. [}.. 722. col. 2.] 

here und(‘i' a iuoitcr..;fy;'' of eernpaney rights, 
ereyite<l before tlu^ -Mudjas lisiates i.and Acl,'the 
mort^a/re*' (ibtains a (CMT' e. and snbso(Hientlv the 
landloi(1 hrinLI'S t li • lioUimn > sale n- r a rent- 
decrcc. but do-s iiol put an end to Uic (.c'-n- 
))ancv riiiiits i>t -(he d. f Milt-T bv am’ laa! and 
le^ral inoe-edin-s uiiuer Ids rent sale, and the 
occupainp- tenen-y still in tl,e laddinj: and 
jiussession ()f iji. delaiiltc)- when tin* niortentice 
executes ids de( j ce aivi obtains possession, Ids 
iip^lits uiidi r the ( ouil raiiih.^t l)p iutc-rft^jvd 

■ysith by tlie iandloifl's ri^ilits under the rent sale 
[p. r23. cols. 1 tV: 2.] 

becoiid appeals a, 2 ,‘aiiist the deci’ees f)f 
the Court of the Sultordinate Juds^e, 
Chittoor, ill A. S. Xos. 2G and 32 of 11)20 
(A. S. Nos. 132. tiiid 155 of 1910, District 
Couil, CJiittoor). ptresented a.^ainst the 
decrees of the (Vuut of the District 
Munsif, Sholiughur, in (). S. Nos. 4()1 
and 44-1 of 1918 respectively. 

^Ir. K. S. (■hd tiijtfiK'ctm }}}jari<ja)‘, for 
the Ajtpellanls. 

]\Jr. T. Kui)nir([.sic(imi<(ii, for the Re¬ 
spondents. 

JUDGMENT. —The facts necessary 
for the disi)osal of tliis ajipeal are as 
follows:—OneSellappa Asari was an occu¬ 
pancy tenant in the 1st defendant's 
estate. On 4th jMay 1901, lie nioi’ti^’ag'ed 
the five items of the plaint proi)erty. 
The mortgagee sued to recover his money 
and obtained a decree lor sale of mort¬ 
gaged properly on 4tJi June 1912. It 
became final on 9tli Januarv 1913 and 
the property was sold in execution of the 
decree on 15th November 1915. The 
plaintiff ].)ur(*nased all tlie five items on 
/th June 1910 from tlie auction-purchaser 
and got delivery through Court on 31st 
January 1917. In the.meantime on 22iid 
IVlarcli 1913 items Nos. 3 and 4 of the 
plaint property were sold by tlie landlord 
Ihe let defendant .fur the arrears of rcjd 
on the holding t»y 8ella]»pa Asari and 
the Isl defendant alleges tliat he 
bought in these propierties for eiglit 
annas and got delivery of them on 25th 
October 1915 and that he sold them 
again to defendants Nos. 2 to 8. The 


question at i^sne was whether the plaint¬ 
iffs purchase on the footing of the 
niorignge decree prevails against the 
1st defendant's purcliase in the rent 
sale. Tlie lower Appellate Court has 
held tliat tJie plaintiffs title did not 
prevail against tlie Jst defendant’s rent 
sale title, and therefore, dismissed the 
suit and the plaintiff appeals. 

1 cannot see why the plaintiff was not 
given^at least a decree for items Nos. 1, 2 
and 5. 'I’lie 1st defendant puts for¬ 
ward no claim to items XTos. 1 and 2 nor do 
any of the other defendants; and aS 
regards item N’o. 5, although the 1st 
defeiylant claims that he l^ought that 
'd^o in the rent sale, his sale certificates, 
Exhibits I and II, show that that was 
not so. 

As regards item No. 3, a garden 
with an indigo and item No. 4 
iianjctiy it is iiot quite easy to say definite¬ 
ly what field numbers they correspond 
to, but, so far as I can ascertain from the 
documents filed in this case, item No. 4 
seems to correspond to vanja Nos. 200 
and 201, while tlie garden in item No. 3 
appears to he described under Nos. 240 
and 244 with ati area of .10 acres and-3 
cents, and the vat appears under Nos. 

-40 and 241 with an area of 1 acre and 8 
cents. 

Under section 125, of the Madras 
hstates Land Act, under a sale for arrears 
of rent, the purchaser takes subject to 
any encumbrance created before the 

passing of the Act. The encumbrance in 

tins case was created in 1901. Prima 
y'acAe then the rent sale is subject to it; 
I'.ut the contesting defendants contend 
that the mortgage was extinguished when 
the dem*ee was passed and that, as 1st 
defendent was not a party to the mort¬ 
gage suit, the decree in it will not bind 
him. The lower Appellate Court has 
accepted both these contentions, but it 
has wholly misunderstood one crucial 
fact in the case, and that is that the 
ist ‘lefeiulant never put an end, under 
rover of his rent sale, to the occupancy 
right of the defaulter. The rent sale 
was on 22nd March 1913. Under Exhibit 
D (1) dated 15th February 1915 the 1st 
defendant had issued a patta for Fasli 

1324 to tho defaulter iox Nos. 200 and 
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201 (1 acre and 8 cents), and 240 (10 
acres and 3 cents) i. e., for the whole of 
items Nos. 3 and 4; so that, for this Fasli 
the 1st defendant issued pattas to the 
defaulter for all that he ostensibly bought 
in under his rent sale. The patta for 
the previous Fasli 1323 is not filed, but 
there is no presumption that it will be 
anything different from the patta for 
Fasli 1324. Prior to Exhibit D (1) but 
subsequent to the rent sale, is a 
notice Exhibit D dated 23rd June 1914 
by 1st defendant to the defaulter inform¬ 
ing him that arrears are due on the 
indigo vat and that, unless they were 
paid up, the holding would be sold. 
This was the holding already sold for 
arrears of rent on 22nd March 1913 and 
alleged to have been bought in. The 
sale was apparently a sham. 

First defendant alleged a sort of 
delivery through Court on 25th October 
1915 of the items sold at rent sale on 
22nd March 1913. There is no docxi- 
mentary evidence of this delivery and 
that it was a sham is clear from the facts 
that the sale itself appears to have been 
a sham and that on 2nd May 1919 1st 
defendant again issued patta for Fasli 
1326 to tiie defaulter for Nos. 240 and 
241, area 1 acre and 8 cents, the indigo 
vat^ and followed it u]) by a similar patta 
Exhibit D-3 on 25th May 1918 for Fasli 
1327. On 28th January 1917 and 30th 
October 1917 he accepted rent from 
plaintiff for the indigo vat on behalf of 
the registered pattadar, Sellappa Asari, 
i. e., tlie defaidter (see Exliibits I)-4 and 
D-5j, On even date with bhxhibit D-3 is 
Exhibit VI a }>atta for Fasli 1327 to 
2nd defendant for item No. 3 (garden) 
and No. 4. TJii.s is the first i.ssiie of a 
patta to any one else but the defaulter. 

There is absolutely no evidence that 
the occupancy tenancy of the defaulter 
liad ever been terminated hy any real and 
proper legal proceedings on, or before 
15th November 1915 the date of the sale 
in execution of the mortgage-decree. It 
was in the holding and possession of the 
defaulter and was his j)roperty on the 
date of . that sale. This is the property 
which has passed to that plaintiff, of 
which he got delivery on 31st January 

J917, aqd of which lai dcfeadunt uc\>ci’ 


got deliveiy. First defendant, therefore! 
could not convey it to anyone else. He 
never enforced his rights under the 
alleged rent sale and never terminated 
the defaulter's occupancy rigid, whicli 
in consequence of his inaction, ])assetl to 
plaintiff, beyond the reach of 1st defend¬ 
ant, long before the date of patta to 
2nd defendant. It is impossible, there¬ 
fore, to see how the plaintiff's right on the 
footing of the (^ourt sale could possibly 
be interfered with by the 1st defend¬ 
ant’s right under his rent sale. The 
ruling in Fe»tU7i?ia Venkatachella Naidu 
V. Ethirajamnial (\) relied on by the 
Subordinate Judge has no ap]>lication to 
this case since tiiere no pawas issued 
after the sale for arrears of rent and the 
occupancy right of the tenant had 
obviously been terminated by the rent 
sale. 

1 must, therefore, reverse the decree 
of the lower Appellate Court and restore 
that of the District Munsif with costs to 
the plaintiff from defendants Nos. 1 and 
2 here an{l in the lower Appellate Court. 

Second Appeal No. 1131 of 1921 
follows the decision in this case and the 
lower Appellate Court's decree must be 
reversed and the suit dismissed with 
costs throughout. 

V. N. V. Appeal allowed, 

N H 

*(i) CO Can. 192: 1.'! L. W. Cl; 39 M, L J. 597; 
(1921) M. \V. X. 189; U 51. 220. 


RANGOON HIGH COURT. 

(’iviL liicmq.Aii No. 186 ok l {)23 

April 28, 1921. 


Present: —Mr. Justice 
U. COWIE cV: Co.- 


Beaslev. 
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Plai.vtikks 
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10. M. li. PATEL HROTHEUS— 

DeFKNDAN'TS. 

Trade mark—Exclusive use of imported article 
with particular trade mark — 2ufrinf/cment. 

.Vn importer who hy ndvcrtiBin^ nml pu«hin^? 
th(r ftale of ^joocls iiiuler a particular mark: 
Bcourefj a wide popularity f>r the mark in rela¬ 
tion to the poodfi sold by him is entitled to the 
protection of the Court for that mark in the 
country of importation oven against the nroducor 

of tliu goodti. [j). 725 , eol. 2 .j ^ 
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Mr. McDonnell for the Plaintiff.s. 

Mr. Leach, for the Defendants. 

JUDGMENT. —Tins is an a]:)plica- 

tion on behalf of tlie defendants for the 
issue of a commission to Scotland to 
take the evidence of Jolin C. Wright 
the Managing Director of the Burnbank 
Foundry Compajiy, Limited, Falkirk. 
Scotland, and of the other Directors and 
sei-vants of the same Company, and the 
ciicumstaiiees iij/on vliicli tins aT)i'lica- 
tion IS based are as follows:— 

4 his is a suit to restrain the defendants 
from importing iron r>anels liearing 
certain designs which the plaintiffs claim 
to 1)6 tlieir trade mark. 

The plaintiffs case, according to the 
plriint, is that for over 20 years tliev 
have adopted the mark of a horse and 
of a peacock or two peacocks to dis- 
Ungiush tlieir goods, and that tliey have 
lor the past 20 years and ui)wards im- 
poited into Burma iron panels bearing 
as their trade-mark the representation of 
a horse and iron panels bearing the 
representation of one peacock or two 
peacocks, and the plaintiff’s accordingly 
claim that they have had the exclusive 
use of these marks in Burma for more 
than 20 years, that they are used ex¬ 
clusively by them to denote that the 
panels bearing either one or the other 
of tlie said marks are their own im- 
poitation, and that the mai’ks have ac¬ 
quired a reputation and are well known 
among buyers; the plaintiffs claim to be 
entitled to restiain all other ])ersons 
from importing or selling in Burma 

marks or under 
imitation thereof, and allege that during 

the inonth of February they for the 
first time became aware that tlie defend¬ 
ants were importing iron panels bear¬ 
ing marks which are an infringement 
of, and likely to be confused with the 
plaintiff’s marks. One of the defendants' 
marks consists of an exact representation 
of the plaintiffs’ horse mark, and another 
of the defendants’ marks is a representa¬ 
tion of two peacocks on an iron panel, 
and the plaintiffs claim that the use 
by the defendants of these marks on the 
iron pixels is an infringement of the 
plaintiffs rights to import and sell iron 

j welB under such trade-marks. 


The defendants in their written state¬ 
ment admit having imported the iron 
panels, with llie designs complained of 
but deny that such representations have 
been used or understood as an indica¬ 
tion that the goods of such designs weie 
the goods of, or imported by, the plaint¬ 
iff’s, and they deny that such represen¬ 
tations are trade-marks, and say that 
if there is any proprietary right in any 
of such representations which they 
deny, they believe tliat such rights are 
vested in the manufacturers of the goods 
displaying tliem, and they say that they 
Jiave imported (as they lawfully might) 
cast-iron panels from England, the 
design of which is one of the stock 
designs of the manufacturers in Eng¬ 
land and is similar to the designs on 
iron panels imported by the plaintiffs, 
and it is, therefore, upon the latter issue 
that they desire the evidence to betaken 
on commission. 

In tlic affidavit of Esoof Mahomed 
Hoosain Patel, a partner of the defend¬ 
ant firm, it is stated in support of this 
application lliat the panels imported 1 y 
the defendants are manufactured by the 
Burnbank Foundry Company, Limited, 
of Falkirk. Scotland, and that the defend¬ 
ants contend that if there are any 
proprietary rights in the said designs, 
such rights are vested in the manu¬ 
facturers, and it is stated that it is 
essential for the defendant's case that the 
evidence sought to be taken on commis¬ 
sion should be taken. 

In opposition to this application the 
plaintiffs contend that such evidence as 
is sought to be taken on commission 
is wholly irrelevant, because, even as¬ 
suming "the statements in the written 
statement and in the affidavit in .support 
of this application to be correct, it 
would be no defence to the suit, be¬ 
cause an importer of an article can 
claim a mark even in opposition to its 
manufacturer, and the plaintiffs claim 
that they have used this mark in Burma 
and have acquired a reputation here 
for the mark by using it for a period 
longer than any other importer or its 
manufacturer has. If it is sought by 
the defendants to prove that the mark 

had acquired a reputation here before 
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the use of it hy the plaintiffs, the plaint¬ 
iffs say that this fact can only he 
proved by local evidence, and not by the 
evidence of the manufacturers in Scot¬ 
land. In support of the pltiintilrs’ con¬ 
tention. I was referred to some author 
ities, and the lirst of them which, 
in my view, I ought to consider, is 
Ebrahim Currim v. Essa Abbu Sait 
(1). The facts and the contentions in 
that case were tliat the plaintiff claimed 
to have been for many years tlie sole 
importer into Bombay and Madras 
of umbrellas bearing certain trade¬ 
mark. d'he defendant liad recently 
commenced importing and selling in 
Madras umbrellas which the plaintiff 
contended bore a trade-mark so similar 
as to be calculated to deceive purchasers 
so as to induce them to buy the defend¬ 
ant's umbrellas under the belief that 
they were buying plaintiff’s. The de¬ 
fendant denied that the plaintiff had 
been the sole importer of umbrellas 
bearing the trade-mark in question, or 
that lie was the owner or entitled to tlie 
exclusive use of that trade-mark, or that 
umbrellas bearing that trade-mark had 
come to bo known as umbrellas import¬ 
ed and sold hy the plaintiff alone. It 
was contended that the trade-mark be¬ 
longed to and had since 18.S1 Ijcen used 
by a Glasgvjw firm wliich manufactured 
the umbrellas and supplied them to the 
defendant through another lirm. For the 
purpose of the case it was assumed 
that the trade-mark in (jiiestion had 
been used by the Glasgow lirm before it 
was used by the plaintiff' in India, and 
that it had never been used by the 
Glasgow firm in India before the plaintiff 
so used it. The contention of the defend¬ 
ant was that, inasmuch as the trade¬ 
mark had originally belonged to the 
Glasgow firm, it should not be lawfully 
used or claimed by the idainliff not¬ 
withstanding that the Glasgow firm Iiad 
never used it or imported umbrellas 
bearing it into India. It was held, how¬ 
ever. that the defendant’s contention 
was not sound. Mr. Justice Shephard 
in the course of his judgment says: 
“The question I have to determine is 
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whether the allegation made by the 
defendant that thestag trade-markusedon 
umbrellas is the trade mark of ^Iclntosh 
Ferguson Company, who carry on 
business in Glasgow, is relevant In- 
way of defence t(^ this suit. For the 
purpose of the argument it must 1)6 
taken that tlie stag mark was used by the 
Glasgow lirm before it was used bv the 
plaintiff in India and that it was m-ver 
used bv that firm in this country before 
the plaintiff had begun to use it in liis 
trade, and on this assumption it is con¬ 
tended that since the trade-mark origin¬ 
ally belonged to McIntosh and Fer¬ 
guson it cannot be lawfully used or 
claimed by the plaintiff notwithstanding 
that the Scotch lirm have never used 
the mark iu India or imported umbrellas 
bearing it into this country. In my 
opinion this contention is not sound and 
the prior use in Scotland would not 
justify the Scotcli lii’m and the defend¬ 
ant in saying that tlie jdaintiff’s user 
of the trade-mark is illegal or otlierwise 
than an exclusive user.” And he con¬ 
cludes his judgment with the following 
words:—“The protection which the law 
affords to traders using a trade-mark in 
this country would be seriously dimi¬ 
nished if immunity from action were 
secured to rival traders, who, having 
brought goods into tlie market willi 
the same mark, were a!)Ie to ]U’ove tfat 
in some other (piarter of tlie glolie son e 
otlicr trader had been in the habit ( f 
using I lie mark for a period longer than 
that alleged by the plaintiff’.” 

The next case is the End WaicJi 

Company v. Bcrna Watch Cumj:>any {2\ in 
wliich in tlie course of his judgiiieiiL 
Sir Basil Scott, C. J., states: “The im- 
]>orter, who by advertising and pushing 
the sale of goods under a j articular 
mark secures a wide ]iopularity for the 
mark in relation to the goods sold l>y 
him, is entitled to the protection of the 
Court for that mark in tlie country of 
importation even against the producer of 
the goods.” This has been recognised 
by this Court in the unreported case of 
Daviodar Ruttonsey v. Ilormasji Adarji 


(1) 24 M. 163. 


(2) 10 lud. Cas. 805; 35 B 425; 13 Bom. L. R. 212, 
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and by the MadrasHigli Court in Lavergne 
V. Hooper (3).” 

In 13 Calcutta AVeekly Notes, at page 
82, is the report of an appeal from the Sup¬ 
reme Court of Hongkong to His Majesty 
in Council, namely, I'llaman ct Co. v. 
Cesar Lenba (4). in whicli, inter alia, it 
was held by the Privy Council that an 
action for lireach of trade-mark does not 
lie at the instance of the manufacturer 
who supplies articles wlien another iirm 
carries on the actual business with the 
articles supplied. Lord Robertson in 
delivering the judgment of the Court 
says: “The action is for breach of 
trade-mark in Hongkong, and the trade¬ 
marks founded on originated witli per¬ 
sons name(.l Bovet, and were used liy 
tliem in their business at Hongkong as 
dealers iji watches. That Hongkong 
business of selling watches to tlie public 
belongs now not to the resjjondents but 
to a certain Madame l^ovet, and the re¬ 
lation in wliich tlie resjiondents stand 
to Madame Bovet is simply that of 
manufacturers to a customer. Accord¬ 
ingly, the only watches which they sell 
at Hongkong they sell to Madame Bovet, 
and with those sales to her their busi¬ 
ness in Hongkong begins and ends. It 
results that the only lierson who could 
be deceived, so far as they are concerned, 
is Madame Bovet, and that it is not 
their case at all. Their case consists in 
ignoring the contracttial relation (of 
manufacturers to dealer) by which thev 
are connected with, and are separated 
from, Madame Bovet, and identifying 
themselves with* the trade which belongs 
to iier and with which, by family as 
well as by business interest, they are 
connected." In conclusion he states: 
“It was in the end courageously main¬ 
tained for the respondents that they, 
in their quality of manufacturers, had 
sufficient interest to sue on the action. 
No authority supports this contention 
and it is against principle. It is quite 
true that the respondents are interested 
in the success of Madame Bovet s busi¬ 
ness, but this can never piit them in her 
shoes in vindicating her rights against 
wrong-doers." - ... 

(3) 8 M. 119; 3 Ind. Dec. (s. s.) 104. 

, {4; 4 lad, Cns. 318; 13 CL W.;N:.824P. c: 


This last mentioned case seems to me 
to be an authority directly confirmatory 
of the law as stated in the other two 
cases already referred to, for it decides 
that the manufacturers cannot themselves 
sue when the dealer complains of an in¬ 
fringement abroad of the mark that the 
dealer has been in the habit of using. 
This must mean that as against every 
one including the manufacturers them¬ 
selves, the dealer abroad has a right to 
claim the mark used by him in that 
conntiT and the remedies for its in¬ 
fringement. In my view, therefore, the 
fpiestion of whether the manufacturers 
in Scotland have or have not used the 
trade-mark in Scotland or in England 
or elsewhere than in Burma can have 
no bearing whatever upon this case. On 
this part of the defendants' case the 
only question can be whether the manu¬ 
facturers themselves used this trade¬ 
mark in Burma before the plaintiffs had 

begun to use it in their trade (an allega¬ 
tion which does not appear to he made 
by the defendants in their written state¬ 
ment), or whether the defendants them¬ 
selves have (lone so. These questions 
seem to me to be the questions to be 
settled solely by local evidence. Even 
in the absence of the before-mentioned 
decision of the Privy Council in Hong¬ 
kong case, I should be in complete 
agreement with the statements as to the 
law made by Mr. Justice Shephard in 
Ebrahim Cui'iam v. Essa Abbu Sait {\) 
and Sir Basil Scott, C. J., in the IV est 
End Watch Company v. Bema Watch 
Company (2). But as it is, there is this 
decision of the Privy Council which 
is, of course, binding on this Coiirt 
and which further strengthens the 
decisions of the Madras and the 
Bombay High Courts already referred 
to. I must accordingly dismiss^ this 
application with costs—Advocate's fee 
two gold mohnrs. 

s. D. Application dismissed. 


\ V 


INDIAN OASES. 


Vol. 82] 

PANDURANG V. JAIRAMDAS. 

NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 18S-B of 192.3. 

Aiuil 23, 1924. 

Present: —i\Ir. Khikhede, A. J. 

PANDURANO— Plaintiff—Applicant 

versus 

JAIRAMDAS—Dki-'kn'dant —Non‘- 

Applu'-vn’t. 

^faster oud servant Xe<j!evt <>f </«'»/ Incompe¬ 
tence Dismissal without notice. 

It is DP‘'‘u lo a inastor, bpfoiv llio e.xiiiry of 
the full term of service ami without serving auy 
notice beforohaml, to dispense with the services 
of a s'.cilled servant employed for a pai'iioular 
work, on. the firouml tliat he fouiul him until for 
t. [p. 727, col 2.] 
f’ase-law referred to. 

There is no flifterenee in principle h-tween a 
dismissal for incompelsncy or for ne£rli£>enee ov 
miseouduct. Tlien' is no lixod rul<* of law dotin- 
in^ the decree of miscomluct wiiicli will justify 
H Tlismissal. Of course there may la* misc uiduct. 
in a servant which will not justily tlie dcler- 
minalion of the contractor service by one of the 
parties to it against ih- will (»f the other, thi 
the other hand, mistronduct inc insistent witli the 
fullilinent of the express or implie<l eondition.s of 
service will justify dismissal. Similaidy even a 
single act of negligence may, in some (divum- 
stances, justifv a dismissal. In liotii cases the <[ues- 
tion is one of fact and degree cl-pcnding^ on the 

circumstances of each particular case. [p. i28, col. 
2.1 

" where a skilled labourer, arlizan or artist is 
emploved there is on his jiart an implied warranty 
tliat he is of skill reasonably competent to the 
task he undertake.^ perdmat arHs . [p. 

72.1. col. 1] 

Ilannzr V. Corndius, lit* It. R. (>.)1 

13 r;. s.) 2;i(i; 2S L. d. (\ P. si; I .fur. (s. .^.i llld; 

() W. R. 7151; 111 I-:. R. 5U. r.died on. 

If a master can sii »w ih U h« has a good 
cause for dismissing his scrvatit, he nn.v <usini?>s 
him notwithstanding that the contract t.r agree¬ 
ment between them is fora lixcd p?rio:l. and it 
is not nscess'iry for liim to thro\ii 2 :li the loim 
of suing for the cancelment of the engagement, [p. 
729, col. 2.] ^ , 

Kevisiouthe decresoi theJudj^e, 

Small Cause Court, Amraoti, in Cuul 
Suit No. 14S5 of 1923, dated the 31st 

Mr R R. Jaiivri7it, for the Applieaut. 
Mr. A. V. Khare, for the Noa-Appli- 

cant. , 

ORDER- —The plaiutilt was employ¬ 
ed by defendant as a Miu iger an I 
Kugiueer for hisOiuiiiug and Pre-ssiiig 
Factory for a ]ierioii of one year com- 
meneiiiy fr.>m 20th October 1922 on a 
salary ol Hs. 801 for the year.‘ He worked 
for 7 months and .got payment for that 
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period. His services were dispensed witli 
with elfeotfrom Ist June 1023. Being 
thus thrown out of employment l>efore 
tlie e.ypiry of Ihe one year's period and 
witlioiit any iva-ionable n-dhe claims 
compeiisatioii from the delendant for 
his wrongfnl disinissd witli'Uit notice 
and a.-^sesses such eoiniiensal ion at the 
lo.ss of the remaining live monlh '' s d iry, 
whieh e.ome to Us, 331-8d). lie also 
claims Us. 0-10-0 on aceoiiiit oi interest 
thereon at 2 per cent. i>cr mensem. The 
suit was instituted on 11th duly 1923 
that is before Ihe e.vpiry of tlie one year’s 
pei’iod eonnted Irom 2.Kh (letober 1022. 
Tlie defendant pleaded that the |daintiff 
was found unlit foi' (he distOiarge of 
his duties as M mager and Engineer 
and that he had, therefore, to be disniiss- 
ed from sei'vici* withoid notiee. Tlie 
(k.mrt of Sm ill Caus:\s h(dd on the evi- 
ilenee that i)laintiiY was not entitled to 
claim auy sihiry for the i>eriod sub- 
seiiuont to 1st »fun“ 1923. It' came to 
Ihe conclusion liiat i)lainlin:‘ was negli¬ 
gent in Ihe discharge of his duties as 
Manager and Ivigiueer and that the. 
defendant was iieid'ectly justitied in dis¬ 
missing iiiiu from service. In this view 
of the' case the phiintiifs (daim was 
dismissed with costs. He, t herefore, comes 
up in revision to t his Court, and urges 
that the claim ought to have been de¬ 
creed as the .lefeiidant Avas guilty of 
lu-eacli of the contracf of the service and 
was bound to pay for the full period of 

one year. . . . 

The consideration is, is it 

open to a master, before the expiry 
of the full term of service and without 
serving any notice beforehand,^ to dis¬ 
pense ”wilh the services of a skilled ser- 
Unt employed for a particular work, on 
tlie ground tliat he found him unfit for it.'' 

Before me excei>tion is taken to the 
findings of the lower Court, and it is 
ur"-ed"tli it thev as also the evidence on 
which they are bised, are not warrant- 
oaI by the pleadings; the defendants 
plea w.xs ons of naritness for the work 
while the e/ilanee a Iduced was of 
n-rrl.>-t of duty and not of unfitness on 
pUiaVilfA pu-t. It is av?u3d oil the 
strc.i^thoE .l/ii'ii'iC'-i/i ( 0 B:zon}i v. The. 
Xew^Dhurnuey Spinniiij and Weaving 
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Co. (1) tlifit the proof of negiect of dutv 
must be oonfiiied to the specific acts of 
negligence pleaded, and that proof of 
negligence ought not to have been allow¬ 
ed to be given tr) su]:)port a general or 
vague plcca of untitness. It is pointed 
out that unfitness or incoinpetency is 
a disciualificalion which could not' he 
to have been brought lionie to the 
plaintiff hy merely offering to prove 
negligence, which was never pleaded. 
The di>tinetion is no doubt verv fine, 
but I think the objection on the ground 
of improper proof appears to have been 

taken at the stage of trial. It would, no 

doubt, have been very desirable for the 

lower Court to have asked the defendant 

to amplify his plea of unfitness or in- 

eompetency by specifying the instances 

in wiucli lie found him unfit. It is 

just possible tliat the unfitness may he 

due equally to his ’.rant of qualifications 

necessary for tlie diu; discharge of his 

duties as a ?danagor and Kngiiieer, as to 

his neglect of such duly or it inav be due 
to both. 

1‘higlish Law, if a .servant 

I ur habitually neglects 

the lawful commands of Ids master, is 
grossly incompetent, absents himself 
from service, is guilty of gross mi.scon- 
duct, or otherwise acts in a manntu- 
incompatilde with the due and faithful 
uischarge of Ids duty, ho may be dis¬ 
missed by the master AvitJiouf notice or 
compensation. If a .servant's wage is 
payable at fixed j^eriods, the servant 
IS not cntillcrl to payment of any por¬ 
tion of an instalment, winch has not 
become due at the time of dismi.ssal. As 
regards the objection based on the 
absence of notice it is sufficient to sav 
that the plaintiff has neither alleged noV 
proved that any stijuilation as to notice 

existed in the terms of his engagement, 
or that there was any custom'requiring 
such notice. In an action of wrongful 
dismissal it is a sufficient defence if the 
master can show that a good ground 
tor dismissal did at the time oi such 
dismissal exist, even though the master 
may have alleged another ground of 
dismissal, or may have been unaware 

(1) 4 B. 576; 5 Ind. Jur. 482; 2 Ind. Dec. s ) 
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that such ground of dismissal existed- 
denks’ Digest of English Civil Law, 
paragraphs 473 and 476, and cases cited 
in Halsbury's Laws of England, Volume 
XX, paragraphs 185-198, and 214-218. It 
could be safely laid down that there is 
no difference in principle between a 
dismissal for incompetency or for negli¬ 
gence or misconduct. There is no fixed 
rule of law defining the degree of mis¬ 
conduct which will justify a dismissal. 
Of course tliere may be misconduct in 
a servant wliich will not justify the 
determination of the contract of service 
by one of the parties to it against the 
will of the other. On the other hand, 
misconduct inconsistent witli the fulfil¬ 
ment of the express or implied condi¬ 
tions of service will justify dismissal. 

a single act of negligence 
may, in some circumstances, justify a 
dismissal. In ])oth the question is 
one of fact and degree depending on 
the circumstances of each particular case. 
Ji\Bafitc7’v. London cO Connty Printing 
II o?7v'y (2.) it was held that the master 
was justified in dismissing a servant 
for his neglectful management of a 
]>rinting press on one occasion by wliich 
sei'ious damage was caused to the 
maciiine. What circumstances will put 
a scrvaiiL into the position of not being 
al^le to perform in a due manner his 
duties, or of not being able to perform 
his duty in a faithful manner it is 
impossible to enumerate. In an action 
by the acting manager of a Covent 
Garden Tlieatre for wrongful dismissal 
from his situation to which among.^t 
other pleas the defendant pleaded that 
the plaintiff’s conduct was calculated to 
prejudice the interest of the Theatre. 
Vaughan, J., .said “It is a question of 
fact whether the plaintiff was so con¬ 
ducting himself as that it would have 
been injurious to the interest of the 
theatre to have kept him. If he war. 

I should have no diflficulty in saying thrt 
it would be good ground" for dismissal." 
Lacy V. Osbahliston (3) quoted in Smith’s 
Law of Master and Servant, 7th Edition 

.2) (1899) 1 Q. E. 901; 68 L. J. Q. B. 622; 63 J. 

P. 439; 47 W. R. 639; 60 L. T. 757; 15 T. L R. 

331. 

(3) (1837) 8 Car. A P. 80. 
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at page Polloclc, C. B., in Lomax y. 

Arding (,4) said : ‘"Suppose the plaintilY 
had conducted himself on all occasions 
in a negligent and lazy spirit, there may 
be insuperable dilficulty in a legal de¬ 
finition of the plainlilf’s conduct, and 
yet the defendant ^vould be justilied in 
discharging him from his service. It 
would be a question of evidence." 

As regards the servant's incomptyency 
the question is similarly one of fact. 
Where a skilled labourer, artizan or 
artist is employed there is on his part 
an implied warranty that he is of skill 
reasonably competent to the task he 
undertakes—" Spondes^ peritiam artis; 

Hanner y. Cotmelius [p). ,^. 14 . 

In the case before us the detenciant 

had engaged plaintiff to manage ^ a 
Ginning and Pressing Factory, as its 
Manager and Engineer. Supposing that 

the skill and competency of plaintill arc 

tested by the employment and he is 
found tn be utterly iucomi>etent, is the 
employer hound, nevertheless, to go on 
emploviug him to the eml of the term 
for u-'liie:i lie is engaged, notwitlistaml- 
iu"- his iucompeteiicy? It seems veiy 
iirn'easonalde that an employer should 
he comiiclled to go on employing the 
man who having represented liimselt 
to tie incomiicterit turns out to he. incom- 
netcnt. Suppo.se an Ihigiiieer is retained 
bv a R:dlwa\- (’ompany to drive an 
Evpross train for a year and is found 
Vo he utt'nlv unskilful or incompetent to 
drive or regulate the Locomotive, are 
the Raihvav (’ompany still hound under 
pain of an action to entrust the lives 
of thousands to liis daiigerou.s and 
demonstrated incapacity? Similarly wliere 
a clerk is retained for a year to keep a 
morch.mrs hooks, and it turns on that 
he is i< 4 norant not only of hook keep- 
iu- but cd- .\rithmetic, is the merchant 
h vuid to coatinue him iii las employ- 
mmif-’ Jliscoiiduct in a seiyaiit is 
according to every .lay's experience a 
jiiotillcation .if a discharge. J h.; failuie 
to aifonl llic rc(iiuf-ite .skill viucli lucl 

I-P (185;-)) lu Kxch. 7:tl; 15(1 K U. Ooti; L. -I. 

:i8 L. J. C. P. 85; 4 Jur. (n. s.) 1110; b . R. < U. 
141 E. R. 94. 


beau expressly or impliedly promised 
is a breach of legal duty and, there¬ 
fore, misconduct, d'lie rule of tlie Civil 
law, I ntpzritia ad numenif ur " applies. 
So ’ in Spain v. Arnott ((>) Lord 
Ellenborough, speaking of a servant 
who had refused to perform lus duty 
says; “The master is not bound to keep 
him on as a burdensome and useless 
servant to the end of the year." And it 
appears tha* there is no material dilVor- 
eiice between a servant who will not 
and a servant who cannot perform the 
dutv for which he was hired (Smith’s 
Law of-Master and Servant, 7th Edition, 

page 83). 

It will thus be seen that if the master 
discovers in the course of the employ¬ 
ment that his servant is either incompe¬ 
tent and, therefore, cannot perform his 
duty, or does not or will not ])erform and 
tlms'ncglects to discharge his duty, with 
that degree (d' skill and tact of manage¬ 
ment which is ordinarily expected of a 
servant skilled in the hrancli for wliich 
he is employed, it ought to be a suilicienl 
justilientiou to supj'iort a dismissal of the 
servant without notice even before the 
end of the term. The Trial Judge who 
heard tlie witue.s.ses including the plaint¬ 
iff and the defendant’s agent, has held 
that the lilaintilf was neglectful of his 
duty, and that there was ample justifica- 
lion’for the defendant Ids master to 
dismiss liim for that I'cason. dliis find¬ 
ing is supported by the evidence on 
record and is a good lindin.g on a ques¬ 
tion of fact. In Issur Clninder Mookherjee 
V Puddo Lochttn Goopta (7) it was held 
that if the master can show that he has 

a '>ood cause for dismissing his servant, 

heTnay dismiss 1 dm notwithstanding that 
tlie contract or agreement between them 
is Ibraiixed period, and tiiat it was not 
upco-sary for him to go tlirongh the form 
of suing for the cancelment of the engage¬ 
ment "The defendant has established to 
the satisfaction of the Trial Judge tiiat 
lie had ample justification for .lisudssing 
th ‘ plaiutilY without notice and lieforc 
the exiiiryof the full term. One need 
only rea<r i>l.dnlirt"s own deposition to 
be ' convinced of his iucompetency or 

16 ; (1817) i? Stark 251;; 19 li. R. 715. 

(7) 5 W. R. 18 Mi3. 
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neglect of duty, or faihu p to |)erform hi.s 
duty with that deo-ree of skill and tact 

of mnnag-ement whicli is to he ordinarily 

expected ol Mauas^er and fCnadneer of a 
Ginning and Pressing Factory. Judging 
the facts of this case in tlie' light oFthe 
decided cases 1 hold tliat there was 
enough material hefoi-e I lie Trial CVmrt 
to show that tlie plaintilY did not dis¬ 
charge his duties as Manager and Kngi- 
neei as satisfactorily as he (.night to have 
done ain't that he was rightly dismissed 
A\ithout notice before the expire of the 
teiin of one year. It ^vould not serve 
any useful jiurpose for me to enter into 
any detailed discussion as to how far 
each (>f the acts or omissions or failures 
])roved in the case sup])orls the charge 
of unfitness wliich covers incompetency, 
negligence or even misconduct on ])lain1- 
iff s part. It is sutiicient to say that on 
the ^evidence before it, it was’open to 
the Tidal Cijurt to come to the conclusion 
to which it did come, and that 1 do not 
see any good j'eason to interfere with the 
decision which appears to me to he in 
accordance with law. 

The suit Avas rightly dismissed liy the 
Small Cause Court Judge and conse¬ 
quently I reject this petition of revision 
Avith costs. The costs in tlie Court 
beloAv Avill be paid as already ordered. 

N. H. Revision rejected. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Suit Xo. 3u0 of 1919. 

December 13, 19^0. 

Present:— Kemp, A. J. (\ 
Messrs. KODUMAL KALUMAL— 

Plaixtiffs 

versus 

The KARACHI BANK Ltd.— 

Defexdaxts. 

Negotiable InstJ^iments Act (XXVI of ISSI), 
S8. 0, 5S — Norged endorsement of instrument, eifect 
Holder, whether holier in due course — Negli¬ 
gence of true owner—Contract .Icf (IX of /.S7J-, 

War Bonds, purchase of, tht'tmgh broJeer- — 
Broker pledging bonds with Bank bg forged endorse- 
Tnent -Plcdge, validity of—Conversion. 

.tV forged endorsement of an instrument is a 
nullity and (Conveys no title to endorsee. It is as 
mueli i\ milUty as a forged cheque or a for ced 
hundi, provided there has been no ne^ii^ence'^ou 
the part of the true owner in allowing the instru- 


inent come into the hands of the forger. A 
holder under a forged endorsement is not a holder 
in diic courso. [p. r.U, col. '2, p. 732, col. 1 ] 

Ijdnka Behari Sikdarv. Secretary of State for 
Iniio in Council, 1 Jnd. Cas. 1)2!); 36 C. 23!>, 
d-'i ,\(ir,n V. Mahhnh Bakli.di, 28 A. 128- 3A. L. J. 

A. \\ . X. (Mioi;) 77 . Ilunsraj Purmanand v. 
huUonj, Majji, 21 H. (m; ] Bom. L. R. 731; 12 Ind. 
Ih'c. (.\\ s.) ;)81, Chandra Kali Dahee v. K. P. Chap¬ 
man, ;{2 C. 7!)!l; !) W. X. u;j, followed. 

\\ lj<G*e a slian^ and insurance broker purcliases 
ar Bonds foi' a cushimei', but j)ledge.s tliem to 
sc'uire a jiersonal loan after forging endorsements 
m lii.s <jA\'n favour, tlie true owner (‘uiinot 
l>c said to 1 )(> guilty of negligence if lie relies 
upon the statement of the forger to the cfTect 
that tlie instruments are not renily ft'r 

issue, audiak(s ju'ompt m(?asures to notify the 
fraud and recover tlu? instruments wlnm he come.s 
to know ()f the forgery, fp. 732, col. 1 .] 

1 osscssion of W ar Bomls by a sliare and in.surance 
luokcr \vliieii come to liini in the course of 
business for Iianding them over to a cu.stonier and 
hieh lu' pledges t<* a Bank for his personal loan 
after hugiiig endorsenuuUs in liis favour, is not 
such juridical possession as will under section 178, 
Uojilraet Act. give the Bank any title to the bonds 
as against the customer, hi such a case, the Bank 
caiiimt hold llie bi^nds ugaiii.st the ti'ue ovvniT, and 
the Bank l>y accepting them as securit.v for the 
advance and by resisting tlie demand of the true 
ownei'. is guilty of conversion, [p. 732, col. 2 .] 


IMr. brilcrishandds Harhhaqivaudas 
Lilia, for the Plaintiffs. 

i\Ir. h. Ca-stcUiuo, for the Defendants. 

J ^ ^ ^ main point in 

this suit is as to the effect of a forged 
endor.senient. The facts of the case are 
connected with the exploits of C. S. Advani 
Avho absconded from Karachi on 2nd 
December 1918. AdA'ani Avas formerh' 
the Manager of the Central Bank and 
at tlie time Avhen the incidents in 
question arose he had left the Bank 
and Avas carrying on the business of a 

share and insurance liroker. In 1918 he 

AA'as in the course of liis business 
engaged in obtaining subscribers to the 5 
per cent. M ar loan re-payable in 1918. 
Some of these facts are controverted but 
I hold them proA^ed by the eA’idence and 
do not propose to set out niA' reasons for 
so holding at length. 

PlaintitTs are Indian merchants trad¬ 
ing in this town and defendant Bank 
has its principal office here. On Nth 
August 1918 plaintiffs paid Advani 
lis. 2,500 for the purchase of M ar 
Bonds. There Avas a shortage of War 
bonds here for the number and amount 

desired by the plaintiffs. The Bank of 
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Bombay, therefore, had to send to Bombay 
for them and they were not linally 

issued to Advani who had made applica¬ 
tion for them until about 2:5rd October 
1918. The bonds were payable to order 
and were endorsed over by the Bank 
of Bombay to plaintiffs. They were two 
Bonds for Rs. 1,000 each Nos. G 022i?.32 
and G 022233 and one lor Rs. 500 
No. F 008712. It is with the two former 
we are concerned. 

On 23rd October 1918 i.e., at or about 
the time he received the Bonds from 
the Bank of Bombay, Advani pledged 
them with two Banks the two for Rs. 1,000 
each with the defendant Bank alon" 
with other Bonds of the face value of 
Rs 10,000 to cover a loan to himself 
on them of Rs. 9,000 and the 3rd for 
Rs. 500 to the Punjab Bank. The two 
Bonds in siut were transferred to the 
defendant Bank by an endorsement 
which plaintiffs alleged to have been forg¬ 
ed, viz , “pay to O. S. Advani, Kodumal 
Kalumal” and by Advani's own endorse¬ 
ment in favour of the defendant Bank. 
The Bond for 500 was handed over to the 
Punjab Bank without endor.sement and 
on Advani’s insolvency and disaiipearance 


from Karachi was after some corres¬ 
pondence, handed by that Bank to the 
Official Receiver of Advani’s estate 
without demur. On 2nd December 1918 
Advani absconded. On 29th January 
1919 plaintiffs after inquiries elsewhere 
intimated the defendant Bank that 
Advani had no authority to i)ledge the 
two Bonds in suit with the Bank and 
claimed their return. No trace of iG vani 
has l)een obtained and there is evidence 
of frauds practised by him on other 
clients of his and his disappearance 
from Karachi when criminal warrants 
were out against him lends b'ltl'er 
strong colour to the allegation that he 
has absconded to escape ciiminal 

liability for his actions. 

Before dealing with the legal aspect of 
the case I deem it necessary to decide one 
point that has been raisetUiy the defend¬ 
ant Bank in this case. The defendants 
say that plaintiffs authorised Advani 
to’ pledge these Bonds in suit I have 
not the slightest doubt in deciding that 

point in favour of the plaintiffs, ihat 


Advani had no authority to pledge tlie 
Bonds is clear from the fact that Advani 
has absconded whicli he would he 
unlikely to do if he had authority from 
the jilaintitYs to etTect this pledge and 
by the oral and documentary evidence 
produced liy plaintiiYs showing tiiat they 
did not authorise the pledge and that 
from a iiecuniary point of view there 
Avas no reason why they should tlien 
desire to raise money. ''J’hey have 
produced their casli book and Bank i)ass 
books showing they had large c*ash 
balances in September and ()ctol>er 
li)18. They also swear they had in 
addition Rs. 10.000 worth of War lYonds 
whieh they did not pledge to raise 
money. I believe plaintilY’s evidence on 
this i>oint and I further believe the 
endorsements on the two War Bomls in 
favour of Advani to be forged. The 
plaintiiYs’ specimen Bank signature shows 
they Avrile their name “Kodooinal Kaloo- 
mai" (Exhibit 10) Avhilst the endorse¬ 
ment spells the name “Kodumal Kaloo- 
mal”. MoreoA'er, if plaintiiYs wrote or 
signed the endorsement in Advani's 
favour on the two Bomls in suit A\diy 
did thev not also do so Avith regard to 
the 3rd Bond for Rs. 500? .Moreover two 
the only member of i)laintitY’s iirm wlio 
can sigii in hhiglish is Bursram who 
only received a i>ower-of-attorney from 
the plaintiiYs’ firm on IGth August 1910 
(^Kxhibit 19). 1 think it is unnecessary to 

discuss the evidence on this point further. 

I have no doubt and 1, therefore, hold that 
the endorsements on the two War Bonds 
in suit in favour of Advani Avere forged 

bv him. 

* Under the circumstances, it becomes 
necessary to consider the legal position. 
The.se Bonds are transferable by endorse¬ 
ment being |>ayable to order. I ha\^e 
held the endorsements to be forged. 
Now a forged endorsement is a nullity 
and conveys no title to the endorsee. 
In my opinion, it is as mnr-h a nullity 
as a forged chetiue or a forged hunf/i. 
provided there has been no negligence 
on the part of the true owner in alloAv- 
ing tlie instrument to come into tlie 
hands of the forger. I am prepared to 
follow the. reasoning adopted in thf 
decisions in Banka Beluiri Sikdar 
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f]), Jai Narain v. Mahhnb BakJisJi i2) 
and Hiinsraj Pininanand v. Rulfcnji 
Maiji (3), in preference to the ''obiter 
dicta" of Stephen, J., in Chandr<( Kofi 
Dabec. v. E. P. Chapman (4). A holder 
under such a forged endorsement i.s 
not a lioldcr in due course. The 
defendant Bank, therefore, can acquire 
no title under the forged endorsement. 

Nor do i consider that tliere was anv 
negligence on the plaintilfs’ part nor 
any estoppel nor any adoption by them 
of the endorsements. 1 believe piaintifYs 
vdien they .-;ay Advani put them oft* 
from time to time by saying the Bonds 

were not ready for issue and I think 
they were not negligent in relying on 
such statements and that when they 
discovere.l the trutli they took prompt 
measures to notify the fraud and recover 
the Bonds. 1 hold tliis proved on the 
oral evidence and the correspondence 
which I df) not think is necessary 
to discuss at length. Apparently, the 
Ofiicial Receiver has recognised plaint¬ 
iffs’ claim to the Bonfl for Rs. 500 
because he has handed it over to plaint- 
ilYs without demur and although there 
is no endorsement at all on that Bond 
his action and that of the Punjab 
Bank shows that neither of them sup¬ 
ported any claim to that Bond based 
on the assertion of a right under any 
lien which the Punjab Bank might 
])ossess from the pledge of an unendorsed 
Bond payable to order as security for 
an advance. 

Now a Bank takes a risk in accept¬ 
ing as security for an advance a negoti¬ 
able security payable to order because 
it may always met with a claim by 
the tine owner that the endorsement is 
forged. Tf it could be pleaded against 
the owner that "inalyre" the forged 
endorsement the transaction between "the 
forger and the Bank gave the latter 
an eqnitalile lien on the security, the 
answer to that, to my mind, would be 
that Advani was entrusted Avith the 

(1) 1 Ind. Cas. 9:29; o(i C. 239 

(2) 2S A. 428; 3 A. L. J. 203; A. W. X. (1906; 77 

(3) 2-1 B. 65; 1 Bom. L. K. 734; 12 Ind. Dec. s.i 

C‘i} 32 C. 799; QC.W.N,443. 


[1&24 

War Bonds in this case for a specific 
iHirpo.se and not as a mercantile agent 
for sale. I do not think he had the 
juridical po.ssession required by section 
178 of the Contract Act as to Avhich 
tliere is a long current of authority end¬ 
ing with the case Nandlal Thakersey 
1 he Bank of Bombay (5) in tho 
Bombay High Court. 

In my opinion, the Bank by dealing 
Avith these \\ ar Bonds in the AA'ay they 
Jiave done and purporting to accept 
them as .security for an" ad\'ance to 
Advani and resisting the plaintiffs’ 

demand to them are guilty of coiiA^ersion 
of the Bonds. 

I ansAA'er the issues :— 

(1) Fes 

(2) Ves¬ 
ts) Negative. 

(4) In the plaintiffs. 

(5j They Avere forged endorsements and 
Advani was the forfi^er. They arc a 
nullity and convey no title to the* Bank. 

(6) AdA^ani purported to pledge the 
Bonds by foi’ged endorsements for an 
adA'ance to iiimself. He liad no such 
possession as Avould under section 178, 
Contract Act. give the Bank anv title 
^ the Bonds as against the plainlifts. 

J he Bank took the Bonds without 

notice, tliat the endorsements were 
forged. 

(7; See my ansAA-er to issue (6). 

(b) Bank cannot hold the Bonds against 

the plaintilfs and are guiltA’ of conver¬ 
sion. 

(9) Fes 

(10) Decree as prayed for in the 

R, and in the eA^ent of the 

\\ ar Bonds not being returned to the 
plaintiffs, Avith interest on Rs. 2,000-0-0 
Irom suit to payment. 

Suit decreed. 

i5> 5 Bid. Cas. 457; 12 Bom. L. P. 316. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 870 

OF 1022. 

November 9, 1923. 

Present: —Mr. Justice Krisbnaii. 

SRINIVASA AYYANGxVR and 

ANOTHER —Respondents Nos. 2 and 3 

—Petitioners 
versus 

ANNATllANAISI AYYAR and 
ANOTHER —Petitioner and Respondent 

No. 1 —Opposite Party. 

Charitable and Religious Trusts Act {XI\ of 
1920), ss. 3, 0 —Temple trust —Administration appli¬ 
cation by ivorskipper —No?)ic only of trustees made 
parties — Order, whether bindiny on remaining 

In an application by a worshipper, 'nnder 
section 3 of the Charitable and Religious 1 rusts 
Act, in respect of the administration of a temple 
trust, wliich is mai aged by the vote of the 
majority of the trustees, all the trustees must 
be made parlies, and where some only of the 
trustees are made parties, an order passed on the 
application is not binding on the remaining trustees^ 

Petition, under section 115 of Act \ 
of 1908 and section 107 of the Government 
of India Act, praying the High Court to 
revise an order, dated the 5Lh Sei)tember 
1922 of the District Court of Trichino- 
poly, in O. P. No. 12 of 1922. 

Messrs. T. R. Ramachandra Iyer and 
N. A. Krishna Iyer, for the Petitioners. 

Mr. T. V. Ramanada Iyer, for the 

Opposite Party. . . 

JUDGMENT.— This is a revision 

petition under sections 115. Civil Pro¬ 
cedure Code and 107 of the Government 
of India Act, against an order passed by 
the District Judge of Trichinopoly on 
an application made by one worshipper 
in a temple called Gunaseelam m the 
Trichinopolv District under the Chant- 
able and Religious Trusts Act Xl\ of 
19^0 The application was made under 
section 3 of the Act to direct the trustees 
of the temple to furnish the petitioner 
through the Court with particulais ot 
the value and condition of the jewels, 
vessels, and other articles belonging to 
the deity, to direct the accounts of the 
temple ‘for the last three years to be ex¬ 
amined and audited, to order the respond¬ 
ents to produce all documents lelatiug 
to the temple ami its properties and to 
appoint a Commissioner to take tlie kep 

aftd propax’e an inventory of all the je^velS| 


AYYAR. 

A’essels and other articles, Ijcionging to 
the deit\'. To this applicatiiui there 
were only three respondents added, and 
it was stated in the petition that the 
respondents were tlie (diiei tn'chalcds of 
tlie temple. It would appear, however, 
that there iire 21 archakas of this temple 
who are all in the position of t nistees 
of the temple and that the temple is 
managed by the vote of tlie majority of 
thi.s body of 21. The learned Dislriel 
Judge before sending notice appointed 
a Commissioner and directed an inven¬ 
tory of the articles to be taken and 
had an inventory so taken. Tlie accounts 
have also been produced in Court without 
any objection on the j^art of. the three 
respondents, but they have not been 
examined or audited yet. The District 
Judge also passed an order directing 
regular accounts to be kejjt of all 
the income and expenditure connected 
with the temple and ordered tlie money 
Ks. d to be paid by the j^iarties performing 
marriages in this t-^mi)^ in respect of 
each marriage, to be entered in a special 
register after olHaiiiing the signature 
of the ]iGr.sons paying in such register 
and he also ordered the donations and 
gifts that might lie made to the diety 
by the worshippers and jiilgrims to be 
so entered. He also directed tliat the 
archaka inchargeforthetimebeing should 
account for and be responsible for the 
safe custody and preservation of tiie 
existing properties belonging to the 
diety. "lie further directed the accounts 
kept by the respondents to be tiled 
every year in t’ourt on the llrst Monday 
in January of the succeeding j-ear and 
stated that the Court would appoint an 
an Utor to audit tlie accounts if it was 
thought necessary to do so. the remunera¬ 
tion "being paid out of tlie trust funds. 
These orders are said to have been 
Iiassed by the consent of tlie three 
respondents who were nude parties to 
this petition but the order goes very 
much further than to bind tliese re- 
sp:)ud3nts, for it purports to bind all the 
arch'i’-cis in tli"* temple. The great 
d-'^fect in the oricr is tint unfortuu-itely 
the otlier a rJi tk is hive not been made 
parties and their objections have not 

beea heard, As already stated above 
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the management of the temple is by 
the vote of the majority of the 21 archa- 
kaa, and in such a case it is absolutely 
necessary under section 5 (1), for the 
petitioner to have made all the 21 
archakas respondents to his petition and 
for the Court to have served a copy 
of the petition together vith notice of 
the date lixed for the hearing of the 
petition on each of these 21 archakas 
or trustees. 

As this was omitted to be done, I am 
constrained to set aside the order, as 
three of tlie trustees cannot lie made 
to do certain acts which thev themselves 
would Vie unable to do being only a 
small minority of the 21 trustees in the 
temple. The order, therefore, of the 
District Judge, dated the 5th of Septem¬ 
ber 1922, in Original Petition No. 12 of 
1922 is set aside and the case sent back 
to him for a fresh disposal according 
to law, after giving notice to all the 
necessary parties. The costs of this 
revision petition and of the application 
in the lower Court will be dealt with 
by the District Judge in passing final 
orders. 

V. N. V. Case remanded^ 

N. H. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 447 of 1923. 

July 3, 1924. 

Present: —Mr. Kinkhede, A. J. C. 

IIADHABAI AND another—Appellants 

versus 

BHIMRAO— Respondent. 

CiyU Procedure Code {Act V of 1008), s. 4", 
O. X.XT, r. 10 — Assignment of decree to two persons 
—Execution by one—Objection by other — Appeal, 
whether lies. 

No appeal lies against an order allowing one 
of llic two assignees of a decree to execute it 
to the exclusion of the other, [p. 735, col. 2.] 

The word ‘parties^ as used in section 47 
of the Civil Procedure Code contemplates that 
the parties are ranged on opposite sides and not 
as co-dccree-holders on one side only. [p. 736. coL 
1.1 

Gyamcnee v. Padha Roman, 5 C. 592; 2 Ind. Dec. 
(N. 8.) 984, Ratanlal v, Bai Gulab, 23 B. 623; 1 Bom. 
L, K. 87i 12.Ijid,.DttC, (x. s.) lie, (JoQfQQ Doss Roy v» 


Ram Runginee Dossia, 17 W. R. 136 and Odhoya 
Pershad v. Mahadeo Dutt Bhandaree, 17 W. R. 415, 
followed. 

Lakshmi Ammah v. Ponnassa Menon, 17 M. 394; 
1) Ind. Dec. (x. s.) 273, distinguished. 

Appeal against the decision of the 
District Judge, Hoshangabed, in Civil 
Appeal No. 42 of 1923, dated the 14th 
July 1923. 

Mr. K. K. Gandhe, for the Appellants, 

Sir B. K. Bose, for the Respondent. 

JUDGMENT.— One Rai Sahib Sun- 
derlal had obtained a preliminan’’ decree 
for foreclosure on the basis of a mortgage, 
on 5th January 1915. He assigned it for 
consideration to Donaji and his son 
Bhimrao, and one Gambhirrao, the share 
of Donaji and Bhimrao lieing 8 annas and 
that of Gambhirrao being 8 annas. The 
assignees got the decree made final in 
tiieir favour on 14th April 1920. There¬ 
after Gambhirrao assigned his interest 
to Bhimrao by an assignment dated 23rd 
November 1920. On the strength of the 
assignment Bhimrao applied for execu¬ 
tion of the decree in his own name as the 
sole decree-holder. Gambhirrao opposed 
the application on several grounds the 
merits of which I need not at present dis¬ 
cuss, The First Court held Bhimrao to 
be solely entitled to execute the decree 
and ordered the name of Gambhirrao to 
be expunged from the decree. Against 
this order passed by the Suboi’dinate 
Judge on 6th April 1923, an appeal was 
jireferred to the Court of the District 
Judge. But the appeal was dismissed 
upon a preliminary objection being 
raised that it was not maintainable. The 
District Judge has also provisionally 
given his decision on the merits. Gam- 
bliirrao had, therefore, filed the present 
second appeal, but he having died during 
the pendency of the appeal his widows 
were brought on the record as his legal 
representatives. 

A preliminary objection is taken by 
the respondent before me that even as¬ 
suming that the order, dated 6th April 
1923, is erroneous on the merits, it being 
an order between co-decree-holders, was 
not appealable under section 47 of the 
Civil Procedure Code, and that the deci¬ 
sion by the District Judge to the effect 
that it was not appealable is correct, and 
cannot be questioned in second appeal. 
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The question, which 1 have, therefore, to 
decide, is whether the District Judge's 
order, holding that no appeal lay against 
the order of the Subordinate Judge, is 
correct or not. The lower Ai>pcllate 
Court relied upon the ruling veportod as 
Gyamonce v. Radlia Roman (1), wliicli 
fully supports the view taken by it. 

On behalf of the appellants it is, how¬ 
ever, contended on the strength of the 
ruling in LakhJnni Ammah v. Poiinassa 
Menon (2), that the appeal is maintain¬ 
able, as such an order is one relating 
to the execution of the decree within the 
meaning of old section 214, Civil Pro¬ 
cedure Code, which corresponds to sec¬ 
tion 47 of the new Civil Procedure Code. 

On examining the case in Lakslimi 
Ammah v. Ponnassa Menon (2i, 1 tindthat 
that case Avas distinguished from two 
other earlier cases, Gooroo Doss Roy v. 
Ram Runginee. Dossia (3), and Odhoya 
Pershad v. Mohadeo Dutt Bhandarec (4), 
on the groAind that the question, which 
arose in those two cases, was not one 
between the decree-holder on one side 
and the judgment-debtor on the other, 
but merelv between two joint decree- 
holders. In Lakshml Ammah v. Ponnassa 
Menon (2), the question had thus arisen 
between one of the decree-holders and 
the judgment-debtor and notbetAveen two 
joint decree-holders as in this^ case. 
That case is, therefore, no authority for 
holding that an appeal is maintainalde 
against an order j)assed Ijy an Executing 
Court as between tw'o j<jint decree- 

holders. . T> . 7 7 

The Bombav High Court in Ratnnlal 

v. Bai Giilah (5) also held the same view. 
One Bai Gulab had entrusted certain 
jewelleiy of to one Utamram, Avho 
Avas trading in partnership ooe 

Ratanlal. Utamram Avas charged by lier 
AAuth criminal breach of trust in ies])ect 
of that jewellery and tlie Police seized 
tli6 jcwcllci’y from the ucciiSGcl s pcirtiioi 
Ratanlal and produced it before tlie 
^Magistrate, d’he Magistrate discharged 
Utamram and passed an order directing 

a) 5 C. 592; 2 Ind. Vcc.. (s. s.) 981 

(2) 17 M. 391; 9 Ind. Dec. (,n. s.) 3^3. 

(3) 17 W. K. 13G. 

(-1) 17 W. R. 415. / X 

' (5) 23 B. 023; 1 Bom. L. R. 8i; 12 Ind. Dec. (s, s.) 

-Mo. 


the jcAvellery to be handed over to the 
complainant Bai Gulalj. I'he High 
Court set aside the order and directed 
the restoration of the jeAvellery to Uatan- 
lal from whom it was taken. Jhiereupoii 
Bai Gulab hied suit and asked for an 
injunction restraining ITamrain and 
Ratanlal from taking away the property 
from tiie ]Magistrate’s Court. Tlie Su1)- 
ordinate Jmlge decreed Bai Gulah's 
claim. Tlie Nazir, Avho Avas, in the 
meantime, ai^poiiited as the Recei\’er of 
the property, handed it over to Bai Gulab 
in execution of the decree. The High 
Court reversad the decree and dismissed 
Bai Gulab's suit against defendants 
I'tamnun and Ratanlal. It Avas thus the 
decree of the High Court Avhich Avas cer¬ 
tainly a joint decree in fuA’-onr of Utain- 
ram and Ratanlal, Avhicli Ratanlal alone 
api)lied to execute. The application Avas 
resistefl bv Utamram. So the question 
was )>etween two joint decree-holders. 
The Subordinnle Judge rejected the 
application holding that Ratanlal alone 

niorl ravppiitp tlip dccree of 




tlie High Court aiifl referred them to a 
separate suit to determine their respec- 
ti\'e rights. Against this decision Ratan- 
lal apj)ealed to the High Coui't. Ihe 
High Court held no ap])eal lay against 
an order under section 231 of the (’ode 
of the Civil Procedure, refusing to allow 
one of the several joint decree-holders to 


execute the decree. 

Old section 231 of the Code of the 
Civil Procedure corresponds to O. XI, 
r. 15 of the new (hvil Procedure Code. 

4'he i^resent case is a case of a trans¬ 
feree of an interest of one of tw’o joint 
decree-holders seeking to execute the 
decree and as such it falls under O. XXI, 
r. 16, Civil Procedure Code. The Kxecut- 
ing Co\irt deci(le<l to allow one of the 
joint decree-liolders to execute the decree 
t)n tlic ground that there is a A^alid as¬ 
signment by Gambhirrao to Bhimrao. 
As^aiiming that the assignment is open to 
the objections levelled against it on 
Gaml>!iirrao’s belialf, the position Avould 
be that both Bhimrao and Gambhirrao 
would 1)6 entitled to execute the decree 
jointly, but that only one of them has been 
alloAA'ed to execute it ignoring the other; 

any decision one way or the other 
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oetwocM Bliimrao and Oaiubliirrao as U) 
Rliimrao's sole riaht to fxecute tlie decree 
would be a decision Ijet.wceii two decree- 
holders. There is thus no diilcrence in 
principle between the Bombay case and 
the present case. 1, therelore. hold on 
the analo.sy of tiu- Weekly Reporter 
cases and tlie Bombay case, that no appeal 
lay aq-ainst the order of the Subordinate 
Judge under section 47, Civil Procedure 
Code. The ^vord ‘i)arties’ as used in 
section 4 7 of the Civil Procedure Code 
contemplates that the parties are ranged 
on opposite sides and not as co-decree- 
holders on one side only. The District 
Judge was rig'ht in dismissing the appeal 
made to_ his Court, as unmaintainable. 
In this view of the case I see no necessity 
to deal With the merits of the order dated 
6 th April 1923. 

This appeal, therefore, fails and is dis¬ 
missed with costs. Costs in the Courts 
below will be paid as already ordered. 

G. R. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 341 of 1921. 

April 29. 1924. 

Present ;*“*-Mr. Justice Midverji and 

Mr, Justice Dalai, 

MUHAMMAD ABDUL HASAN— 
Plaintiff—Appellant 

versus 

FIDA HUSAIN and others—Defendants 

—Respondents. 

Registration Act {XVI of KfOS), s. ^9 — Regis^ 
tration of inortgage-daed—Mortgagor s title, question 
of, whether relevant — Pleadings—Limitation, plea 
or. 

The condition of the mortgagor’s real title to the 
property doe.s not nllect the question of registra¬ 
tion, where the parties bona fide mtended to deal 
with the property, fp. 736, col. 2.] 

Pahladi Lai V. Miisammat Laraiii,-IS Ind. Cas. 
200; 16 A. L. J. 871; 41 A. 22, liarendra Lai Roy 
Chowdhury v. Haridasi Debi, 23 Ind. Cas. 637; 41 
0.972; 27M. L. J. 60; (1014) M. W. N. 462; 16 M. 
L. T. 0; 18 C. W. N. 817; ID C. L. J. 484; 16 Horn. 
L. R. 400; 12A. L. J. 774; 1 L, AV. 1050; 41 I. A, 
110 (P. C.), referred to. 

A plea of limitation may be taken at any stage 
of the litigation. [»6uh1 

First appeal from a decree of the 
Subordinate Judge, Budaun, dated the 
28th of May 1921. 

Mr. Iqbal Ahmad, for the Ajjpellant. 

Dr. S. iV. Sen and Mr. Ajodhia Nath, for 

the Respondents, 


JUDGMENT. —This Avas a suit for 
sale and on its dismissal the plaintiff 
has appealed. The mortgagee is the 
plaiutiff Abdul Hasan. The defendants 
are one mortgagor the representatives- 
in-inlerest of two deceased mortgagors 
and two other defendants Nos. 10 and 
11 Avho are subsequent mortgagees. One 
plea raised by the subsequent mort¬ 
gagees was that the registration was a 
fraud on the registration law and, there¬ 
fore, invalid. This plea was accepted 
by the learned Subordinate Judge who 
held the document to be invalid for 
want of registration. We do nob agree 
with this finding of the lower Court. 
The property, a grove situated within 
the jurisdiction of the Sub-Registrar of 
Budaun, did exist, and mortgagor and 
mortgagee had reason to believe that it 
belonged to one • of the mortgagors, 
Baqar Husain. There was no collusion 
between the mortgagor and the mort¬ 
gagee and a fictitious property was not 
entered with a view to obtain registra¬ 
tion in a registration office AVhere it 
would not otherwise have been possible. 
In Pahladi Lai v. Musammat Lavaiii 
fl) a Bench of this Court considered the 
Privy Council judgment reported as 
Harendra Lai Roy Chowdhry v. HaHdaai 
Dehi (2). As in that case, the facts 
here are that the parties intended to 
deal with the propert}', that is, the 
grove situated iu Ujhani; so, the con¬ 
dition of the mortgagor’s real title 
does not affect the question of registra¬ 
tion. 

The appeal, however, must fail on the 
point of limitation. This plea was not 
taken in the first Court but it is one 
which may be taken by the defendants 
at any stage of the litigation. The 
learned Counsel for the plaintiff-appel¬ 
lant submitted that we should not 
permit this plea to be taken in appeal. 
We, however, see no reason to disallow 
it. Obviously the legal advisers of the 
defendants made a mistake in not 
raising it in the first Court, and there 

is no bar to the defendants raising it 

(1) 48 Ind. Cas. 200; 16 A. L. J. 671; 41 A. 22. 

(2) 23 Ind. Cas. 637; 41 C. 972; 27 M. L. J. 80; 
(1911) M. W. N. 462: 16 M. L T. 6; 18 C. W. X. 
817; 19 C. L. J. 434; 16 L R, 400; 12 A. L. J. 
771; 1 L. W. 1050; 411. A. HO (P. C ). 
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here. Of coarse, the question of costs 
will be considered when we come to 
deal vdth it. 

The document was executed on 30th 
October 1905. The translation of the 
document given at page 42 is fairly 
correct. The relevant portion may be 
quoted :— 

**We agree to pay the aforesaid amount 
in nine years, with interest at 12 annas 
per cent, per month. We shall pay the 
amount of interest annually. Should 
we fail to pay the interest annually, 
the unpaid amount of interest shall be 
added to the principal and the total 
shall carry intei*est at tlie aforesaid 
rate. This stipulation shall continue 
till the pajTTient of the entire amount 
due under this bond. The moitgagee 
shall, in case of default, be competent 
to recover from us the amount ^ due 
to him within the period stipulated.' 

It is admitted that interest was never 
paid, so the amount of the bond became 
recoverable on the 301 h Octobei 1J0(>, 
and the last day of limitation was the 
30th October 1918. The suit was instituted 

on 14th September 1920 and was there- 

fore time-barred. It was argued by the 
appellant’s learned Counsel that the 
“default” in the last sentence quoted 
above, meant not only default of pay- 
ment of interest but also default of 
adding that interest as compound 
inters! to the principal sum. As point¬ 
ed out by one of us during arguments 
this was not a matter within the control 
of the mortgagor. . The interest, accoid- 
in°- to the stipulation, would be added 
automatically and run at the compound ^ 
rate on non-payment. Ihe default 
obviously meant the default of payment 
of interest and that def^lt was made 
on 30th October 1906. The matter^ in 
our opinion, is covered by the lull 
Bench ruling in Shib Dayal v. Meharbati 
(3) The suit when instituted was, there¬ 
fore, time-barred. i v i u * ^ 

We dismiss the appeal, but having 

regard to the circumstances of the case, 
direct that parties shall bear their own 

costs here. , , 

g jy Appeal dismissed. 

ia)69Xncl. CaB. 9i?l; 15 A. 27; 20 A. U J. 819; 
1,1923} A. I. R. b 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 9b9 of 1921. 

April 24, 1924. 

Pi'csciit.' —Mr. Justice jMadhavaii Nuii. 
P. RA^^IALTNGAPPA and others— 
Defendants—Appellants 

re rs u s 

ALLURU NARAYANAPPA and 

otHERS—P laintiffs—Respondents.^ 
Civil Pvdecdure Code (,ict Y of lOOS), O. WI, 

Claim petition —Prayer to notify content!^ ■ ■ 
Dismi^ssal—Order against claimant. 

An order upon a claim petition, which ex- 
jiresscs no final judfrmeut on the rights put 
forward, but simplv directs the sale after notil.\- 
ing the claim is an order against the claimant 
for the purposes of O. XXI, r. 63 ot tlie Civil 

Proceduiti Code. [p. 7.38, col. 2.] 

Machi Raja Venkataralnam v. \ adreuu hanga- 
nai/akanima, 48 Ind. Cas. 270; 41 Al. 985; 35 il_ L. 
J. '335; 21 M. L. T. 197; AdlS) AI. . X. o99; 8 L. 
AV 292 [F. B >, followed. 

Lakshmi Animal v. Kadiresan 
Cas. 431; 41 Al. L. J. 198; U L. \\ 12; 1 1921) M. 

\V X 195 Parambil Sakarabi v. Ah, <2 Ind. Cas. 
85P '44 Al. L. J. Ill; 17 L. W. 182; (1923) A. LK. 
All *>95 \i/ua Patfur v. Attupuratk Manakkal, 
y Imi Cas y3S; (1019i M. W. N. f'Oo, disting- 

Lakshiimnnan Cheltiar v. 

Ind. Cas. 720; 37 Al. L. J. 159; (1919) Al. ■ X. l>o3, 
I * ci ^ 

Where an order on a claim petition adveree 
to the defcmlanl is not set aside, he fairirot 

take advantage, of a ^^ 

to re-agitate the question of his title, [p. <59. tol. 1.] 

Second appeal against the decree of 
the District Court, Anantapur, in Appeal 
Suit No. 40 of 1920 preferred against 
a decree of the Court of the District 
Jliinsif, Penukonda, in Original Suit No. 
497 of 1918. 


Messrs. B.Sitaram Kaoand K.Srinivasa, 

Rao, for the Appellants. 

Mr. B. Sammaija, for the Respond- 

ents. 

JUDGMENT.— Defendants Nos. 1 to 

3 are the appellants. The facts of the case 
are clearly stated in paragraphs 6, 
7 and 8 of the District Munsif s judg¬ 
ment. The suit properties belonged to Pul- 
laiina and, after his death, his three sons 
Pedda Chowdappa, Chinna Chowdappa 
and Ranganna became entitled to them. 
The plaintiffs may be described as the 

decree-holder-purchasers who purchased 

the properties in execution of a money- 


I • 
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decree in Original Suit Xo. G(il of 1899 
obtained against Pulk.nna and Ids 
children. The decree ivas i)a.'-sed on tlie 
27th of March 1900 and tlie sale was 
held on the 17th of January 191,3 On 
two hypothecations executed bV Rangunna 
and Pedda Chowdappa of tiieir .shares 
in the ■ propertie.s, suits. Original Suits 
Xos.^719 and 720 of 1911 were insti¬ 
tuted by the mortgagees. Preliminary 
decrees for .sale wei e pa.s.^ed on the Sth 

^lecrees i„ 

I Jla. I he decree-holder’s representatives 
the present defendants Xos. 1 to 3 
applied for the sale of tlie.se pio]:'erties.’ 
They ujre sold pn the 2f.th of Augu.st 
1915 and purchased by tlie first defend- 

^ ’f plaintiffs in the present suit 
■uere not parties to the e.xecution pro- 
ceedinp in the two suits. It niuv here 
be stated that under a sale-deed', E.x- 

^ Iiiima Chowdappa, 
the othei brother, had also come into the 

possession of the family „f defendants 
iSos. 1 to 3. 

The question for consideration in this 
case IS whether, on the facts stated 
above, the plpntiffs, or the api.ellants 
(defendants Nos. 1 to 3), are entitled to 
the possession of the sliares of Pedda 
Chowdappa, Chinna ChoAvdappa and 
Eanganna in the plaint lands The 

^-ppellanfs 

right to possession of tliese j)roperties 
had become extinct in consecpience of 
the adverse onler that wa.s pa.ssed by 
the Courts against them on their clai^ 
petition, Exhibit E. The facts relatino- 
to this claim petition are as follows •— 
In .execution of the decree in Original 
buit No. 661 of 1899 the sale, as already 
stated, was held on the 17th of January 

properties were purehas- 
plaintiflfs. On the 
16th of January 1913 the father of the 
first and second defendants and undi¬ 
vided. brother of the third defeiula t 
preferred a claim to these attached 
properties under O. XXI, r. 38, Civil 

of the claim petition. This claim peti- 
tion covered the rights of all the three 
brothers. In that petition they stated 
their claim to these properties under 


^5^^^i’b^'^,?e-decrees ahd the sale hy 
( hinha Chowdappa and prayed that 

1 allowed and said 

that if it is found to be impossible to 
niquire into the claim now, the contents 
Cl the petition may he intimated to 
the intending bidders/’ On this petition 
tbe foJloAving order dated the 16th of 
January 1913 Avas passed : “The petition 
IS presented too late! The claim Avill 
he notified. Petition dismissed." The 

•uuftion salcAA'as held on the 17th of Janu¬ 
ary 1913. 

Ihe question for consideration is, w'hat 

I? 1 ^- order passed on 

hxhibit E as regards the right of the 

appellants to these properties? Two 
aiguments haA'e been put forAvard by 
the learned A akil for the appellants:— 
(1) that tlie order on the petition has 
been \yrongly construed by the loAver 
Court inasmuch as it really did not ad¬ 
judicate anything about the claim of 
the appellants, still, as there aa^bs a pre- 
Jiminary decree in their favour passed 
on tlie 5t]i of September 1911 Avhich be- 
canie final in 1915, the Court sale is 
aftected by the (kuitririe of Us pendens 
at least as I’egards the tAvo shares of 
1 edda C’hoAA’dappa and Ranganna, the 
share of Chinna CiioAA’dappa having 
l)een conveyed under Exhibit I. The: 
ansAA’er to hotli tliese arguments, to my 
niiiid, dejiends upon the effect that is 
to be giA-en to the order that A\'as 
passed on the claim petition, Exhibit E. 

It has been lield in Machi Hajii Ven- 
kaiaratnam v. Vadixvu Ranganaya 
Kamnut fl) that “an order upon a claim 
petition AA’hich expresses no final judg¬ 
ment on the right put forAvard but- 
simply directs the sale after notifying- 
the claim, is an order against the claim¬ 
ant and he is hound to institute a suit 
under Art. 11 of the limitation Act" 
per Sheshagiri Alyai\ J., at p. 997 * The 
decision in *l?/^« Pattar v. Athipufxith 
lUajiakkal (2), Ijfikshmi Avinial ay Kadire- 

Po.ravibil SaharabL 
o.A 5?^.- <'-''^‘-270; 41 M. 085; 35 M. L. J. 335; 

[v \^ '' * 

c? ^ N. 805. 

^ 1 ) i w; K y ='' 

•Page of u ar.—[ffrf.] -- 
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V. All do not really help the appel¬ 
lants. In Ayya Pattar v. Attupurat/i 
Manakkal (2) the claimants' prayer was 
that the objections might be recorded 
and the Court passed an order to that 
effect. This certainly cannot be consider¬ 
ed to be an order negativing the rights 
of the claimants. In Lakshmi Animal 
V. Kadireaaii Chettiar (3) it was found 
that the claim could not be investigated 
by the Court because the District Munsif 
had no authority to dispose of it and it lie- 
came unnecessary to investigate the claim 
when the sale was stopped. Therefore, 
it was held that the order did not 
negative the right set up by the claim¬ 
ants. In the order passed upon the 
claim petition in Parambil Saharabi v. 
AU (1) also there was no adjudication 
against the claimants. In the present 
case it cannot be said that the order did 
not negative the rights of the claimants. 
The petition is expressly stated to be 
dismissed. Applying the decision in 
Machi Raju Venkatanitnam v. Vacb'cvit 
Rangaiiaya Kamtna (1), I am of opinion 
that the order passed on the claim 
petition in this case is an order nega¬ 
tiving the rights of the claimants; [see 
also Lakshinan Chettiar v. Parusivan 
Pillai It is admitted that no suit 

had been laid as yet to set aside this 
order dated the 16th of January 1913. 
In this case the defendants had lost 
their rights long before the passing of 
the final decree on account of their 
failure to get the claim order set aside. 
That being so, it is not noAv open to 
the appellants to set up their claim to 
the properties. It was held ui Peibi 
Yavkayya v. Kanumarl Venkata Krishnn- 
raju (6) that an order on a claim peti¬ 
tion adverse to the defendant not having 
been set aside, he coidd not take advan¬ 
tage of a suit filed by the plaintiff to 
re-agitate the ([ucstion of his title, and 
that the fact that both the plaint and 
the writteii statement in the subsecpient 
suit were within one year from the date 
of the order did not affect tlie question. 


(4) 72Ind. Cas. 857; 44 M. L. J. Ml; 1* L. n. 
182; (1923) A. I. R. m.) 295. 

(5) 52 Ind. Cas. 720; 37 M. L. J. 159; (1919) M. 

W. N. G53. .r , 

(G) 41 Ind. Cas. G84; 6 L. W. 281; 22 M. U T. 

232; (1917) M. W, 721. 


Under these circumstances, T overrule 
the contentions raised by the appellant's 
learned Vakil and dismiss the second ap- 
])eal with costs. 

V. N'. V. 

N. H. Appeal flis)}u.'^se(L 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Miscellaneous Civil Appeal No. 132 

OF 1923. 

April 24, 1924. 

Present: —Mr. Kincaid, J. C., 
aiul Mr. Aston, A. J. C. 
NARUMAL AND OTHERS—Plaintiffs — 

Appellants 

I'er'sus 

JAOATMAL AND OTHERS—Defendants— 

Respondents. 

Civil PmcfdKVV Cinlv ulc/ U o'f }Uas\ .v. /•//, 
(f. A'LP, V. It Cevti/ic(tte for ajtpcal to Privij 
('onncH, application for NVo// of execiaion - 
Inherent jurisdiction, exercise of. 

Tho Hiffli (’ourt lias inlierent power under sec¬ 
tion 151, Civil Proffduiv (Vxlo, in apj>roj>riate 
oiroiuiistanoes, to .stay exefution on rcrrij)t of an 
apj^lioation for If ive to ajipfal to the Privy ('ouncil, 
pending the pas; Lng ( f oiders on the apijlicaticiii. 
[p. 741, eol. 2.| 

Dame Janhai v. Salt .'.[ahonicd Jajferbhoi/, 10 
H. 10; 10 Ind. Doc. (.\. s.) 7, rcdic'l on. 

Ptihi Sana v.Mir.ibtIul Ilnsein Khan, IG Ind. 
(’as. 815; (5 S. L. R. 8(i. doubted. 

Sand Kishore Simfh v. Ham Ciolam Saha, 18 Ind. 
(’as. 207; 10 (\ 955 at p. 9G1; IG (’. L, J. 508, 

followed. 

liibi Jarao Kumari v. (lopi Chand Vndhra, 5 ( 
W. N. 5(i2, roforrod to. 

This inherent i>ower sliuuld, however, ])e spar¬ 
ingly exercised in view of the provisions of 
O. XliV, r. 13 of the (’ivil Pn)oednre (’ode and 
tlic oiuis is on the ap]>!ioant to establish good 
grounds for slaying exocMition. jf/uf/.j 

Apijlicatioii hy tlie aj)pellants under O. 
XXXIX, r. 2, O. XLl, r. 6 juid section 151, 
Civil I’rocedure Code, for stay of execu- 
XUm of a decree pending the grunt of 
a certificate for leave to appeal to the 
Privy Council. 

Mr. Kimatral Bhttjraj, for the Ap¬ 
pellants. 

!Me.ssrs. Talasiny Khushalsiny and Srb 
kishendas II. Lidia, for the Respondents. 
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JUDGMENT.— This is au appli¬ 
cation under O. XXXIX, r. 2, O. XLI 
r. 6 and section 151. 

The plaintiff obtained a decree against 
certain members of a Hindu family and 
■wanted in execution to attach and sell 
property of the family in which the 
applicants who were other members of 
the family were interested. 

Applicants thereupon filed a suit in 
Larkana praying for a declaration that 
their interest was not liable in execu¬ 
tion. 

The suit was dismissed. The appli¬ 
cants- appealed and their appeal was also 
dismissed. As the matter involved more 
than Rs. 10.000, applicants have ap¬ 
plied for leave to appeal to the Privy 
Council. 

They desire execution to be stayed by 
injunctioti or otherwise. 

It is contended by Mr. Tolasing and 
by Mr. Srikishendas Lulla who appear 
for the respondents, that this Court has 
no jurisdiction to grant an injunction 
or to stay execution. They urge that 
O. XXXtX, r. 2 applied to suits. As the 
applicants' appeal has been dismissed by 
the Appellate Court and there is now 
only a petition for leave to appeal, they 
contend there is no suit. Similarly they 
contend that O. XLI relates to appeals 
from original decrees and that O, XLI, 
r. 6 is otherwise inapplicable since it can¬ 
not be said that an appeal is pending 
before leave to appeal lias been granted. 
Our attention has been drawn to O. XLV, 
r. 13 and the commentry of Mr. Mulla on 
the effect of the omission of the words 
“admitting the appeal” after the word 
“Court.” It has, however, been held by 
an Appellate Bench of this Court that 
an application under O. XLV, r. 13, 
Civil Procedure Code, cannot be 
entertained by the Court before the 
grant of the requisite ceititicate see 
Bibi Sana v. Mii' Abdul Husein Khan (lb 
In a case Under section 608 of the Civil 
Procedure Code, 1882, the High Court 
of Bombay had held that the words “ad¬ 
mitting the appeal” had no reference to 
the time when the Court had to give 
direction but wore descriptive of the 

X 16 Ind. Cae. !st5; 6 S. L. K. 86. 


[1924 

Coiu’t, and that they imposed no limi¬ 
tation as to time upon the exercise by 
the Court of its powers. It, therefore, 
held that where a petition for leave to 
appeal to the Privy Council from a decree 
of the High Court had been presented, 
the High Court niight grant a stay 
of execution of tJie decree although the 
appeal had not yet been admitted, or a 
certificate granted: Dame JarXbai v^ Sale 
Mahomed Ja^erbhoy (2). Pratt, J.C., ho"'- 
ever, in Bihl Sona Mir Abdul Husein 
Khan (1) while agreeing with the view 
that the words “admitting the appeal” 
were merely descriptive of the Court, 
said he preferred the construction of the 
Calcutta High Court in Bihi Jarao 
Kdinari v. Gopi Chand Bothra (3). He 
appears, however, to have steered a middle 
course between the two rulings for in Bibi 
jarao Kuynari v. Gopi Chand Bothra (3) 
it was held that a Court has no power 
to stay execution, even when a certifi¬ 
cate has been granted, and that it can 
only do so when the appeal has heen 
admitted. Crouch, A. J. C., felt some 
difficulty in regarding a deci*ee as “ap¬ 
pealed from” within tlie meaning of 
O. XLV, r. 13 (2) (c) merel}' because a 
certificate for leave to appeal had been 
granted pointing out that in O. XLV. 
r. 7 after the grant of a certificate, the 
decree is still referred to as “complained 
of” not “appealed from”. But in spite 
of this fact he felt confident that the 
Legislature intended to treat decrees as 
“appealed from” as soon as a cetificate 
had been granted. In my humble opinion 
the wording of O. XLV, r. 13 clearly 
shows that the Court has power to stay 
execution after grant of a certificate. 
Power has not been specifically conferr¬ 
ed on the Court under 0- XLV, r. 13 to 
stay execution prior Jo that stage; but 
since the words “appealed from” are not to 
be strictly construed any more than the 
words “admitting the appeal'^ in section 
608of theCivil Procedure Code, J.882. there 
appears to me considerable force in the 
view held by the Bombay High Court 
in Dame Janhai v. Sale Mahomed Ja^er- 
bhoy (2) that the Court has power to 
stay even before the grant of a certificate. 

19 B. 10; 10 Ind. Dec. (.v. £.) *, 

(5, JC. *\V. y. 565. 
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This point does not, however, appear to 
me of great importance for it seems to 
me clear that , the High Court has 
inherent jurisdiction iinrier section 151, 
Civil Procedure Code, to stay execution 
after receipt of a petition for leave to 
appeal. It was assumed by both parties 
in Sand Kishore Singh v. Ram Golam 
Sahn (.4) that the (\nirt has inherent 
po^yer to stay execution of its decree 
when an appeal or an application for 
leave to appeal in the Privy Council is 
pending. Mookerjee, d., went further and 
held that even wlien leave to appeal had 
been refused, even when the parties 
weye not before the Court, the High 
Coprt had inherent power to stay execu¬ 
tion of its decree, where the judgment- 
debtor had applied to the High Court for 
special leave to appeal and before special 
leave to, appeal had been granted ^ 

Mookerjee, J..there regarded C.XHl .r,.) 
(2) which expressly recognizes the prin¬ 
ciple that an Original Court has ])ower 
for a time to stay execution of its decree 
in view of a possible appeal, as afford¬ 
ing a useful guidance in the determina- 
tioli of the question how the inherent 
power of the Court should be exercised 

u a matter of this description and he 
referred to Brij Coomarcc v. Ramnck 
L)a,ss (5) as conclusively showing that the 
Court lias inherent power to stay proceed¬ 
ings pursuant to its own order in view 
of an intended appeal. He pointed out 
that- if the contention of the decree- 
holders was to prevail the ^^ravest in¬ 
justice done to litigants Lhe views 
which he advocated did not entirely 

commend, themselves to his colleague 

Holmwood. J., who considered that in the 
case before them the use of the inherent 

power would be an abuse of the powers 
of the Court, though he conceded that 
the Court has inherent powers to make 
such orders as may be 

ends of justice. One of the difficulties 
felUiv Holmwood, J., ^yas that the parties 
^Texe not before the Court, and another was 
that the matter had become res judicata. 
Tiiese difficulties do not apply to a case 

.q4) iS lnd. Ca?. *.’ 07 : 40 C. 955 at p. 9G1: Iti C 
(5) 5 C. ^ 


where a party has applied for leave to 
appeal under O. XLV, r. 2. On the 
contrary since O. XLV, r. 13, expressly 
empowers a Court to stay execution after 
the grant of certificate the ends of justice 
might oflen be defeated the 

Court has inherent powers to leave 
matters in statu guo until the Court 
l^assed orders under C). XLV. r. 13. It was 
conceded in the-argument before ns that 
considerable time must elap.se between 
an api)lication for leave to appeal to the 
Privy (.''ouncil and tlie .grant of a certifi¬ 
cate/ Apart from the laws delays and 
the congestion of Courts, paper-ijooks 
have to be prepared and the matters are 
frequently traversed from one BeiicJi to 
another. The use of the inherent power 
of the Court io stay e.^ecution may, there¬ 
fore, be often necessary for the ends of 
justice. This would not he an evasion 
of O. XLV, r. 13. Even if that (.)rder is 
strietlv construed but would, in certain 
circumstances, be necessary in order to 
give effect to the provisions of tliat Order. 
P'or the protection granted under O. XLV, 
r 13 would 1)6 meaningle.ss if the decree- 
holder before the Court liad time to 
stay execution under that Oialer, had 
full power to sell the property the sub¬ 
ject-matter of the decree complained of, 
and the Court had no i)o\ver to restrain 

him from s{) doing. 

For the reasons above mentioned, I 
am of opinion whether Bibi Sana v. 
Mir Abdul Husein Khan (Ij was rightly 
or wrongly decided, tlie Court has in¬ 
herent power under section 151, Civil 
Procedure Code, in appropriate circum¬ 
stances, to stay execution on receipt of 
an application for leave to api)eal to 
the Privy Council pending the passing 
of orders on the application. 

The wording of O. XLV, r. 13 appears 
to me, however, to indicate that the in¬ 
herent powers of the Court to stay exe¬ 
cution of its decree should be sparingly 
used. The onus is clearly laid on the 
applicant to establish good grounds for 
staying execution even when a certificate 

has been granted. The case of an ap¬ 
plicant who has not yet obtained.!a 
certificate is on .a lower footing and 
under ordinarj’. circumstances an appli¬ 
cation to* the Court to us^ its inherent 
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poAvers should he refused. In the 
present case the Oriirinal Court 

and the Appellate Court decided against 
the aj)plic;int and it appears to me that 
lie has failed to establish that it is 
necessary in order that the ends of jus¬ 
tice should not he defeated, that the 
inherent lowers of the Court should be 
exercised, 1 am of o^’tinion. therefore, 
that this a]tplication must he rejected 
with costs. 

N. II. 

.!///>/ it'til ion rejected. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil, .MlSCI-;i,L.\NBors Api-kal Nn. t(i 

OK 1021. 

duly 2S. 1024. 

7hv.s(w/P--Mr. Wazir Ilasan, J. C. 

Ltfht Ih\.\.\ l^iSr DAS -ApPKLLA.N'r 

.Mkssrs. HAl.DKO I)AS-iC\NAIhSI 

DAS AND ANOTHER—RESPONDENTS. 

rri>iifn:inl Jnffjlffucif Art iT of .s*. 0, 

(7. (g) .VoOV*’ tn creditors- .'iiispetuHiuj ])aymcnt nf 
debts- -Lcf of iiisolvenctj. 

A notice l)y a debtor to liis creditors tliat he had 

suspended payment of debts is a suflicieiit act of 

insolvency so as to justify a petition under .section 

() clause if/) <*f till* Provincial Insolvency Act' " 

> •. ^ 

Appeal under section 75, Provincial . 
Insolvency Act, V of 1920. .against -aln- 
order of llie Di.strict vFud.«V, Lucknow, 
dated the iSih December I92ilv '' 

iMr. II. K. Diiooti, for the Apptdlant. 

!Mr. Bisluonhlinr Xath Kha7ina, for 
Respondent. 

JUDGMENT. —Tliis is an appeal 
\iiider the jirovisions of the Provincial 
Insolvency Act. The creditors of one 
IJdai Cdiand applied under sections 9 and 
l.‘>. sub-section (21, of the ProA'incial 
insolvency Act for an order of adjudica¬ 
tion against Udai Cliand. The appellant, 
another creditor, objected to such an 
6 rder being made. The learned District 
Judge of Lucknow has rejected the appli¬ 
cation of' the appellant and made the 
order of adjudication. In support of the 

ft ♦ • 
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appeal two points were urged:—(1) That 
the act of insolvency occurred more than 
three months before the presentation of 
the petition and consequently it was 
barred under section 9, sub-section (1), 
clause (c) of the Act, and (2) that the debt 
of the applicants is not a liquidated sum 
within the meaning of clause (5) of the 
same sub-section. 

The first argument would be sound if 
the position were grounded merely on 
the fact that the debtor had a})sented 
himself from his dwelling liouse or the 
usual place t)f business, ride section 6, 
clause id) (it) uf the Provincial Insolvency 
Act, luit it is not so. The learned Judge 
lias found and there is evidence in 
support of tlie finding that the act of 
insolvency consists of tlie fact of the 
debtor giving notice to his creditors that 
he had suspended payment of liis debts. 
This will i)e a sufficient act of insolvency 
to justify a (letition as given in cla\ise 
'r/l of .section 6. It is admitted tliat this 
act occurrcfl witliiii three months before 
the ]>rescntatinn of the petition. The 
first argument, therefore, falls to the 
groTinfl. ■ 

As regaj'ds the second argument the 
facts are as follows;—The debtor was 
given certain jewelleries by the appli¬ 
cants for being sold on condition, that 
he W(.>uld be entitled to a certain com¬ 
mission on the sale proceeds. The debtor 
neither returned the jewelleries nor the 
price thereof. He has been convicted in 
‘n-.criminal prosecution. I hav^e no doubt, 
'rn my mind that at the inception of the 
transaction between tlie creditor and 
debtor there Avas no lifpiidatcd sum pay¬ 
able by the debtor to the creditor. It 
was open to the debtor to return the 
jeAvellery, and the creditor could not 
refuse to take the deliA’eiy nor could 
insist on claiming merely the price of it. 
On the other hand, if the debtor did not 
deliA^er back the jeAA'ellerA' the creditor 
would be entitled to recover the price of 
it in damages. The measure of it will 
depend on man.v uncertain and fluctuat¬ 
ing incidents. But Avhatever might have 
been the nature of the transaction at its 
beginning there is no doubt, in my mind, 
that long-before the petition imder con¬ 
sideration Avas presented the debtor had 
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acknowledged his liability for an ascer¬ 
tained sum as due to the creditors. This 
is amply proved by Exliibit 2. The second 
argument, therefore, also fails. 

The appeal is dismissed with costs. 

G. H. Appeal 


IS not 

it 


MADRAS HIGH COURT. 

ArpEAi. AGAINST Appellate Oudeu No. 92 

OF 1922. 

Blarch 7, 1924. 

Present: —Mr. Justice Jack.son. 

V AT AK KUMPAT V ARl K K A HA 
VATAKKA VKHTTIL NARAYANAN 

NAIR—Petitioneu—Appell.vnt 

VARTKKARA PATINIIARK VRKTTIL 
MUT H1.'V AN Y KR IA A RIKK A R A 

PARAMBIL VATAKKK MAIJKA"! IL 
PARKUM KITNHI RAMAN NAIR— 

ReSPON DIDN'T. 

Limitation .let (i.V of WOS), x. 20 Ne/,. /. 

Art — out of Court towards decree-- 

Step-in-aid of execution - Pmjment not certified, 

‘’■■'r‘pnvinent out of Court touaHs n 'Ir-en-o .loe« 
not Kive .1 fresh start 1.. limitation under .\it. IS. 

(11 of Sehediile I to the l,intltati'Ui Aet. It is 

he lavinetil hut the applieation to eertify 

evhieh eolistitntesa .ste,,-in-ald of exee.i ion.' 

lotindra Kumar Pass v. (tat/an C handra I al, l.i 
T,wi MO’V 4() not follo\ve<l. 

^ the aeoree-Iuildor applyiu?? for 

execution wishes to rely upon section lO of ho 
1 Jm tfttion Act the fact he has not ccrtilied the 

payment (until making his application is by itself 

V Anantharatnam Aiijar, .il Ind. 

Cai rn 29 m i'A fiSt); 18 M. L. T. 175; (I-JIG; I 

“'Apifeaf agMutlAhe or.ler of the Court 
of thf Subordinate Judge Tellicherry. 
dated the 12 th January 1922 m A S^ 

No 300 of 1921 (A. S. No. -3/ of 19-1 

P)^^trict Court) preferred against the 
older of the Couri of tlie District Munsif. 

in E. P- No. 55 of 1921, in O. o. No. 301 

^^Mr -O T. Goi'inda Nq.mhiai\ for the 

Jiama Menpn~ior the Re- 


• a 






JUDGMENT.— Thi-t is an appeal 
against the order of the Subordinate 
Judge of Tellicherrv in Ajipeal Suit 
No. 300 of 1921 in K. P. No. 55 of 1921, 

Tiie decree-holder relied on certain 
payments made within three years of 
the date of llie pidor api>licalion in 
order to save limitation. The lower 
Api>ellate Court lias found tliat the jiay- 
ment is true and that finding is not 
traversed. 

It also linds that the yiaymenf eannot 
save limitation and tliis is tlie i)oint 
for <letei’minat ion. 

Tlie decree is dated 1915. Tliere was 
an arrest in 1917. On or about 25tli 
January 1918 Rs. 100 (Rupees one hundred 
only) was paid towards the decree 
debt, i.e., on lOlh Makaram 1893. 
On 17th January 1921 the decree- 
liolrler ajjplied fm- execution in E. J^. 
No. 55 of 1921 and tlie Munsif 
took this as a iietition for certifying 
the payment of January 1918 and found 
tliat this payment saved limitation. 

There are two ways in which a decree- 
holder may save limitation. He may 
])rove a payment which satisfies the 
ref|uirements of section 20 of the Indian 
Eimitation Act or he may prove a 
step-in-aid of execution M'ithin three 
years of his ai>p]ieation as laid down 
in Art. 182, clause (5-. If the deeree- 
holder when applying for execution 
wishes to rely upon section 20, the 
fact that he .has not certifieil the pay¬ 
ment, until making his application is 
no obstacle, cf. Rajam Aipai-v, Anantha¬ 
ratnam Aiyar (1). In the present case, 
there would be no objection to applying 
section 20 if its recpiirements were ful¬ 
filled, but as pointed out by the lower 
Appellate Court, they are not fulfilled 
and again this finding is not traversed. 
But the appellant relies upon Art. 182 
and contends that the payment, certi¬ 
fied in 1921, ranks as steps-in-aid on the 
date of pavment, /. c. Januaiy 1918. In 
support of this contention he relies 
upon Jot ind ra R'lnnar Das v. Gagan. 
Chandra Pal (2). The facts of that case 
are very similar to those of the present 


(1) :u Ind. Cas. :U8; 29 M. L. J. 669; 18 M. L. T. 

475; (1916) L M. W. NM2I. --- 

ri) 45 Ind. Cas. 903; 46 C. 22,^ . 
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that the entertainnifiif of the suit is 
merely postponed until after the final 
])uhlication of the Reeonl of Ria-iits. 

learned A akil ari^'ued that 
this case involved a matter vrhioli could 
not be measured in niouv'v hv reason 
of the fact that the plaintilY was making- 
a claim that the rent was liable to be 
enhanced. In a sense that liability for 
enhancement may not be capable of 
being- measured by a particular sum of 
money, l)ul it is to be noted that the 
suit does include a. claim tor enhance¬ 
ment and if the suit succeeds and the 

rent is enhanced it will follow that by 
reason of section 37 of tlie Bengal 
d'enancy Act another enliancement will 
not take jilace within a space of 15 
years. 

For these reasons T am of opinion 
that the subject-matter in dispute of 
the suit and of tlie apiieal is not 
Ks, 10,000 in value and, therefore, the 
case does not comply with the ref|uire- 
ment of section 110 of the Code of (hvil 
Procedure. Conse([uently this application 
must be refused with costs 5 gold 
viohurs, but having regard to tlie groiinds 
on whicli we have decided this appli¬ 
cation, we direct tliat each party do 
bear his own costs of the enquiry in the 
lower Court. 

K. s. D. Application refused. 


1 nhwh the Court delivers its judgment and er- 
^y\mt th- decree is. [p. 747, col. 1] 

' ]>ersnn has a judgment of the Court 

I Ji ta\our It may he said that lie then obtains 

in', d.-crc'c aud that the decree ooiams 


drawn u]> I’clates back t 


CALCUTTA HIGH COURT. 

Appeal from Order No. 376 of 1922. 

May 8, 1924. 

Present: —Mr. Justice Pearson and 

4 

Mr. Justice Graham. 

Srimati GIRIBALA DASSI Decree- 

4 

HOLDER—Appellant 
versuos 

BISWAMBHAR HALDAR— Respondent. 

Civil Procedure Code.(Act V' of lOOS), O. XX, r. 7, 
0. XXI, r. 9 —Certification of prf.ymeut oat of Court 
-Decree not drawn up, efieri of. 

■ Order XX, r. 7 ol the Civil .Procedure Code lays 
down, tlial tlie decree shall bear the date, 
the dny on which tlie judgment was i>ronounced! 
Therefore, the date of the decree may be held to 
be not the : date on which the decree is reduced 
,'lD .nvriting; signed by the Cjjiirt .but the.date 


when subsequently 

. ^ .that time, 

All .ipi,li<.;,ti,,n for cprtifviH^ jiayment of a decree 

even'ti',0M-h Vh“ “• maintainable 

fm-maily dra«-n up. 

nn'tVT'V tlie Stiborcli- 

nate Jiido-e, I'oiirtli Court, 24-Per"ana.s 

dated the 12tli of August 1922 “ ' 

.ll.lioil.nf"'' II'» 

JUDGMENT.— Tliis is an appeal bv 
the opposite party Giribala Dasi and 

arises out of an application made under 

O. XXI, r. 2 (2) of the Code of Civil 

dk’T payment of a 

leciee and alleged satisfaction out of 
Court. . wx 

The learned Subordinate Judge found 

ot- r7 "bVfpayment 
ot Ks. i30 in satisfaction had been prov¬ 
ed and directed satisfaction of the 
® * I? . recorded accordingly 

W ^V'® present appeal 
a-, been filed and tlie grounds on 

thni tl.f are firstly, 

that the hnal decree not having beer 
drawn up at the date when the applica¬ 
tion was made, the application was not 
mam ainable, and secondly, that the 

( ourt below ouglit to have held on the 
evidence tiny the receipt (E.xhibit Ij was 
not a genuine dooument 

. In connection with tlie first point it 
IS necessary to refer to O \xr r 9 fn 

and (2) , of the Civil Procedure Code 
which read as follows:—“2 (1) Where any 
mone.v payable under a decree of any 
kmc IS paid out of Court, or the decree 

is otherwise ylj listed in whole or in part 

to the satisfaction of the decree-holder, 
the decree-holder shall certify such pav- 
ment or adjustment to the Court whose 
fPity it IS to e.xecute the decree, and the 

tlie .same accordin.gl.v. 

- i-' 1 he j udgmejit-debtor. also mav in- 
oim the Court of sucli payment or 
adjustment, and apply to the' Court to 
issue a notice to the decree-holder to 
show cause, - on a day to be fixed by -the 

Court, why such jraymejit or ^jestment 
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should not he recorded as certified ; and 
if aft6r service of sucli notice, the deciee- 
holder fails to show cause why the pay¬ 
ment or adjustment should not be record¬ 
ed as certified, the Court shall record the 

same accordingly." ^ 

The application for certification of the 

payment in question was based upon 

these provisions and was made on the 

6th January 1922. It appears however 

that though judgment 
question had been dehvere.l on the 28th 
June 1921, the final decree wa.s not 
drarviiup until the othl-el.ruary 1923 i.e., 

subsequent to the date of the application 
It has been argued, therefoie on behalf 
of the appellant that, as no decree was 
in existence at the date when the, appli¬ 
cation was made, the applieaUon was 

In support of this view reference has 
been made to the definition of “Decree 
in section 2 of the Civil Procedure Code 
and in particular to the words “formal 
expression" occurring therein the argu¬ 
ment being that, unless and until the 
decree had been formally drawn up, it 
cannot be regarded as having come into 

existence There is no doubt .some foice 
SS 'on.en.io.., ‘“.'hl 

Seeree shall he.r <l»te the 'Iw,''.I 

cieineisitb I r» other words when 

the udgment of the Court 
a person has ^aid that he 

in his ^ and that the 

then mihsecnientlv drawn up, 

decree, when sid Looked at from 

view it follows that at the 
dife Xn the application ''’as made 
l rmeree was in existence, and, that 

Sg maintainable. The 

?v" but we pSfef on the, whole not to 

Jo too narrow a construction upon 
place too na«o ^ We may also 

J,lie .^ . j tly that this contention 


laid in this Court, was not raised at all 

in the Court below. 

With regard to the second point urged 
on behalf of the appellant the learned 
Sulx)rdinate Judge has found as a fact 
without hesitation that the jiayment in 
question was made, and upon a con- 
sideration of theevidenee, we are certainly 
not luejiared to hold tliat that eonclusion 
is wrong. On the contrary the evidence 
appears to leave no room for doubt 
regarding the genuineness of thereceqd. 

Ill the result, th.erefore, theajipeal fads 
and is dismissed with costs. We assess 
the hearing fee at two gold mohurs. 

y ij .{p}>cal (lii^niissd. 


OUDH JUDICIAL, COMMIS¬ 
SIONER’S COURT. 

Sfconm) (^iviL Aim'k.vl No. 21 ok 19lJ. 

i\Iareh4, 1024. 

J^reficnt: Mr. Neave, J. O. 

BASAWAN -'Pi-mnt'ikk—APPEI.I,ANT 

vei'sus 

NATHA AND OTHERS—Dekendants 

.—Respondents. 

Vortnaae-Vsufi-uctutivy mortuagee Delay m 

-filhu, tn claim interest Hindu Law - 

filing sun j , u<idow ■ Herersioners, when 

^■1 of properlii of lof male lioUier - 

UelherMeye.led Hwl‘^ 

iTredeem Purchnse of property pe ndonte hte- 

""■'a l"dS’d.e^uH 

lu^df |r...n CaiunuK 

'i^ohih \)i,l ImI. it O. 

tp; n‘'T-spn 

273, dUtinKui.i.ed. 

l^'^nnh'.romise 1)V a Himlu wulow a.lmittm?- 
A f,.om tier liusbniid for iin 

Iheolami ,vlmt is really duo eannot 

b."‘^Ud lo hafortl.e benetit of_tbe ..stal.. and d<K,3 
net bind the /Caau/Ji, 09 Ind. 

rpi’ a92^' A.'l. K. j‘- LM 350; 1 Pat. 711; 10 L. 
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Cases, 


BASAWAX V. .VATHA. 

^V. 95C: 21 A. L. J. 18; 9 0 A, J_, H ,p c 175 

0. W. y. 2n9; 37 r. L, j. M L j 5P 

25 Bom. L. li. g:U .P CM. ivferre.i to ’ 

A )-evorsionary lieir of ilu- deceased hiishand of 
u Hindu widow' has such m interest in tlu- pru|«ertv 
witlun Ihf meauiiin of section 91 of the 'I'ransfer oV 
t roperty Act ns would entitle liiia during- the life¬ 
time of the widow to rerlerm a inortffaf^e marie hv 
the hushand. [p. 75(1. euU. 1 A’ 2.] 

Giiinani Sing/i v. Chakhfn' Sutfjh,^ O C %\\) 
and Bason! S^nyh v. Rum Lnl Singh, 51 Ind ('n< 

y8a: fi O, L. J. iMM i i;. p, O.i .(o.' fol-’ 

lowed. 

Ram ChiUldtr v. KuU,t. 30 A 497- \ W V 

.1908) 225; 5 A. not followed 

A purchase made of j)i(,perty actunllv in litioa- 
tion thoufdi fur valuable consideration and witJiout 
any express or imjjii»-d notice, in point of fact 
uttects the purchaser in ilie same iminner as if he 
had sucfi notice. fj>, 75(». col 1 

o I*''";''' M",'- ''“J- r;as. 


[ 19 ^ 


Api)eal again.st (tie decree of the Sub- 
Judge, Bara Banki,dated the 13th Novem¬ 
ber 1922, reversing that of the JIunsif, 
hatehpur, dated the 8th April 1922. 

-Mr. Bi.^he.^hur Nath, for tlie Appellant 

.\le.‘;Hrs. M. H. Qidwai, AH Zahiv and 
/v. R. Qu/u*at, for the Respondents. 

JUDGMENT. —Tliree appeals have 
been filed a.srainst an order of the 
Subordinate Judge of Rara Banki. They 
all arise out of ilie same transaction 
The same facts are common to all and all 
will he disposed of in this order. 

On the 17th August, 1904, one Mnlhe 
executed a mortgage deed in favour of 
Raghunandan. The consideration was 
Rs. 400 and tlie mortgage was usufructu¬ 
ary With possession. It is not disputed 
that the mortgagee actually only obtained 
possession, of half the property. Afulhe 
died in 1906 leaving a widow Musammat 
Birji. 

On the 9th May, 1917, Raghunandan 
liled u suit for sale on foot of liLs 
mortgage claiming tliaf Rs. 1,000 was due 
under it. Tlie suit \yas brought against 
Musammat Birji who did not codtest it 
or even file' a written statement: On the 

7, a compi'omise was filed' 
in which the widow admitted the wjzole 
ampunt of the claim to be due and a 
riecree: was passed for Rs. i;000 ^\*ith 
Rs. 12 !j- 12 on account of (sosts. Future 
interest was allowed as stipulated iii the 


coinproinise at 12 per cent, per annum 
till realization. 

On the 13th of September, 1920, Basawan, 
the appellant in two of these appeals, 
instituted a suit for possession of the 
property on the allegation that he \vas 
I he next reversioner to the estate of the 
deceased Mulhe and that as such he rvas 
entitled to pay otf tlie mortgage debt 
and save the property from being lost 
by sale. Pie also impugned the decree 
whicli had been obtained against the 
widow on the ground that it was collusive 
and fraudulent and intended to defeat 
his rights as revei-sioner. He was, there¬ 
fore, not legally bound hy it. The suit 
was brought against Raghunandan and 
Musammat Birji, During the pendency 
of the suit the property Vluch had been 
brought to sale by Raghunandan ini 
execution of his decree was sold on tlie 
20th of May 1921 to Natha who was 
thereupon joined as a defendant. 

Various defences were set up by the 
tliree defendants.^ The learned Munslf 
lield that the plaintiff Basawan was the 
nearest reversionei’. On the issue whether 
the decree had been obtainted bv collu¬ 
sion he recorded no clear finding, but 
he decitled that Raghunandan had been 
entitled only to Rs. 782 and not to 
Rs. 1,000 which liad been admitted in the 
compromise. This amounts to a finding 
that the decree had in part been obtained 
by collusion. He granted a decree to 
the plaintiff for redemption on payment 
ofRs. 782. 

Three appeals were hied against this 
decision by Basawan, Raghunandan and 
iNatha in the Court of the Subordinate 
Judge who has held that the decree 
obtained by Raghunandan against the 
widow was imt collusive and that it is 
legally binding on Basawan. The other 
findings of the Munsif were upheld; but 
in view of the finding that the plaintiff 
was bound by the decree he dismissed 
his suit altogether. He further decided 
that the auction purchaser was protect¬ 
ed as he had Ijought the projierty in 
good faith and accordingly decreed" the 
appeal of Xatha but dismissed the other 
two. appeals. As has, already been 
mentioned three appeals have; been filed 
from this order; two by basawan (a) 
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against' the ordei* disuiissing his 
appeal, aud {b) against the' order 
decreeing Natha's appeal; 
the ttird is on behalf of Raghu- 
uaudanv With regard to this last appeal 
it'is contended' on behalf of Basa^vau 
that it' hiust be at once dismissed. 
As the suit against Raghnnandan has 
been dismissed in toto Raghundndau 
has no cause of action left for an appeal. 
This ^hontentipn appears to be sound. 

.On behalf of Busawan four pleas have 
been taken in arguing ilie appeal: 

(1) That the decree obtained by 
Raghnnandan against M usammadBiv'}i on 
the basis of a compromise vas obtained 
bv fraud and collusion. 

‘ (2) That in anv case the decree is not 

legally binding on the reversioner because 
it Avas not fairly obtained after 

contest. . . 

(3) That as the nearest reversioner to 

the estate of Mulhe, Basawan, is entiUec 
to recover the property on payment o 
such an amount as is found to l>e 

due. , . 

(4) That the auction-purchaser cannot 
set up any rights against Basawan 
because he was a purchaser pendente Iitc 
and in these circumstances Jio question 
Of good or bad faith arises. 

With regard to the hrst plea it is 
pointed out that the coiisideratiou foi 

the mortgage was Rs. 100 ^ 

mortgage was usufructuary with i;os>ses- 
sion. There is no condition in it lor the 
payment of interest. 

There are two clauses in the deed on 
which the Courts below seein to have, 

founded their opinion that Kaghunandau 

was entitled to interest. The hist paidi¬ 
graph clearly deals only with the 
fuesfion of mutation. The mortgagor 
undertook to have the name of the 
mortgagee entered at his own e.xpense. 
Ifhe thiledto do this the mortgagee 


could 


get it done and at the time ot 
redemption recover the expenses from 
the mortgagor with interest at 12 ceiU. 
per annum. The second clause is ton ai ds 

the end of the document and provides 

that if as the result ot auy litigation 
any portion or all of the i.ropeit> 
mortgaged should jiass out of the posses- 


sion of tlie mortgagee then the mortgagor 
Avoiild compensate him from other pro- 
l^erty moveable and immoveable. If he 
failed to do this the mortgagee would 
he entitled to file a suit and to recover 
the whole of the mortgage money witli 
costs and damages bysale of tlie mort¬ 
gaged proper!}', making u]! the deticienc.v 
from any other property l^elpnging to 
the mortgagor. This clause clearly 
authorised the mortgagee Raghuiianclan 
to bring such a suit as he did bring; 
but it is contended that lie should liave 
done so at once instead of waiting, as he 
did, for nearlv 13 vears. Reference is 
made to Bhaivani Pershad Singh v. Saheb 
Din Lai (i) in which it was held that 
where a usufructuary mortgagee does not 
lake possession of the mortgaged pro- 
perly and thereby loses the profits 
Avhicli he would othenvise have obtained 
he cannot subsequently claim interest 
in lieu of those profits. 

In that case, however, there was no pro- 
A’ision for the payment of interest in the 
event of tlie mortgagee failing to get 
possession. Tlie learned Advocate for 
Basawan contends, however, tlial the 
delay in filing a suit avus sullicient to 
dediar the luortgagee from any right to 
interest. He acquiesced in his (iepriva- 
tion of jiussession for 13 years and it 
must be presumed from his conduct that 
he Avas content to act^ept Iialf tlie i)ro- 
perty as sufficient security for his mort¬ 
gage. A ruling of their Lordships of the 
PriA'yCouncil reported as Fcirtab Bahadur 
Singh v. Gajadhar Bakhfih Singh (2) 
and another of the Allahabad Higli Court 
reported as K.huda. Bakhsh a’. Alini-mi' 
nissa (3) in which that ruling was followed 
are referred to. Tliose, however, Avere both 
suits for redemption brought by mortga¬ 
gors whereas in the present instance the 
suit Avas brought by the mortgagee iu 
Avhose deed there Avas a distinct cove¬ 
nant authorising him to make the claim 
which he made. J do not consider that 
the mortgagee can he held to haA'e 
acquiesced in the diminution of his 


1) 0 O. C. HI. 

■ 21 A. yji\ 1. A. US; 7 C. \V. N. 1)7. 4 
horn. L. K. 815; 8 Sur. I*. C. •/. 310 C.). 

'31 'J7 A. 313; 1 A. L. J. 715; A .W. N. I'JOb 
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securitv merelv because lie delaved for 
some years in bringing his suit. 

The learned Advocate for Basawan lias 
indicated various details in tlic plaint 
and compromise and also in the decree 
which lead to the inference that there was 
collusion between Raghunandan and the 
widow; and though it is admitted that 
Ilaghunandan had been in possession of 
half the mortgaged property yet he 
claimed interest on the whole of the 
mortgage money from the date of exe¬ 
cution of the deed till the date of 
the suit. A mere perusal of the plaint 
would have shown that this claim was 
an exaggerated one, yet in the compro¬ 
mise the full amount claimed was admit¬ 
ted to be due and future interejit was 
also allowe<l at tlie abnormal rate of 
12 per cent, penannum. Further though 
the suit was not contested 3'et costs Avere 
alloAA'ed on the contested scale. 

It has recently been lield by their 
Lordships of the Priv^' Council in liarn- 
immaran Praaad v. Shyam Kinnai'i (4) 
that a compromise entered into hy a 
Hindu Avidow bona fide for tlie henefit 
of the estate and not for her oavu per¬ 
sonal advantage hinds the reversioners 
as mucli as a decree against her obtain¬ 
ed after litigation. But it cannot 
seriously be argued that such a compro¬ 
mise as the one Avhich Ave are now con¬ 
sidering AA'as for the benefit of the estate, 
admitting, as it did, a claim for an 
amount far in excess of A\diat AA*as due 
and Avhich could never haA'e been sup¬ 
ported had the case come to trial. Raghu- 
iiandau undoubted^* had a good case on 
liis mortgage but he AA'ould not have 
obtained a decree for so large a sum had 
the AvidoAV not colluded Avith him and 
refrained from contesting the suit. 

The right of the appellant Basawan 
to institute this case had been ciuestion- 
ed. The Allahabad. High Court in Rayn 
Chander v. Kallu (5) has held that Jthe re¬ 
versionary heirs of the deceased husband 
of a Hindu widoAV are not persons Avho 

(4) 69 Ind. Cas. 71: 49 I. A, 342: 31 M L. T. 

.200; 3 P. L. T. 749; (1922) A. I. R. (P. C.) 356; 1 
Pat. 741; 16 1 j. W. 956; 21 A. b- J. 18; 9 O. & A. 
L. R. (P. C.) 175; 27 C. W. N. 269; 37 C. L. J 350; 
44 M. 25 Bom. L. R. G34 (P. C.). 

(5) 30 A. 197; A, W. N. (1908^ 225; 5. A. L. J. 030. 
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within the meaning of section 91 of tlie 
Transfer of Property Act have such ah 
interest in the mortgaged property^ aS 
A\-oiiId entitle them during the lifetime 
of the AvidoAv to redeem a mortgage 
made l).y the husband. In this Court, 
hoAA'ever, the opposite A'ieAv has been taken 
in Gutnani Singh v. Chakker Singh (6). 
The soundness of the former decision 
lias lieen doubted in Basant Singh v. 
Rani Lai Singh(7)hut the question was not 
directly before tlie Bench on that occa¬ 
sion. I AA^ould, therefore, i^refer to follow 
the previous Bench decision in 
Gvmani Singh v. Chakkar Singh {6} and 
hold that BasaAA’an could bring the 
present suit. 

The auction purchaser Xatlia bought 
the propert}^ AA’hile this litigation AA'as 
liending. I’lie price AA'hich he paid for 
it indicates tliat lie AA'as aAA'are of the risk 
attached to such a transaction and as tlie 
purchaser pendenti Ute he cannot claim 
to have acted in good faith. A purchase 
made of property actually in litigation, 
though for valuable consideration and 
AA’ithoiit aiiA' express or implied notice in 
point of fact, affects the purchaser in 
the same manner as if he had such notice: 
Sohan Lai v.Jote Singh (8). I consider 
that the view taken by the leanied Munsif 
AA'as tlie correct one and I accordingly 
alloAv the appeals of BasaAA'an, set aside 
the order of the lower Appellate Court 
and restore the order and decree of the 
P'irst Court. The appellant BasaAvan Avill 
have his costs in all Courts. The appeal 
of Raghunandan is dismissed AA'ith costs, 

G. H. Pbiintiff's appeal allowed ; 

Defendayita' appeal dib'missed. 

fC) 8 O. C. 

(7) 51 Tnd. Cas. 985; 6 O. L. J. 248; 1 V. V. L. 
R. 10.4 45.. 

(8) 20 Iiid. Cas. 158. IG O. C. 118. 



751 


VoL 82] 


INDIAN CASES. 
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MADRAS HIGH COURT. 

Second Civil Appeal Xo, 158 of 1922. 

July 28, 1924. 

Present: —Mr. Justice Jackson. 
RAJAGOPALA PADAYACHl— 
Plaintiff—Appellant 

versus 

VARADAHAJA PADAYACHl — 
Defendant No. 1— Respondent. 

Contract -lei {IX of *•- 74 —Partition 

hetween family members One inember ayreeiny (o 
take annuity instead of his share - Stipulation to 
resume share if annuity not paid — Penalty— Ques^ 
tion of law--Second appeal. 

If by an agreement of partition one of the 
several members of a family agrees to receive an 
annuity in lieu of his proi)er share, but reserves 
the right to resume his share on default of pay¬ 
ment of annuity, the stipulation regarding re¬ 
sumption of share is not penal within tlie mean¬ 
ing of section 71 of the Contract Act and can l»e 
enforced, [p 751, col. 2.] 

The question whetiicr a stipulation i.s one by 
Avay of penalty is one of hiw and can be raised 
in second appeal. 

If under a stipulation tlie contracting parties arc 
merely remitted to their original position there can 
be no question c>f penalty, neither dues the mere 
withdrawal of a privilege constitute a penalty, 
[p. 752, col 1.] 

Pasupaleti Achayemma v. Pahbamidi Papaninut, 
2 liid. Cas. 850, Kulada Prasad Chowdhury v. 
liamaKand Patnaik, 01 Ind. Cas. 025; 18 C. IO.Kj; 
53 C. h. J. Il l; 25 C. W. N. 770, Davis v. Thomas, 
(183H 1 Rus. & iM. 500; Tamlyn 110; D R. d. to. s.) 
Ch. 232; 39 K. K. 195; 32 U. R. 257. relicfl on. 

Second appeal against tlie deexee oi 
the Coui’t of the Subordinate Judge, 
Cuddalore, in A. S. No. 79 of 1921 
(A. S. No, 51 of 1921, District Court) 
preferred against a decree of the 
Court of the District Munsif, Maiinar- 
gudi, in O. S. No. 249 of 1920. 

Ml*. T. jL. Venkatarama lyer^ for the 

Appellant. 

-Mr, C. Narasimhachariarj for the 
Respondent. 

JUDGMENT.— Appeal against the 
decree of the. Subordinate Judge of 
Cuddalore in Ajipeal Suit No. 79 <if 
4921 (O. S, No. 249 of. .1920, District 

iMunsif’s Court, Munnargudi- 

1'he ai>pellant was one of thi-ee brothers 
and at the time of partition it was 
agi*eed that instead of taking his shai*e 
of the land, he should receive an 
annuity in moieties from his two 
brothers, and if either defaulted, he 
should resume that portion of Jiis shai*e 
■whieh had gouo to the defaulter. In 


schedule D of the partition deed, Ex- 
Jiibit C\ the two halves which make 
ui) his share are shown as severally 
added to the shares of each of the other 
luotliers. Tlie respondent made default 
and aj)pellant sued for arrears of annuity, 
and for the resumption of his halt 
share from the defaultei'. The Original 
Court deei-eed his suit, but the Sub¬ 
ordinate Judge on ajipeal while 
decreeing the arrears, relieved respond¬ 
ent against the resumption of the half 
share holding that it was by way of 
penalty. Hence this appeal. It is con¬ 
tended on behalf of respondent that 
when once the lower Courts have found 
that a stipulation is by way of penalty, 
it is a decision on a t|uestion of fact 
which cannot be traversed on second 


appeal. The question is whether the 
stipulation can legally be said to be 
within the purview of section 74, Indian 
Conlraet Act, and the frequency with 
which this point has lieen raised on 
second appeal is in itself a guai'antee 
that it is a question of law. Ilowevtq-, 
it has always been conceded that tliei'e 
is no alisolute rule of law which defer- 
miues the matter, but each ease lias 
to be eonsideied according to its jiai'- 
ticular circumstances. 'I’lie exact wording 
and fiame of ICxhiliit C are. therefore, 
important. The appellant refrained from 
taking his share of the land because 
as set forth in the document lie was 
a bec'heloi'. Resides the land, there 
wei*e cei'tain del>ts and outstandings 
which Avere divide<l between tlie tAvo 
other brotliers, and each agreed to give 
the apijellaiit Rs. 100 avIio also got a 
juanai and right of Avay. Phen Iheie 
is the arrangement mentioned above in 
ie."ard to the annuity and resumption of 
schedule D lands in default of its payment. 
IL Avas argued tJiat Ixecause resiiondent 
and his brotlier got appellant's share 
(,£ the land, tliev relieved appellant of 
the full burden of family debt, but I 
lind no Avarrant for any such assump¬ 
tion in the document. Appai’ently it 
AA'as reckoned that on a balance tbe 
debts and outstandings Avere worth 
Rs 200 and that amount Avas paid in 
cash to the appellant. If his brothers 
lost by tukiiig over these transactions 
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presumably thei-e Avoiild Jiavc been no 
cash payment. J tiiink it must be 
taken that the document does -what it 
sets forth to do and makes a fair 
division between the three brothers 
The lands are ecrnailv divided in sche¬ 
dules A, B, D and the D schedule share 
is equitably commuted to an annuity 
because so long as he got an annnity 
the appellant did not want the land. 
The (pie.stioii then for detennination is 
whether tlie provision that appellant 
resimies Ins share of the land on default 
of payment is by way of penalty. In 
most cases in which this ipiestion arises 
there is a primary contract, and then 
a secondary contract by which the pro¬ 
misor Ihnds himself to give something 
over and above his original liability 
to the promisee if he should commit 
laches in regard to the primaiy contract. 
I ^oei section 71 a Court must consider 
what reasonable amount of damages 
on account of such laches is due to the 
promisee and find accordingly. See 
Wallis, C. J., in Avaihanl Miithu- 
krishnicr v. Sankaralhigom Pillai (1). 
See also Sundara Ayyar, J. at page 265*. 
The Court will carry out the primary 
contract but not necessarily the sub¬ 
sidiary contract to come into operation 
if the primary contract is broken, la 
the i>resent case what is the subsidiary 
contract ? The appellant is not to 
receive anything extra by way of dam¬ 
ages, and the respondent is not to he 
mulcted on account of his failure to 
pay the annuity. The arrangement as 
regards the annuity having bi'oken down, 
the appellant is to resume his nonnal 
PQsition as third member of the 
divided family enjoying a third share 
of the property. The contrary idew 
can only be maintained on the assump¬ 
tion that tlie partition was unfair, and 
the arrangement that he was to be 
paid an annuity gave the appellant less 
than he would have got if he took 
the land; an assumption for which 
there is no wan*ant. If the contracting 
parties are merely remitted to their 

(p Ind. Cas. 417; 36 M. 229 at j). 24>i; 13 M L. 
T. 20, 24 M. L. 3. 135. 


original position, there can be no question 
of j^enaltj’: Cf. Pcisiipaleti Achayeviina v. 
Pohhamidi Papavima (2) and even 
assuming that appellant gave more 
than he need, when he entered into 
this arrangement, the mere withdrawal 
of a privilege is no penalty: Cf. Davis 
V. Thomas (3). This view has prevailed 
'\vhere a lower rate of interest w'as allowed 
as a matter of grace if payment was 
jninctual. Kulada Prasad Chowdhury v. 
Rama Nand Patnaik (4). 

In the case cited by the learned Sub¬ 
ordinate Judge Phayammalachi y. Sevii 
Rajali (5), there .was relief against for¬ 
feiture. Ido not think that the present 
case can be described as forfeiture. A 
return to the status quo at the time when 
agreement was entered into does not 
vest the property in the respondent. 
So he cannot be said to forfeit what at 
that time was not his. Xor do I think 
anything is to be gained by way of 
analogy by describing respondent as 
a transferee of property with a contin¬ 
gent interest or as a tenant. What 
the Court has to enforce is an agree¬ 
ment of partition. The brother does not 
say “you shall hold my land at such and 
sucliarent; but my share shall be satisfied 
in such and such a way.” We should, 
as Napier, J , observes in Krishna Shetti 
V. Gilbert Pinto (6), be ver\" careful in 
applying statutory provisions that are 
not ill pari 7nateHa. I do not find the 
stipulation that appellant shall resume 
the land in schedule D on default of 
payment of his annuity to be penal, and, 
therefore, I restore the decree of the 
Original Court. This appeal is allowed 
with costs in this and the lower Appel¬ 
late Court and as provided in the 
original decree. 

V. x. V. 

s. D. Appeal allowed. 

(2) 2 Ind. Cas. 850. 

l3) (1831) 1 Russel & M. 506; Tamlyn 416; 9 U 
3. 10. 8.) Ch. 232r39: E. R. 195; 32 R. K. 257. 

61 Ind. Cas. 923; 48 C. 1036; 33 C. L. J. 414. 

25 C. W. K. 776. 

(5) 12 Ind. Cas. 334; (lOH' 2 M, W. X. 327: 10 
M. L. T. 326. 

(6) 50 Ind. Cas. 898; 12 M. 654 at p. 660; 36 51* 

L. J. 367;9L. W. 431. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 1220 of 1923. 

February 2G, 1924. 

Present :—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice LeEossigiiol. 
EMPEROR— Appellant 

'VC'I^S llS 

GHULAM HUSSAIN— Accl-seo— 


Respondent. 

Criminal Procedure Code (Acf Vo/ ISifS), s-t. -i, 

—Report of Police Ojficer, meanin/j of—Allegation 
of non-cognizable case by Police O^ccr also Public 
Prosecutor whether "complaint" — Court, whether can 
take cognizance. 

The words “report of a Police Officer ’ as used 
in the Criminal Procedure Code mean the report 
of a Police Otftcer in cases in which he is authorized 
to investigate by the Code. 

Therefore a written allegation of a nou-cognizable 


case 
Prosecutor 


made by a Police Oiiicer who is also a Puldie 
cutor with a view to the Court’s taking action 


is not the report of a Police Oificer but is a “eom- 
jilaint" as delined in section I of t)ie Criminal I’ro- 
(•■edure Code and the. Court is competent to take 

action thereon. . . 

The Criminal Procedure (?ode does not prohil>it a 
Police Olticcr from ])resenting a com]*laint to the 
Magistrate in a case uoii-eognizablc by the l\)lice. 

Criminal appeal from an order of the 
Magistrate, First Cdass. with enhanced 
powers under setdion 30, Criminal Pjo- 
cedure Code, Simla, dated the 27th 
August 1923. 

Lala Jai Lai, R. B., Government Advo¬ 
cate, for the Appellant. 

Lala Badri Das, R. B.,and Lala Jatjan 
Nath Bhandari, for the ResiK)ndent. 


JUDGMENT.— This is an appeal by 
the Crown against the ac([uittal of the 
respondent of an offence under section 
509, Indian Penal Code. The Muf^nstmte 
came to no finding on the merits but 
acquitted the respondent on the ground 
that the proceedings of the Court were 
void by reason of tlie absence of a propei 
complaint. 

The machinery of the Court was set 
in motion on what purported to be a 
complaint signed by the Court Inspecl'or 
as cx-o,^cio Public Ih’osecutor. Ihe facts 
are that the circumstances of the ca^e 
were stated by a Miss Cooper and the 
Chief Officer of Telegraphs to the 
Additional District Magistrate who 
directed the Court below to try the 

case. . . 

Now, section 190 of the Code is, and is 

48 


intented to be, very wide. It empowers a 
^Magistrate to take cognizaiic-e of an 
oiYeuce in almost every conceivable set of 
circuunstances. He may take eognizance 

(1) Ui)on receipt of a complaint; 

(2) I'lion a Police report; 

(3) Upon infoi’ination i‘t.*(*eive<l from 
any person other than a Police Gllicor, or 
upon his t)wu knowledge or susi)ieion. 

It was eleai'ly the intention of the Legis¬ 
lature that the machinery of tlie Courts 
should be set in motion without any 
difficulty and the only restriction appears 
to he that the Magistrate sliouid not act 
upon information received from a Police 
Officer unless that F’olice Otlicer is em¬ 
powered by tlie Code to submit a report 
of the facts, but it does not ])rohibit a 
Police Oilicer from presenting a coniv 
])laint to the Magistrate even in a case 
nou-cognizable by the Police. Section 4 
of the Code detiiies “complaiiil” as being 
any allegation made orally or in writing 
to a ^Magistrate with a view to liis takijig 
action Imt does not include the rej)ort of 
a Police Ollicer. Now, “the report of a 
Police Officer" has a ])eculiar meaning 
throughout the Code. It means the 
report of a Police Officer in cases which 
he is authorized to investigate by the 
Code. If a statement of facts made to a 
Magistrate is not a Police Officer’s report 
and for tlie respondent it is admittfffi 
that the doemment in this case is not a 
Police reiiort, tlicn there seems to lie no 
ground for holding it to i>e other than a 
complaint. It is an allegation in writing 
not the reiiort of a l*oli(te Ollicer 
addressed U* a Magistrate with a view to 
Ids taking action. Tlie signatory of the 
document is, it is true, an Ollicer of the 
Police but he is also a Ihihlic Prosecutor. 
The report of a Police (Jllicer is e.xeluded 
fnim the definition of ‘complaint' aiul 
this is jn-olialily due t<» the fact lhal. 
certain olYences' can be i)ro.secuted only 
on receijit of acomi>laint liy a Magi.strate. 

ill the case before us there was liefore 
the Court a written allegation made Avith 
a view to the Court's taking action and 
that document Avas signed by an Officer 
of the Police wlio Avas also a Public 
Prosecutor. As the facts recited es¬ 
tablished only a uou-coguizable case no 

Police report could have been made in 
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connection -with those facts. In onr 
opinion there was a complaint before tlie 
^lagistrate and he should have decided 
the case on the merits. 

AVe accept tlie appeal, set aside the 
order of acquittal and direct the Magis¬ 
trate to proceed with the case on the 
merits. 

Appeal accepted. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Application 

Xo. 38 OF 1024. 

April 20, 1021. 

Present Kincaid, J. C., and 

Mr. Kennedy. A. J. C. 

XI ’ R A X —Applicant 

versus 

hjM FEROR— Opposite Party. 

Criminal^ Procedure Code (.Icf V of ISOS), s. 44.9, 
CIS. il), oj)- Appeal competent — Revision—High 
Court, whether cart interfere on its own motion, 

lieu an appeal lies apainst any criminal 
proceedings but no appeal is brought, no pro- 
ceeding.s by way of revision can be entertained 
at the instance of the partj' who could liave 
appealed, having regard to section 430 (5) of the 
Criminal Procedure Code ; and if proceedings by 
way of revision are instituted by such a party, 
the High Court cannot interfere even on its own 
motion under clause (l)of that section. 

i/unio V. Crown, 28 Ind. Cas. 108; 8 S. L. R. 229; 
IG Cr. h. J. 252, followed but doubted. 

Application to revise an order of 
First Class Sub-Divisional Magistrate, 
Tando Mahomed Khan, dated the 12th 
November 1923. 

Mr. Motiravi L. Lalvani, for the 
Applicant. 

Mr. T. G. Elphinston, Public Prosecu¬ 
tor for Sind, for the Crown. 

JUDGMENT.— The facts of this 
case are shortly as follows:—The Sub-Di¬ 
visional Magistrate, it would seem, called 
upon a certain Nuran to give security 
for good behaviour under section 118 
of the Criminal Procedure Code. Nuran 
appealed to the District Magistrate who 
contirmed the lower Court’s order. Nuran 
then produced sureties before the Sub- 
Divisionai Magistrate of Tando and the 
learned Magistrate rejected them for 
^reasons which 1 shall refer to later. 



Xuran did not lodge any appeal against 
the Sub-Divisional Magistrate's order 
as he might have done to the Sessions 
Judge. He has, however, come in re¬ 
vision to this Court. We are of opinion, 
that the leasons given by the learned 
Sub-Divisional Magistrate for rejecting 
the sureties are not proper ones. It 
would almost be impossible for any one 
to put forward a surety which would 
pass successfully liis scrutiny. If the 
witnesses know the sureties then accord¬ 
ing to the learned Sub-Divisional Magis¬ 
trate they are his friends and they 
are joined together by the common 
bond of offering protection to Bad- 
jnashes. If, on the other Iiand, the witnes¬ 
ses say that they do not know’ Nuian, 
they are rejected as being unwoithy 
of belief. No less than six witnesses 
came forw'ard in this case amongst 
whom one w’as a retired Mukhtiai'kar. 
We think that on his evidence and on 
that of the other witnesses called to 
prove the value of the sureties, the learned 
Sub-Divisional Magistrate should not 
have rejected them. The difficulty, 
however, which stands in our way is 
the section 439, sub-cluase (5) of the 
Criminal Procedure Code. It lays down 
that where an appeal lies and no appeal 
is brought, no proceedings by way of 
revision shall be entertained at the in¬ 
stance of the party wdio could have 
appealed. Now here an appeal lay 
and it was not brought. It would seem, 
therefore, under section 439, sub-clause 
(5) that w’e are precluded from helping 
the applicant. Section 439, clause (1) 
has been brought to our notice. Under 
that section the High Court in the 
case of any proceedings the record of 
which has been called for hy itself or 
which has been reported for order or 
which otherwise comes to its notice 
the High Court may in its discretion 
exercise any of the powers conferred 
on the Court of Appeal. The question 
arises whether, precluded as we are 
hy section 439, sub-clause (5) w’e yet 
have a discretion vested in us by sec¬ 
tion 439, sub-clause (1). If this were a 
resintegra 1 should incline to the opin¬ 
ion that the High Court under sec¬ 
tion 439, sub-clause (1) shoixld on itq- 
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own motion interfere wherein injustice 
appears to have been done even in 
spite of the l)ar in its way from sub- 
clause (5). But the matter is not a 
7*C5 Integra. A decision on this point 
was pronounced Per Curiam in the case 
of Jumo V. Emperor (1). The learned 
Judges observed: “No doubt this Court 
can interfere on its own motion in 
cases where a person affected is de¬ 
barred from moving it under section 
439, sub-clause (5) but in tins case the 
Court has not acted of its own motion 
in calling for the proceedings under 
section 435 but at the instance of the 
applicant and it would be a pure 
quibble to say that in spite of tlie pro¬ 
visions of section 439, sub-clause (5) 
of the Code, the Court could do what 
applicant wants of its own motion. 
Tiiis would be a mere evasion of the 
Statute which the Court cannot I'^erniit”. 

It may at some future date be desir¬ 
able for a Full Bench of this Court to 
consider whether the learned Judges 
in the case of-/aHto v. Crown (1) did 
not go rather beyond tlie necessity of 
the case before them in making these 
observations and whether tlie Court 
has not full liberty to act under sec¬ 
tion 439, sub-clause (1) in spite of sub¬ 
clause (5). But until the Full Bench 
does consider the reasoning in Jximo v. 
Crown (1) and set it aside we are bound 
by that ruling. There is thus no other 
course open to us but to dismiss this 
application for revision. At the same 
time, we would express the hope that 
the learned Sub-Divisional Magistrate 
will consider our remarks and deal 
with any further application for sureties 
which may be presented before him 
agreeably to what we have said. 

P. B. A. & Application disynissed. 

N. H. 

(1) 28 lad. Cas. 108; 8 S. L. R. 229; 16 Cr. L. J. 

252 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 9S-B or 1921 

July 31, 1924. 

Present:— Kinkhede. A. J. C. 
IjOC'AL GOA^ERNMENT—Applicant 

vey'sus 

GI' LAM JIL^ANI—Accused—Opposite 

Party. 

Criminal Procedure Code {Act V of IS0S},ss. 4JJ. 
IfiO, IiOT, J/OS, 6t) I-A'-Case pendimj before, 
Sub-Divisional Magistrate —Order of bail bif 
Sessions AJtdje High Courts whether can interfere, 
—"Any proceediyigs" in s. scope of -Passage 
prejudicial to fair trial of case--'Power of 
High Court to expunge. 

A High Court lias no jurisdiction to entertain 
an application under section-l})7 (5) or .section-I9S 
of the Criminal Procedure Code agairjst an 
order granting bail, iia.ssed by a Sessions .Judge 
in a case pending before a Subordinate Magis¬ 
trate. The powers of the High (\)url under 
section 197 i.ai of the Code are restricted to the 
c.^ses of person.? released by the Trial .Magistrate; 
and those under section 15)8 enable the High 
Court to release an accused on bail but not to 
order the arrest and conimis.sion to custody of 
persons alreadv released on bail by the Sessions 
Judge, [p. 757, cols. 1 c'c 2.] 

Hut proccediug.s in which it is or has been 
determined whether bail from the accused person 
should hd taken or not fall within tlie detinition 
of “any proceedings” under section i;i5) of tlie 
Criminal Procerlure Code and the High (>ourt has 
powers under lhat section to interfere and thus 
to control the propriety as well as the re- 
gularit}' of orders in such proceedings, [p. 758, 
col. 1.] 

Manikam Mudali v. Queen, (> M. G.'l; 0 Ind. Jur. 
573; 2 Weir 105); 2 Ind. Dv»c. (.v. s.) .122. King- 
Emperor v. Badri Prasad, 5 A. L. J. 119; A. W. N. 
(15)03) 15)5; 8 Cr. L. J. 19, Queen v. Tkimma Reddi, 

10 M. L. J. 411 and EaizMuhammad v. Emperor 20 
Ind. CUs. 209; 9 N. L. R. 81; 11 Cr. L. J. .385, 
referred to. 

At any rate, the Hic^h Court can interfere with 
an order granting bail passed by a Sessions 
Judge under its inherent powers under sec¬ 
tion 561-A, Criminal Procedure Code, fn 758 
col. 2.] 

The Higli Court has powers under section 5(>1-A 
of the Criminal Procedure Code to order the 
expunging of passages in the order of a t3essions 
Judge granting bail if such passa^^ea are likely 
to prejudice the Magistrate in the impartial trial 
of the case. [p. 759, col. 2.] 

Revision against an order of the Ad¬ 
ditional Sessions Judge, Akola, dated 
the 9th July 1924. 

Mr. P. Lobo, for the Applicant. 

Pr. H. S. Gour, for the Opposite Party, 



INDIAN CASKS. 


[1924 


7oG 

LOCAL GOVERKMEKT V. GUt.AM JILAN'I. 

ORDER. —One Ranikuwar, a young 
woman of 20, and lier husband, Gopala, 
are alleged by the prosecution to have 
been wrongfully coniined Vjy one Gulani 
Jilani with the lielp of his eonfederai'.-^, 
with a view to elTeet recovery of a debt 
saidtobe due to him fi'om Gopala. by com¬ 
pelling Gopala to lu'ina; in Ids "wife with 
him, in order that tliey both shtmld 
transfer to him certain fields in the name 
of the wife, in satisfaction of the said 
debt by executing a deed in his favour. 
After bringing the husband and the wife 
under their clutches by keeping them 
confined, the accused are said to have 
taken them from place to idace and 
kept tliem in secret wrongful confine¬ 
ment with a view U) attain the object 
of extorting a document from them. It 
is also the case of the i)rosecution that 
while they ^vcre in such secret conliiic- 
ment they were made to execute a 
certain dociiment and after that was 
done, the accused managed to finally 
separate the wife from the husband thus 
comi)elling the former to remain behind 
in the wrongful custody of Gulam Jilani 
and his associates until she was traced 
at a house in Pi])algaou Raja. During 
her stay with Gulam Jilani and others 
Ramkuwar is said to have been raped. 

A i)rosecutiou was accordingly started 
in the Court of Mr. K. R. Joshi, Sub- 
Divisional Magistrate, Kliamgaon, against 
Gulam Jilani and six otliers, two out of 
whom are absconding, under sections 
365, 366, 376, 386, 346, 317 and 109 of the 
Indian Penal Code. While Gulam Jilani 
and his four otlier associates were being 
thus tried together before the Sub- 
Divisional Magistrate in Criminal Case 
No. 13 of 1924 an application under sec¬ 
tion 497 of the Criminal Proce<lure Code 
Avas made to the Magistrate on behalf 
of the accused for their release on hail. 
The Tr>’ing Magistrate refused to grant 
bail for reasons slated in his order dated 
25th March 1924. 

An independent a]>plication Avas maxle 
to the Sessions Judge, Aknla. (Mr. K. H. 
Misray on behalf of all the liA'e accused 
on 3rd May 1924 under section 498 of the 
Criminal Procedure Code. The Sessions 
Judge after considering the evidence 
Avhich had till then gone on the record, 


passed the order dated 9th May 1924 grant¬ 
ing the bail with heavy sureties. He ex¬ 
pressed his A'ieAvs on the evidence rather 
strongly and observed: “ The facts dis¬ 
closed ... (1) an offence under sec¬ 

tion 347, Indian Penal Code, Avhich 
being bailalde there should be no objec¬ 
tion to the grant of bail ” It is against 
this order dated IJth April 1924 passed by 
theSessions Judge that Criminal Revision 
No. 99-B of 1924 is filed on behalf of the 
Local Government purporting to be one 
under section 497, sub-section (5j of the 
Criminal Procedure Code. 

WJiile passing the aforesaid order 
dated 9th May 1924 the Sessions Judge 
noticed an irregularit}^ in the trial of 
the Criminal Case No. 13 of 1924 Avhich 
consisted in trying the offence under 
section 376, Indian Penal Code, of Avhich 
Gulam Jilani was accused, in the same 
case, and pointed out tlie advisability 
of trying it separately “ if the prosecu¬ 
tion or the Magistrate so Avish”. Ac¬ 
cordingly tlie trial Avas split up and a 
separate case started under sections 376 
coupled Avith some other sections against 
Gulam Jilani alone on 17th May 1924 
(Criminal (’ase No. 67 of 1924). AVhile 
Gulam Jilani Avas thus on lus separate 
trial for the offence under section 376 
an application Avas made on his behalf 
for being released on bail under section 
497, sub-section (1), Criminal Procedure 
Code, as this Avas not coA'ered by the 
order i>assed on 9th May 1924. This 
application Avas rejected by the Sab- 
Divisional ^Magistrate for reasons stated 
ill the order dated 21st May 1924. Con- 

V 

sequently on 4th June 1924, an application 
under section 498 of the Criminal Pro¬ 
cedure Code Avas made to the Court 
of the Additional Sessions Judge, Akola. 
The Additional Sessions Judge (Mr. 
Deshpande) by liis order dated 9th June 
1924 ordered bail to betaken from Gulam 
Jilani. It is against this order that 
Criminal Revision No. 98-B of 1924 has 
been .simihirlv filed on behalf of the 
I..ocal GoA^ernment. 

A Rule Xisi was issued in each of the 
aforesaid cases to the opposite party to 
shoAv cause Avhy the bail bonds should 
not be cancelled and also for personal 
appearance before this Court, The non- 
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applicants accordingly appeared and 
showed cause wliy the Kale should not 
be made absolute and this order will 
govern the decision of both the cases. 

On behalf of the accused a prelimi¬ 
nary objection is taken to the jurisdiction 
of this Court to entertain a revision 
against the order granting bail passe<l 
by a Sessions Judge under section 49S 
of the Criminal Procedure Code, and it 
is further urged that secti(ni 497, sub¬ 
section (5) under which 1 he applications 
for revision are professedly made, has 
no application and does not confer 
jurisdiction on this Court as that sec¬ 
tion apyilies to the ('ase of a re- 

Icfised by the Trial Magistrate under that 
section. In this case the Trial Magistrate 
had refused to grant l)ail as his ordeis 

dated 25th April 1924 and 21st May 1924 
show. Consetpiently section 197, sub¬ 
section (5) has no ajiplication to I lie 
present case. As regards the power of 
this Court under section 198 it is argu¬ 
ed that that section in terms enables the 
High Court just as it does the ('curt 

of Session to direct that “ 
any ])erson mav be admitted to bail, 
Avhether there ‘l)e an ap])eal on con¬ 
viction or not, but that it does not 
confer on the High Court a similar 
jurisdiction as the one conferred hy 
section 497 sub-section (5) to cause any 
person who has })een release.'! uiKtei 

section 498, by the Sessions J udge to be 
arrested and commit him to custod> 1 he 
(Counsel for the. accused further ^ubmits 
that the jurisdiction of the High Com t, 
and the Sessions Jiulge is concurient 
in the matter of admitting accused pei- 
sons to bail, and that as ample discre¬ 
tion is given to the one as to the other, 
and that this Court cannot therefoie, 
substitute its own discretion for that of 

the Sessions Judge. . , . f 

There is much force in this argument 

addressed in support of the preliminary 

objection, and I am inclined to the 

view that the applications for revision 

as laid under section 197 sub-sectmii 

(5) are not maintainable. I am further 

of opinion that they are not maintain- 

ahle under section 498 as it stands; but 

at the same time I am of opinion that 

tilts does not and cannot mean that 



the High Court’ has no power to inter¬ 
fere with orders made in proceedings 
for bail when such jiroceedings are 
proved to be illegal. The proceedings 
in whicli it is or Jias to be determined 
whether bail from the accuse<l iiersoii 
sliould be taken or not. fall within the 
deliiiition of judicial ju'oceedings and 
the High (\nirt has jiower to interfere, 
with the order made in such proceedings: 
Mitnik'iDH Muddh v. (Jneen (1). Kven 
thougii the High Court’s l)o^ver of in¬ 
terference is tlius limited, the Allaliabad 
High Court in a case of King-I^Jmpcmr 
V. liddri /b'u.s'fo/ (2) pointed (,iut that, 
where a Sessions 4 udge after eonsider- 
ing tlie eviflem* thinks that there an* 
no reasonai)h* grounds for liel ieviiig t lie 
accused to be guilty of tlie ottViice of 
which he is accused, and release liim 
on bail, the High Court will not go 
behind this finding and cancel the 
order of the Judge releasing the accused 
oil bail. Of course this ca.se was com¬ 
mitted to tlie Se.ssions and the order 
was i)assed liy the Sessions Judge in 
the course of tlie Sessions trial. Hut 
this docs not make any ditYereiice in 
]>rinciple. A similar view was also taken 
in Queen v. Thinirna Redd I (J). Tlie 
admission of an accused to Iiail is a 
matter within the discret ion of the Judge 
liefore wliom it com-^s. The discretion 
of the Trving ^lagistrate if exercised in 
favour of releasing the accused on 
bail is expressly made, under section 
497 (5), Criminal Procedure Code, ru1>- 
iect to revision by the High Court. 
While the discretion of Hie Sessions 
Judge, lias not been siniilaiy made 
subject to such revisioiial jurisdiction 
by the High Court by any express pro¬ 
vision to that effect in that or other 
sections in the Chapter on Bails. But 
this does not mean that the Sessions 
Judge is at liberty to exercise the dis¬ 
cretion vested in him under law, arbitr¬ 
arily and not in conformity with sound 
judicial principles. 


1 1) () M. G3; C Lu'l. Jur. 'iT.'S; 2 Weir tO'J; 2 Ind. V^c. 

^'';2V5*A. L. J. HU; A. W. X. (U)OS,' 195; 8 Cr. b. 
J. 40. 

(.U 10 M b. 4. III. 
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The Court of every Sessions Jiulge in 
Central Provinces ' aiul Beiur is subject 
to tlie general revisional as also ap¬ 
pellate jurisdiction of tliis Higli Court 
Avhich is the higliest Court of Appeal or 
Eevision for the Provinces, ainl i1 is not, 
therefore, correct to say that, even if it 
appears in any particular case the re¬ 
cord of which has been called for by 
it tuider section 430 read with section 
435, Criminal Procedure Code, or it 
comes to the notice of the High (Yuirt, 
that the Sessions Judge has not exer¬ 
cised his discretion with proper care, 
the High Court should be powerless in 
the matter of interference. The words 
“any proceeding" in section 439, Crimi¬ 
nal Procedure Code appear to me to 
l)e suthciently general to give to the 
High Court ample power to control the 
projudety as well as the regularity of a 
finding, sentence or order of any inferior 
Criminal Court, should it appear to it 
fit to do so. No hard and fast limita¬ 
tions can, therefore, be placed on the 
powers of superintendence and correction 
which the Higli Court can exercise over 
the proceedingsof the Courts subordinate 
to it. In my opinion the words ‘any 
proceeding’ would apply even to the 
proceedings for bail taken before a 
Sessions Judge under section 498, Crimi¬ 
nal Procedure Code. In the ca.se of 
F<iiz Miihummad v. Emperor (4) this 
Court laid down that under section 439 
read with section 435 of the Code of 
Criminal Procedure, 1898, the High Court 
has power to revise an order of proceed¬ 
ing which though legal, is, in its opinion, 
sufficiently improper to justify its inter¬ 
ference. I have, therefore, no doubt that 
the powers of this Court are sufficiently 
wide. 

It is. however argued that the essence 
of the Code of Criminal Procedure is to 
be exhaustive, and where no express 
power to interfere with an order of a 
Court of Session granting bail under sec¬ 
tion 498, Criminal Procedure Code, is 
conferred on the High Court by any of 
the other sections, such power ought not 
to be exercised, because by such inter¬ 
ference the liberty of the accused who are 

(4)20Ind. Cas. 209; 9 N. L-R. 81; 14 Cr. L. 

28 o. 


let off on bail is likely to be jeopardised. 
On the other hand it is urged on behalf 
of the Crown that to deny such authority 
to the Higli Court might in some cases 
result in great injustice to the prosecu¬ 
tion. 1 think tliat if any authority be 
lacking under any of the other sections 
of the Code, section 561 A added by the 
new Amendment Act XVIII of 1923 
supplies it. That section gives statutory 
recognition to the inherent powers of the 
High Court—a principle which is already 
well-recognized. For all these reasons I 
hold that the preliminary objection fails 
and that I can in the exercise of my general 
revisional jurisdicton entertain the peti¬ 
tions for revision though not under the 
particular section under which they are 
laid. 

I now proceed to discuss the merits of 
the orders dated 9th May 1924 and 9th 
June 1924, passed by the Sessions and 
the Additional Sessions Judge on the 
bail applications respectively made to 
them. The Sessions Judge while 
dealing with the evidence before him 
in connection with a side issue of 
granting or refusing bail has to a certain 
extent not been very careful or guarded 
in the use of certain expressions. Ex¬ 
ception is, therefore, taken on behalf of 
the Crown to certain passages in the 
order where he has even gone to the 
length of holding that “the facts dis¬ 
closed to his mind an offence under sec¬ 
tion 347, Indian Penal Code " which was 
bailable offence, and another when lie 
expressed his opinion in the following 
terms “ Looking to the stories as told by 
Gopala and his wife in their plain nara- 
tive void of all exaggerations there was 
no intent at secret confinement with 
any object, but it was after all a case of 
wrongful confinement in an aggravated 
form for the purpose of extorting from 
the person confined, any property' or 
valuable security, falling under section 
347, Indian Penal Code, which is a bail¬ 
able offence". The underlined w'ords 
are likely to be misconstrued by 
each party. The prosecution says the 
story appeared to the Sessions Judge to 
be a plain narrative which was devoid of 
all exaggerations, wdiile it is capable of 
bearing the interpretation that what was 
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meant by the Sessions Judge was that if 
the stories are stripped of all the exag¬ 
geration they would show that. In a still 
another passage in liis order he observes: 
“The Magistrate lias rightly characteris¬ 
ed the story of the woinin to be a thrill¬ 
ing story, hut it is at the same time a 
story which bears close and careful 
scrutiny. I have no desire to prejudice 
the mind of the Magistrate. In granting 
bail or otherwise, I have to consider what 
offence, bailable or non-bailable, appears 
to have committed and also to the method 
adopted in the trial calculated to pre¬ 
judice the accused or otherwise.” In 
this passage the expressions “ bears close 
and careful scrutiny ” are relied on, on be¬ 
half of the Crown, as indicating that 
the evidnce is strong enough to stand 
scrutiny and still the bail is allowed. 
What the Sessions Judge meant was “ re¬ 
quires close and careful scrutiny. No 
doubt the Sessions Judge has qualified 
his opinion by saying ” he has no desire 
to prejudice the mind of the Magistrate , 
still I cannot help remarking that the 
Sessions Judge could well have re¬ 
frained from expressing such pronounced 
views on the evidence. His attempt 
at refuting some of the arguments used 
by the Ma^gistrate in refusing the hail, 
leads me to think that he was approach¬ 
ing the question as if he was sitting in 
judgment over the order of the Magis¬ 
trate by way of appeal or revision. This 
was not, however, really the case. 1 he 
application to his Court was an independ¬ 
ent application and it had to be and 
could have been disposed of on its own 
merits and without reference to the 
grounds stated by the Trying Magi^rate. 
What is needed in such cases is a bioad 
and not nice and critical examination of 
the evidence. Ordinarily, evidence for 
the prosecution ought to be takeri at the 
face value unless it is ob\ lousl}' 

incredible. ^ . 

The Counsel for the Crown justly re¬ 
marks and in fact he had made it a 
ground for special grievance against the 
oi’der under consideration that obseiv- 
ations such as these in an order for bail 
are likely to influence the further toal^ of 

the case and also the mind of the Trying 
Magistrate. There is room for thinking 


that such remarks or observations com¬ 
ing from the Se.ssions Judge are likely 

to be misconstrued hv Subordinate* C'ourts 

« 

and might in some instances even shape 
the ultimate decision hy such Magistrate. 
Really siieaking section -l!)8, Criminal 
Procedure Code, makes no distinctiem 
between bailable and non-bailable offen¬ 
ces in connection with the discretion 
Avhich the Sessions Judge may have an 
occassion to exercise in any particular 
case. In this particular case the Sessions 
Judge may well have refrained from ex¬ 
pressing his views whether tlie facts 
disclosed a bailable or a non-bailable 
offence. I, therefore, think that fliose re¬ 
marks some of wliich are ettuivocal or 
ambiguous and, therefore, likely to be 
misconstrued were not quite necessary 
in the particular ciicumstances of this 
case. Acting under the ]iower recognized 
by section SOl-A, Criminal Procedure 
Code, I, therefore, direct that the objection¬ 
able matter which is likely to be mis¬ 
understood a.s meaning that the Sessirms 
Judge has prejudged the case, be 
treated as expunged from his order dated 
9th May 1924. 

In the order of the Ad<litional Sessions 
Judge datefi 9th June 1924 there are 
more or less similar observations which 
I need not reproduce here at length which 
are also objectionable and are likely to 
be similarly misconstrued by the Trying 
IMagistrate. while ap]irecialing or weigli- 
ing the evidence and the probabilities 
of the case. These observations are to 
be mostly foun<l in ])aragrai)h 3 of his 
order. Acting under section 5()1-A, 
Criminal Procedure Code, I direct that 
the order dated 9th June 1924 should be 
read as if all such objectionable matter 
which is likely to create an ex])ression in 
the mind of the Trying Magistrate that 
the Additional Sessions Judge has pre¬ 
judged the case, is expunged thereform. 

Looking to the nature of the offences 
which the accused are alleged to have 
committed, and taking into consideration 
the advisability of giving to the prosecu 
tion a fair opi>ortnnity of arlducing evi¬ 
dence of a really incriminating nature, 
untrammelled hy the dread wliich the 
accused, if let oil* on bail, might inspire 
on the minds of the prosecution wit- 
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iiej^ses, the Tryin" ^la^'istrate in his dis¬ 
cretion thought iit In n'fiise the bail. On 
the other hand tlie St'ssions dud"e and 
the Aflditional Sessions Judae have after 
takin into consirlei’ation those circum¬ 
stances, and the ]>ossi'i)le inconvenience 
which may lx* r-aused to the accused hv 
tlieir detention wliile under trial, in their 
discretion tlti*5n,^lj [it to hold that the ha- 
lance of j list ice was inoj’conthe side of 
the accust'd tlian of the (h‘own and allow¬ 
ed tile hails. 'l'h(‘ ^\■hitd^ I liave 

thus to consider is whether this discre¬ 
tion lias hcen iiaju'iipcjly exercis(*d hy the 
Sessions Judue, or the Additional* Ses¬ 
sions Jiidu'i*, or, in the words of Stnnyon, 
A. -•). in h'titz M ulnihi in<i<l v. Hmperor 
il) whether the order or ju’(K*e(*dini^ for 
.Urantin*;- hail tJiou^jh Ivijal i.s milficientlif 

in ha//’ interferoicc ." 

'L'a-Uiinr all the circumstances iutoconsi- 
dei'ation and particularly- the j'iglit of an 
accused to (hunand tliat the charges 
against liiin should he tried without any 
unnarsonalile delay, 1 think that the dis¬ 
cretion cannot in the circnmstancos of 
tlie cases before me, \)e said to have been 
inipi’operly or arliiti-arily exereised so as 
to call for my interference. In these cases 
very large number of witnesses 33 in one 
and 17 in another are proposed to he 
examined hy the in-oseention. TJiis 
must necessarily entail enormous (lelay 
in the trial anti disposal of the (*ases, 
and it may not, therefore, he proper to 
detain the accused in custody indefinitely 
hy cancelling the bail-bonds already 
taken from them. In the case of Nare 7 i- 
(h’<i Ldl A’/mn v. Emperor (5) the High 
Court of (''alcutta granted hail on the 
grouiul of nnreasonahle delay. Adopt¬ 
ing the lu'inciple of that case I tliink I 
am justified in refusing to cancel the 
bail-bonds in tlie t'ases before me. 

The ajiplications are, tlierefore, re¬ 
jected and the Rule yisi issued in each 
case is herein* discharged. 

« CTp 

0 . u. n. App(icdtions I'ejectcd. 

^ Rule diacharrfed. 

N. H. 

(5> 1 Ind. Cas. :;1S; .JG C. IGG; 13 C. tV. N. 13; 9 
C'l'. L. J. 3/0, 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

CRuriNVAL Revision* Application 

No. 11 OF 1924. 

March 24, 1924. 

Prei^ent : —Mr. Kincaid, J. C., and 
Mr. Aston, A. J. C. 

KHANU AND OTHERS—ACCI’SED— 

Applicants 

versu.<i 

EMPEROR— Opposite I^vrtv. 

Criminal I'rncedure Code plO 1’ of ISffS), fis. J09, 
Matjisfrale refu:<in<j to charge accinfed 
icitli ojjence triable by ('nu7’t of Ses.'^ioji - Discharge 
or ucijuittal- District Magistrate's order of com¬ 
mittal to Sessions, legality of Rerisional powers, 
I .rct'cise of. 

tVrtain jjcrsons were charged before a Alugis- 
irate (*f the First Clas.s under sections 421 and 
oOG. Part II, of tlie IVnal Code and acquitted. 
Suhscquently the complainant made .several appli¬ 
cations to him to frame a charge against the 
accused iimlcr section 393, Penal Code, and commit 
the accused tiithe Court of Session. I'he Magis¬ 
trate put the ajipliealions on record but declined 
to entertain them. The complainant, thereupon, 
moved the District .Magistrate who acting under 
section i.)7 of tiu* Criminal I*nK*c(Iure Code, framed 
a charge against the accused and committed them 
to l;ike their trial before the Court of Ses.sion. 
On its being contended, on revision, that the order 
of the District Magistrate was illegal on the 
ground that the accused had been acquitted and 
not discharged : 

Held, that the order of tlie Magistrate was in 
subj-tance an order discharging the accused in 
j- spret of an alleged offence xinder section 395, 
i^■*mal (’«)dc, and that the District Magistrate had 
jurisdiction to make the order sought to be revised, 
[p. 701, col. 2.] 

Krishna Ueddi v. Subbamma, 24 M. 136; 2 Weir 
54 1. followed. 

King-Kmperiir v. Ayyan, 24 M. 075; 2 Weir 699. 
Abdul ilahim v. Bazruk Ali, 41 Ind. Cas. 658; 22 
C . . N. 117; 26 C. L. J. 210; 18 Cr. L. J. 834. 

Jn rc Scssi07)s Judge of Cfdmbatore, 47Tnd. Cas. 669; 

41 M. 982; (1918) M. \V. N. 486; 24 M. L. T. 82; 35 
M. L. J. (567: 19 Cr. h. J. 945 and Guilt Bhagat v. 
Nuruia Stngh, 77 Ind. Cas. 734; 2 Pat. 708, distin¬ 
guished. 

^ M here a discretion has been exercised hy a 
Court of competent jurisdiction which is not cn 
the face of it arbitrary, the practice of the High 
Court is that as a revisicnal Court, it will neither 
enquire into the reasons nor interfere with the 
exercise of the discretion, fp. 763. col. 1.] 

Gtilli Bhagat V. Sarain Singk, 77 Ind. Cas. 734; 

- Pat. 708, followed. 

Application to revise an order of the 
District Magistrate, dated the 24th 
November 1923. 

^Ir. Dha?-mdas Mulchand, for the Ap¬ 
plicants. 
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Mr. T. G. Elphinstoyi, Public Prosecu¬ 
tor for Sind, for the Crown. 

JUDGMENT.— The facts of this 
case are shortly as follows :— 

There was a dispute between one 
Bhurasing, a zemindar of Matli, regard¬ 
ing the ownership of the produce ot 
Survey No. 15, Deh Bhambhai, Taliilaf 
Matli and certain Khanu. Both ])arties 
claimed to be owners of this Surve\' 
Number. As the result of this dispute 
Melliusing the brother of Bhurasing. the 
zemindar, tiled a com]daint under section 
145 of the Ch’iminal Ih'ocedure Code in 
the Court of the mnkhtiarkar nwd First 
Class Magistrate of (luni against Khanu 
and others. In tliose ]u-oceedings the 
Magistrate attached the i>roduce of tins 
Survey Number through the mukhliavkar 
of jNIatli and ordered that a watchman 
should be appointed to look alter the 
produce. Agreeably to those directions 
the inukhtiarkar of Matli ordered 
Bahadurkhan Tapedar to comply witli 
them and the Tapedar put a seal on the 
produce and appointed a watchman 
the name of Khamiso to look, attei 

it 

^ bn the night of the 31st of December 
1022, so it has been alleged by the 
prosecution, Khanu, Khamiso, Imauibux. 
Darvakhan and a certain Mahomed 
Khan, who has since absconded, came 
on the scene with hatchets and removc<l 
the produce from the possession oi tlic 
watchman Khamiso. He remou.sirated 
with them, but they overawed him by 
threatening to kill him with hatc-hets 
which they carried. Khamiso the 
watchman afterwards made a repoit ot 
what had happened to the Tapedar and 
the Police challanecl Khanu, Khamiso, 
Imamhux and Daryakhan under section 

424 and section 506 Part II of the 
Indian Penal Code before the kiis 
Clas.s Magistrate of Ian do Mahomed 
Khan (Mr. Hassanali). That gentleman 

enquired into the case and on the Ibtli 
of September 1923 acquitted all the 
accused of the ofiences with whicli the.^ 

had been charged. An apidication wim 
subsequently made by the J aPf l.m 
Bahadurkhan to the learned District 
Magistrate, urging that the accused 
Khanu and the three accused jier.sons 



Khamiso, Imambux and Darvakhan 

' 4 

should have been committed to the 
C'ourt of Session on a cliarge framed 
under section 395 of tlic Indian Penal 
Code. The learned Distidct Magistrate, 
]\lr. 'Taunt(ui, on the 24th of N(.)veniber 
1923 came to the conclusion that there 
was a prima. fade case of an olYcnce 
under section 395 of the Indian P(‘nal 
Code and committed them to take tiieir 
trial before the Court of Session 
.Vgainst the leai'ned District Magistrate's 
order of committal Khanu and the three 
other ])ersons committed have made an 
api)lieation in revision to this Court. 
Tlie aiiplication was adniitt<*d only for 
the examination of tlie legal (piestioii 
whether the learned District Magistrate 
in view of the acquittal order of the 
First (dass Magistrate was empowered 
by law to commit the accused to lake 
their trial lieforo the Sessions (.’ourt of 
ail ulYence committed under section 395 
of the Indian l^enal (\)de. 

We have liad the heiielit of an able 
legal arguuieut by the learned Pleader 
on behalf oftlie accused. Ni'vortheless, 
we ai*e of the opinion that the order 
of tiie learned District ^lauistrate was 
within his com})e;ence to jiass. We rlo 
not wish to examine it on the merits, 
as the ai)i>lication was not admitted on 
tlie nuu'its. We shall only examine liie 
law point involved. 

The (lucslioii for our decision is simply 
this, wliether the District Magistrate 
had under section 437 of the C'riminal 
Pi’ocedure Code iiowcr to (‘ommit, the 
accused before the (\)urt of iSession. 

In this connection if must he borne 
in mind that no less than three ap]>li- 
catious, all of which the learned ^Magis- 
trate has i)ut on record, Avere made 
to the Magistrate to commit the case, 
to the Court of Session. lie declined 
to do so and in declining to do so 
lie really discharged the accused, al¬ 
though he |)ass(‘<l no formal written 
order to that elVeol. 'This case, as it 
seems to us, is on all fours with tiie Full 
Bench case of Krishna Reddi v. Siiblximma 

(D. 

The following passage from the judg- 

il) IM M. UG; 2 Weir oAA 
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ment of the Full Bench is highl 7 
pertinent:— 

“If section 209 of the Criminal 
Procedure Code is to be construed as 
meaning that there can be no Miseharge’ 
under that section in respect of an 
offence exclusively trialde by a Court 
of Session in cases wiiere it apiiears to 
the Magistrate tlial the accused should 
be tried before liimself or some other 
Magistrate in i’es]>ect of offences not so 
exclusively triable, tliere would be a 
deadlock, since tliere is no provision in 
the Code, other than tliat contained in 
section 209, for dealing with a case 
where the Magistrate is of oinnion that 
tliere is no evidence of an alleged offence 
wliieh is triable exclusivelv bv a (Vuirt 
of Session but considers that the accused 
should be triefl before himself, or some 
other Magistrate, in respect of alleged 
offences which are not so exclusively 
triable. From the terms of the j\Iagis- 
trate's order it is clear that he adjudi¬ 
cated upon the question whether there 
was any evidence against the accused 
in respect of the major offence. The 
Magistrate came to the conclusion that 
there was not, and he declined to charge 
him with the major offence. It seems 
to us that this is a 'discharge’ within the 

meaning of section 209. .. 

We think that the Sessions Judge had 
jurisdiction to make the order under 
section 43G." 

The case of Emperor v. Axjyan 12] was 
brought to our notice. But that case must 
be widely distinguished. There the learn¬ 
ed Magistrate tried a person for giving 
false evidence in a judicial proceeding. 
The Sessions Judge subsequently lield 
that as this false statement had been 
made in connection Avith a charge of 
murder the accused could only have 
been tried by the Court of Session. 
He held that the trial and conviction 
by the First Class Magistrate Avere Amid 
and set aside the convictions. Their 
Hordships A’ery properly held that e\mn 
though the facts di.sclosed a graver 
offence, yet the Magistrate aahs perfectly 
competent to try and convict the 


prisoner for a lesser offence AA’hich the 
facts disclosed. The proceedings, there¬ 
fore, Avere not void. 

That question does not arise here. 
Tile question before us is not AA^hethcr 
the aeriuittal of the accused Avas Amid 
but Avhetliei* the jMagistrate did or did 
not diseharge the accused of an offence 
under section 395. 

The learned Pleader for the applicants 
next relied upon the case of Ahdxd 
lldkim V. BdzruJc Ali (3). That decision, 
too, can be distinguished from the 
jiresent one. There the Magistrate neAmr 
eonsidered whether the accused had or had 
not committed a graver offence. As the 
learned Judge. Richardson, J., observed, 
the Magistrate's mind Avas never directed 
to that issue and it Avas not enquired 
into. Here three applications Avere made 
to the learned Magistrate of the First 
Class to commit the accused to take 
their trial in the Court of Session. As 
the learned District Magistrate has 
obseiwed, it is thus clear that this issue 
AA'as present to the First Class Magis¬ 
trate s mind, Avhen he was disposing of 
the case. 

A somewhat similar case is reported 
as In 7r, Sessions Judge Coimbatore (4). 
But there the graAmr offence Avas not 
mentioned in the Police charge sheet 
and the graver offence Avas not pressed 
by tlie prosecution. Nor Avas the 
Magistrate asked to frame a charge 
against the accused in respect of it. 
riieir Lordships, therefore, held that the 
case was not covered by Krishna Heddi 
V. Suhhamma (1). The last case lumiight 
to our notice is that of Gulli Bhagat v. 
iS.arain Singh (5). That case so far as 
Ave can understand it, has no bearing on 
the present question. All that the 
Judges laid doAvn tliere was that the 
High Court AAmuld not interfere in 
reA'ision at the instance of a private 
party AA'ith an order of acquittal passed 


;3) 41 Ind. Cas. 658; 22 C. \V. N. 117; 26 C L. J. 
210; 18 Cr. L. J. 834. 

i4) 47 Ind. Cas. 661); 41 M. 9S2; (1918) M. W. 

486; 24 M. L. T. 82; 35 M. L. J. 667; 19 Cr. L. 
J. 94o. 

[ 0 ) 77 Ind. Cas. 734; 2 Pat. 708, 


(2) 24 M. 675; 2 W«ir 699. 
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under section 494. It contains, however, 
a passage which we might well quote 
in our present judgment: “Where a 
discretion has been exercised by a Court 
of competent jurisdiction wliich is not 
on the face of it arbitrary, tlie practice 
of the High Court is that as a revisional 
Court it will neither enquire into the 
reasons nor interfere.’’ 

In the present case before us a 
competent District Magistrate has, after 
recording grounds which show that he 
had carefully studied the case, passed 
an order directing committal of the 
applicants to take their trial before the 
Sessions Court of an offence said to have 
been committed by them under section 
395. We as a reversional Court do not 
propose either further to enquire into 
the reasons or to interfere with the 
judgment. 

The application is dismissed. 

P. B. A. Application dismissed. 

& N. H. 


CALCUTTA HIGH COURT. 

Application for Leave to Appeal to 
pRivv Council No. 102 of 1923. 

October 5, 1923. 

Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Justice Sir N. R. Chatterjea, Kt. 
PHILLIP K. BlLLINGHrUST— 

Accused—Petitioner 


versus 

EMPEROR— Opposite Party. 

Letters Patent, {Cal.) 1806, cl. Ul - Leave to appeal 
to His Majesty in Council- -Judynient, order or sen¬ 
tence passed by High Court in cy'iminal appeal 
Limitation Act (/A of lOOS), bch. I, Art. 181. 

The High Court has no power to grant leave to 
appeal to His Majesty in Council from its judgment, 
order or sentence pronounced in a Criininal 
appeal; nor is a person aggrieved by such 
meat, order or sentence entitled to invite tlio High 
Court to give him leave to api>eal to His Majesty 
in Council, either under clause il of the Letters 
Patent or under any other provision of the law. 


[p. 7C5, col. 2.] . , * 

Quccre.—Whether the period applicable to an 
application for leave to apjiral to His Majesty in 
Council from the judgment, order or sentence 
passed by the High Court in a criminal appeal 
is not three years under Art. 181, bch. I, Limi¬ 
tation Act. [p. 766, col. L] 


Application from the decision of San¬ 
derson, C. J., and Richardson, J., dated 
the 31st May 1923, published as «2 Ind. 
Cas. 515. 


JUDGMENT. 


Mookerjee, J. —Tliis is an applica¬ 
tion for leave to appeal to His Majest^^ 
in Coniicil from the sentence passed by 
tins Court in a criminal appeal. 

Tlie i>etitioner Ihllingliuist was tried 
by the Chief Presidency Magistrate, 
Calcutta, for offences punishable under 
section 120-B read with section 420, 
Indian Penal Code, and under section 
420, Indian Penal Code. 'I'he accused 
was arrested on the 1st September 1919; 
the trial began on the 7th June 1921; 
the hearing was finished on tlie 22nd 
August 1922; and the judgment was 
delivered on tlie 28th November 1922. 
The petitioner was found guilty on each 
of the two cliarges and was sentenced 
to rigorou.s imprisonment for one year. 
The i)etitioner thereuiion jireferred an 
appeal to this Court. Tlie appeal was 
heard by Sanderson, C. J., and Richard¬ 
son J ; their judgment was jironounced 
on the 3lst May 1923. 'I'ho decision of 
tlie Magistrate as to the first charge 
was upiield, while the conviction under 
the second charge was set aside ; and 
the sentence was reduced from one year 
to nine calendar months : Puflinyhursi v. 
Emperor {!). The prisioner has now 
applied to this Court lor leave to appeal to 
Mis Majesty in Council from t lie jiulgnieiit 
and sentence pronounced by this Court 
in the apj^eal on the 3lst Ma}'" 1923. 
The petition, which lias been forwarded 
by the Superintendent of the Alipore 
('entral Jail wilfi a convering letter 
dated the 29tii September 1923, does 
not specify under what provision of 
the law this Court is invited to grant 
leave to appeal to His Majesty in Coun¬ 


cil. 


Clauses 39-42 of the Letters Patent 
deal with appeals to the Privy Council. 
Clauses 39 and 40 deal with matters 
other tlian those of criminal jurisdiction. 
Clause 41 deals with appeals from 


(l) 82 IjvJ. Cas. ID; 27 C. W-‘ N. 
A I. K. (C.; 18. 


821; (1624) 
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criminal cases and is in tlie fo]lo^ving 
terms: 


"11. And We tin fnrtlior ordain tliat, 
from any Judu’iiKmt, oivltn’, or sentence 
of the said Iliuli (.'ourt of -Iiniicatiire 
at Port \\ dliani in Mt^nR’al, made in the 


exercise ofoiiu-ina) 


criminal Jnias(lictii»n, 


or in anv ci-nninal ca 


\vh(‘iv am* 


])oint or jioint*^ oi law have heen I'c- 


served \'nv t Ic'o)-inion (,f the said Hinii 
Lonrt in manner hercinheforf* lu'ovided, 
hy any C’oml wldcii has exer(dsed ori- 


U'inal jm-isdictiun, it shall he lawful 
for the ])erson ayLjrieved 'hy such jiid^r- 
ment. onler, or sentenct' to a]>i'eal to 
Is, ()ur heirs or snc<*essors, in C’ouncil, 
l>rovided tin* said Hiah Court shali 
declare that tlie case is a lit one for such 
appeal, and under such <*uuditions as 
the said Jlinh C’ourt may establish or 
recpiire, sul>ject alwa\'s to such rules 
and orders as We may, with the advice 
of our Privy Council, liereafter make in 
that behalf.” 


This clause is of no assistance to the 
petitioner. The jud,£;-ment and sentence 
assailed by liim were not iua<le in tlie 
exercise of oriirinal criminal jiiri.sdiction. 
Nor can it he maintained that the 
judgment and sentence were made in a 
criminal case Avhere any point of law 
liad heen reserved for the opinion of 
tlie Higli Oouit, in manner j)iovided in 
the Eetteis Ikitent. hy any (’ourt which 
had exercised original jurisdiction, d'he 
substance of the matter is that the 
judgment and sentence were i>ronounced 
in exercise of tlie power conferred 
by clause 27 of the Letters Patent, Avhieh 
is in the following terms : 

"27. And W e do further ordain, 
that the said High Court of Judicature 
at Fort WTlliani in Bengal shall be a 
Court of Appeal from the Criminal 
Courts of the Bengal Division of the 

. f Port William, and from 
all other Courts subject to its supciin- 
tendence, and shall exercise appellate 
jurisdiction in such cases as are subject 
to appeal to the said High Court by virtue 
of any law now in force." 

^ This clause lias to he read wifli sec¬ 
tion 411 of the Criminal Procedure Code 
which provides that “any person convict¬ 
ed on a trial held by a Presidency 


fl 924 

Magistrate may appeal to the High Court 
if the Magistrate lias sentenced him to 
im)>risonment for a term exceeding six 
months or to fine exceerling two hund¬ 
red ruiiees.” iSeetion 430 then provides 
1 iiat judgments and orders j^assed by an 
A.ppellat<‘ ('nurl upon appeal shall be 
linal, except in the eases jirovided for in 
section 417 (Appeal on behalf of Oovern- 
inent fj-om an original or appellate order 
of ae(juiltal) and Chapter XXXII (Avhich 
includes section 432-442 and treats of 
reference and revision), d’here is, eonse- 
(-immtly, no escape from the ]>osition 
that the petitioner is not entitled to 
invite this Court to grant him leave to 
appeal to llis Majesty in Council from 
th{‘ appellate judgment of tliis Court, 
eitlier umler clause 41 of the Lettem 
Patent oi* under any otlier provision of 
the law. The view we take is supported 
by four decisions of this Court. 

In Chintetmon Singh v. Emperor (2) an 
application fur leave to His Majesty in 
Council was niafle in respect of an 
order of this Court which coniirmed an 
fu’der of the Court below under section 
llSof the Criminal Procedure Code. In 
the matter of Ckintntnon Singh v. Eyn- 
pcior (3), leave was refused, and 
Kami>ini. (b J., observed tliat the case did 
not fall Avithin the scope of clause 41 
of the Letters Patent. A similar vieAV 
Avas ador>ted in tlie ease of Atanr Singh 
y. Emperor el). In a reference under sec¬ 
tion 374 of the Criminal Procedure Code, 
and a connected ai)peal, Stephen, J., held 
tliat the sentence of (leatli passed upon 
the appellants should be confinned. D. 
Chatterjee. J., on the other hand, held 

tliat the appellants should be acquitted 

The case Avas then referred under sec¬ 
tion 421) to CnmdufF, J., Avho agreed with 
Stephen. J., that the guilt of the appel¬ 
lants had been established but held that 
tlie sentence should be one of transporta¬ 
tion of life. The prisoners thereupon 
ei'plied for leave to appeal to His 
Majesty in Council. The application 

21 Inci. Cas. 470; IS C. L J. 119; 14 Cr. L. 

J. ot'S. 

(3i 35 C. 213: 12 C. W. X. 209; 7 C. L. J. 177; 

7 Cr. L. J 14G. 

(!) 21 Ind. Cas. 912; 18 C.. L. J. 421; 14 Cr. U 
J. 872. 
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was refused. Jenkins, C. J., observed: 
‘*We reject the application, not becaii.-sc 
we express any opinion on the merits, 
but because our only power to grant 
leave is under clause 4i of the Letters 
Patent, and the present case does not come 
within that clause. ” A similar course 
was adopted in Tliaknr Madlio Singii 
V. EinpeTO)’ (Unreportedj where an 
application for leave to appeal to llis 
Majesty in Council was presented against 
an order made in a Criminal Reference. 
Greaves and Walmsley, JJ., olDserved: 
*‘We must reject tlie application as it 
does not come within clause 41 of the 
Letters Patent which is the only clause 
which gives the Court power to 
entertain appeals in criminal matters 
(Privy Council No. 3 of 1010 in Criminal 
Reference No. 24 of 1015, unreportccl, 
decided on 10th January 101 Oj. io 

the same ellect is the decision in Jojcs 
Chandra Sarkarx. Legal Rcjnembranccr 
aj Bengal (Unreported) where an appli¬ 
cation for leave to appeal to llis Majest\ 
in Council was made on behalf of t le 

accused who had been acquitted by t ho 
Sessions Judge of Tipperah on 
from a conviction by tlie Deputy .Magis¬ 
trate of Chandpur but were on the- 
5th September 1010 convicted and sen¬ 
tenced to imprisonment \)y this Court 
as the result of an appeal prefen cd 
by the Government. 4'he application 
was refused by Shamsul Jluda and 
Rankin, JJ. (Privy Council No 11 of 

1910 in Government Criminal Applica¬ 
tion No. 1 of 1010, unreported, decided 

on 30th September 1010). 

Reference may in this connection le 

made to the decision of the Bombay 
High Court in Reg. v. Reay (a). Lt Keay, 
a Kuropean born British subject, vas 

convicted by a Magistrate at Ahrnedabed 

under section 31 of the Bombay Dis¬ 
trict Police Act, of driving 111 that cit\ 

at night without sufficient lights and was 

lined one rupee. The District Magis¬ 
trate of Ahmedabad entertained doubts 

as to the legality of the conviction and 
referred the case for the orders of the 
High Court. Gibbs and bargent, JJ., 
prononneed elaborate judgments and 
that. thf> Hombav District 1 olice Act 


held that the Bombay District 
\5J 7 B, H, C. R. 77 C, O. 


was ultra vires in so far as it conferred 
criminal jurisdiction upon Magistrates, 
bevond the limits of the Presidency 
Town, over, Brilish-liorn subjects. The 
consequence was that the conviction 
was annulled and the fine levit^d was 
restored to the accused: Reg. v. Reay 
(()). The Government Prosecutor there¬ 
upon applied for leave to appeal to 
Her I\lajesty in Council from the order 
of acquitlah and the question of the 
power of the High Court to grant 
leave was full\' argued hy the Advo¬ 
cate-General (Scoble) before Westropp, 
(\ J., Gibbs and :Melvill, JJ. The Pull 
Bench rejected the petition. Sir Michael 
Westropp, C. J., observed that the 
decision which was impeached had not 
been made in the exercise of original 
criminal jurisdiction nor in a criminal 
case where a point of law Jiad been 
reserved within tlie meaning of clause 
41 which seemed to refer to clauses 
25 and 2(>. The Chief Justice conceded 
that the cpiestiou as to the scope of 
the powers of the Bombay Legislature, 
involved in the case, was of considera- 
l)le iinporlance, and one which it was 
desirai>le should be brougiit before the 
Tribunal oi! linal resort. But he added 
that ill a case so circiuu.stanced as the 
one then belore the Court, the Couit, 

however willing, had no ixnver to grant 
leave under clause -11 the Letters JCitent. 

We are of opinion that the applica¬ 
tion now before us has been misconceiv¬ 
ed that this Court lias no jiowcr to grant 
leave to appeal to llis Majesty in (bun- 
cil from the judgment aiul sentence 
pronounce*-! in the ajijieal luefeiied b_\ 
the petitioner, la saying tliis, we must 
not be understood as in any wise throw- 
iu--* doubt ui>ou that judgment; in 
fact we have not formed any opinion 
lipon the merits of the case and we 
sav nothing as to the probable re.sult, 
if an aiiplication sliould be made 
directly to llis Majesty in Council 
for leave to atipeal. 

We may add finally that wc are not 
unmindful that the application has been 
presented to this Court after the lapse 
of more than ninety days from the date 

(6) 7 B, H. C. R. 6 C. C. 
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of the judgment and sontenre. The 
period of ninety days pres(*ril)ed by 
Art. 179 of the Schedule to tlie 
Indian Limitation Act is restricted by 
its terms to an apj)lication for leave to 
appeal, made-* by a i)erson desiring to 
appeal to liis ^Majesty in Council under 
the Code of Civil Proce<lure. We need 
not express a linal opinion u])on the 
question, whether, in such circumstances, 
the period applicable to the present 
application may md be that prescribed 
by Art. ISl, which ordains that all 
applications for which no period of 
limitation is i»rovided elsewhere in the 
Schedule, may be made within three 
years from the date wlien the right 
to apply accrues. In any event, for rea¬ 
sons, already stated, the ai)plication 
must be refused and it is ordered ac¬ 
cordingly. 

s. D. AppLicdtion rejected. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Miscellaneous Application 

No. 194 OP 1924. 

May 14, 1924. 

Present: —Mr. Kendall, A. J C. 

RUP NARAIN BAKKAL— Complainant 

—Applicant 
vcvsus 

ABDUL HAMID KHAN and others— 
Accused—Opposite Party. 

Criminal Procedure Code (Act V of ISOS), s. 520 
^Expression of opinion by District Magistrate in 
favour of accused—Transfer of case. 

A comi>Iaint was lodged against A and certain 
other persons on a charge of murder in the Court 
of the Sub-Divisional Officer of a District. Within 
a few days of the alleged occurrence, the District 
Magistrate in a public speech addressed to the 
Sub-Divisional Officer and other officials referred 
to the high seiwices of and the baselessness of 
the charges made against him: 

Held, that the speech amounted to a decided 
opinion about the charges in question and was 
likely to create a reasonable apprehension in the 
mind of die complainant that he will not have a 
fair and impartial trial and that it was expedient 
for the ends of justice that the case be transferred 
JO another district, [p, 767, col. 1.] 


Application under section 523, Crimi- 
nnl Procedure Code, for transfer of a 
instituted on a charge of murder 
under section 302, Indian Penal Code. 

Mr. Moti Lai, for the Applicant. 

ORDER. —This is an application 
under section 526 of the Criminal 
Procedure Code made by one Rup 
Narain Bakkal for the transfer of the 
hearing of a complaint, which he had 
made in the Court of the Sub-Divisional 
Olficer of Tarabganj, Gonda District. 
O’he grounds for the application are as 
follows:— 

The brother of the applicant was 
found dead in his bed in the verandah 
of Ins Iiouse with a bullet wound in 
his head in the early morning of Octo¬ 
ber 21st, 1923. A report was made at 

the Thana the same morning, and the 
Police made an enquiry and had several 
statements recorded under section 164 
of the Criminal Procedure Code, but 
did not prosecute any one, and dropped 
the case. Subsequently on the 8th March 
1924, the present applicant filed a 
complaint in the Court of the Sub- 
Divisional Officer against Abdul Hamid 
Khan, and two others. 

On the 1st November 1923, the Deputy 
Commissioner of Gonda in the course 
of a speech addressed to this Sub-Divi¬ 
sional Officer and various other offici¬ 
als and non-officials, including one of 
the persons named in the applicants* 
complaint, said as follows:— ''Main ek arse 
se Khan Saheb Subedar Abdul Hamid se 
khub xcaqif hun unki jangi khidmat ka 
bhi mujhko aitraf hai aur jo be bunyad 
ilzaviat Khan Saheb par lagae ja rahen 
hain main unka hargiz bawar nahin 
kar saktn. Wakla ka pesha hai ki wuh 
logon ko larakar apna pet palenj" 

It is represented, that this is an ex¬ 
pression of opinion which is likely 
to influence the mind of the Sub- 
Divisional Officer, to the prejudice of 
the applicant, and, in favour of one 
of the persons against whom he haa 
made his complaint. 

The words do not give any expression 
of opinion in regard to the subject- 
matter of this complaint, but it must 
be admitted that they do express a 



Vol. 82] INDIAN 

HRIDAY 60VINDA SUR V. EMPEROR. 

decided opinion not only in regard 
to the character of the individual 
concerned—which might be done with¬ 
out prejudice—but also in regard to 
charges made against him, and to the 
baselessness of these charges. As these 
words were spoken within a few days 
of the incident which gave rise to the 
complaint, and as they were addressed, 
among others, to the Sub-Divisional 
Officer in whose Court the complaint 
was filed, these words are, in my opinion, 
calculated to create in the mind of the 
applicant a reasonable apprehension 
that he may not have a fair and 
impartial hearing. I would not go so 
far as to say that clause (u) of sub-sec¬ 
tion (1) of section 52(i. Criminal Proce¬ 
dure Code will apply to the case,^ but 
a wide discretion is given to the Court 
under clause (e) of that sub-section, and 
in the circumstances of this case, in 
which it appears that the applicant s 
brother has been murdered, it is, hi 
my opinion, expedient for the ends of 
justice that he should lie satisfied and 
that his complaint should be heard before 
a Tribunal which he can have no grounds 

for regarding as baissed. , 

I, therefore, direct that the complaint 
referred to be transferred for eiuiuii> 
from the Court in which it has been 
filed to that of the Deputy Commis¬ 
sioner of Lucknow, who may direct the 
enc^uiry to be conducted by any com¬ 
petent Magistrate subordinate to him. 

O. H. Complaint transferred. 


CASES. 

ram SAMUJH LAL V. EMPEROR. 

530B —Inspection note, record of—Provision 
whether mandatory. 

It is on a Ma^jistrato unclrr llio 

second clause, of section 5.'15)H of tlie Criminal 
Procedure Code to make his inspection a i)art of 
the record. 

Tliis lu'ovision is mandatory and the failure 
to comply with this express direction of law is 
an illegality and not an irregularity which can he 
cured. 

]\Ir. Gregory (Counsel), (witli him Babu 
Suresh Chandra Talukdar), for Ihe Peti¬ 
tioner. 

Balm Ramani Mohan Chatterjee, for 
the Complainant. 

Mr. Remfry (Ckmnsel), for the Crown. 

JUDGMENT, —This Rule must bo 
made absolute on the second of tlio 
two grounds, on which it was granted, 
namely, that the Trial Magistrate ditl 
not comiily with the jirovisions of sec¬ 
tion 539B. It ajipears that the Trying 
Magistrate inspected the place under 
the iirovisions of that section and also 
that he drew up a diagram and made 
an inspection note thereon. But lie 
omitted to comply witli the provisions 
of the second clause of this section and 
the note did not form jiart of tlie 
record of the case. This provision in 
the section is, in our opinion, mandatory 
and the failure to comply witli this 
express direction of law was an illegality 
and not an irregularit}' wliich could be 
cured if we liold that there was no pre¬ 
judice to the accused. 

We accordingly set aside the convic¬ 
tion and sentence passed on the peti¬ 
tioner and direct that the accused be 
re-tried according to law. The line, if 
l)aid, will be refunded. 

K. s. D. Conviction set aside, 

Re’trial ordered. 


CALCUTTA HlCH COURT. 

Criminal Revision No. 33/ of 1924. 

July 3, 1924. 

Present: —Mr. Justice Newbould 
and Mr Justice Mukherjee. 
HRIDAY GOVINDA SUR alias HRID- 

GOVTNDA SUR— Accused—Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act XVIII of I92S), 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Application No. 106 of 1924. 

August 19, 1924. 

Present: —Mr. Dalai, J. C. 

RAM SAMUJH LAL and another— 

Accused—Applicants 
versus 

EMPEROR— Opposite Party, 

Criminal Procedure Code {Act V of IS98), ss. Itt\ 
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Application for revision under sections 
435 and 431). Criminal Procedure Code, 
from an order of tlie Sessions Judge, 
FyzaVnxd. dated llie 23rd April 1924. 

Mr. Xiamatufl(th, for the Applicants. 

The Government Pleader, for the 
Crown. 

^ JUDGMENT. —The applicants Kain 
Samujh and Badri have applied in revi¬ 
sion from an order passed by the learned 
Sessions Judge of Fyzal^ad for their 
commitment to the (anirt of Session 
for trial under section 395, Indian 
Penal Code. This order was passed 
By the learned Judge under section 
423 ib) where the Sessions Court has 
power in appeal from conviction to 
reverse the iinding and sentence and 
order the commitment of the accused 
jjersons for trial. 1 take the present 
application to he one in which this Court 
can exercise powers under section 439 
of the Code of Criminal Procedure. 
Tliese powers consist of the ])owers 
conferred on a Court of Aijpeal hy sec¬ 
tion 423 among others. I’nder section 
423 (l)(c) on an aijpeal from any order 
the Api)ellate Court can alter or reverse 
the order. I, therefore, take it that this 
Court has jurisdiction in revi.sion to 
reverse or alter an order of commitment 
passed hy a Sessions Judge under 
section 423 (1) (6) of the Code of Criminal 
Procedure. 

The complaint was one of dacoity 
l)ut the Magistrate who tried the case 
did not think that a charge of dacoity 
was made out. He has, therefore, juris¬ 
diction to discharge the accused persons 
of the offence of dacoity. Pie has not 
specifically said so in his judgment but 
that is whathe intended to do. His action, 
therefore,cannot be considered to be illegal. 
I have gone through the record and 
see no hope of proof that more than four 
persons joind in commiting the offence 


alleged by the complainant woman. 
Even the learned Judge of the lower 
Court when giving the gist of the 
olYeuce writes the following words in 
tile judgment: “If there was any 
liouse tresjjass committed by the ap- 
I'licants that night it was not done on 
the sly, but the story of the prosecu¬ 
tion is that the doors of Dargahi’s 
liouse were forced open and four men 
rushed into the house without any* 
attempt at concealment and used vio¬ 
lence to Musammat Eaghuraji and 
others in order to compel them to 
deliver up the property." Practically 
the offence whatever it was is alleg¬ 
ed against four persons and a vague 
statement is made that several others 
stood outside. Tlie judgment of the 
Magistrate is not happily worded but 
it is apparent that he did not be¬ 
lieve, and ill my ojjinion rightl}', that 
more than four ])ersoiis took part in com¬ 
mitting the oJfence. As pointed out 
hy the Deputy Magistrate in another 
ctmnection, if there had been 10 or 
12 men taking part in committing the 
offence the result of the violence would 
have been far more serious than 
slight injury being done to one of 
the prosecution witnesses. No Court 
is likely to believe that more than 
four persons took part in the offence. 
Tlie applicants were, therefore, 
rightly discharged of an offence of 
dacoity. 

1 quasli the order of commit- 
inent passed by the learned Sessions 
Judge and remit the record to him 
for trial of the appeal filed in 
his Court according to law. 

D. Order quashed. 
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SUMDERMULL PORESHRAM V. TRIBHUBAN HIRACUAKD & CO. 


CALCUTTA HIGH COURT. 

Original Civil Suit No. 331 ok 1922. 

February 8, 1924. 

Prefient: —Mr. Justice. Huckland. 
SUNDERMULL PORESHRAM - 

Pl.AlNTIFFS 


. TRIBHUBAN HIRACHAND & Co. - 


Defendants. 

Arbitration Act (IX of 1899), s. U (h)—Arbi¬ 
tration agreement—Alternative methods^ of arbi¬ 
tration—Choice given to one party—Failure to 
follow chosen method—Other party, whether can 
fall 071 alternative method — Pi'ocedni'c. 

Parties to a suit had entered into a contract where¬ 
by the plaintiffs had sold and defendants liad 
bought a quantity of sugar. The (‘ontract contained, 
among others, an arbitration clause in tlie follow¬ 
ing words :—“Any disputes to be settled by 
arbitrations under the rules of the Bengal Chamber 
of Commerce, or, at the option of the sellers l)\ 
the arbitration of two European sugar importers 
of Calcutta, one to be ai)pointed by the sellers and 
one by the buyers.*’ Dispute's arose and the 
])laintiff.- elected 'to have the arbitration of two 
European importers and declined to go to the 
Bengal Chamber of Commerce. They di<i not liow- 
ever nominate an arl)itrator whereupon the mnttei 
having been referred to tlic arbitration of the 
Chamber by the defendant.s. an ex paite award 
was made. The jdaint iffs appealed : 

Held, that the plaintiffs sellers having elecleu to 
go to the arbitration of two ICuropean importers it 
was not open to the defendants buyers to have the 
dispute arbitrated upon by the Trilnmal in quespon, 
and in'the case of failure of the plamtiffs to 
appoint an Arbitrator within the time hxed. in the 
absence of a different intention expressed m the 
'submission, the procedure laid down m section 
sub-section lb) of the Arbitration Act should have 

^been followed, [p. ^0 


Mr. S. N, Banei'jec {^yith him Mr. S. C. 

Bose)y for the Plaintiffrf. 

Mr. L. P. E. Pugh (with him Mr. 

Ghose)f for the Defendants. 


JUDGMENT.— This is a smt to set 
aside an award of the Bengal Chamber 
of Commerce made on the 19th January 

1922. 

The parties on the 14th April 1920, 
entered into a contract whereby the 
plaintiffs sold and the defendants bought 

white Java sugar. 

The contract contains, among others, 
an arbitration clause in the following 

“ Aliy disputes lo be settled by arbitra¬ 
tion under tne rules of the Bengal 
Chamber of Commerce, or, at the option 
gf the sellers by the arbitration of two 

49 


European sugar importers of Cahuitta, 
one to be appointed by the selh'rs and 
one by the buyers, with powers to appoint 
a European merchant as Unii»ir(\ 4’lui 
decision of the Chanilier, Arl>itrators or 
I'mpire shall be final and liinding on 
both parties either of whom may make 
the same a rule or order of Court. If the 
buyers shall fail to join in such arhitra¬ 
tions or to appoint an Arbitrator within 
throe days after being recjuireil to do s<t, 
the arbitration may, at llie option of sel¬ 
lers, proceed e.v parte and the awant 
thereon shall be binding on the buyers, 
and the sellers mav make the same a rule 
or order of Court." 


Disputes arose and form the subject of 
corr(*spoudeiice but no letter is relevant 
earlier than that of the (ith LSei)teinber 
1921, from the Registar of the Tribunal 
of Arbitration of the Bengal Cluunl)er of 
Commerce to the plaintiiYs and the Soli¬ 
citors for the defeii<lunts. that letUn 
stated that the defendants had applied 
for ari>itration and retpiesled the parties 
to send their statements of the case to llu^ 
Registar. The plaintilYs' Solicitors on the 
29t7i 8ei)tember, wrote to the Registrar, 

saving:— , , , 

“Ourclients as sellers, have, under the 

above contract, option of claiming arbi¬ 
tration either of the Bengal CMiaiul>er 
of Commerce or of two Kuroi)eaii sugar 
importers of Calcrutla. Ihey el<*ct to 
have the arbitration of two European 
sugar importers and they decline to go to 
the aribitrationof the Bengal Chamber 

d~\ 


On the 4th October 1921, iMessrs. 
Khaitan & Co., Soilcitors for the defend¬ 
ants. wrote two letters, one to the Regis¬ 
trar which it is not nece.ssary to read, 
as it merelv informs the Registrar of the 
contents of the other, and another to the 
plaintiffs. That letter, after making al¬ 
legations which may or may not be 
justiiied, concludes 

“You should, therefore, nominate an Ar¬ 
bitrator without any further delay. We 
are, therefore, instructed to call upon you 
which we hereby do to nominate an Arbi¬ 
trator within seven days from receipt 
hereof failing which please note our 
clients will bare the matter decided bv 
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the Bengal Chanil:)er nf Coniiuerce as pro¬ 
vided for in clause 18 of tlie contract." 

_ rJie plaintiffs did not nominate an ai- 
hitrator and took no further steps in that 
hehalf. The Tribunal of Arbitration of 
the Bengal Chamber of ('ommerce entered 
upon the reference and in due course 
made its award,-vvlnch was against the 
plaintiffs. 

The shoitfioint \\'hicli has been ai’gued 
is whethei* or not under clause 18 of the 
contract, after the jilaintiffs had elected 

to go to the arbiliation of two European 

sugai impoiters, it was ojien tothe defend- 

ants to have the dispute arbitrated upon 

i)\ the 1 ni'uinal in tpiestion. 

The plaintiffs contend that, havino- 
exercised tlicir election, the d'rihunal of 
the C haml^erof Commerce had 210 autho¬ 
rity to arlntrate. On the other hand, it 
has been argued on liehalf of the defend¬ 
ant that the election was not properly 
exeicised or that having heen exercised 
but not pursued, the defendants were 
entitled to have recourse to arbitration 
by the Tribunal of the Chamber of Com¬ 
merce. 


First, it is to be observed the right of 
election is given to the sellers. It is sub¬ 
mitted that merely writing and sayin**- 
that they elect to have arbitration by two 
European sugar importers is not ‘ suffi¬ 
cient and that to make a proper election 
they should have appointed anaribtrator 
The latter part of the clause is relied 
upon for this purpose; it says :— 

“ If the buyers shall fail to join in 
such arbitration or to appoint an Arbi¬ 
trator within three days after bein^ 
recpiired to do so, the arbitration mav, a't 
the option of sellers, proceed ex parte 

Now, there is nothing in this part of the 
clause about the sellers appointing an 
Arbitrator. The sellers have the election 
but how they shall make the election is 
not provided for by this clause. I do not 
consider that for the purpose of such elec¬ 
tion the sellers have to appoint their 
Arbitrator, and in my judgment a state¬ 
ment such as they made, following the 

words of the clause, that they did so 
elect is sufficient. a lu so 

That being so, what then is the position 

when the election has been made and what 
follows ? 


Section 9 of the Arbitration Act says 
wliat shall lie done where a submission 
jirovides that the reference shall be to 
two Arliitrators, and sub-section (b) pro¬ 
vides for a case of this kind. It sa 5 's :— 
If, on such a reference, one party 

fails to apjjoint an Arbitrator,. 

for seven clear days after the other party, 
having appointed his Arbitrator, hasserv- 
efl the party making default with a writ¬ 
ten notice to make the appointment, the 
]iartv who has appointed an Arbitrator 

may appoint that Arbitrator to act as sole 
Arbitrator . . 

Excluding the latter part of clause IS 
of the contract the effect of which I shall 
consider immediately the position is 
veiy clear. M hen it came to the know¬ 
ledge of the buyers that the arbitration 
was to be in the manner stated, tlie sel¬ 
lers not having already api^ointed their 
Arbitrator, what tlie buyers should have 
done was to have appointed their Arbi¬ 
trator and, as they did, given the sellers 
seven days’notice to appoint their Arbi¬ 
trator, in default of which the bu 3 ^ers 
might have proceeded in accordance with 
the section. If the sellers had not then 
dul}^ appointed an Arbitrator, the buyers 
might have appointed their Arbitrator to 
act as sole Arbitrator. 

Default on the part of the sellers in 

3.n Arbitrator did not entitle 
l^buj’ers to revert to arbitration by the 
Chamber of Commerce as they purported 
to do by the letter of the 4th of October. 

I hat was not in accordance with the Act 
nor IS it contemplated by the latter part 
of clause 18 of the contract. 

The latter part of this clause deals with 
conditions which do not arise in this 
case, viz.^ where the seller has appointed 
his Arbitrator, but the buyer has not. 

In these circumstances it follows the Act 
but with this difference, that the notice 

^^^ced from seven days to three. 

I his part of the clause appears to me, if 
I may say so, to be somewhat indifferent- 
iy worded, because it does not make pro- 
. n 11 on the part of the seller 

in making an appointment and it only 
deals with the case of failure on the part 
of the buyers to appoint their arbitrator. 
But if the Act is followed, no difficulty 
need arise in practice. 
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Ill tlie cireu.nsfcaaces of this parlicular 
case however tiie l itter p.irc of clause 
18 has no application, and its object is 
limited to the puri^ose whicli 1 have 
indicated. 

The election having* been made and 
there being a procedure laid down by 
the Arbitration Act, wiiicli could and 
shoulcl liave been followed in the ai)sence 
of a ditferent intention expi-essed in tJie 
submission, that i.s, clause IS of the con¬ 
tract, it was not open to the defend irits 
to revert to arbitration by the Trii)unal 
of Arbitration of the Bengal Chamber of 
Commerce. 

In my judgment, tlie Bengal Ciiamber 
of Commerce lia I no authority to arbi¬ 
trate and the award must be set aside, 
with costs of the suit on scale No. 2. 

N. H. azt aside. 


NAGPUR JUDICIAL CO VIMIS- 
SIGNER’S COURT. 

SiacoxD Civil Appeal No. 1S2 of 1918. 

March 26, 1920. 

Present : —-Mr. Kotval, A. J. C. 

G O V1N D — D K F E N D A X T — A P P E L L A X T 

versus 

DHEKLU— Plaixtiff—Respoxdext. 

' Ch'il Procedure Codi (Act V of 19^8), O. XXf, 
rr. 58, 02—Objection hu mortgagee to attached pro- 
perty—Order in objector's favour—Subseguent pnt- 
ceedings by mortgagee objector -■Decree-hol ler auc¬ 
tion-purchaser, whether can circumvent order. 

A decree-holder cannot circumvent the order in 
an objection, case under O. XXI, r. 5S, Civil 
Procedure Code, by himself becoming an auction- 
purchaser. [p. 772, col. 1.1 

When, therefore, an objection under O.XXI, r. 5^, 
Civil Procedure Code, is allowed ami the altnclied 
property is sold subject to tlie objectors mortgage, 
the decree-holder by becomiuganauctio.i-purehaser 
cannot challenge the mortgage in a subsean''nt 
suit by the mortgagee for foreclosure of the mort¬ 
gage and is bound by tbs order made in the 
objection, case. 

• Second appeal against a decree of the 

Distl’ict Judge, Nagpur, dated the 4th 
January 1918. 

Messrs, ill. B. Kinkhede and M. D 
Khandekar, for the Appellant. 

Messrs. M. V. Joshi and V.D. KalCy for 
. the Respondent., v . 


JU-DG-VIiSNT.—Dheklu lihvl ihj pre¬ 
sent suit for foreclosure on a niurlguue- 
i)oiid dated the Stli June 1912, i':.\liil)it 
I’-l. executed by G-hudaii. Hu* fmli'-r of 
defendants Nos. I to 4. The Jiioiigactal 
properly consisted oJ al>sulute occup incy, 
occLiiiancy and ordinary iields. Dcjcnd- 
aut No. 5 had obtained a money-!Iccree 
on the 2.'ird November 191 i against 
Ghiulan in Sait No. 30J of 1911, and liad 
got the absolute occupancy fields altaedicd 
in execution. Dheklu liied an objection 
.to the attachmeiil on the 2;3rd December 
1912 Oil the basis of his mortgage-deed. 
Defendant No. 5 replietl that he knew 
nothing aliout the objcclcr'smorlgage, that 
the jutlgment-del:)tor was the ol)jeetnr's 
cousin and that il was doubtful wiiether 
the mortgage was genuine. He added 
that the jiroperty might l)e sold subject 
to the mortgage, if proved. 

On the 7th I'ebniary 1913 ihe objection 
was allowed in the following terms : — 

"The objection is partly allowed. ih*o- 
perty will be sold subject to the objectoi-’s 
mortgage. The objeeter to bear his eo.sts.” 


Form C was then sent to the Uolieetor 
on the 2(3th April 1913. The fields were 
sold, defendant No. 5 himself becoming 
the pniehaser. 

In this suit defendantNo. 5, who was the 
only contesting party, denied execution 
ancl attestation of tlie mortgage-deed and 
jileaded that it was a nominal transaction 
effected to defeat or rlelay liim. Other 
])leas were raised which it is not 
net'essary to refer to for tJie jnirposes of 
this appeal. 

The P'irsl Court found tliat the mort¬ 
gage-deed was duly attested ami was 
executed for corisidei'ation and not with 
the object of defeating or delaying 
defendant No. 5. It also held that in view 
of the order in tlie olijection case it was 
not open to defendant No. .5 to disjnite 
the geruiineiiess of the mortgage. 

The lower Appellate Court lield that 
the order allowing the mortgagee’s claim 
in the objection case was conclusive and 
debarred defendant No. 5 from pleading 
that the mortgage was without considera¬ 
tion or was not properly attested. A new 
plea taken in that Court that the mortgage 
was void for want of the written permis¬ 
sion of tlie Collector was also held to bo 
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barred by the order in the objection 
case. 

In this Court it is urged that in si)ite 
of the order in the ol^jection case it Avas 
open to defendant No. 5 to urge the pleas 
Avhich the lower Appellate Court held 
that he was debarred from raising. 

As regards the i)lea that the mortgage 
is void for want of the written i^ermis- 
sion of the Collector I hold that it can¬ 
not be allowed as it was not raised in the 
First C^ourt and as there is nothing on 
the record to show that written permis¬ 
sion was not given. It appears from the 
plaint tliat the mortgage Avas taken 
during the pendency of proceedings before 
the Collector in Suit No. 434 of 1908 ; but 
I am unable to find anything in it from 
Avhich it may be inferred that the mort¬ 
gage Avas Avithout the Avritten permission 
of tlie Collector and Amid. The plaint 
states that a part of the mortgage-debt 
Avas borrowed to i)ay the decretal amount 
into the Court and it may be that it Avas 
paid under r. 89, O. XXI, First 
Schedule, Civil Procedure Code or that 
the Collector liad sanctioned the 
transfer. 

The next point urged is that the order 
in the objection case does not preclude 
defendant No 5 from raising the other 
pleas referred to above. Defendant No. 5 
had in that case challenged the genuine- 
nessofthemortgage and called for its proof. 
It seems to me that the objection AA-ould not 
have been alloAved if the Court had not 
been satisfied that the mortgage-deed 
Avas executed and duly attested and 
was for consideration. The decision on 
these points constituted the order in the 
objection case and it is noAv conclusiA'e 
asbetAAmenthe parties to it. It is, hoAvever, 
urged that defendant No. 5 Avas a party 
to the objection case in his position of a 
decree-holder and as in the present suit 
he is joined as an auction-purchaser in 
possession he is not hound as auction- 
purchaser, by the order in the objection 
case. In other Avords it is argued that a 
decree-holder can circumA''ent the order 
in an objection case by himself becoming 
the auction-purchaser. No authority is 
cited in support of this proposition. On 
the contrary .Ramit Aiyar v, Palaniappa 


Chettij (1), is directly against this conten¬ 
tion. See also Narayan Sadoba v. Umbar 
Adam (2). The case oi Lalchand Hiralal 
Marirari v. Hasto Bai(Z) cited by the ap¬ 
pellant, appears to be one Avhere there Avas 
no objection. 

The appeal fails and is dismissed Avith 
costs. 

N. H. Appeal dismissed. 

{l) 8 Ind. Cas. 117; 3j M. 3 j; 8 M. L. T. 381; 21 
M. L. J. 756; (1910) M. \V. X. 589. 

i2) 10 Ind. Cas. 913; 35 B. 275; 13 Bom. L. R. 
307. 

(3) 7 C. P. L. R. 73. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 748 of 1921. 

Julv 12, 1922. 

Present: —Mr. Justice Stuart and 
Mr. Justice Sulaiman. 

MUNNA LAL— Plaintief—Appellant 

Vd*SllS 

The EAST INDIAN RAILWAY 
COMPANY— Defendants — Respondents. 

Railways Act {IXof ISOO). s. 72—Contract Act 
iI\ofl872), s. Bailment of goods—Station 

Master retaining goods—Liability of Railway — 
Bailee, duty of. 

Where goods are delivered to a Station Waster 
to be booked, but he being unable to book on 
account of stoppage of booking, keeps the goods 
on the Railway premises, under cover of a roofed 
platform, till the booking re-opens, never definite¬ 
ly directing the plaintiff to remove the goods, or 
telluig him in unmistakable terms that the goods 
are kept at his own risk, nor at the same timo 
definitely accepting the goods at Railway risk, 
and the goods are damaged in the retention, he 
by his conduct in keeping the goods in the 
Railway shed satisfactorily proves that he accepted 
the bailment of the goods on behalf of the 
Railway Company and under section 72 of the 
Railways Act makes the Railway Company respon¬ 
sible for the loss. [p. 775, col. 2.] 

A bailee is bound to take care of the goods as 
he would have taken of his own goods of a 
similar nature and is bound in damages for 
loss resulting from his negligence, [p. 776, col. 1] 

Second appeal from the decision of the 
District Judge, Agra, dated the 3rd 
Febniaiy 1921. 

Dr. K. N. KatjUy for the Appellant. 

Mr. L. P. Zutshiy for the Respondents. 

JUDGMENT. 

Stuart) J. —The suit out of which 
this appeal arises Avas brought in 1918 
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in the Court of the Subordinate Judge 
of Agra by the proprietor of a firm 
carrying on business at Agra against the 
East Indian Railway Company on the 
following allegations : — 

(1) that the plaintiff had had consign¬ 
ed to him 101 bales of strawboard from 
Howrah to Agra City in two waggons, 
one containing 53 bales weighing 302 
maunds 1 seer, and the other containing 
48 bales weighing 315 maiuids 30 seers 
by the defendant Company’s line. 

" (2) That the consignment arrived on 
28th May 1918 and 1st June 1918. 

(3) That the 48 bales were delivered 
in good condition but that the consign¬ 
ment of 53 bales was carelessly unloaded 
with the result that damage was done 
to a certain number of bales. 

(4) That the plaintiff' having sold 50 
bales to a firm in Delhi to booked to 
Delhi the 53 bales which had been 
carelessly unloaded on a forwarding note 
which was accepted by tlie Station Master 

at Agra. 

(5; That at first there was a refusal 
to forward but that on the 19th July 
1918, 42 bales weighing 80 maunds 11 
seers were actually booked to Delhi. 

(6) That when these 42 bales were 
booked the plaintiff discovered that 11 
bales which had been concealed by the 
remainder of the consignment had be¬ 
come spoilt. . 

On these allegations the plaintiff 

claimed damages against the Railvaj 
Company. The Railway' Company in 
their written statement suggested that 
the damage if any had been done before 
the goods reached Agra. I hey denied 
ever having accepted liability in respect 
of any portion of the consignment after 
it had reached Agra. Their case was 
that the plaintiff had taken away 48 
bales on their arrival in Agra (there 
the plaintiff agreed) and that the re¬ 
maining 53 bales had been offered to 
them to book to Delhi, but that they 
had refused to accept the offer inas¬ 
much as at that time booking to Delhi 
was suspended owing to the exigencies 
of Military Service. The defence con¬ 
tinued that the plaintiff in spite of 
their reply had refused to remove the 

53 bales, and had left them on the 


Railway premises at his own risk, that 
subsequently 42 bales had been booked 
by them to Delhi but that no responsi¬ 
bility liad been incurred in respect of 
the 11 bales. The Company claimed 
Avharfage against the plaintiff in respect 
of the time that tlie bales had remained 
on their premises. 

The learned Subordinate Judge dis¬ 
missed the suit. His decree was affirmed 
by the learned District Judge. 'I’he 
present appeal is filed here. 

1 find that the Courts below do not 
appear to have appreciated the exact 
nature of the dispute, or to have con¬ 
sidered, as they should have considered, 
the evidence before them. The learned 
Subordinate Judge appeared to consider 
that when the consignment arrived in 
Delhi the goods had undergone no 
damage, and he took the view that it 
followed that from the date the plain¬ 
tiff took delivery the goods must have 
remained on the Railway i)remises at 
the owner's risk. He practically decided 
the case on assumptions without going 
in any way into the question as to 
whether the Railway Company had 
accepted the custody of the goods after 
delivery in Agra. The learned District 
Judge took much the same view. 

This in my opinion was a mistaken 
view It is true tiiat the plaint might 
have been belter worried, but it is 
])erfectly clear that the i)oints for 
determination were brought out by the 
evirlence on the record. 1'he first 
point to be noted is this. The East 
Indian Railway Company, were the 
carriers from Howrah to Agra. The 
plaintiff took some sort of objection 
originally in respect to an alleged 
damage done to the goods when they 
arrived at Agra. He instituted a suit 
in the Small Cause Court in respect of 
that damage, but he subsequently with¬ 
drew it. The withdrawal in no way 
affects the real point now in disjinte. 
That suit was certainly ill-advised, and 
he made a mistake in re-iterating his 
comi>laint in resi^cct of damage at the 
time of delivery at Agra in his plaint 
in the present suit. It is sufficient to 
say that on the facts, the gooda were 
apparently delivered in Agra in good 



I ^ 


4 


INDIAN CASES. 


ML’NVA LAL r. EAST IN'DIAX H-MLWAV COAIPAXV. 


[1924 


condition. The phiintih's renl cidevance 

Avns this. He wished to ('on.^iirn o-5 iiales 
ai'ter Iheir iirrival in A^ra ta Dellii. 
Tile Company ivas nnahle to accede to 
his wi.slies joj' stane time, as liookin^ lun! 
been stoitped between Aura and ?)e]lii 
for ^or-ds iii i)iilk. owincrtothe exia'cncies 
of Military retiuirenients. Tliese 53 bale.s 
were nndoubiediy left at A<?ra on the 
Kaiiway jnvmise.s. The i.laintitfs real 
case was that they were left in tlie 
eiistody oi the (’onipany and that 
when bookiim- was re-opened owbi" 
to the nedi.a-encp of Uie Company 
diirine' tlie period in which the floods 
liad remained on the Railway pre¬ 
mises. con.siderable damage had lieen 
done to tlie consignment, and it, is in 
respect of this damage that the appeal 
is pressed. It is somewhat sur])rising 
that although there is on the record a 
mass of proved con-espondence lietween 
the ]>arties, a iierusal of which sheds 
ca.nsideraMe liuht upon the dispute, 
neither tlie Trial Court nor the lower 
Atniellate Court lias referred to any 
porii'-ii of this eonespondence. It will 
he neeessaiy for me to refer to this 


corrcsjxmclenee in some detail. 

[Here, after loferringto the correspond- 
eiu e. His Lordsliip inoceeded :—] 

Before I arrive at a tinding as to what 
acluaily happened—a finding^ which it is 
oi;en to this Court to arriVe at under 
section 103 of the Code of Civil Pjoce- 
dureasthe evidence disclosed hy these 
documents has not ])een in any wav 
considered by the lower Appellate Court, 
1 think it advisable to state my view of 
the principles which should be applied 
to this case. In respect of the consign¬ 
ment from Howrah to Agra no difficulty 
arises. Ibider the conditions governing 
that consignment it was for the plaintiff 
to remove the goods from the Railway 
premises without unnecessary delay, and 
if lie did not remove those goods from 
the Railway premises the Railway (’om- 
pany was in no way responsible for their 
safe custody. Tliis is clear. Rut this 
circumstance does not reallj- affect the 
point in dispute. The plaintiff's case is 
that a fresh contract arose after delivery 
was taken by him at Agra whereby the 
.ytatioti Master undertook to retain the 53 


bales in Railway custody until booking 
of goods in bulk to Delhi was re-opened.. 
The case of the Railway Company is that 
the Stalion iMaster accepted no responsi- 
bilit y in the matter, and that the plaintiff 
in .‘^pite of the protests of the Station 
Master left the goods on the Railway 
l>remise3. It is further argued that even 
if the Stat ion Master accepted responsi¬ 
bility, the Railway Coinj^any is not bound 
by his action. My first decision will have 
to be a decision of fact. Did the Stalion, 
Master accept responsibility for the 
custody of the 53 bales after they were 
delivered in Agra ? If he did not accejit 
responsibility there is an end of the 
matter and this appeal must fail. If he 
did accept respfmsibility a further ques¬ 
tion will arise, as to whether the RaiHvay 
(.^ompany is bound liy his action. The 
learned (\)unsel for the respondent (Com¬ 
pany has suggested that there is a rule 
under which nf> Railway Company is 
responsible for the safe custody of goods 
delivered to them whatever accejitance 
there may have been by flieir agent until 
a Railway recei]*! has actually been given. 
Pie has not i)roduced this rule. But 
even if sucli a rule existed it woidd not 
have force in any eircumstances under 
the decision of a Full Bench of this Court 
in SoJiarilal Mtrnnalal v. East Indian 
Railway. (1) In the particular circumas- 
tances of this ca.^^e such a rule could 
have no application apart from that 
authority. Oidinaiily tiicre would not 
have been the slighte.st difPculty in 
re-booking the goods to Delhi. The 
plaintiff would have indicated his reciuire- 
ments on a forwarding note, the Railwaj’ 
would ha^•e at once accepted the consign¬ 
ment and the Railway's responsibility 
would have been clear. But a peculiar 
situation has arisen owing to the fact 
that booking had been stopped to meet 
the specird r ircvrrstp.ncf's of the Military 
situation. The Station Master was clear¬ 
ly the acrent of the Company. It was 
open to him to say to the plaintiff either 
that he would not rtenuit the goods to 
remain upon the Raihvay premises, or 
that he would permit the goods to remain 
upen the Railwaypremisesattheplaintiff s 

(!' 65 Ind. Cas. 109: (192^) A. I. R- 

-218; 2aA. L.-J. 91 (F, B.). - 
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risk, or that he would accept bailment of 
the goods. There was nothing to restrict 
his authority whichever of the tliree 
courses he chose to adopt. This is a case 
whei'e the Station Master was acting both 
in the course of his employment and 
within the scope of his autlmrity, and 
there can he no question as to the law 
upon the subject. That law is very 
clearly laid down in section 220 of the 
Indian Contract Act and it is unnecessary 
to discuss whether the i)rinciples of Dyer 
V. Munday (2) and Bayley v. The Man- 
Chester^ Sheffield and Ijinconshire Railway 
Co. (3) to which reference has been made 
in Fazl Ilahi v. Ea.^t Indian Railway 
Co. (4) are modified by the provisions of 
sections 227 and 237 of the Indian Con¬ 
tract Act. Here the Station iMaster clearly 
had authority to bind the Ccunpany i^y 
his action. The responsibility of the 
Railu-ay Company is thus that of a bailee 
under sections 151, 152 and 161 of the 
Indian Contract Act. This is clear from 
the provisions of section 72 of the Indian 
Railways Act (IX of 1860). 

It now has to be consi{lered what 
actually happened. It is (dear that the 
53 bales when taken out of the waggon 
were placed under cover of the roofed 
platform and sheeted. Tliis will be seen 
from Mr. Sandwell’s letter of the 18th 
June 1918 The I'rial Court found that 
the plaintiff did not execute a forwardiiig 
note. The lower Appellate Court was 
apparently under the impression that he 
did execute a forwarding note. Whetlier 
he did or did not do so appears to me 
unimportant. He probably di<l. Hut 
his letter of the 24th May, 1918, uould 
licive the effect of a forwarding note. It 
contains a clear request to bocjk the 
goods. The Station Master certainly did 
not book the goods but he kept t hem in 
his custody. On the 27th May 1918 the 
plaintiff stated that the goods were at 
Railway risk. The Station Master did not 
reply that the goods were not at Railway 
risk in his answer to that letter. He 


(2) (1895) 1 Q- 742; fit L. J. Q. H._448: 14 
R. 306; 72 L*. T. 418; 13 W. R. 410; oO J. 1. 
27fi 

(b (1872) 7 C P. 115; 4 L. J. O. P. 278. 

S 64 ]Sd. Cas, 808; 43 A. 623; 19 A. L, -J, 034; 

^1922) A. I. B.(A.) 324, 


merely requested the plaintff to await 
the Traffic Manager’s reply. It is true 
that on the 1st of June 1918, tlic Station 
blaster suggested that llie goods were at 
plaintiff's risk but the jjlaintifV denied 
that suggestion on the 2nd June 1918, 
and on the 13th June, 1918, tlie Station 
Master in his letter to the District 
Traffic Manager did not suggest that the 
g(')ods were at ])lainliff's risk and left it 
an open (piestion whether wharfage 
should be clinrged. When tlie Traffic 
Manager directed the plaintiff to remove 
the goods the Station Master on the 19th 
June 1918, forwarded the order to the 
plaintiff, but on the 2].st June 1918, he 
made tlie suggestion that he would l)ook 
the goods in small consignments of 6 
maunds each. Ki’oni the 27th June 1918 
the Station Master again referred to tlie 
goods as lieing at the ]ffaintiff”s risk but 
on the 19th July 1918, the Station 
Master wrote to tlie plaintiff’ that re- 
booking had been opened, offering to 
book tlie goods to Delhi at once. It is 
clear to me on this evidence—and 1 
would arrive at a finding of fact accord¬ 
ingly—that the Station iMasler never 
definitely directed the plaintiff' to remove 
the goods, that lie never de(iiiit(dy told 
the i>lnintirt' in unmistakable teiTiis that 
the goods were being kejff on the Railway 
jiremiSes at his own risk, and that li(^ 
never delinitely accepted tlic goods at 
Railway risk. Hut his conduct in retain¬ 
ing the goods in the Railway shed 
sheeted affords to my mind satisfactory 
evidence that he accepted the liailnient 
of the goo(ls on liehalf of tlie Railway 
Company and in the circumstances 
.section 72 of the Railways Act conies 
into operation and the Railway Company 
is responsible for tlieir safe custody. 
There are no <iualifying circumstaiu^es 
J attach no importance to the Railway 
Cumi)any claiming for wliarfage as show¬ 
ing an admission on their ]>art that 
tliey were responsible for the goods for 
they appear to have claimed wharfage 
not on goods for despatcli waiting to 
be consigned, Imt on an insiip[>ortal>le 
plea that the goods were available for 
delivery as soon as they arrived in Agra 
and were afterwards kept on the Railway 
premises at the plaintiff’s risk. It is 
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liowcver siiftioient for the purpose to find, 
as I do, that tlie Railway Company Avere 
bailees. As bailees they were bound to 
take sueli cai>‘ of tlie "oods as thev 
Avoiild liaA'e taken of their own goods 
»)i a similar nature, and are bound in 
daniaui's foi- Il.-s resulting from their 
neuliuenee. 


Tlie question now arises whether there 
was any rlaina^'e and whether that 
damage originated owing to the defend¬ 
ant Company's negligence. There can 
be no doulit as to the fact of damage 
and this ))oint can be decided at once 
as a question of fact under the provi¬ 
sions of section 103 of the Code of 
Civil Procedure. The evidence is ample 
for tlie decision of this point. It would 
be most inarlvisable, in my opinion, to 
drag out this jirotracted trial by send¬ 
ing* tlie matter back for a finding of 
f;u:*t by tlie Court below. Tlie Commis¬ 
sioner s report which was made in con¬ 
junction Avith members of the Kail\A\ay 
stall* has never been challenged; so botli 
tlie (questions of damage and the amount 
of damage c-an he determined on that re¬ 
port. 

kbirther a finfling nmler section 103 
can he arriA'ed at, as to the cause of 
<laiiiage. The materials liere again are 
ample. There is notliing to shoAv that the 
goods Avere damaged Avhen they arriA'ed at 
Agra or that they Avere damaged while 
being unloaded. It is clear on facts 
that the damage took ])lace Avliile the 
goods Avero stored under cover of the 
roofed platform, and it Avas due entirely 
to careless stacking. The goods had 
clearly been packed in such a manner 
that if a A*ery heavy a\ eight Avas super¬ 
imposed upon them, they Avere hound 
to be damaged, and they Avere apparently 
so stacked that a heavy Aveight Ava's 
superimposed on many Avith the result 
that the cases broke and the contents 
AA’ere in some instances irretrieA’ably 
ruined. I have no hesitation in finding 
that this damage Avas caused by careless 
stacking by the Railway Company and 
tliat it Avas caused after the arrival of 
the goods in Agra and before the Com¬ 
missioner made his insi ■ cti n. Taking 
this view I Avould decree the appeal for 
Rs. 828-8-6 Avith proportionate costs and 


future interest at 6 per cant, from the date 
of institution to the date of ]*ealisation. 
The lespondent Company Avill pay their 
own costs throughout, the proportionate 
costs of the plaintiff in the Trial Court 
and his full costs in tlie First Appellate 
(’ourt and in this Court his full costs 
including fees on the higher scale. 

Sulaiman, J.— 1 agree Avith the. con¬ 
clusion arrived at by my learned brother. 

N. H. Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Revision No. 843 of 1921. 

June 12, 1922. 

Present: —Mr. Justice SuhraAA’ardy and 

Mr. Justice Panton. 

RAJ CHANDRA DAS— Petitioner 

KALI KANTA DAS and others— 

Opposite Party. 

Civil Proccdu)c Code (.lei V of ss. SO, 0 ^— 

Salt, CyCtting aside of-- Auction-purchaser, if 
necessary party Mention of auction-purchasers 
fianie in petition, if supHcicnt - Xotice on parties. 

Them is no provision in the law that the 
auction-purchaser must he made a party in an 
application to set aside the sale. It is enough 
for the purposes of an apjdication under O. XXI, 
r. 8t). Civil Procedure (’ode, that the auction- 
purchaser shouhl be mentioned by name. 

Obiter It is desirable that in an application 
for setting aside a sale, the Court, witht rt reference 
to the parties mentioned in the petition, should 
direct the issue of notice of the application upon 
the decree-holder, the auction-purchaser and any 
other party who may appear to have been aflected 
by the sale. [p. 778, eel. 2.] 

Civil revision against an order of the 
Court of the District Judge. Rangpur. 

Mr. Aiul Chandra GuptOj for the Peti¬ 
tioner. 

Messrs. Jatindra Nath Sanyal and 
T)inesh Chandra Roy, for the Opposite 
Party. 

JUDGMENT. 

Suhrawardy, J. -Tiu- Tacts of the 
case out of wnien Liiis appeal has arisen 
are as follows;—The petitioner held a 



i i i 


Vol. 82] INDIAN 

RAJ CHAKDRA DAS V, KALI KANTA DAS. 

mortgage-decree against one Kali Kanta 
Das. In execution of a rent decree against 
Kali Kanta the mortgaged propertj’ 
-was sold and purchased by the opposite 
party Kasiruddin Sarkar. On 1st March 
1921, Avithin 30 days from the sale, the 
l)etitioner made the necessary deposit 
and filed an application under O. XXI, 
r. 89, Civil Procedure Code. The Munsif 
passed the following order. “One Uaj 
Chandra Das applies for setting aside 
the sale on deposit of tlie decretal 
amount with compensation. He to 
prove the mortgage. Fix 9th IMarch 
1921 for hearing. The decree-holder 
also to bring evidence if he likes.“ 
On the 9th March following the order 
passed was: “The apidicaiit does not 
appear to prove his case and hence the 
application under O. XXI, r. 89, 
Procedure Code is rejected." The 
petitioner appealed to the District Judge 
against the order of the Munsif reject¬ 
ing his application under O. XXI, r. 89, 
and the learned District Judge in a 
considered judgment expressed the 
opinion that, if on account of a certain 
bar in law the petitioner's application 
was not infructuous, he would have 
remanded the case to the lirst Couit. 
He ol^serves in one pn.rt of his 
ment; “I consider, therefore, that the 

been disjiosed of on a ])re- 
ground, and that should it 
appear desirable to do so, 
be open to me to make the 
remand asked for." He, how¬ 
ever dismissed the petitioners nj^ieal 
on the ground that the auction-purcliaser 
was not made a party to the applica¬ 
tion made under O. XXI, r. 8J, and 
hence that application was incom¬ 
petent, inasmuch as the auction-pur¬ 
chaser could not be made a party at 
that stage as more than 30 days had 
elapsed since the sale He was pressed 
by a decision of this Court in 
Ahmadv Khudnbux Klioiidlccirill decided 
on the 27th Januar>' 1919 by Fletcher and 
Walmsley, JJ., and held that the auction- 
purchaser was a necessary party in an 
application like the present one and 

as he was not made a party to this 


case has 
liminary 
otherwise 
it would 
order of 
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application within time, it would serve 
n<<iiseful purpose to remand the case to 
tli^luiisif. 

The petitioner conteiuls before us 
first that there is no ]>rovision in law 
enjoining that an auct ion-purchaser 
must he made a j)arty. AVhat the law 
insists upon is that before an order is 
passed setting aside a sale the auction- 
purchaser must hc^^ notice of the 
application uiuler 0“XXr, r. 92, clause (2). 
His second ground is that as a matter 
of fact he did mention tlie name of 
the auetion-i)urchaser and it was for 
the Court to give him proper notice 
of the application. 

With reference to the first point tlie 
Civil Procedure Code of 1882 did not 
expressly declare that tlie auction-j)ur- 
chaser must luxve notice of the applica¬ 
tion to set asifle the sale either under 
section 310-A or section 311 of that Code 
or that no order setting aside the sale 
should l>e made in Ins absence. The 
jwint. however, came for consideration 
in several cases under tlie old (’ode 
before this C\>urt and the majority of 
them held that on genei’al ])i’inciples 
an adverse order should not lie passed 
against a ])arty atrecting his vested 
right without notice to liim and beliiud 
his back, Kripnii Shujlt v. Pairoo UoNt 
(2). In order to give elYerU to tliis 
view of the law a proviso has been 
added to (). XXI, r. 92, of tlie present 
Co<le to the elTeet : “provided that no 
order shall lie made unless notice of the 
application has been givcui to all j)eisons 
aifected thereby." Ail that the Statute 
now demands is that no order should 
be passed setting aside a sale without 
giving notice to the jiartios attected liy 
it. Tlie Statute or the case law does 
not go beyond the rule, namely, that 
no order should lie jiassed without such 
notice. There is no i)rovision in the 
law, nor have we been leferi’ed to any 
case where it has been authoritatively 
laid down that the auction-purchaser 

must be made a jiai’ty in an aiiplieation 
to set aside the sale. It is not clear 
wliut is meant by the exiiression “made 
a party." It seems to Jiave been loose- 


(1) 50 Ind. Cas. 5. 


(2; 5 Ind Cas. 305; 11 C. L. J, 80. 
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ly used in some of the reported cases, 
but, all these cases -were decided to 
substantiate the i*ide that the auction- 
purchaser should 1)0 afYorded an oiipor- 

tunitv of beincc heard before an older 

% 

was i')assed setting; aside the sale. If by 
the exi^ression it is understood that the 
parties to the ap])lication should be array 
ed in tlie correspoudino; categories of 
plaintilYs and <Iefendan1s. tliere is no 
provision to that elYcct witliin the four 
corners of thcCofleof ('ivil Proc'odure. 
To hold otlierwise would necessitate read¬ 
ing into the jiroviso to (). XXI. r. a 
mandatory lu'ovision which could have, 
had the Legislature so intended, been 
expressly mcni ioiied. liefcreuce may use¬ 
fully be made to the Forms prescribed 
in the First Schedule. Aj)j)endix K to the 
Code of Civil Procedure. Form (J wliich 
is the form of application for execution 
of decree has a column in which names of 
the parties, namely, the plaintilf and the 
defendant are to be mentioned. xVIl the 
other forms relating to execution have 
the word "title" on top of them. By "title" 
the names of the jiarties given in the 
application for execution are clearly in¬ 
dicated as all these apjilications and 
notices relate to the execution case. Form 
No. 3t) which is the 'foi m of an applica¬ 
tion under rule 90 (and is ai’)))licable to an 
application under rul(^ 89) has tlie same 
vsuperscription. If any other "title" includ¬ 
ing the name of the auclion-purcliaser 
was intended, the heading of the form 
.would have been otlierwise. 

C’orning to tlie facts of the present 
case it api^ears that the iietition which 
the petitioner filed on the 1st March 
praying for permission to dei')osit the 
decretal amount and to have the sale 
set aside does not contain the name of 
any party to it save the names of the 
parties to the execution case. It is headed 
Nareali Chandra Lah iri, decree-holder 
V. Kali Kanta Das, judgment-debtor: 
and mentions the number of the execu¬ 
tion case in which the property was sold. 
The name of the I'Ctitionor even does 
not appear at the top of it. In the body 
of the petition the applicant mentions tlie 
name of the auction purchaser, the pre¬ 
sent contesting opposite party as the 
person who had purchased this property 


at the auction-sale. In my judgment this 
is SLifhcient compliance with the require¬ 
ments of the law. No doubt the Court 
was incompetent to pass any order with¬ 
out notice to the auction-purchaser, but 
notice wliich the law thus enjoins upon 
all ])arties affected by the sale may be 
issuefl at the instance of the petitioner 
or even at the instance of the Court. It 
is apparent from tlie order jiassed by the 
C‘ourton this petition directing tlie decree- 
liohier to bring his evidence if he liked 
that tlie learned !Mnnsif at that stage 
thought that tlie onl}^ party affected hy 
the sale was the decree-holder. If it .were 
snbse((uently discovei'ed that tlie auction- 
purchaser had not got notice of the ap¬ 
plication, it was open to the Court to 
direct service of notice upon Iiim before 
passing tfiny order on the application. It 
appears desirable that in an application 
for the setting aside of a sale tlie Court, 
without reference to the parties mention¬ 
ed in the petition, should direct issue of 
notice of the application uf)on the decree- 
holder the auction-purchaser and any 
other party who may af)pear to have been 
affected by the sale. 

The case on wliich tlie learned Judge 
relies does not lay down the exact |>ro- 
position that the auction-purcliaser must 
be made a party in the sense in which 
that expression is used in connection witli 
suits There thelearncd Judges were con¬ 
sidering the question whethertheaiiction- 
purchaser was a necessaiw partj' to the 
application. It may he that in that case 
the auction-purehaser was not even men¬ 
tioned in the petition. Tlie judgment 
in the ease does not show the real facts 
and so I am unable to hold that it in 
any Avay lays down a view contrary to 
that whicli I have expressed above. I 
have sent for and examined the record 
of this Court in that case and find that 
it Avas an application under O. XXI, 
r. 90 and tliat the sale in that case took 
placeonMay5, 1916 and the application 
to set it aside was made on October 4, 
1917. An ui)plic*ation Avas made by the 
judgment debtor on NoA’cmber 8, 1918, to 
make one of the auction-purchasers 
party to the case. These AA-ere the peculiar 
features of that case on AA'hich the judg¬ 
ment of this Court is justifiably 
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The second point raised by the 
learned A’akil for the petitioner had 
been virtually answered by iny observa- 
tions with regard to the first point. 
I am of opinion that it is enough for the 
purposes of an application under (). XXI, 
r. 89 that the auction-purchaser is men¬ 
tioned by name. The present application 
was tiled in time and was in order. 

As I have ol)served the learnctl dudge 
was willing to send the case back for 
hearing on the merits, had he taken the 
view of the law we have now adopted. 
It, therefore, remains for us to i)ass the 
order which the learned Judge should 
have made in this case. The order of the 
Muiisif, dated the 9th March 1921, will, 
therefore, l)e set aside and the case sent 
back to him for hearing on tht merits. 
,We allow no costs. 

Panton, J.— I agree. 

N, H. Order set aside. 


PRIVY COUNCIL. 

Appeal from the Bomb.w limn Corur. 

June 2(i, 192-1. 

Present :—Lord Dunedin, Lord ('arson 

and Mr. Ameer Ali. 

NAYAK VAJESINGJI JOKAVAR- 

SINGJI AND OTHERS—Plaintiffs— 

Appellants 


x'ersns 

The secretary of STATE for 
INDIA IN COUNCIL—Defendant— 

Respondent. 

Act of State —Acquisition of territoty Munici^ 
palC<nirL<i -Hi(fhts of subjects -Pleadings P.uidcn 
of proof - General statements —Voitn holder, tvne- 
' ther lease-holder Punch Mahals- Saiu's, sfatus of. 

WJieii a territory is acc|uircfl a Soverc'ift:n 
State for the hr.st lime that is an Act of State. 
It mattcr.s not hou' the nrquisition has l>cf*n 

brou8:ht about, [p. 7S0, col. 2.] • 

Secretavu of State for Ijtdia in Council v. liai 
Rajbai, 30 liid Cas. 303; 42 I. A. 221); li) C 
N. 1087; 13 A. L. J. 053; (1915) 

M. L. J. 242; 18 M. L. T. 179; 2 L. M <31; 1/ Horn. 

L. li. 730; 39 h. 625; 23 C. L. J. 1 (P. C.). Secretary 
of State for India v. Kawachec Boye Sahaha. t 

M. I. A. 476; 13 Moo. P. C. 22; 7 W li. iPngJ 

722; 4 W. H. P. C. 42; 1 Suth. P. ('• J. 5<3; i Sar 
P O. J. 684; 10 K. li. 388 and Cook v Sprm 
(1899) A. C. 572; 68 L. J. P. C. 144: P- *- 

15 T. L. R. 515, reh rred to. 

Any inhabitant of the territory can only make 
' good in the Munici])al Courts, established by the 
new SoyereigD, such rights, as that hovereigu 

... ^ A « 


ha.s, through liis officers, recognised. Such righle 
as lie had under the rule of j)i('deccssors avail 
him nothing. Nay more, even if in a treaty of 
cession it is stinulattMl tliat certain inlialutant.s 
should enjo.v coi tiiin riglits, that tlot-s not give a 
title to these inhabitanls to enforce these 
stijiiilations in tlie iMunici|!aI 'Du* right 

to enforce remains only v.dtli ihe High (’<>iitract- 
ing Parties, fp 780, col. 2.1 

If there c.xisted a riglit, either admitted or that 
conld he cstalilislied l)y decree of t'onrt, and tlmL 
right it was alleged was taken by an “.\ct (*f State *, 
it wonhl h(‘ necessary fiu’tho soverieg’n .so sj;eeilieal- 
ly to i)lead the “.\et of State”, hnl if ee.ssiou i.s ad- 
rnitlc-d the onus is east on llie j'cj'son admitt¬ 
ing ees.^ien to .'^how the acts aeknowhdging Ids 
riglits after ces.sii'ii nml a jdea specifically n>ing 
tlie ut»rds “Act of State” is not required, ijv 781, 
col. 1.] 

In a treaty of ressh-n a mere general .statenioiit 
tliat existing rights will he upheld eannol pre¬ 
vail against e.xacl determinations made hy (o)verii- 
ment Ollieers. [ji. 7^l,col. 1.) 

A'i\' statement in giuierai terms that rights 
will be re.speoted must neee.'i.sarily mean as tlu'.se 
rigiits are on investigation detenniniMl hy the 
Ifoveriiment Ollieials. 'Jo suppose that hy sneli 
general'.statenleiils in a j-roelamation the (jovern- 
ment renounced their right to acknowledge w hat 
they thought riglit and conferred on a Municipal 
Court the right to adjnrlieate as upon rights wldeh 
exist(‘d liefore cession, is a misappreliensi<-n of 
law. I i5id.J 

The mere fact that a <luonment «if title held liy 
certain jiersons is ea.llefl a pofla, and that they 
e.\‘Cuteii a kabuliyct in similar terms is not eon- 
clusi\e of the tiueslic'U of whellier they were 
mere lease-lmlder.s, i.e.. farnn-rs of revenue, or 
were true prc:pri(‘tors paying a jnmnhuntii to tlie 
overlonl. 'Ihe term "fiotta" miglit (jnile apj-n;- 
priat'^ly he used for the instrnnu'nt lixing .such 
jun.abundi. [p. 781, col. 2.] 

'File Naiks in Paneli .Mahals do not po.ssess 
rights of hereditary proprietorship, [j). 783, col. 1.] 

Apiieals against the judo-inejiis ancl 
decrees of the Hoinbav High C’oujt (Sir 
Basil Scotl, ('. J., and Beamau, J.), dated 
the 17th January 1917, anirming; those of 
the District Judge, Ahamedaifad, dated 
the 21th h'eliruaiy 191J. 

Messrs. f)inine. A'. ('., ami Parilch, lor 
tlu' Appellants. 

Sir (j. L(nr)ales‘, K. and Mr. k'en- 
irorthy Broini, for the Respondents. 


JUDGMENT. 

Lord Dunedin.—In tiiese consoli¬ 
dated appeals Ihe three Naiks of 'I’anda, 
Chandwana an<l Ivalwada respectively, 
sne tlie Imlian Government for a de¬ 
claration that they are proprietors of 
the whole lands in the talukas belong¬ 
ing to them and that they are not 
bound to accept a lease of the same in 
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the terms offered to them by the 
Government in 1907. They admit that 
they are bound to i)ay a jamabandi 
or revenue contribution but contend 
that there tlie right of the Government 
of India ends. Their demand was refus¬ 
ed by the District Judge and his 
judgment was confirmed on appeal by 
the High (''ourt. 

The lands in question are situated in 
the Panch Mahals and previously to 
18(10, were in the domain of Scindia of 
Gwalior. (_)n Decerniier 12th of that 
year Scindia ceded this territory to the 
British Government by a treaty of which 
Art. 3 is as follows : — 

‘'The IMaharaja transfers to the British 
Government in full Sovereignty the 
whole of His Higness' i)Ossession in tlie 
Pancti IMahals and to the south of the 
river Narbada also Paragna Kumghar 
on the Botwa river on the following 
conditions: — 

‘dst. That for the lands transferred 
by His Highness, the British Govern¬ 
ment shall give in exchange lands of 
e(inal value calculated on both sides on 
the present gross revenue. 

“3rd. That each Government shall 
res])ect the conditions of existing leases 
until their expiry, and that in order 
that this may l)e made clear to all 
concerned, each Government shall give 
t(» its new sulqcets leases for the same 
term of years and on the same condi- 
ti(ms as those which tliey at present 
enjoy. 

“1th. That each Government shall 
give to its new subjects 'snnad.s' in 
perpet\uty for the rent-free lands—the 
ja<}eers tlie i»erquisites and the heredi- 
tarv claims (i. e., and icatans) 

which they enjoy at present under the 
other Government.” 

Their Lordships will have occasion 
presently to enquire into the circum¬ 
stances of an earlier date, but, for the 
moment, they pause at this date because 
what happened in 18(50 determines the 
law of the case. This law was most 
clearly laid down in the judgment of 
the Board delivered by Lord Atkinson 
in the case of Secretai'y of State for 


India in Council v. Bai Rajbai (1), 
Their Lordships do not propose to 
rejieat what was there said. It was no 
new law that Lord Atkinson laid down. 
The same had been held in the case of 
Secretary of State for India v. Kamachee 
Boye Saiiaba (2) and Cook v. Sprigg (3). 
But a summary of the matter is this. 
AVheu a territory is acquired by a 
Sovereign State for the first time that is 
an Act of State, It matters not how 
the acquisition has been brought about. 
It may be by conquest, it ma}’ be by 
cession following on treaty, it may be 
by occupation of territory hitherto 
xinoccupied by a recognised ruler. In 
all cases the result is the same. Any 
inhabitant of the territory can only make 
good in the Municipal Courts, established 
by the new Sovereign, such rights, as 
that Sovereign has. through his officers, 
recognised. Such rights as he had 
under the rule of predecessors avail 
liim notliing. Nay more, even if in a 
treaty of cession it is stipulated that 
certain inhabitants should enjoy certain 
right.'i, that does not give a title to these 
inhabitants to enforce these stipulations 
in the Municipal Courts. The right to 
enforce remains only with the^High 
Contracting Parties. This is made quite 
clear hy Lord Atkinson at page 238,* 
when, citing tlie Pongoland case of 
Cook V. Sprigg (3) he says : “It was 
held that the annexation of territory 
made an Act of State and that any 
obligation assured under the treaty with 
the ceding State either to the sovereign 
or the individuals is not one which 
Municipal Courts are authorised to en¬ 
force.” Their Lordships hav'e thought 
it necessary so far to repeat what has 
been said before because the appellants' 
Counsel sought to make two points. He 
said that Act of State had not been 
pleaded before the Judge of first instance 

and ought not to he given effect to now. 

(1) aoind. Cas. 30;i; 421. A. 229; 19 C. W. N. 
1087; l:} A. L. J. 95:?; (1915) M. W. N. .563: 29 
M. L. J. 242; 18 M. L. T. 179; 2 L. W. 7.31; 17 
horn. L. IL 7.30; .39 B. 625; 23 C. L. J. 1 (P- C.). 

(2i 7 M. I. A. 170; 1.3 Moo. P. C. 22; 7 W. R 
i Kng.*722; 4 W. R. R C. 42; 1 Suth. P C. J. 373; 

1 8ar. R C’. J. G84; 19 K. R. 388. 

(3) (189‘J. A. C. 572; 68 L. J. P. C. 144; 81 L T. 
281; 15 T. L. R. 515. _____ 
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Their Lordships think that at least the 
appellants themselves recognised the tiue 
situation Avhen, in j^aragraph (> of the 
plaint, they say: ‘'after the advent of 
the British rule the ancestors of the 
plaintiffs used to he treated as proprietors 
of the estates in the same way as the 
other talukdcirs in the Pancli Mahals.” 
But in truth no plea specifically using 
the words “Act of State” is recpiired. 
If there existed a right, either admit¬ 
ted or that could he established hy decree 
of Court, and that right it Avas alleged 
was taken hy an Act of State, it would 
he necessary so specifically to plead, hut 
that is not the situation. The moment 
that cession is admitted the appellants 
necessarily become petitioners and huA'e 
the onus cast on them of showing the 
acts of acknowlerlgment, Avhich give 
them the right they wish to he de¬ 
clared. The other point was that, in 
virtue of certain general declarations, 
the appellants l^ecame entitled to en¬ 
force the treaty. The general declara¬ 
tions Avill he subsequently examined. 
If they give a right t)f themselves well 
and good, hut they can never huA^e the 
effect of altering the Iraa' as aho\'e 
stated; that is to say, of making the 
appellants, so to speak, a party to the 
treaty A\dth a right to enforce the con¬ 
ditions of the same in a Municipal 
Court. 

The Avhole object accordingly of en¬ 
quiry is to see Avhether, after cession 
the British Government has confeiied 
or acknoAvdedged as existing the 
prietary right AA’hich the appellants 
claim. The appellants first sought to 
prove that under Scindia they Avere 
proprietors. The defender retoited that 
they Avere merely farmers of revenue. 
Certain documents Avere produced out 
of the GAvalior repositories and con- 
troversy was rais6cl as to wliethei they 
^Gfiuine or had heeii tampeied 
with "Their Lordships, for the reasons 
of law above stated, tliink it ciuite un¬ 
necessary to consider this question 
because their vieAV of Avhat AA^as the 
tenure under Scindia has no heaiing on 
the question. The vieAV of the officials of 
the Government as to that would 

iuhucnce them to make up their minds 


as to Avliat title should he given or 
recognised, hut even then, as far as 
their Lordships are concerned, it is Avhat 
tliey did after iin^esfigation, not Avliat 
they thought at investigation, that is 
matter of moment. 

The first toucli between tlic (jovern- 
meat of India and these ]>eopIe did 
indeed precede the cession. In 1850—51, 
owing to frontier tr()u])Ies, it was thought 
expedient that a lease of all this territory 
should 1)3 granted to the C’omi)any, 
Avho thereupon managed the territory, 
resi)ecting the rights of the iiihal)itants 
as they found tliem. As a matter of 
fact the ancestors of the appellants at 
that time were the holders of for 

an unexpired term, these having 

been granted l)y Scindia and pa\-nicnts 
Avere under them made j)ayahle to the 
Company. Their L irdships will at once, 
in order to siiow tliat tliey have not 
been swayed l)y any contrary conten¬ 
tion, make the concession tliat the mere 
fact that the document of title iield liy 
the aiipellants is called a j)<)fta, and 
that they executed a ktthiiliijaf in similar 
terms is not conclusiA^e of the (piestion 
of whetlier they were mere lease iiolclers, 
1 . c., farmers of revenue, or Avere true 
])roprietors paying a jamabundi to the 
overlord. Tlie term pottd miglit cpiite 
approjiriately Ije used for the instru¬ 
ment fixing such jamabundi. The 
terms of the existing potlas expired in 
1859, and in February ]8()0 Cajitaiii 
Buckle, AA'ho aa'us in charge for the 
Government fAcho Iiad hy this time 
succeeded the Comjiany), granted, on 
the part of the Government of Scindia, 
three pottas to the apiiellauts for a 
period of three years from 18()0 to 18G3. 
One of these pottas may lie taken as 
a sani])le. 'I'he jamabundi for eacli 
year is tixed at Ks. 5,017-5-3. This was 
made up of Ks. 5,000 for the "'jama- 
buiidi reA’^enue,” Rs. 217-2-5 for a balance 
and Ks. 000 a debt due to jamadav 
Satarkhan. This last A\'as an old debt 
due hy the Naik Avliich the Govern¬ 
ment AA-as making him pay. Clause 2 
proAudes for the Naik finding security 
from a hanker, a proceeding unnecessary 
if the land could have been attached, 
but quite necessary if the lessee Avag 
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not proprietor l)iit merely a farmer of 
revenue. Then there is a clause himl- 
iny" the Naik at the termination of the 
pitUa to 'iiand over” the villages to liie 
Govenuneiit. 

In in l)e..'e;nher. as a!rea<ly 

stated, came the cession, immediately 
after the cession the Govcrjunent set 
itself to eiKjuire what were the estates 
transferred and what were the tenures 
of their ne'A' sul'jects. ddiis was neces¬ 
sary, lirst of all, hecuuse as land of 
ecpial value elsewiiere was to be ceded 
to Scindia, it was necessary to note 
the exact value of what h.id been taken 
over, and also because undoubtedly the 
Government wished to give eft'ect to 
the terms of the tr<*ary above <iuoted 
and in i)articular to the fourth head 
of the 3rd clause. Accordingly Captain 
Buckle, wiu) was in cliarge, was told 
to make empuries and furnish exact 
lists, giving tparticulurs of extent leases, 
also the names of all ami 

their tenures and all charitable and 
rent-free holdings. Buckle made a 

report and in tliis report he enters 
the appellants as mere lease-holders and 
not as jagirdat's holding proprietary 
interests. No doubt this was, so to 
speak, behind the backs of the appel¬ 
lants but it is signilicant as being the 
foundation of the action which followed. 
The pot las which ha<l been granted* 
expired in 1803, consequenlty they had 
to be renewed. The Government oiticers 
proposed some increase of rent. In the 
meantime some outsiders made oilers 
to take leases of the three talukas for a 
rent preposterously higlier than an}'- 
thing hitherto received. The Naiks had 
got wind of this and made representa¬ 
tion to the Government in August, 1863. 
Their prayer is worded *bVs Government 
had been taking care of us they will 
be graciously pleased to grant us a 
potta to do whicli they are quite com¬ 
petent." 

. The Government came to the con¬ 
clusion that they would not accept the 
outsiders’ offer in view of the long 
time that the Naiks had had possession 
and renewed on the same terms. In 
J.868 the question came up again. There 
>va« a long enquiry by the Government 


as to tile precise position of the Naiks. 
As an interim arrangement a lease wa.s 
granted on the old terms to endure till 
the iSurvey. This lease also provided for 
haiirling liack the villages at the expiry 
of the period. The enquiry dragged on 
for some years, hut in 1876 the Govern¬ 
ment came to a decision that the 
Naiks were not entitled to hereditaiy 
rights, but might be continued as lease¬ 
holders so long as they behaved them¬ 
selves. This determination was convey¬ 
ed^ to the Naiks hy letter of 12th June, 
1876, Avhich contains the following 
passage:— 

" It appear.s that under the old rule the 
pottas (leases) of these villages were 
also given several times to othe'i’ people 
be.sides these Naiks, and from this it 
ap])ears tliat their status may not be of 
hereditary ta/R/L-drn*.s*; but for about the 
last fifty years the valiivat (management) 
has been smoothly carried on by the 
houses (families) of the three Naiks under 
their respective pottas and Meherban 
Propert iSaheb and Major Voice Saheb 
have expressed their opinions that the 
management under the potta may 
continue with the Naiks so long as they 
properly take care of the villages. Hence 
this question is decided accordingly. 
The pottas of the three talukas are to 
be continued till the survej' takes place. 
The Survey Department has taken the 
trigonometrical Suiwey of the three 
talukas and it may be suitable to fix the 
amounts of the pottas^ keeping in view 
the trigonometrical measurement at the 
time of the Survey. No hereditary right 
of the Naiks is admitted in the prepara¬ 
tion of the pottas." 

In 1881, the Survey having been intro¬ 
duced, the Government came to a resolu¬ 
tion as to what leases should be granted, 

J hej' were to be on a sliding scale cal¬ 
culated on the Survey assessment and 
allowing the Naiks a 10 per cent, margin. 
This proposal must have been communi¬ 
cated to the Naiks, though there is no 
direct evidence to that effect, for in 1883 
there is a petition from the Naiks com¬ 
plaining of the proposal as calculated to 
impOA-erish them; complaining of the 
taking away of the forest laiid, and offer¬ 
ing as evidence of right a document- 
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giaiited in Sciudia s tiiiiB. Tliis 

M*as refused in 1883 and the refusal coin- 
inunicated to the Nailvs. In 1887 the 
(luestion of the forest land arose in an 
acute form. The Xaiks petitioned against 
Uie taking of the forest land Ijv the 
Government. In the petition they really 
sought to re-open the wliole (piestion. 
llius, in Article 7 of the petition of 31st 
Gctober, 1887, they say as follows ; — 

“7. If our right is considered bv the 
Government as specially that of ijaradar 
mentioned al)ove, it is a great mistake ; 
we have the right of ownership over our 
village, which is handed down from 
generations; Ave had lieen recovering and 
Ave haA'e been recoA’ering the janiabandi 
tax, vaje (payment in kind), etc., frtun 
Our Aullages in any manner we like. 
Also Ave gaA’c (land) to others free from 
any tax; Ave had been and have l)een 
giving as a lo 3 ’al subject to the late and 
present GoA’ernment a certain amount as 
chauth in lieu of remaining under their 
protection." 

This petition AA*as considered, Avas not 
sanctioned, and a reply sent in the 
negative on 2Gth Ainil, 1888-. Under the 
Forestiy Acts the Xaiks could have 
appealed against this order, but did not 
do so. 

In 1902 the Naiks again sought to 
raise the Avhole question by sending a 
memorial to the Government, in Avhich 
they Avent over the Avhole ground again 
and claimed to have proprietary rights. 
This AA'as sent to headquarters, Avhen a 
report from the Under-Secretaiy, inter 
alia, said as folloAvs:— 

“4. The question as to the propriet¬ 
ary rights of these X'aiks in their villages 
^A^as full)'' inquired into and decided in 
the year 1880, and Ave are of opinion 
that no valid reason has uoav been shoAvn 
for re-opening it after so long an interval 
of time. We are also of opinion that as 
the status of the memorialists is that of 
mere lease-holders, holding their leases 
at the pleasure of Government, their 
claims to the sole proprietary title in the 
forests AAuthin the limits of their villages 
cannot be admitted." 

And the final determination of the 
Government Avas conveyed in a resolu¬ 
tion of 13th December, 1902 :— 


"The evidence collected l)v Mr. Bcyfs 
clearly showed that these .\aiKs ncA'cr 
acquired the position td /u/a/o/ur*-, but 
that lliey Avere merely ii asc-liohhus, and 
in pax-agra]>ii 1 of Government Resolution 
X'cj. —,(oo, (fated olst ^Jay, 18SIJ (cojiy 
ai)pemle(,l), the following (u'ders were 
jiassed i)y this Governineut." 


In 1901 there was a linal report from 
the Goveninieiit Oliicials as to the leases, 
which, as already noticed, had not actu¬ 
ally been granted. By this time tliere 
had been complaints of wlial the Xaiks 
liad been doing, and some of the oliicials 
Avere anxious that no new leases should 
be granted to the Xaiks. but that tlie 
wlu.le ^villages should l)e made La.s/a. 
The Governineiil. howeA'er, delenniiied 
that the Xaiks should luiA'e another 
chance, and the leases Avere otYered, ii]>oii 
which they took the present jirocecdings 

It is abundantly clear from Avhat has 
been above set I'ortli that, altiiongh the 
GoAmrnmenl Oliicials took great jiains to 
determine Avliat was llie position of tlie 
Xaiks, the\^ came t(.) the conclusion that 
their riglits Averc not those of hereditary 
})ro])rietors. To say lliat, is, in view of 
the law as laid down above, to say 
enough, but their Loidships Avill notice 
Avhat has been urged on the other side. 
It is pointed out that the Xaiks have 
lieen in the saddle for a long time. 1 his 
is true, and it is to this fact that they 
held their position as lease-holders at all. 
But for long ])ossession the villages 
Avould liaA^e been made kasla as others 
had been. 


Tlien it is said that, by tlic terms of 
certain proclamations, the Government 
acknowledged tlie right. The jjroclama- 
tions in 1852, Avlien tliere Avas meiely a 
transference for administration purpijses 
are neither liere nor there. M'hen Ave 
come to the cession the proclamation 
referred to is in these leinis: — 

“ 1 Avisli to let you know in time that 
the hiAvs of the Britisli Empire Avill be 
in force from the 1st of Maj^ next in the 
Panel! Mahals. 


" 2. It has hitiierto been the practice 
to reserve civil suits against the lands or 
houses for arbitration. 
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''3. That can no longer he the ease; 
a suit once hied cannot he witlnlrawn 
nnless l)y the (‘(uisent of the complainant 
and the law will he enforced. 

"L Asa friend of all your ancient 
houses I wisli to warn you hefure-harid 
against deht. If you wish to preserve 
your present jjosition, you sluuild avoid 
it as the most unhutuiuite thing which 
can happen to yon." 

Then follows a list C)f names, among 
which are ])ersons who have had acknow¬ 
ledged to them a real prot)rietary right, 
and in tliis list occurs the names of 
Katwada. Chandwana and Tanda. There 
is also, specially in the Naiks’ petition, 
reference made to jn’oclamations made at 
the time of the Durljar. There are two 
answers to he made to an argument 
founded on such documents. The first 
is that a mere general statement that 
existing rights would he upheld could 
never prevail against exact determina¬ 
tions such as have been above set 
forth. Tlic second is that any state¬ 
ment in general terms that rights will 
be respected must necessarily mean as 
these rights are on investigation deter¬ 
mined hv the Government Officials. To 
suppose‘tliat by such general statements 
in a proclamation tlie Govemment re¬ 
nounced their right to acknowledge 
what thev thouglit right and conferred 
on a :Municipal Court the right to ad¬ 
judicate as upon rights which existed 
before cession, is, in their Lordships’ 
opinion, to misapprehend the law as 
above set forth. It was also urged 
that the Government had recognised 
certain free grants which ^ had been 
made in the past by the Naiks. This 
is true. But the Government had 
directed a special head of incpiiry to be 
made as to free grants. The wisli not 
to disturb persons whose tenure had 
been, de facto, free was a generous policy. 
But to infer from this generosity that 
the Government was admitting that the 
grants had originally been properly 
made and that from that admission 
flowed the further admission that the 
Naiks were true proprietors is to make 
a mere inference override a direct state¬ 
ment. One other matter may be noticed. 
-The Naiks’ susceptibilities seem to have 


been anuised by the term ''ijaradars' 
being used as to them, and requested 
that the term "dalukdars" should be 
used. The Goveniment reply is as 
follows:— 

“Ill reply to his petition, dated 26th 
September, 1898, to the address of 
Government, Naik Ratansiiig Pratapsing 
of Tanda in the Dohad Taliika of the 
Pauch Mahals District, is informed that 
Government have no objection to his 
being addressed as dalnkdar instead 
of a 'i)atada7’' in official communications, 
but it should be distinctly understood 
that this concession ivill not in any way 
affect the orders passed by Government 
in May. 1880, regarding the tenure of the 
]>etitioner’s holding.” 

Now, the resolution of 1880 referred 
to was the foundation of tlie proposals 
as to the 10 per cent. margin, 
Avhich, denying the proprietary rights 
of the Naiks, was objected to by 
the petition whicli was refused in 
1883. 

For these reasons their Lordships 
are satisfied that this appeal must 
be dismissed ivith costs, and they 
will humbly advise His Majesty accord- 
ingly. 

Their Lordships feel bound to call 
attention to the state of the record. 
In the teeth of directions issued from 
the office no trouble whatsoever had 
been taken with the arrangement of 
the record, and it came before their 
Lordships in quite a disgraceful state 
of confusion. Had the appellants been 
successful their Lordships would not 
have hesitated to disallow in toto 
the Solicitors’ fee for perusing the 
record. 

s. n. Appeal dismissed. 

Solicitors for the Appellants.—Messrs. 
T. L. Wilson dt Co. 

Solicitor for the Respondent .—Solicitor 
to the India Office. 
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MADRAS HIGH COURT. 

Appeal Against Order No. 222 of 1921. 

March 26, 1924. 

Present :—Sir Victor Murray Coutts- 
Trotter, Chief Justice, aud 
Mr. Justice Rainesam. 

Al. Vr. Ct. LAKSHMANAN CHETTY 

AND OTHERS^PeTITIONERS—APPELLANTS 


versus 

V. R. Rm. Vl. SUBBIAH CHETTY 

AND OTHERS—ReSPONDENT.S. 
Limitation Act {IX of WOS), s. 7-Civil Procedure 
Code{ActV of li}(JS),0. XXXI Lr. 0 Decree ob¬ 
tained by Hindu father and mini)r soyia--Discharge 
by father—Execution application — Limitation. 

Where a Hinchi father and his minor sons 
(suing through their father as their next friend, 
and guardian) obtain a decree, section 7 of the. 
Limitation Act applies to an application for 
execution of the decree, inasumch as, the tatlier 
cannot give a discharge without the leave of the 
Court under O. XXXll. r. G of the Civil 1 ro- 
cedurc Code. [p. 78C, col. 2.] 

Appeal against the order, dated the 

24th January 1921 of the Court of the 
Additional Subordinate Judge, Ramnad 
at Madura, in Execution Appbeatum 
No. 48 of 1920, in Original Suit No. 2L4 
of 1911. . , , 

Messers. K. V. Krishnaswami Iper and 
y. Rajagopala Iyer, for the Api)ellants. 
Mr. A. Swaviinatka Iyer, for the Kes- 

pondents. 


JUDGMENT. _ . 

Ooutts-TrotteP, C. J.—Tlns ra.se 
furnishes a signal instance of tlie mis¬ 
chievous tendency of the Courts in iis 
country to evade, or endeavour to evatle, 
plain statutorv mandates, and in no 
sphere of the larv, so far as I have ob¬ 
served, has that tendency been mp 
freely exercised than in that branch of 
the law we are concerned with in llie 
present case, namely, the Law of Limita¬ 
tion. The way in whicli t us i»aUei 
stands is as follows;—In Octohei 
a decree was obtained in a su 
which the plaintiffs were a fathei and 
his three sons, and the three so s 
were described on the Lice r> 

proceerlings as suing through . 

friend and guardian the hist plaintiff Uhat 
is, the father). Two months after t at 

decree the father died 

until December of the following \eai 

1914 that the, ehlest, of the three sons 

attained his majority. On the 3id Dt,- 



cember 1017, well within three years of 

the attainment of majority, an execution 
application was taken out. It is said 
that that application was liarred because 
time must be taken to have run not 
from the attainment of majority of the 
eldest son hut from the date of the decree 
itself, i. e., ()ctol)er 1913. The reason 
for it is said to be this and it dei)ends 
upon the construction of two sections of 
two Statutes, one the learned Judges 
has referred to, and the other he has 
not. Before I approach the consideration 
of the case-law 1 will look at the sections 
of the Statutes themselves. The relevant 
sections of the Limitation Act is section 
7. It says this:—“Where one of several 
persons jointly entitled to institute a 
suit or make an application for the exe¬ 
cution of a decree is under any such 
disability (that means for our present 
purpose the minority) and a discharge 
can be given without the concurrence of 
such person, time will run against them 
all; but, where no such discharge can be 
given, time Avill not run as against any 
of them until one of them becomes cap¬ 
able of giving such discharge without 
the concurrence of the others or until 

the disability has ceased". 

Therefore a good discharge, which 
could be given without the concurrence 
of the others, is necessary before, limita¬ 
tion can be invoked. Now, it is said 
that the father in this case became en¬ 
titled io give a good di.scharge as soon as 
the decree was passed, and to give a good 
discharge not only on behalf of himself 
but on behalf of his minor sons. This 
Court held in a imni])er of cases culmi¬ 
nating in the case of Ganeska Roir v. 
Tuljcuxtm Row (1) that a Hindu father 
could, as managing member of a family, 
c^ive a good discharge of a decree-debt 
notwithstanding the fact that he might 
appear in the suit in the ca]iacity of 
<ruardian ad litem or next friend. They 
ba.sed that decision upon the exiness 
provisions of Hindu Law and they said 
that his position as a father was indc- 
pendant of his position as guardian ad 
Litem or next friend and that no dis¬ 
ability which could attach to him can 

(l) 3Iucl. Cas. 028; 21 M. L. J. 1093; 6 .M. L. T, 
325. 
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he supposed to attach to him by reasons 
to -which I am coming presently and 
could in any way affect liis position 
under the general Hindu Law as father. 
That is the decision of this Court in 
several cases culminating in Gancsha 
Row V, Tuljarom Row I'D. ^A^hat 
their Lordships were dealing there 
with was an argument based upon a 
section of the Civil Procedure Code. 
That section is the present r. 6, in O. 
XXXII, and it reads as follows:—“A next 
friend or guardian for the suit shall not 
Anthout the leave of the Court receive 
any money or other moveable property 
on behalf of a minor either—(a) by Avay 
of compromise before the decree or order, 
or {(>) under a decree or order in favour 
of the minor’’. As I said, the basis of 
the decision in Gancsha Row y. Tulja. 
Ram Row (2) was that the father 
occupied two entirely seimiate positions 
that he was clothed Avith a. double per¬ 
sonality, and that inhibition of his ac¬ 
tion in a certain manner in one of those 
capacities was no inhibition of his doing 
it under the other, the general powers 
of a Hindu father. Thereupon Gancsha 
Row V. Tulja- Ram, Row (2) went to the 
Privy Council Avith this pronouncement 
of the Madras High Court to deal with 
1^1 S^XA Ix^^tlx^^]^ it Avas riglit or 
Avhether it xvas erroneous, and the words 
of the Privy Council are absolutely ex¬ 
plicit in their application of the principle 
laid down by the Madras High Court 
and which, so far as I can see, is the 
necessaiy substratium of the whole 
of the argument that has been 
addressed to us. What their Lordships 
say is this. “They (their Lordships of 
the Privy Council) consider it to be clear 
that Avhen he (that is the father) himself 
is the next friend or guardian of the 
minor his powers are controlled by the 
provisions of the law and he cannot do 
any act in his capacity of father ormanag- 
ing member Avhich he is debarred from 
doing as a next friend or guardian with¬ 
out leave of the Court. To hold other- 
AN'ise Avould be to defeat the object of the 

111 Iiul. Cas. .Alo; .10 M- iU-A; K C. W. X 7G.5; 

11 A L J- IH c. L. J. 1: 15 Bom. L. R. 626* 

14 M L. T. 1; M ir. X. 575: 25 M. L. J. 

15l>; iU I A. ;r. C.:. 


enactment.” In other Avords, their Lord- 
ships say in the plainest language, the 
inhibition imposed upon him in one 
character must be extended to the other 
suggested character or else the Act be¬ 
comes a waste paper. It is said that there 
are decisions of this Court subsequent to 
that pronouncement of the Judicial Com¬ 
mittee Avhich nevertheless go on saying 
that a father can give a good discharge 
without the consent of the Court Avhere 
the decree has been obtained. I am not at 
all sure that those cases—most of them are 
A^-eiy inadequately reported—do purport 
to go counter to the principle laid down in 
Gayiesha Row y. Tulja Ram Row (2), be¬ 
cause it is not quite plain, so fur as I can 
see, that, in these cases, the father Avas 
the guardian ad litem of the minors. 
All I can say isthut, if heAvasthe guardian, 
tlie PriA’y Council decision compels 
me to say that tliose cases were Avrongly 
decided ; if he was not, they merely say 
that, AvheretJie father is not the guardian 
<ul litem he can take the money and give 
a g<)o<l di.scharge, andthoiigli I do not dis¬ 
agree Avith that, I Avould like to re consider 
that position hereafter. I am not saying 
that if this was Avhat those cases had de¬ 
cided, those cases are incorrect ; but I am 
quite clear about this ; tliat, if in those 
cases, the father Avas the guardian ad 
litem, they are clearly wrongly decided, 
and decided in the teeth of the express 
mandate of the Privy Council case. No 
one, I think, could plausibly contend 
that a rnan in such a double position 
could giA*e a good discharge. He can 
only giA^e a discharge after obtaining the 
permission of the Court. It, therefore, 
folloAvs that at the time Avhen the father 
died, he had never been in a position to 
give a good and legal discharge for this 
debt and that, therefore, the time must be 
calculated as beginningto run from the 
date when the respective disabilities 
cease. Seeing that one of the decree-hol¬ 
ders is still a minor there is really no 
ciuestiori of limitation arising in the case. 
The case Avill go back for further proceed¬ 
ings in execution. 

The ap])ellants will have their costs 
throughout. 

R&mesamt J-—I agree. Several 
decisions of this Court hav^ been referred 



Vol. S2] 


nTDTAH CASES. 


7$7 


MAUXG SHAVT. ON^ V. TO'^SIXH MUDALIAR. 

1>y the learned Vakil for the respondents. 
The first of these is the decision in 
Duraisaivmi Sastrial v. Veiikataiama 
Iyer (3). It expressly jnirports to he 
based on the decision in Gcntesiui 
Roiv V. Tuljaram Row (1) which was a 
decision of tiiis Court, on O. XXXIl, 
r. 7. It was reversed afterwards by the 
Privy Council in Gensha Row v. Tulja 
Ram Row (2). This was followed by a 
Single Judge in Ramanadhan Siiayya y. 
Udatha Atchayya (Ij. The next case is 
Palaniandi Plllal v. Papathi Ammal (5). 
It is true that this was after the decision 
of the Privy Cauncil Init no reference was 
made in the argument to O. XXXIl, 
r. 6 or to the fact that the decision in 
Ganesha Row v. Tuljaram Row on 

which the decision in Daraisawm i Sa^tri- 
alv. Veiikatarama Iyer (3), was based, 
had been revei'sed by the Privy Council. 
This was again followed in (hivikula 
Veiikatatfubhiah v. Gollapndi 1 oikatta- 
wai'ulu (6) and the same remarks api)l\ 
to this case also. In Rati Ram. v. Radar 
(7) the decree was obtained by a single 
decree-holder. There **** niinoi 

among the original plainlills. 1 he oiigi- 
nal decree-holder died leaving two ^ons, 
one a major and the other a minor. 1 lie 
major son on behalf of liimself and act¬ 
ing as the next friend for his >ongei 
brother applied that they should be 
made legal r(*presentatives in the place 
of their deceased father. Before the order 
was made on the application, the appli¬ 
cant died, and on the day the application 
cama on for hearing nobody aiypeared and 
the petition was dismissed, ihe result 
was they were not made parties, so tliat it 
is not a case where we have two deciee- 
holders one of whom is major and tne 
other a minor represente I major 

as next friend. Order XXXIl. i*-^ 
not apply to the facts of that case. 1 hat 


(:l) 12 Ind. ' C.v**. oO-l; 21 M b. J. lOib, 10 M. L. 

T. ;i70; (1911) 2 M. W- b20. ^ 

14)' 18 luJ. Ca3. ;2.t; (VM) A. W. N. -^6. 13 M. 

I^VoT ^'Flal Cis. 70; (1911) M. W- N. 139; 15 A. L. 

Ud. 533; :1017) .M. ^V. , t 

77) 40 Ind. C;i 3 . 990; U A. ISo, 17 A. L. J. 
BIO. 


ease is, therefore, correctly decided and 
cannot, therefore, help us in this case. 

Case reversed and remanded. 
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LOWER BURMA CHIEF 

COURT. 

Secokd Civil Appeal No. 81 of ld'22. 

November 20, 1022. 
l^rese.nt: —Mr. Justice Pratt. 

MAUNG SHWK OX— Plaintiff- 

Appellant 
ve 7'sns 

PONNIAH MCDALIAR and another— 

D E F E N D A N T S — K i; S I* (J N D E N TS. 

Trai}sfer of Property def [IV of 1SS2), s. UJ 

_ Mortqaycd (and- (iovcrnm'znt waste, adjoining — 

Mortcpuicc, cnltication by—Land capable of scjini-atc 
(■.njoywent and wkethcr accretion — 

Mnrtgafior, whether can sue for redcmj>tion. 

(Jovjrnmont waste lun<l adjneent to a niortgn^xcd 
lioldinj? wliicli i.s brought mider c-ullivatiou by the 
jiiort^ragoe. aiul is cai»ablc of separate enjoyment 
aiul u.se, is not an accretion to the moi-i^jase 
land under section r..4 of the Transfer of Properly 
Aet and. iherefore. I he mortgagor cannot .sue for 
ils rodcnipti<»n. 

Ap]H‘iil against the decree of tlie 
sional (\)urt. Myauiigmya, in 
Ajipi-'al Ni). 7i> of lt)20. 

Mr. Bo Thcin, for the Appeliaul. 

JUDGMENT. —IdaiutilY sued for 
redemidion of a piece of paddy laud 
mijasuring 20'G1 acres. Iho bub-Divi- 
sional Court gave a decree for redemp¬ 
tion of the ‘JOo acres urigiaally mort¬ 
gaged but refused a decree for tiie re¬ 
mainder, which was adjacent land 
brought under cultivation by the mort¬ 
gagees. 

On appeal the Divisional Court gave a 
decree for the iialance as an accession 
coming under the terms of section 0:1 of 
the Transferor Property Act. My own 
ojjinioii is that section n.j dicl nut y^ui- 
templale Government wastx- laml adjoin¬ 
ing a mortgage holding as coming within 
the c:itegorv of ac.'ession. 

It is admitted that the .-o-called acces¬ 
sion can he enjoyed and utilised separate¬ 
ly In Tha Dun v. TheZau (1), Twomey, 
J., held that an extension into waste ad¬ 
joining land was not an accession. 

^1) 11 Ind. Cas. 808; 1 Bur. L. T. 167. 
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This is in accordnnce with inv own 
view. The api>eul will be allowed with 
costs. 

N. II. ^[p})cal allowed. 


MADRAS HIGH COURT. 

Sec'oxi) Civil Appeal No. 171 of 1922. 

xVu,G:ust 1, 1021. 

Present: —Mr. flustiee Jackson. 

ADDAKARLT l.ATCHAMAfA- 
Plaintiff—Appellant 

rersus 

SEETHAI.A 8UBHAHAGUDHU 
—Defendant—Rf,sponi)ent. 

Law — Inheritance - Dirision hetueen 
daughters with full rights- Right of surviv<trship, 
whether destroyed. 

Where on the death (»f a Hindu, his daughters 
effect a division of his jiroperties arninging 
that each daughter will enjoy lier respective share 
"witli full riglu Lt'.. witli riglit of alienation by 
sale etc.," the right of survivorshii) is destroyed 
and on the death of any one of them, her share 
will goto her own heirs and not to her surviving 
sisteis. 

(inmathi Animal v. Kiipputlmyi Animal, 11 M. L. 
J. 173, distinguishcil. 

Alamehi Amninl w Haiti Animal, 20 Ind. (’as. 
■4.55; 28 M. L. J. 085; 10 M. L. T. .592; (1915) M. W. 
N. 26, relied on. 

Second appeal against the decree of 
the Court of the Subordinate Judge, 
Kistna at Ellore, in A. S. Xo. 210 of 1921, 
preferred against the decree of the Court 
of the Additional District Munsif, 
Tanuku, in O. S. Xo. 179 of 1919 (O. S. 
No. 107 of 1919, District Munsif’s Court, 
Tanuku). 

Mr. T. Suryayiarayana, for the Appel¬ 
lant. 

Mr. T. Ramadoss, for the Respondent. 

JUDGMENT. —This appeal is from 
the decree of the Court of the Subordi¬ 
nate Judge of Kistna at Ellore in 
Appeal Suit Xo. 210 of 1921 i)referred 
against the decree of the Court of tlie 
Additional District Munsif of Tanukn, in 
Original Suit Xo. 79 of 1919. 

One Venkanna died leaving three 
daughters. They came to an oral agree¬ 
ment by which Latchamma and Atcham- 
ma each took three acres of his property 

and Chellamma 5 acres and odd. Chel- 


lamina lias died and her sliare is in 
the possession of her step-son, first defend¬ 
ant. Latchamma, claiming a right as 
survivor of Chellamma sues for Chel- 
lamina's share (she has sold 1*80 acres 
which are subject of a connected suit 
Original Suit Xo. 78 of 1919). The Sub¬ 
ordinate Judge liad dismissed the suit 
and Latchamma ap])eals. 

The question for determination is 
whether when the three sisters made 
their agreement they cut off the right of 
survivorship among themselves. The 
only evidence of the agreement is the 
statement of Latchamma as plaintiff’s 
first Avitiiess: “We effected a division 
arranging that this property should be 
enjoyed according to the desire of each. 
Since then eacli of us "was enjoying our 
respective shares of property with full 
right, that is to say, with the right of 
alienation by sale, etc”. The Munsif 
who recorded this statement did not 
address his mind to its significance. He 
confines himself to the question wLether 
before this agreement Cliellarnma was 

Ijequeathed absolute rights by lier father 
Venkanna. 

Contrariwise tlie learned Subordinate 
Judge^ does not decide the question of 
the W ill, but confines himself to the 
agieement. He finds that the sisters 
intended to destroy their riglits of sur¬ 
vivorship, and having regard to the 
language used by Latchamma, I am not 
l>rcpared to hold that he is wrong. “Full 
right with the riglit of alienation by 
sale, etc ., must, I think, mean that the 
right of surviv'orship was destroyed; 
and Latchamma when she conveyed her 
share to first defendant’s father, seems 
to have held the same view. The defend¬ 
ant put the point quite clearly in his 
defence statement, paragraph 5; “ it was 
arranged that each party should enjoy 
without any right of survivorship”. Each 
case must be interpreted according to 
the language employed whether written 
or oral; and not much is to be gained by 
examining analogous rulings. It is laid 
down in Gomathi Ammal v. Kupputhayi 
Animal (1), that there must be apt 
language. In that case as the sisters 

(1} H M. L. J. 175. 
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imagined that they had all along an 
absolute estate it was held that they could 
not have intended to destroy the right of 
survivorship. In this case (assuming 
that Chellainma had no absolute right 
under Venkanna’s Will) the sisters did 
not imagine that they were dividing an 
absolute estate. In Alawelu Aitiindl v. 
Balu Avimal (2) the sisters made an 
oral partition purporting to take their 
respective shares absolutely and it was 
held that they had relinquished their 

right of survivorship. 

In Eukmani Amynnl v. Norasimhn 

Chariar (3) the phrase is “the only 
relationship between us is one of friend¬ 
ship not of property”. Such a phrase 
was not used in the jn-esent case hut it is 
not an essential formula. I hnd that the 
right to survivorshi]) was destroyed Ijy 
the agreement. No other point was 
raised on appeal or appears to be vain . 
The second appeal is dismissed with 


costs. , . , 

g g Appeal dismissed. 

(2j 20 Ind. Cas. 455; 28 A. h. J. 085; 10 M. h. f. 

592; (1915) M. W. N. 20. 

(3) 78 Ind. Cas. 173; 40 M L..J. U h. ^\ . 

405. 


CASES. 780 

LACHMI XAUAYAN I'. RAMESHWAR PRASAD. 

JUDGMENT.—Opfendaut pleaded 
failure of coasideraticu and m'‘^rcT>resen- 
tation. 

The allegatio.i was tiiat (he pro-note in 
suit was in part payment of ju’ice of room 
sold and that it transpired tliat ])laintifT 
had no titleand had misled the vendor. The 
Trial Court hold that there was no defence 
because plaintiff had been al)l(* to give 
defendant possessicm and tlie\^ were not 
entitled to resist payment until i)laintiff 
gave them a conveyance. Section 4.3 of 
the Negotiable Instruments Act ])ro- 
vides that a negotiable instrument made 
for a consid('ration, which fails, create.s 
no obligation l)elween (lie parties to the 
transaction. Fraud vitiates all agree¬ 
ments and there is no reason why thitf 
])rinciple should not be extended to pro¬ 
notes, which have lieen given on the faith 
of fraudulent misre]>resentation. The 
case of Bahi'o L tl v. Joy Loll ^I) is au 
authority, if any authority is reciuired for 
a proposition which seems self evident. 
I set asid the decree of the lower Court 
and remand the case for trial on its 
merits; costs to follow final disposal. 

M H Ca.s'c remanded, 

(1) 24 C. 533; 12 InU. Dec. is. a.) 1023. 


LOWER BURMA CHIEF 

COURT. 

Civil Revision No. 120 of 1922. 
December 11, 1922. 

J^resejit^ —Mr. Justice I latt. 

MC AYOOB AND ANOTHER—DEFENDANTS 

Applicants 

versus 

SOWDAGER-PLAiNTirF-liicsTONnENT 
NeaotiabU Insh'unients ,b\AW o/ LW), 

s.i 3 --Pri,-notc—Consideration, failure, of-^ rand, 

'^Whe/e a seller has no tide lo property sold a 
nneiea se payment of tlie price 

?r“\robUgation, that .ho 

sXr is able tol^ve po.ssession to the purcliaser. 

Fraud vitiates all agreements and tins piiimipie 
extends to pro-notes which are given on tlie faith 
of fraudulent misrepresentatnm. ^ ^ ^ 

Civil revision against the dociee of tltc 
Small Cause Hangoon, in Cnil 

Regular No. 3844 of 192-. 

Mr. Munshi, for the Applicants 
Mr. N, N. Sen, for the Respondent, 


PRIVY COUNCIL. 

Appeal fro.m the Patna Hiou Cocrt. 

June 20. 192 4. 

Present: — Lord Dunedin, lAtid kSliaw, 
Lord Carson, Lord Hlanesl)urgh 
and Sir John Fdge. 

LACHMI NARAYAN ACARWALA and 

OTHERS—Appellants 
rersus 

RAMF.SHWAU PKASAl) SIXOIl and 

OT1 u: RS- K ES P( >N D EN I'S. 

Siamo Act (II of I'SUin, s. :!■}, /jrf>. (n), .<t'ope of 

So.i-panment of .stomp duty, tjcct of 
iV tniltij. 

'I'lie i)rovisn 'fi) uf .scc!iuu .'I.') of the Stnmp 
Act is i f equal jiTiibit with tlie hofly of i\ut 
secliiui. and ju.-»t as au instrurnenl cannot b'J 
aetei Upon, tliat is to s:iy. notliiug can he re- 
cjvere I under it unless it has a ).ropi;r stamp, 
so the i.*rovis> provide.s Liiat il llicro is not a 
proper stsunp it may be put on afterwards ou 
payment of a penalty and the instrument then 
beco.ues clTective. 
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Ram blK V. HAR DaYaX.. 


Appenl frm-n the judmient and decree 
of the Patna Hi 2 *h Court (Dawson Miller, 
Kt., C. J., and Mullick, J.), dated the Mtli 
Au9:ii=;t 1920. printed as 58 Ind. Cas. 99, 
affinuing that of the Subordinate Judge, 
Purulia, dated '27tli Se]>tember 1917. 

Sir G. Lo}L*nde-^, K. C’., and Mr. Raikes, 
for the Appellnnt. 

JUDGMENT. 

Lord Dunedin. —In tliis case, rvhich 
has been heard r.r parte. Sir George 
Lowndes has said everything that could 
be said on behalf of the appellants, 
but he has not created any doubt in 
their Lotdships' minds that the judg¬ 
ment of the High Court at Patna was 
right. It is clear to their Lord.ships 
that the proviso fa) of section 35 of 
the Indian Stamp Act, 1899 is of equal 
ambit with the body of the sec¬ 
tion, and that just as an instniment 
cannot be acted upon, that is to say, 
nothing can be recovered under it unless 
it has a tu’oper stamp, so the proviso 
provides that if there is not a proper 
stamp it may be put on afterwards on 
payment of a penalty and the instru¬ 
ment then becomes effective. 

Their Lordships will humblv advise 
His Majesty that theap]'teal be dismissed. 


in the Court of an Assistant Collector First Class 
in a suit for ejectment which the Assistant Collec- 
t -r Second Class is not competent to try. 

Appeal against the decree of the 
District Judge of Budaun, dated the 21st 
December, 1920. 

-Messrs. S. A. Haider and Harnavdan 
Prasad, for the Appellant. 

Messrs. S. P. Sivah and S. B. Johri, for 
the Respondents. 

JUDGMENT. —The facts of the suit 
out of which this appeal arises are these, 

Har Dayal cultivates one bigha of land 

on a Rs. 10 rent in Allajiur village in 

Budaun District. In 1920 Ram ^Din, 

zcmimkir of the village, sued Har Dayal 

for two years rent and interest in the 

Court of an Assistant Collector of the 

Second Class. Ram Din assei'ted that he 

was the of the plot and that 

the plot was hi.s .<?/;• and that Har Dayal 

vas Ills sub-tenant. Har Da^’^al denied 

this. Tlie Assistant Collector, Second 

C lass, found that the land in question 

was the sir of Rarn Din wiiich Har 

Dayal cultivated as his suh-tenent on a 

lent of Rs. 10 a year, and decreed the 

suit accordingly. That decision became 
nnal. 


s. D. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
W. W. Box cO Co. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 53G of 1921. 

Xovemher 21, 1922. 

Present : —Mr. Justice Stuart. 

R \M DIX— Plaintiff—Appellant 

2 'ersi/$ 

HAR DAYAL and anothep—Defendants 

—RkSFON DENTS. 

Agra Tenanci/ Act ill of s. 177— Eject¬ 

ment of tenant, suit for - Decision of Assistant 
Collector First Clas.s- -Appeal, where lics — CivIl 
Procedure Code (Act V of WOS), s. II -Decision of 
Court not competent to t) y subsequent suit, whether 
res Judicatu. 

In a suit for the ejectment of a tenant, an 
appeal the decision of an As.^istant Collec¬ 

tor First (Maes lies to the Distiict Judge [p. 701. 
col. 1.] 

MMie decibi'^n in a rent suit decided bv an ’ 
Assistant Collector Second Clns^ is not ) €s judicata 


J ho suit out of wliich this present 
appeal arises had apparently been filed 
before the suit for arrears of rent. It 
was hied on tlie 29th September 1919. 
In this, Ram Din and two women callecl 
Keoti and Chameli sued Har Dayal in 
the C ourt of an Assistant C'ollector, First 
Class, for the ejectment of Har Dayal 
from the same plot in respect of which 
Uie suit was brouglit for arrears of rent. 
Har Dayal set up a plea tliat he was 
the zemivdar of the plot and that the 
plot Avas his khndkasht. It is not true 
that he was the zemindar. His family 
had been zemindars in the village but 
had lost their proprietarv rights long 
before 1919. On the 30th June 1920 the 
Assistant Collector, First Class, decided, 
some tAvo months after the arrears of 

had been decided, that the 
plaintiffs Avere zemindars, that tlie land 
in question AAas their sir and that Har 
Dayal wo? a suh-terant. Har Dayal 
again asserting that the ^and was his 
khudkasht appealed to the District Judge 
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v’ho allowed his appeal. The District 
Judge found on the facts that the 
in question was not the plaintiffs’ 'sir\ 
that Har Dayal and his predecessors 
cultivated the land in question for more 
than 50 consecutive years and that Har 
Dayal had ex-proprietary rights therein. 
He, therefore, dismissed the suit. 

The present appeal is preferred upon 
the following grounds:—That no appeal 
lay to the District Judge; that it was 
concluded hy res judicata) that the land 
in question was the sir of the appel¬ 
lants, and that Har Dayal was sub-tenant 
that the Judge had made out a new 
case for Har Dayal which he did not 
set up for himself; and that the Judge 
could not legally decide the nature of 

Har Dayal’s holding. 

In regard to the first point it appears 
to me that on the authority of the 1' ull 

Bench decision in Biiideshwari y. 

(1), an appeal lay to the District Judge. 

In regard to the second point in the 
first place, Ram Din alpne was Plauditt 
in the arrears of rent suit, Reoti an 
Chameli were not parties to that suit. 
But apart from that point, can it oe 
held that a decision of the Court of an 
Assistant C’ollector, Second . 

operate as res judicata in the Coin 
an Assistant Collector, 
the Court of the Assistant 
Second Class, is not competent to tn tiu 
subsequent suit in which the 
judicata is raised? appears to me t a 

on the plain wording ne-u- 

auestion must be answered in the nej^^a 
Uve An Assistant Collector. Second 
Class, is not competent to heai suits for 

^^lf™ar\een pressed on 

TarMeluli Ati Ahru; (2) lavs down a 
different view. If it laid 'lo''« 

view laid down, as that decision is the 
decision of a Bench. But I do not under¬ 
stand that decision to touch the poinC 
What it laid down is this:—That in a 
(’’ivil Court a question of title decided 

(1) 22 Ind. Caft. 9G1; 3tt A. 183; 12 A. L. J- 2 j 1 
^^;2f 3‘lad. Cas. 954; 33 A. 8; « A. D J- 917. 
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bv a Rent Court would be binding 
l/etween tlie same parties on the principle 
of res judicata as the decision on the 
question of title would be considered 
as the decision of a Civil Court what¬ 
ever be the jurisdiction of the Rent 
Court. That is a different proposition. 
There is nothing in that decision to 
justify a departure from the actual law 
that a previous decision only binds in 
a subsequent suit when the Court which 
passed the decision was competent to 
tr>* the subsequent suit. I, therefore, 
decide that the learned District Judge 
was not bound, on the principle of res 
judicata, to hold that the land in ques¬ 
tion was the sir of the plaintiffs and 
that the defendants was their sub-tenant. 

I do not consider that the learned Dis¬ 
trict Judge made out a new case for the 
defendant. It was his duty to see whether 
the plaintiffs had made out a case to 
eject the defendant. He found on facts 
that they had not made out sucli a 

case. , .... 

In regard to the last point, it was un¬ 
necessary for the learned District Judge 
to decide for the purposes of the deCi- 
Sion of the suit, tliat the defendant 
had ex-proprietary rights and it was not 
open to the learned District .Judge to 
lav down what rights lie did possess 
as* the determination of the class of 
tenancy is a matter re.served for the. 

Revenue Courts alone. ■ n 

But in so far as his decision is that 

the suit for ejectment should be t is- 
missed, it must stand. I, therefoie. dis¬ 
miss the appeal with costs. 

“ jj Appeal dismissed. 


BOMBAY high COURT. 

Civil, Suit No. 1501 of 1923. 

July 18. 192f 

PvcszTit: —Mr. Justice Pratt. 
WILLIAM JACKS & Co.— Pi..mstiffs 

versus 

TOOSAB MAHOMED— Defend.i.st. 

in (/ "f W-'). ll3-t:s,opprl- 
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Knou'ledfie of both parti*'.'! Altcrali"ii of positifm — 
“-U*^ upou such belief", meinnuff of. 

Where the*-tme tarts an* within, llie knowledge 

of both parties tliere i.s no scupc for tlie ap- 

)ilication of the doctrine of esto|)])cl. [p. 71)2, col. 

■ 

Ilonapa v. \ (irsapa, 2l» IL lOG at p. 108; 12 Ind. 
Dec. IN'. S’.) 270. folhoved. 

The phrase “ai‘t ujvn .siicli ladief " in section 
115 of the Mvidrnce Ad. means that tlie party to 
whom the representation was mad«^ nmst have 
altered his ))i\siti<>n with reference to the sul)ject- 
matter of tlie representati"n. Tlie mere tiling of 
a suit, which wcnild have been tiled even if the 
representation had not been made, does not 
amount to such' alteration «)f jaxsition. [ibid.] 

Plaintiff deini.scal c(>rtain i>reini.ses to the defend¬ 
ant fi'r manufacturing purpi>ses. On the exi>iry 
of the lease he servt'd the latti*i' with one month’s 
notice to (piit. Defendant re))lied by a letter 
which contained an admission that he was a 
monthly tenant. In answer to a suit for ejeet- 
immt tiled by (lie piaintilY, <lel'endant si*t up a 
)»l.-a that he was entitled to six months' notice 
undei’ section lOG of tlie 'J’ransfer of Property 

Act : 

//cdd. that the statement coutaine<l in the de¬ 
fendant's letter that he was a monthlv tenant did 
not t>perate as an estoppel, inasmuch as 

uf 1 the facts affecting the tenancy were within 
the knowledge uf lioth parties ; and 

\b) plaintiff did not alter his position with re¬ 
ference to the subject-matter of the statement. 

[ibid.] 

'Mr. Coltman witli him Mr. Kemp, for 
tlie Plaintiffs. 

Mr. Kaufja, Advorate-denoral, fwitli 
liiin Mr. F. !<. Talcyarkhayi), fttr tlie De¬ 
fendant. 

JUDGMENT.— Tlie idaintift's in this 
suit granted to the defendant a lease of 
a part of a bungalow and compound in 
the Nesbit Road, Mazgaon, for the period 
of one year from 1st April 1918. The 
lease terminated by efflux of time on the 
31st March 1919. 

But the defendant held over. There 
liad been a dispute as to alleged encroacli- 
ments by the defendant and the 
I>laintiffs now aver that they require the 
premises included in the original lease 
as well-as.tlnise encroached upon for their 
own use and occupation, and gave notice 
on the 30th December 1922 teiTninating 
the tenancv as from 1st Fehruarv 1923. 

It is admitted that the defendant re¬ 
quired the premises to the knowledge of 
the plaintiffs for manufacturing purposes 
and that he has so used them. The de¬ 
fendant accordingly pleads that he is 
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entitled to six months' notice under seo- 
tion 106 of the Transfer of Property Act, 
and that the notice given on the supposi¬ 
tion tliat the tenancy was monthly is in¬ 
effectual to terminate the lease. As 
against this the plaintiffs contend that 
the defendant is estopped from setting 
lip a yearly tenancy by his letter in reply 
to the notice to quit. That letter is 
Exhibit G, dated IGth January 1923 of 
whicli the concluding paragraph is as 
folloAvs ; — 

“ Your clients’ lease with their superior 
landlord has expired long since and 
their xiosition is also that of a monthly 
tenant." 

I Iiave no doubt the word “ also " means 
that you are, like me, a monthly tenant. 
1’his is an admission hv the defendant 
that he is a monthly tenant hut he would 
he entitled to show that this admission is 
wrong unless it operates as an estoppel. 
But I feel clear that there is no estoppel 
and for the following reasons :— 

In the first place the facts affecting the 
tenancy were within the knowledge of 
both the parties, and when that is so. 
there is no scope for the doctrine of 
estoppel. Honapa v. Nai'sapa (1). 

Again, the plaintiff's, before receipt 
of the letter, believed the defendant to 
he a monthly tenant, so that, the belief 
was not induced by the letter of 16tli 
January 1923. But, I think, it must be 
conceded that the language of section 115 
of the Indian Evidence Act extends to 
the encouragement of an erroneous belief 
as in Ramsden v. Dyson (2). But even 
so, can it be said that the plaintiffs have 
acted on such belief in consequence of 
the letter ? I think not. The phrase 
“act upon such belief” means that the 
plaintiffs must have altered their position 
with reference to the subject-matter of 
the representation. What have the 
plaintiffs done but the filing of suit? 
Merely filing the suit does not alter 
their position. It is only a process of 
enforcement of the position taken up 
before the misrepresentation. 

Again, even if the filing does fulfil the 
words of the section—“acts upon such 

11) B. -106 at p. 408; 12 Ind. Dec. (x. s.) 270* 

(2) (1866) 1 H. L. 129; 12 Jiu’. is. s.) 506; U W* 

K. 926. 



INDIAN OASES. 


Vol. 82] 

RATNASAMI PILLAI l\ SABAPATHY PILLAT. 

"belief,"—is it certain that the plaintills 
Avonld not have filed the suit if the letter 
had not been written? As to this the 
remarks of Jenkins, C. J., in Narsingdass 
V. Rahbninhai (,3) are very pertinent 
(page 446) :— 

“ The law of estoppel is defined by sec¬ 
tion 115 of the Evidence Act, and all the 
Judge is able to say is that it may well 
be doubted whether the plaintiff would 
have acted in the way he did but for the 
way in which the defendants had acted. 
That is not sufficient. It must be found 
as a fact that the plaintiff would not have 
acted as he did." 

So liere, 1 luive no doubt that the 
plaintiffs would have filed this suit even 
if the defendant had made no reply to 
the notice to qmt. 

1 accordingly find on the issue, namely, 
whether the defendant is estt»i>))ed 
by his letter of 16th January 1923 from 
asserting that he is an yearly tenant ^ 
in the negative. 

2 K. Order accordingly. 

(3) 28 B. 440; G Bom. b. H. 410. 


MADRAS HIGH COURT. 

Appeal against OkdeU No. -1-J 'G' 1->-3 
AND Civil Revision Petition No. 

OF 1923. 

March 27, 1924. 

Present—Mr. Justice Krislinan and 

Mr. Justice Odgers. 
RATNASAMI PILLAI— Appellant 

IN A. A. O. No. 425 of 1923 and ^ 
Petitioner in C. R. P- No. 943 oi- lJ-3 

vey'sus 

SABAPATHY PILLAI and othkhs - 

Kesponpests in: both. 

Receiver. p„wer« of- Auclinn s„U b„ vrder 
Court- Iliilheet hid whether to he accepted 

The K^eiver is nn Officer of Court end rvhniever 

powers he exercises are delegated i.mv.-rs of Ihc 
Court whifli it expressl.v RO'es Inm He has no 
powers except wind the Court f-rants Inm. |p. 

“ky ordinary rule regarding private auction is 
that where ati auction is held withou any ^ 
servation there is an implied condition that tlie 
hiizhest bid will be accepted. But that rule duc:^ 
nofapply to a sale by Court Officer under tlie 

directions of the Court. \ ibid.\ 



111 such a case it is acceptance by the Court 
that constitutes the contract, and the person wlio 
assorts that the Court Officer had power to bind 
the Court by his acceptance of a l)id must prove 
it. 'I’he mere absence of a statement in tho 
]nil)Iished conditions of sale that it is subject to 
the contirmaliou of ('curl cannot be treated as 
implying that the (^nirt had al>aiuloned its ])ower 
of eoiilirming the sale before it could lake clTcct. 
L»7od.l 

Sureudrn Keshuh Roy v. Dooryasoondri'y Dossee, 

If) C. 2o3 at p. 258; 7 Ind. Dec. tN'- «•> I't-'lied 


on. 


Appeal against an order of the Court 
of the Subordinate Judge, Mayavaram, 
in I. A. No. 160 of 1923, in O. S. No, 11 
of 1922 and ]>etition tinder seetioa 115 
of Act V of 1908 and section 107 of the 
(Jovernment of Imlia Act ]iraying the 
High C\>urt to revise tlic said order 
of the C’ourt of the Subordinate Judge, 
^lavavaram, in K. A. No. 160 of 1923, 
in (). S. No. 11 of 1922. 

Mr. K. Xarasinilut Iyengar, for the 

Ai>pellant. 

Messrs. AT. Bashyam Iyengar, T. T". 
Muthu Krishna Iyer, for the Respond¬ 
ents. 


JUDGMENT.- Tliis is an appeal 
against the order of the Subordinate 
Judge of Mayavaram refusing to accept 
the bid of Rathna.sami Pillai, the appel¬ 
lant for taking on lease certain ])roperty, 
the subject-matter of a suit before ^the 
Court, aud directing a rc-sale. "What 
happened wa.s, the Receiver, who had 
been appointed in the suit, was directed 
l)y the Court to sell by public auction 
the lease of certain lamls in suit for a 
year. The condition of sale were print¬ 
ed and the printed leallets were cir¬ 
culated. The Receiver held an auction 
in which the a])pellant before us, 
Rathuasaini Ihllai, was the higliest 
Udder. Wlien the matter was taken to 
the Sub-Judge for confirmation, he re- 
fuserl to a(;cept Ratlmasami Pillai’s bid 
ami directed a re-sale. It is against that 
order that this appeal is tiled. 

Tlie appellant contends that a com- 
lileted contract had been entered into 
with him hv the Receiver and that the 
(\mrt should, therefore, have directed 
a lease to be executed in his favour in 
the terms of his bid. At the re-sale 
ordered tlie second respondent took the 
lease at a higher rate, A preliminaiy 



[1924 



[NjJJAK CASES 




nAMP:>uwAn 


SiNCiH 


l'. HrrF.XljRA ^IXGII. 


objection lias been rair^cl l<‘ tliis n]i]jeal 
lliar no nppeoi lies. Tiic- n]*]>cril has 
been tiled under O. XL'iT, r. I, clause 
t.v* as against an order undcid ). XL, r. 1. 
Civil Procedure Code. We need not. how- 
♦‘ver, decide this question as we tliink 

that on the merits the appellant has no 
case. Th^- Receiver is an OlHcer of Court 

and whatever ptuvers he exereise.s are 
delegated powers of tlie Court which 
the Court ex|H’essly gives iiim. He has 
no iiowers exceid what the Coui't grants 
him. Cniess the aiqadlant can sliow us 
tiiat in this ease the Court has delegated 
its [lower of entering into a completed 
contract with third [jarties to the Re¬ 
ceiver. any action taken by the Receiver 
cannot be binding upon the Court or 
ui)on the properties. All that the ap¬ 
pellant is aide to show us is that lie 
made the highest bid aiul that the 
[uiblishcd conditions of sale did not 
ex[)ressly state that llie sale- was sub¬ 
ject to the continuation of the Court. 
The absence (if such a statement cannot, 
in our oi>ini(>n, Ije treaterl as imiilying 
that the Court had abandoned its 
power of conlirming the sale before it 
would take effect. No doubt tlie 
orrlinary rule regarding private auction 
is that where an auction is held without 
any reservation there is an iinjilied 
condition that the highest bid will lie 
accepted ; but no authority has lieeu 
citeil to show that tiiat rule apjilies 
to a sale by a Court Orlicer under the 
directionsof Court. In Court sales, it 
is acceptanx-e by the Court that con¬ 
stitutes the c<mtrnct. See Sureiidro 
Kc.shuh Roy V. Dor)ryas(to7nlery Do.<i.<<ee 
(1). The person who asserts that the 
(''ourt Officer had power to bind the 
Court by his accejitance of a bid must 
[)rovc it. The a[n'»ellant has not been 
able to refer us to any evidence to 
sh(wv that such a power had been 
granted by the Court in this case. We 
must, therefore, hold that the Court 
had ample autlioril)- as no contract 
liad been concluded with him and the 
Court’s order directing a re-sale was 
within its powers. The appeal fails 
and is dismisse.d with costs (costs one 
set;. 

A) 15 C. 253 at p. 258; 7 Ind. Dec. (s*. s.i 753. 


C. R. P. No. of 1923 is dismissed 
with costs. 

s. n. Appeal cUsinlssed. 


PRIVY COUNCIL. 

Appr.vl from the Patna Hioh Court. 

June 26, 1924. 

Present: —l.ord Shaw, Lord Blanesburgh 

and Mr. Ameer Ali. 

Mnlidj-ajaclhiraj Sir RAMESHWAR 
SIX CH B AH A DITR—A ppellant 

rey'sns 

HITEXDRA SINGH and others— 

Respondents. 

Civil Proce.du7'e Code f.lc( V of WOS), 0. XXXIV, 
r. /f-Decree for vale, effect of - MorUjayee^dteree- 
holder alUnved to remain in possession - Receiver 
itppointed subsequently- -Receiver's ^‘iyht to remove 
decree-holder from possession. 

Once the holder of a mortgage-decree, tinder 
(). XXXIV. r. 1, Oivil Procedure tVde, askvS for 
and obtains a decree for sale, he mn.st be deemed 
to Imvc given up ail right.s under the m(»rtgage 
and the judgment, [p. 71)5, cols. 1 <\r 2.j 

If Ihe holder of a mortgage-decree remains by 
arrangement in po.s.session of tlie mortgaged pro- 
j>erty and subsequently a Receiver is appointed, 
wiio is directed specilicall.v to take charge of ali 
properties f)f the judgment-del)tor, lie is entitled 
to remove the decree-holder and obtain khas 
]) 0 .ssession of the property, especially if it.s 
income exceeds the amount with which the decree- 
holder was debited under his arrangement, [p. 71)5, 
col. 2.] 

Appeal from the judgment and decree 
of the Patna High Court (Das. J. and 
Adami, J.) datedt he lyth November 1929, 
[irinted as 61 Ind. Cas. 67, rc»vei’sing 
the judgment of the Subordinate Judge, 
Dharbhanga, dated the 16th June 1919. 

Mr. DeGruyther, K. C., and Dr. Majid, 
for the Appellant. 

Sir Loivndes, K. C., and Mr. D^^be, for 
the Respondents. 

JUDGMENT. 

Lord Shaw. —This is an appeal 
from a judgment and decree of the 
High Court of Judicature at Patna, 
dated the 19th November, 1920. It 
reversed a judgment and order of the 
vSubordinate Judge of Darbhanga, dated 

16th June 1919, Their Lordships refer 
to the judgment of the Board fRa wetfA- 
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irar Sivgh v. Hitindra Singh (l}]just 
aanounced in the case between the same 
parties, namely, the Maharaja as judg¬ 
ment creditor, and the Receiver of the 
property and the judgment-debtors. 

A Receiver was appointed in 1910 as 
a Receiver upon the entire estate of 
the judgment-debtors. It is not disputed 
that this estate included, and still 
includes, the mortgaged property of 
Jai Nagar M’hich is in question in this 
case. Jai Nagar was expressly and by 
na ne included in the scheduled 
parties falling within the ordei foi 
Ra^otvership Under transactions, upon 
wiinl U is not necessary to enter, the 
appellant possessed the property under 
an arran^jaient that he should he 
d^bltoi witli the sum of lU l,hJU 
per anium in respect thereof. the 
arrang^niint appears for a peiior o 
years to have been not to the dis¬ 
advantage of the estate. Of late years, 
however, the rental of the propeity has 
exceeded the Rs. 1,6 JO and, m m 
about the year 191S-1919, amounted t.» 

over Rs. 2,700 per annum. 

In these, circumstances the R.ceivei 
brought his suit before the Sahordinate 

Judge of Darhhanga, claiming. 

“1 That the lecree-holder miy be 
directed to render an account of all h s 

collections of the said mauzci from the 
date of the decree to the pre.sent date. 

“P That the decree-holdei niaj l>e 

directed to give up and make over 

possession of the said . rlpf'r^e 

Rsciever .vith such a nount as the c'eci^e 

helder may be liable to pay to th 

jiid?Tient-debtor3 with inteie.^t at 12 

^Th^'VtesUrTt aecoints. will be 

atter.vardi dealt "'itli. "t^'^do 

qu-stion is whether the appellant do 

mIke over to the Receiver 

ion of th^ judgment-debtoi 

nr T ,; v^frTire’' The case has been 

carefnllv considered by the ^ gh Co.ut 

and their Lordship.s see no 

differ from these paragraphs of th 

^'^'“The^'decree which he (i.e., appellant 

T. 182 . 
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decree-holder) got was the u.sualuKirt- 
ga'^c-decree contemplated by O. XXXU , 

7. 4, and whatever rights lie may have 
had'under the transaction he must he 
deemed to have given up these rights, 
once lie asked for and obtained a decree 

for sale in respect of the property in 
question. That lieing so. have tiie jiuU- 
ment-dehtors a present riglit to remove 
the decree-liolder from the possession 
of the properly in (pieslion? In my 
view, they have, because there is a_ 
prior order passefl by a Coint oi 
com I'^e tent j u risdic t iou apjioi n t ing 

a Receiver and asking the Receiver 
to take c\iiu'iye of all the properties 
comprised in the mortgage. That order 
was linal between the parties, and it 
was not open to the lear.ied Subordinate 
Judge to ignore or disregard that 

order. 

“No doubt there was an arrangement 
hv which the decree-holder remaineil 
ill possession of the properties and 
applied the income toward.s part .satis¬ 
faction of the debt due to him. Sub¬ 
sequently, a Receiver was appointed 
who is a person to guard tlie inferesl 
of all the parties concerned, amt tliat 
Receiver was siiecilieally ilirecicd to 
lake charge of all the proi.eitics In 
mv view, there cannot lie any douht 
whatever that the Receiver ought to be 
directed to take charge ol the properti 
in .piestiou, specially as it is suites ed 
bv Mr. K. B. Dutt, on beliall ol he 

iud^ment-dcljtors, that Jhe pn)pcil\ has 

an income ol Rs. 2,<ll~15 d. 

The result will be that the Receiver 
will ill future administer and manage 
this viauza as part of the estate under 
hi.s charge. And it may be ‘ook- 

in°- hiler alia to the prolonged difficult 
with the appellant the respondent may 

ill the circumstances exercise his power 

of sale of this mau:a-sm-h a power 

restin<>- with him in accordance with he 
[udgmentjust pronounced in the other 

appeal. . • 

\Vith regard to the accounting, in 

respect oAhe returns from the maara, 

the learned Counsel for the Receiver 

stated to the. Board on behalf of o 

Receiver that he was willing that tl|e 

ylars prior to the institution of the suit 
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during which the appellaiU was in 
possession under an arraiis^ement for 
an annual debit of Ks. 1,000—those 
years should not be gone liack upon. 
It "was further ex “ilained that a state-' 
ment made by t le a ^pellant in his 
petition of objection of 14th Deeemljer 
1918, was correct :~-‘^l. Althougli pre¬ 
viously orders for tlie deduction of 
Rs. 1,G00 from the decretal mfmey 
were passed by tliis Court iii 
Suit Ao. 62 of 1911, and Xo. 07 of 1914, 
It was due to an oversight as tlie de¬ 
cision of t]ie Sulionlinate Jutlge of 
MuzatYariuir was lost sight of. Tlie 
l^etitioners cannot take advantage of 
that mistake and this ]>etitioner, the 
oppo.-.ite party (that is to say the present 
appellant), has no (ti)jecti(jn to the 
deduction of Rs. 1,171-3-5. It is. there¬ 
fore, prayed that the petition tiled bv 
the petitioners for an annual deduction 

T? 1 disallowed and that 

1^. l,4/l-3-5 only be ordered to be set 
off annually (against the decretal money).” 
In their Lordship.s’ view it is pro])er 

that this correction should be given 
effect to. 


In the matter of accounting it may 
be sufficient to satisfy the justice of 
the case that accounts be ordered ui^on 
the footing, first that the Receiver do 
obtain /i/m-s- possession of this mnuza 
from the appellant, and in the accounts 
he be credited by the ajipellant with 
Rs. 1,471-3-5 2 )er annum as due for the 
appellant s possession up to 19th Novem¬ 
ber 1920, being the date of the decree of 
the High Court. Thereafter the accounts 
will embrace the entire receipts. 

AVith this variation their Lordships 
will humbly advise His Majesty that 
that decree be affirmed with costs. 


Decree modijied. 

Solifdtors for the Appellant.—Alessrs. 
Sanderson and Orr Digmnns, 

Solicitors for the Respondent.—Messrs. 
>V atkins and Hunter, 


BOMBAY HIGH COURT. 

L.xxd Acquisition Reference No. 12 

OF 1923. 

September 11, 1923. 

Present: —Mr. Justice Mulla. 

The GOA^ERNMENT of BOMBAY 

vcvsus 

AIERAALVN MOONDIGAR AGA— 

Claimant. 

Land Acfjtiisition .Icf (/ of ISVIf), s. 24 —Acqaisi- 
tion of land - Compensation, assessment of, mode of 
Market value, ascertainment of—Speculative 
sales, value of. 

Ill assessing the amount of compensation to be 
paid fiu* a piece of land wliicli is lieing compul- 
.sorilv ac(|uired. the market value of the land should 
n>>t he ahcertained pU'cemeal. [}>. 75)7, cols. 1 ck 2.] 
Tin* corrci't method is to determine the market 
value of the land as a whole having regard to the 
sales in the locality, [p. 797, cols. 1 2.J 

The mere fact that a parcel of land is bought 
})>• a speculator in land with the object of re-sell-' 
ing it at a prolit is no ground for disregarding 
the sale in compensation cases under the Land 
Acquisition Act for the purpose of determining 
the market value of land. The real question is 
whether the price paid was such as a prudent man 
would have paid at tlie time the transaction took, 
place, [p. 799, cols. 1^2.] 

The expression “market value*’ means the price 
which a parcel of land would reali.se if sold in 
the market. The test is the test of a sale in the 
market. The seller must be a willing seller; a 
forced sale affords no criterion of market value. 
The piuvliaser must be a prudent purchaser, that 
is, one wlio makes his offer after making necessary 
iiKpiiries as to the value of the land; an offer 
made by one wJio knows nothing of the value of 
the land in tlic locality and wlio makes no in- 
(juiries about it, affords no test of market value. 
The market may be dull or brisk, but whether it 
is dull or brisk it cannot be excluded from con¬ 
sideration. [p. 800, col. 1.] 

Secrctai'ff of State for Foreign Affairs v. Charles- 
worth, Pilling Co., 28 I. A. 121 at p. Ill; 26 B. 1; 

8 Sar. P. C. J. 1 (P. C.', Gore7*nm€«t of Bombay v. 
Merwanji Muncherji, 10 Bom. L. R. 907 at p. 917, 
referred to. 

Reference made under section 18 of 
the Land Acc^uisition Act, 1894, by tlie 
Land Acquisition Officer for the City 
of Bombay. 

Air. Kanga, Advocate-General, ('with 
him Air. Coltman), for the Government. 

Air. Campbell (with him Air. M. C 
Setalvad), for the Claimant. 


JUDGMENT.— This is a reference 
from the award of the Land Acquisi¬ 
tion Officer under the Land Acquisition 
Act. The property was notified for ac¬ 
quisition for a park scheme on February 
9, 1920, and the market value of the 
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property is to be determined as of that 
date. 

The property is situated on Cadell 
Road, Mahiiu." The area is 5957 square 
yards. It has a frontage of 380 feet and 
an average dej^lh of 138 feet. On the 
north of the property there is a passage 
about twelve feet wide. Beyond tlie 
passage there is a large tank whicli is 
Survey No. 1770. On the east there is 
another huge tank covered by Survey 
No. 1752. On the south there is a passage 
also about twelve feet wide. As regards 
frontage it is to be observed that a por¬ 
tion of it admeasuring about 150 feet 
abuts on Cadell Road, while the rest 
being about 230 feet abuts on a rem¬ 
nant of old Parl^hadevi Road. Beyond 
that road there is a triangular piece of 
land shovm in the plain, Rxhibit -1, 
which belongs to the Municipality. 1 Ins 
triangle consists of portions of biu\ey 
Nos. 1634 and 1635 

acquired by the Municipality foi Cadell 

Road under a previous Notification. 
The distance between the southei n 
frontage of the land in reference 

and Cadell Road is about /5 feet 

wide. 


At the date of the Notification there 
were three structures on the land ui 
reference. These were valued by the 
Land Acquisition Officer as materials, 
and the whole property was valued >\ 
him as vacant land. The Land Acquisi¬ 
tion Officer awarded ^^omvensjition for 
the northern frontage of 150 feet at the 

rate of Rs. 25 per 

the southern frontage of -30 feet ‘it the 
rate of Ks. 18 per 

gives all over a rate of Rs -1-5 o 
the whole land. The claiinant .says that 
the compensation awarded is inadequate, 
and he claims Ks. 35 per square yard. 
On the other hand, the Government ex¬ 
pert has sworn that the market value of the 
land in reference is not more than Ks. Ih 

per square yard. 


As regards the method of valuation 
adopted by the Land Acquisition Officer 
I may say at once that it does not 
always lead to correct results. I do not 
propose to follow that method but to 
det-ermine the market value of the land as 


a whole having regard to the sales in tiie 

locality. 

Before dealing with the sales I may 
say that the claimant relied in support 
of his claim oii an ulfer of Rs. 2,50,000 
made to him for his land by one Mr. Baria, 
a wine merchant, by liis letter of Janu¬ 
ary 8, 1920 .Kj, which gives 

a rate of about Rs. 40 per square yard. It 
appeared, however, from Mr, Baria's evi¬ 
dence that he made the olYer under a 
misapprehension that the frontage was 
about 600 feet and that the distance 
between the southern frontage of the 
land in reference and Cadell Road was 
about ten feet. The offer having been 
made under a mistake of facts, it cannot 
avail the claimant, and no reference was 
made to it by Counsel for the claimant in 
his tinal address. 

Coming now to the sales, the claim¬ 
ant relies on the sale of a plot of land 
exactly opi^osite this land at the rate 
of Rs. 33 per square yard. This plot con¬ 
sists partly of burvey No. 1634 and partly 
of Survey No. 1635. The history of this 
plot as discloseil in the evidence is as fol¬ 
lows : — 

In or about August 1919 three persons 
named Valiinahomad, Jagjiwan and 
Chhotalal entered into a i)artaership for 
tlie purpose of buying Survey No. 1035 
for Rs. 41,000, Chhotalal resides and 
carries on business at Pardi. The wliole 
of the purchase-monej' was to be paid 
by Chhotalal. The sluire of Valimahomed 
was eight annas in the rupee, Jagjiwan s 
share was two annas, and that of Chhota¬ 
lal was six annas. Valimahomed was the 
tirst who formed the idea of buying 

this land. He approached Jagjiwan and 

the latter introduced him to Chottalal. 
The agreement for sale was made on 
August 22, 1919, and the sale was 
eventually completed the whole of the 
purchase-money having been paid by 
Chhotalal. It would be seen from the 
plan. Exhibit No. 4, that what was 
Ijought by tliese three persons was a 
two legged plot, the legs resting on 
old Parbhadevi Road. The area was 5669 
square yards and the rate worked out to 
-Rs. 7‘23 per square yard. 

Valimahomed said in his evidence 

that he knew when he agreed to buy 
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1Ih‘ lautl lhal j)ari ui’ ii \v;r> ier[niied ])y 
llu* *AIuiucil)aIily for Cadoll Road. lu 
J;)ct ‘ilio Xotiiu*atioii in respect of this 
part of (’adell Road was jaiblislied on 
dune ^6tii 1919, and tJie ori.jxinal owner 
('1 i^Lirvey Xu. 1()35 liad opened neg'oti- 
ations with the ^lunicipalitv. Tiiese 
neyotiations were conlinued ’in- Vali- 
inahomed after lie and his partners 
purc'hased the land, and an agreement 
\\as e\ entnally nunle lietweeii \ alimaho- 
nied anti the Municipality whereljy he 
Iraiisfeircd to tlie Alunici[ialily a portion 
of tnij'vey X'o. 1(135, got a transfer from 
the Muiucipality of a portion of 
SuiA'ey Xo. L(i3-i and another strijj 
of land to the north of this land, and 
paid Rs. 10,1 Kj to the ^liinicipality 
n hit'll inclutii'd his contril)Ution ttnvards 
the coht (d jtiaking (^atlell Road and a 
(noposed torly feet road on the lundh 
of the land. Th(‘ latter road is shown 

annexed tt) the conveyance 
U^xhihit Xo. h) datetl 11th j\larch 1921, 
l)etw(-cn tlie Aluuicipal Corporation anil 
\ alimahoined. 

The aiTangeineiit hetweeii Valiniaho- 
ined and the Municipalitv was com¬ 
pleted in Xovemher 1910. this time 
tin* scheme for a i)ark towards the 
east of Catlell Road was out anti 
notices were issued in August 1919 bv 
the .Municipality under section 90 of 
the Bombay Municipal Act to the claim¬ 
ant and others whose land Avas actiuir- 
«^d for the park (Exhibits Nos. i, 2 and 

o). 

As a resuh of tlie a.nangemeut Avith 
the Municipality, ^ alimahoined and his 
partners got a newly constituted plot 
having a frontage of 275 feet on Cadell 
Road—Achich is a GO feet road—and 
another. frontage about 150 feet on the 
pioi)osed road to the north Avith a jiros- 
pect of a park lOAA'ards the east on the 
other side of Uadell Roatl. The area 
of the neAv plot avus 3839 square yards. It 
^)st A aliinahonied and his partners 
Rs. 11,000 plus Rs. 10,110 equal to 
Ks. 51,110, AA'liieh gives a rate of Rs. 13'25 
i:)er sijuare yard. 

On Eeln'uary' 10, 1920, ATilimaUuiued 

and lus partners agreed to sell the 
ue\yly constituted plot to Janinadas 
\ ithuldas and Chhaganlul Kakalbhai 


at the rate of Rs. 3G per square yai’d, 
that is, for Rs. 1,38,204. The agreement 
ior sale is not forthcoming, but it ap¬ 
pears from an entry in a book produced 
by Jagjiwan, which he says A\'as copied 
froin a book kept by Chhotalal, that 
Rs. 5,000 Avas paid as earnest on Febru¬ 
ary 10th, 1020. Chhotalal had gone 

on a pilgrimage, and he Avas not 
called. 

Jamnadas admitted in his evidence 
that he purchased the land in the hope 
of re-selling it at a profit. The profit, 
however, never came. The land re¬ 
mained in the hands of Jamnadas, and 
his partner Chhaganlal Kakalbhai 
dropped out. He then took another 
partner named Chhaganlal Valji. This 
new partnership made part-payments 
toAvards the purchese-money. Thev 
l>aid Rs. G,000 in July 1920, Rs. 5.000 
in August 1920, and Rs. 5,000 in Sep¬ 
tember 1920, making in all including 
the earnest Rs. 21,000. It seems that 
the ijartnership then came to the end 
of its resources. Xo father payments 
Avere made until August 1, 1921 when 
a payment of Rs. 5,000 Avas made. On 
that day, Valimahomed executed a con¬ 
veyance of the land to Jamnadas and 
his partner. The purchase-money AA^as 
calculated at Rs. 33 per square yard, 
instead of the agreed rate Rs. 36. 
The prices having gone doAATi, Vali¬ 
mahomed gave a concession of Rs. 3 
per square yard to the partnership. 
Calculating at Rs. 33 per square yard, 
the purchase-money came to Rs. 1,26,687. 
The balance after deducting Rs. 26,000 
AA*as rupees one lac. Jamnadas and 
his partner AA'ere unable to pay that 
sum, and they executed a mortgage on 
the same day of the land bought by 
them from A^alimahomed and of another 
property situated at Pitha Street to 
Valimahomed to secure rupees one lac 
Avith interest at the rate of nine per 
cent, per annum. The due date of the 
mortgage expired in Febniarj^ 1923, 
and interest has been in arrears for 
the last six months The Pitha Street 
property fetches a nett rent of Rs. 250 
per mouth. Jamnadas said that it Avas 
Avorth Rs. 57,090. But Avhether it 
Avas AA’ortli Rs. 57,000 or less, the fact 
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remains that the land which Janinadas 
bought at Rs. 33 per square yard was 
not regarded by Valimahomed as a 
sufficient security at the date of the 
conveyance, and Janinadas and his 
partner had to mortgage another pro¬ 
perty belonging to them. There is no 
doubt that the purchase was made by 
Jamaadas without xjroper enquiries. 
He had not the faintest idea when he 
bought the land of the great advantages 
attaching to it, namely, the proposed 
40 feet road on the north, and the 
park on the west. He said that he 
consulted two or tliree brokers, but he 
could not give tlie name ol any one 
of them. I am inclined to think that 
lie did not consult any broker or any 
other person. (In belialf of Oovernment 
it was contended that the sale by 
Valimahomed to Janinadas was a sham, 
or, in any event, it was a transaction 
of such a speculative character that it, 
could not lie taken as a basis for 
determining the market value t>J the 
land in reference. I do not think that 
the transaction was a sham. Dn the 
other hand. 1 am inclined to think that 
Janinadas and his part ner were I lie 
victims x^artly of ignorance and jiartly 
of the tremendous wave of siieculatiuu 
in land which was then passing over 
Bombay. 

This brings me to the next conten¬ 
tion on behalf of Government, namely, 
that the transaction vas of a spscula- 
tive nature and it should, therefore, be 
ignored. I am inclined to think that 
the mere fact that a parcel of land is 
bought by a speculator in land viUi 
the object of re-selling it at a profit 
is no ground for disregarding the sale 
in compensation cases under the Laiul 
Acquistion Act. In the present case 
Valimahomed and his partners bought 
the land with the avowed ob.iect ol re¬ 
selling it at a profit. They succeeded m 
sellin" it to Janinadas and his partner 
who again bought the land vith the 
sole object of re-selling it at a profit. 
If a person who Vmys land not as an 
investment , but to re-^•olI it at a protit, 
is ii sneciilfitor, both Ibc vondois <ind 
X^iurchasers of Jamadas land wex’e specu¬ 
lators. But this certainly is no ground 
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for ignoring tJie transaction allogct licr. 
The real question is wlietlier ilie rate 
of Rs. 33 represented tlie fair price of 
the land in l*'ebruaiy it is 

urged on behalf of Govenuneiit that 
it IS not, and the reason given is that 
there was tremendous speculation in 
land in Boml^ay in 1‘Jl!) and in 10::U, 
whicli resulted in an enormous rise in 
the price of land ; and that the lise. 
being due to specidation, it siiould be 
disregarded in its entirety. It was 
also argued that the expression “market 
value" ill section 23 of Uie Land Ac¬ 
quisition Act meant intrinsic value. 

Now it IS a notorious fact, and liie 
fact was deposed to liy Mr. Kanga, 
Surveyor for Goverumeiil, that a huge 
wave of speculation in land jiassed over 
Bombay in 11)19 aiul in i'J20, that it 
started in tlie beginning uf 1911) that 
tlic liigh water mark was ri'ached in 
Felu'uary 192(k that it maintained itself 
at that level until about August 102(1, 
and that it then began lo subside. It 
was not disputetl fni behalf of the 
claimant that the sale to aaimuKias was 
a sale at tlie top of the market, but it 
was urged iliatthe claimant was entitled 
to the benefit of the rise on the ground 
tiiat lie could have olitaiued that 
iienelit had he then sold his property 
in the market. M, was also urged thal 
tlie term “market value" in section 23 
did not mean intrinsic value. Such 
being the contentions on bolli sides, it 
becomes necessary to determine wlietlier, 
in asccrlaiiiing tJie maket value of land 
under the Land Actpiisition Act, the, 
clement of rise in the jirice of land 
occasioned liy speculation i.s to be 
taken into consideration. It seems lo 
me, on principle, that if an owner of 
land could sell his land in the market 
at a a given time for Rs. 10 i)ers(|uarc 
vard, it would be iiie(|uitable and unjust 
that because the laud is compulsorily 
acquired under tlie provisions of tlie 
Land Acquisiiion Act, he should get less 
than Rs. 10 per situarc yard. But if 
the Statute under which the acquioitioii 
is made lays down in clear and unam¬ 
biguous language that aii acquiring 
body is to pay less than a purcrhaDcr in 

the market, it the duty of the CourC 
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to give effect to it regar-liess of consider¬ 
ations of what the Court inav tiiink 
to be the equities of the ease. Does then 
the Land Acquisition Act contemplate 
such a result? 

Section '23 of the Land Acquisition 
Act opens with the following words ;— 

“In determining the amount of com¬ 
pensation to be awarded for land ac¬ 
quired under tins Act, the Court shall 
take into consideration—the market 
value of the land at the date of the 
publication of the declaration relating 
thereto under section (>.“ 

This means that the owner is to be 
compensated for his land, Uie measure 
of compensation being the market value 
of the land. The expi-ession “ market 
value ’ means the value which a parcel 
of land would realise if sold in the 
market. The test then is the test of a 
sale in the market. The seller must be 
a willing seller; a forced sale affords no 
criterion of market value. TJie purchaser 
must be a willing purchaser, and further 
he must be a prudent purchaser, that 
is one who makes his offer after making 
necessary inquiries as to the value of 
the land ; an offer made by one who 
knows nothing of the value of the land 
in the locality and who makes no in¬ 
quiries about it, affords no test of market 
value. But what I am presently con¬ 
cerned ■with is the essential feature of 
market value. It is, as the term imports, 
the value that could be realised on a 
sale in the open market. Tlie market 
may be dull or brisk. It may be as 
dull as it is to-day. It may be as brisk 
as it Avas in 1919 and 1920. But Avhether 
it be dull or brisk, it cannot be excluded 
from consideration; there is nothing 
in the Land Acquisition Act Avhich re¬ 
quires the Court to do so. On the con¬ 
trary, the state of the market at the 
material date is an important factor in 
determining the market value at that 
date. You cannot ijossibly ascertain 
the market value of a piece of land 
at a given time if you exclude from 
consideration the state of the market at 
that time. It follows then that the high 
rates prevailing in 1919 and the first 
half of 1920 cannot be ignored : .Secrc- 
Uirjj of State for Foreign A-^airs v. 


Charleswoi'th, Pilling dc Co. (1) and 
(iovernment of Bombay v. Merwanji 
Minicherji (2). The sale, therefore, to 
Jamnadas cannot be excluded merely 
because it Avas a transaction during the 
boom. 

But the question still remains Avhether 
the price paid by Jamnadas AA^as 
sucli as a prudent person Avould have 
paid even during the subsistence of 
the boom. In determining this question 
there are two factors to be taken into 
consideration, namely (1) the circum¬ 
stances attending the sale, and (2) 
other sales in the locality during the 
boom. I have already dealt Avith the 
first of these tAvo factors. As regards 
the second, there are three plots 
adjoining claimant’s land Avhich Avere 
sold during the boom. Tliese are the sales 
relied upon on behalf of Government. 
Before examining these sales, it is neces¬ 
sary to dispose of one matter AA'hich, it 
AA'as urged on behalf of Government, 
materially affected the value of the 
claimant's land. It relates to the triangular 
strij^ of land belonging to the Municipality 
in front of the claimant’s land. On 
behalf of Government it aa’us contended 
that the existence of that strip AA'as a 
great druAvback to the claimant’s land and 
that it detracted considerably from its 
■A'alue. The Ad\’ocate-General suggested 
in the coui'se of the hearing that it could 
l^e used for Airinals. The Government 
expert, hoAvever, came for\A'ard Avith a 
pompous scheme of a lofty building AA'hich 
AA'as to contain grand shops and residential 
quarters. He admitted, hoAvever, that 
the locality Avas not yet ripe for a 
building of that kind and that it Avas 
not likely to be so for another five years 
to come. If so, it is difficult to under¬ 
stand AA'hysuch a scheme AA’as put forAvard 
at all. This triangle, it may be observ¬ 
ed, is to be throAA'n into a park, but 
CA'en if it AA'ere not so. I do not think 
that the Muncipality would have put 
up the strip of land for sale by public 
auction, and, just for the sake of a fcAV 
thousand rupees, sold it to an outsider, 
and maintained in tact the remnant of 

(1) 28 I. ..V. 121 at p, Ifl; 26 B. 1; 8 Sar. P. 0. J. 

1 (P, C.). 

(2; 10 Bom. h. R. 807 at p. 917. 



Vol. 82] INDIAN CASES. 8Gi 

GOVERNMENT OF BOMBAYil*. MERWAN MOONDIGAR AGA. 


the old Parbhadevi Road. Rather thev 
would have allowed a set-forward to 
the claimant and to the owner of 
the land on the south, though on i)ay- 
ment of a fair vrice. However, lliat 
may be, one cannot, in valuing the 
claimant’s land, ignore the fact that the 
southern frontage of his land is separat¬ 
ed from Cadell Road by a remnant of 
the old Parbhadevi Road and bv the 
Municipal triangle. 

I now turn to the sales relied upon on 
behalf of Government. They are four in 
number, and the plots are marked I, II, 
III and IV respectively on the plan, 
Exhibit No. 4 

Instance No. T is a sale of a plot of 
land abutting on Cadell Road and 
admeasuring 800 square yards. It has a 
frontage of 60 feet on Cadell Road and a 
depth of 129 feet. The date of the agree¬ 
ment for sale is November 21, 1919. The 
rate works out to Rs. 14'75 per square 
yard. This plot along with another to 
its north belonged to a Hindu. Hemoid- 
gaged the whole of it, and subsequently 
sold a portion, being Instance No. 1, to 
the mortgagee. At the date of sale he 
had a minor son, and the conve 3 *ance 
was signed l:) 3 Mum on behalf of himself 
and his sou as his guardian. The 
purchaser stated in his evidence before 
the Laiid Acquisition Oilicer that the 
'vendor had obtained an order of tlie 
Court sanctioning the sale, but no such 
order is forthcoming, nor is any order 
recited in the conveyance. The conveyance 
however, seems to have been [>rej>:ired by 
a “bond-writer” Upon these facts it was 
contended for the claiment, tir.st that tlie, 
sale having been made b_v a mortgagor 
to the mortgagee, it must he treated as 
a forced sale; and, secondly that, as no 
order of the Court was o!>tained, the 
minor could on attaining majority 
impeach the sale on the ground that the 
mortgage debt was contracted for unlawful 
purposes. I do not think that there is 
any substance in the first contention. 
As to the second, there is a po.ssibility, 
though remote, if no orfler was obtained 
of the minor impeaching tlie sale on 
attaining majority to the extent of his 
interest. But the question is not, in these 

cases, whether tlie title is good or defective. 

51 


The real question is wliether tlie vendor 
sold or the purchaser bought witli know¬ 
ledge of the infirmit\’ of tlie title, and 
Avhether the jirice ivas fixed on that 
footing. There, is no evidence of this in 
the present case. This sale, J think, is 
a good guide in determining tlie market 
value of the land in reference. No doubt 
the depth is about twice as miudi as the. 
frontage, hut it is 129 feet only, and 
almost the whole of it ma.v he treated 
as front laud. The jilot having l>een 
sold at Ks. 14'75 per square yard,^ the 
rate awartled h.v the Land Acquisition 
Odicer for the clainumt's land is, I tliink, 
quite fair. 

Instance No. II is a sale of a plot of 
land admeasuring liOOO square A’ards 
abutting on Cadell Road, in August 1918, 
at the rate of Rs. 5*25 per sciuare yard. 
The plot was re-sold in Fehruaiy 1920 at 
a price which works out to Rs. 14‘4 per 
sciuare j'ard, tliat is about thrice the 
original jirice. Tiie frontage of this plot 
is 55 feet only, the deptli is 280 feet, and 

the shape in*egulai\ 

The next sale relied upon by Govern¬ 
ment is Instance No. HI. It is a sale 
of a T»lot of land admeasuring 4,552 square 
3 ‘ai'ds’ in July 19i9 at the rate of Rs. 12 
per square \'ard. It has a frontage of 105 
feetof which about 50 feet is on the Cadell 
Road and the rest on the remnant of 
old Parbha>levi Road. Tin* depth of tlie 
plot is 260 feet. So far as the frontage 
is concerned, it resomhles to a certain 
extent tlie southern frontage of tlie 
ciaimaiil’s land. This instance also 
supports the Laud Acquisition OfTicer'a 

valuation. 

Tlie last sale relied upon by Govern¬ 
ment is [iistan(*e No. IV, being the tAvo- 
legged plot pnreliased by Valimahonied 
iir^Xngust 1919 at the rate of Rs. 7'25 
persqiuire yard. It is imi>ossihle to treat 
this salea.s a guide in determining the 
market value of tlie claimant’s land. 

I haw inspected the locality, the land 
in reference, and the plots Avhich are the 
siibiect-mattor of the sales relied iii)on 
hy the parties to this reference. Gn 
comyiaring Instances Nos. I, II and III 
Avith Jamnadas’ land, I think tliat 
Jamaadas paid such an exorbitant price 
for tlie land as no prudent purchaser 
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■would have paid even during the boom. 
On comparing tlie same Instances with 
the land in reference, I think that the 
rate awarded by the Collector is (luite 
fair. I, therefore, dismiss the reference 
with costs. 

z. K. Uclo’cnce. issed. 


RANGOON HIGH COURT 

Speciae First Civil Appeal No. 101 

OF 1923. 

daiiuary 10, 1924. 

FreseaL-—8ir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice May Oung. 
IjALJFF JAISIXG— Pi,AiNTiFF— 

Appellant 


versua 


S. P. TI^WARI -Defendant— 

Respondent. 

A rliiinititiii Act l/A’y/ 1800), s. 11 Awnrd imi 
in writing, valiility nl~ Signing, if necetfsary. 

I nder section 11. Arbitration Act, an award 
must be in writing and signed. The signing (d 
1 lie award is not a mere formality. 

(.’otha Krishnatiwami Cketty v.'Thatha Scct/iorani 
(’ketty, 5 Ind. Cas. 374: 7 M. L. T. 355; (1910) M. 
"W . N. 53, followed. 


Special appeal from the decree and 
judgment in C. R. No. 1901 of 1922 of 
the Rangoon Small Cause Court. 

Mr. Das, for the Appellant. 

Mr. Bose, for the Respondent. 

JUDGMENT. —The plaintiff in this 
suit sued on a promissory-note for 
Rs, 800. The defence at first was a de¬ 
nial of execution, and the matter was, 
by consent, referred to the Expert in 
handwriting, together with certain 
admitted signatures of the defendant. 
The Expert's opinion was that the pro¬ 
missory-note had been executed by the 
defendant. Thereupon, without aban¬ 
doning the plea of non-execution, the 
defendant raised the defence tliat all 
matters in dispute between the parties 
had been referred to arbitration; that 
the arbitrators had come to a decision; 
and that the suit was, therefore, barred. 
The learned Judge of the Small Cause 
Court held that the suit was barred. 

There is no doubt that all matters in 


dispute between the parties were referred 
to the arbitration of Mr. N. C. Sen and 
one Ganesh Das. We can see no reason 
to doubt that the liability on the pro- 
roissory-note in suit was included in the 


submission. It ai^pears to ns that the 
ilefeudant was the plaintiff's agent, 
managing his lousiness, and the accounts 
iietween the parties were very long, 
(ranesli Das understood the Nagari 
character in which the accounts were 
kept; and according to him, both the 
parties brought their accounts to him. 
He appears to have looked at them, and 
thereafter, on the 2nd of October, (a 
Sunday), the parties met the arbitrators 
at Mr. Sen’s house. It was then sugges¬ 
ted to the parties that the plaintiff should 
pay the defendant Rs. 2,000 and that 
this should be in satisfaction of all 
claims between them. It is clear from 
the evidence of both the arbitrators that 
this was merely a settlement proposed to 
relieve the arbitrators of the labour in 
going through the long and complicated 
accounts and a possibly lengthy heaiung. 

It would appear that the defendant at 
first agreed to a settlement oii these 
lines. The parties were told to come 
back in two days, bring the necessary 
stamp paper, but they never appeared, 
and they were finally sent for when the 
defendant declined to agree to any such 
settlement, and demanded that the 
reference should be properly heard. 
Thereupon the arbitrators appear to have 
sent them away and declined to do any¬ 
thing further in the matter. 

There can be no question that this was 
not in any way a performance of their 
duties as arbitrators. The attempt at 
settlement failed, and they should, there¬ 
fore, have gone into the accounts and 
considered the promissory-note and 
other matters before arriving at a 
decision. 

To call this suggestion of a settlement 
an award under the Indian Arbitration 
Act appears to us to be untenable. An 
award under the Act must, by section 11. 
be in writing and signed. Before 
reducing their award to writing, the 
arbitrators must no doubt arrive at their 
decision,* butha\ing done so, they are 
bound to make an award in writing and 
signing of the award is not a mere 
formality, Cotha Krishnasu arni Chctty v. 
Tketka Sectharam Cketty (1). 

Jl 5 Ind. Cas. 371; 7 M. L. T. 355; (lUlUt M. ''V 
y. 53, 
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Under the cii’cumstances we must hold 
that the learned Chief Judge of the 
Small Cause Court was wrong in holding 
that there was an award which barred 
the present suit. 

The defendant has now admitted 
execution, but there has been no decision 
on the question of his liability on the 
promissory-note and the case must be 
remanded to the Small Cause Court for 
hearing on the merits. 

The decree of the Court below is set 
aside and the appeal accepted. The 
plaintiff will get his costs in this Court, 
and the costs of the original hearing 
will abide by the result of the suit. 

N. K. Appeal accepted. 


PATNA HIGH COURT. 

Civil Appeal No. 75 of 1920. 

July 12, 1921. 

Present: —Mr. Justice Jwala Prasad, 
and Mr. Justice Ross. 

Fatait DINANATH SAIil— 

Appellant 


I'ersus 

Patait MALHIJI BAID—Decree-Holder 

—Respondent. 

Civil Procedure Code (Act V of 1908), ss. 2 i ll), 
J.7—Satisfaction of decree—Legal represntativc, 
2 >osition of—Objection to hability—Executing 

^'Aa’onler o/substitution as the legal represcn- 
lative of a deceased judgment-deb or by 
renders the legal representative liable to satisfj 

An'^Executing Court is bound before elating 
substitution to <lecide whether an alleg^.l le^ 

representative, who d niies lus liability 

th^ decree, is the heir of the deceased judgment- 
debtor and, therefore, bound by the decree. 

Appeal against an order passed by 

the Special Sub-Judge, Palamou. 

Messrs. Ravi Chander Bhaduri and 
Panchanan BanerjU for the Appellant. 
Mr Skavibhu Sharan, for the Ke- 

.pondent, _,m,GMENT. 

Ross, J.— On the 8th September 
1915 the respondents obtained^ a 
mortgage-decree against 'lekait 

Icsnath Sahi. In Sawan 132o the 


judgment-debtor died. On the 8th 
of Febeuary 1919, the decree-holders 
applied for the substitution of the two 
minor sons of Tekait, namely, Tekait 
Goannath Sahi and Babu Juru Partap- 
nath Sahi and of his brother, Patait 
Dinanath Sahi in his place. On the 
17th September 1919, Patait Dinanath 
Sahi, the appellant, filed in the Court 
of the Subordinate Judge a^i objection 
petition alleging that he Avas not liaV>le 
to satisfy the decree passed against his 
brother. He denied that the judgment- 
debtor was the malik and kavta of the joint 
family and gadinaskin of the objector’s 
estate and that the gadinashini system 
was in vogue in his family. He alleged 
that he Avas a sharer in the estate and 
that his share Avas equal to that of the 
judgment-debtor; he further stated that 
he along with his brother supervised 
and managed the estate as vialik and 
that the deceasad judgment-debtor neA-er 
exercised any right over the objector’s 
estate and that the mortgage did not 
affect the objector’s property. 

The Subordinate J udge held that the 
question raised in the ])etition of objec¬ 
tion could not be gone into in execution 
liroceedings. He further held tliat the 
khewat showed that the objector was 
jointly recorded Avith the deceased 
Tekait and that he A\-as a co-parcener of 
a joint Mitakshara family and, therefore, 
a legal representatiA^e Avithin the mean¬ 
ing of section 2, clause (11) of the Civil 
Procedure Code. He also held that the 
substitution of the objector in the place 
of the deceased judgment-debtor was 
not bad and that the question AA'hether 
he AA’as bound by the decree and Avas an 
heir of the Tekait was left open and 
undecided. 

In rny opinion, this order cannot 
stand; it is in fact self-contradictory. 
The Subordinate Judge in the first place 
refuses to go into the questions raised 
by the petition of objection on the 
ground that they cannot he gone into 
in execution proceedings. He then pro¬ 
ceeds to hold on the strength of the 
khewat that the objector is a co-parcener 
in a joint Mitakshara family a fact 
Avhich the objector had denied. This 
is in reality a decision of one of the 
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ohjections which the Sul)ordinate Judge 

had declined to enter into. He then, 

after making the order for substitution 

which itself renders the objcctiT liable 

to satisfv the decree savs that the 

* * 

(luestion whether the objector is bound 
by tlie decree is left open and undecided. 
This also seems to be a plain contra¬ 
diction. It seems to ine that as the 
objector was not a party to the decree, 
lie was entitled to a decision on the 
]ioints raised in his objection. 

1 would, tlierel'ore, allow this appeal 
with costs and remand the case to the 
Subordinate Judge for trial of the 
objection. 

jwala Prasad, J.— 1 agree. 

Case rcimonlcd. 


PRIVY COUNCIL,. 

Appeal from the Madras High Coi rt. 

June 19, 1921. 

Present :—Lord Shaw, Lord Blanesburgh 

and Sir John Edge. 

VAIDYANATHA AYYAR and another— 

Defendants—Appellants 

VC VSH *9 

k. SW2\AIINATHA AYYAR and another 
—Plaintiffs—Respondents. 

Civil Procedure Code iAct V of llKhS\ s. ftj, 
scope o/—OhatrAm— in the trust ", mmu- 
inrj of Consent of Advocate-General, whether 
sufficient - DescendmiU of founder, whether eon 
maintain suit Hindu temples, whether open to 
all Hindus Muhammadan worshippers at mosque, 
whether have '\iire.c.t interest" — Surviving descend¬ 
ant of founder of chntram, whether can appoint 
manager- Trust propertg described as private pro¬ 
perty Appointment of Manager of such property, 
■validity of. 

The consent in writing of the Aclvocato-ficniernl 
t,o the institution of a suit will not bring tlie suit 
within tlnj incnning uf secliou 02 of the Civil 
Trocadure unless tlie plaintiffs liave an 

interest in fho ti'nst. *riH* object of tJic serlioii 
is to prevent poplr interfering in the adminis- 
1 ration of rliarilahle 1 rusts inercl.v in tlic interests 
of others and without anv real interest of their 
own. [p. mo, fol. 2; p. S(I6, col. 1-1 

Rani Chandra Iyer v. Paranie-'O.varam I'nni oO 
Ind. Cas. 693; 12 M. 360 at p. 30j; iiypL M. W. 
N. 370; 36 M L. J. .396; 25 M. L. T. 3U4; 9 L. AV 

■492. referred to. 

The fact that plaiiiliffi in a suit are desceadants 
though only iu l-hc feuialc liac, of the founder of 


n gives them an interest in the proper 

administration of the trust sufficient to enable 
them to maintain the suit although they them¬ 
selves may never use the chatram. [p. 807, col. l.j 

Hindu temples are prima facie to be taken to 
he dedicated for the use of all Hindus resorting 
to tiiem. [p. 80(i, col. 2; p. 807, col. 1.] 

Ham Chandra Iyer v. Parameswarani Unni, 50 
Ind. Cas. 693; 42 M. 360 at p. 395; (1919) M. W. N. 
370; 3(i M. L. J. 396; 25 M. L. T. 304; 9 L. AV. 492, 
ap)*roved. 

'riiat the bare possibilit.v, however remote, that 
a Hindu might desire to resort to a particular 
temple gives him an “interest in the trust” would 
drfeat the object with which the Legislature in¬ 
serted these words in section 92, Civil Procedure 
C’ode. [p. 807, col. l.j 

The last survivor of the descendants in the 
male line of the founder of a chatram has ..a right 
to ai)point a trustee of the charity but if he falsely 
describes the property to be his own property, nu 
appointment by him of tlif* Manager of .sucli pro- 
jjc'rty is invalid, [j). 808, col. 2.] 

Parthasarathi Pillai v. Thiruvengada Pillay, 30 
M. 310: 17 M. I.. J. 379; 2 M. L. T. 189. referred to. 

Obiter.- Muhammadans who live in a vaillage 
and woi’ship regularly in the mosque of the village 
liave a direct interest in the trust relating to the 
mosque. Q). 800, col. 2.j 

Ludlow Corporatirni v. Greenhouse, (18271 1 Bligh 
(N. s.i 17; 1 IC. R. 780; 30 K. K. 7, not approved. 

Consolidated appeals from the judg¬ 
ment and decrees of the Madras High 
Court dated the 13th November 1919, 
atiirming that of the Subordinate Judge, 
Kumbakonam, dated the 15th April 1918, 
and 30th September 1918. 

Mr. Upjohri, K. C. and Dr. Majid, for 
the Appellants. 

Messrs. Duhe, De Gruythtr, K. C., and 
Naraffimham, for the Respondents. 


JUDGMENT. 

Sip John Edge.— These are con¬ 
solidated appeals by defendants in a 
suit, No. 1 of 1916, from two decrees, 
dated the 13th November 1919, of the 
High Court at Madras, Avhich affirmed 
with a trilling variation as to some 
property claimed, a preliminary decree, 
dated the 15th April 1918, and a final 
decree, dated the 30th September 1918, 
of the Subordinate Judge of Kumbako¬ 
nam. 

The suit relates to a chatram, also 
called a choultry, at Kumbakonam and 
property alleged to be endowed pro- 
pertA’ of the chatram. The chatram is 
now kiioAvn as Kalyanarama Ayyar s 
chntram. Formerly it was known as 
Rajappa AAwar's chntram. Two Brahmins 
Avere tlis plaintiffs. Since the suit was 
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in appeal in the High Court one of the 
plaintiffs died; his legal representative 
is now on the record and is one of the 
respondents. 

The plaintiffs on the 13th November 
1916 brought this suit and claimed a 
declaration that the chatram was a 
public charitable institution having the 
properties mentioned in Schedule B of 
the plaint and seven-ninths of the pro¬ 
perties mentioned in Schedules C to F 
as endowments; a declaration that the 
defendants are not lawfully appointed 
trustees and are not entitled to any 
right to the management and adminis¬ 
tration of the institution or in the pro¬ 
perties belonging to it ; that the 
defendants be removed from the ofRce; 
that fit and proper persons be appointed 
trustees for the administration of the 
trust and that the chaU-am and the 
properties belonging to it be vested in 
them ; that a scheme for the adminis¬ 
tration of the trust be settled; and other 
reliefs. The case of the plaintiffs was 
that the chatram a puldic chatram, 

which had been founded and dedicated 
to the public more than 60 years liefore 
suit as a charitable institution for the 
convenience of travellers as a halting phu'.e 
and for the feeding of poor Brahmins 
resorting to it. The plaintiff's had obtain¬ 
ed under section 92 of the Code of Civil 
Procedure, 1908, the consent in wiiting 
of the Advocate-General to their institu¬ 
tion of the suit. 

The defendants denied that the plaint¬ 
iffs were persons who had an interest 
in the trust within the meaning of 
section 92 of the Code of Civil Procedure, 
1908. They alleged that the chatram 
was a private chatram, and they denied 
that it had ever been dedicated to the 
public, and that it had ever been 
endowed with any of the properties 
claimed as endowments ; they pleaded 
that thev had been duly appointed 
trustees, and o'dier matters which aie 
immaterial if they had not been dul> 

appointed us trustees. 

i'hc learned Sul)ordiiiate Judge who 
tried the suit recorded oral and docu- 
iiientarj'^ evidence, and he found tliat 
the plaintiffshaving obtained the consent 
in writing of the Advocate-General were 


persons who were entitled to institute 
the suit; that the chatram had been 
dedicated to the public and had been 
endowed as alleged in tlie plaint ; that 
the defendants were not duly appointed 
trustees, and decided that a scheme for 
the management of the trust should be 
framed ; and he framed a scheme for 
the management of the trust. The 
learned Judges of the Higli Court on 
appeal concurred with tlie findings of 
the Subordinate Judge excejit tliat they 
found that a small portion -of the i)ro- 
pert}' claimed as endowment was not 
• endowed property and with tliat varia¬ 
tion as to the endowed property allirmed 
by their decrees the decrees of tlie 
Subordinate Judge, and dismissed the 
appeals to tlieir C'ourt. From those 
decrees of the High Court these consolidat¬ 
ed appeals have been brouglit. 

Hr. Upjohn, who ajipeared for the 
appellants, in his very able and exhaustive 
argument in su]iport of these consoli¬ 
dated appeals, took and relied u])on 
four points only They were fl) that 
the plaintiffs were not persons who had 
an interest in the charitalile trust within 
the meaning of section 92 of tlie Code 
of Civil Procedure, 1908, and conse¬ 
quently had no locus standi to institute 
this suit; (2) that tlie chatram was not 
proved to be a public trust ; f3) that the 
Courts below had misconstrued the Will of 
Swaminatha Ayyar of the 7th November 
1881 ; and (4) that the first defendant 
had been properly appointed a trustee 
and there was no ground for removing 
him from his office as trustee of the 
charity. Their Lordships will deal with 
these points in the order in which they 
were argued by Mr. Upjohn. 

Mr. Upjohn’s first point was that as¬ 
suming for the purpose only of his 
argument that the chatram had been 
dedicated to the public with a trust 
created for public purposes of a charit¬ 
able nature, the suit would not He if 
the plaintiffs had not within the meaning 
of section 92 of the Code of Civil Pro¬ 
cedure, 1908, an interest in the trust. 
That is a perfectly sound argument. 
The consent in writing of the Arlvocate- 
Generul to the institution of the suit 
bv the plaintiffs would 'not bring the 
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suit within the nieanin" of seotiuii 92 of 
the Code of Civil Procedure, 190S. unless 
the plaintiffs had an interest in the 
trust. Mr. Upjohn contended that the 
plaintiff's Iiad no interest in the trust 
'Within the meaning of section 92, The 
question is had the plaintiff's an interest 
in the trust within the meaning of the 

were descendants in 
female lines of Rajappa Ayyar and his 
son Kalyanarama Ayyar. one of whom, 
probably the former, founded and de¬ 
dicated to tlie public the chatram as a 
charitable institution, and are of the 
founder's kin. The chatram was at first 
known as Rajappa Ayyar's chatram and 
was subsequently known as Kalyanarama 
Ayyar's chatram. 

On the 22nd August 1864, the five 
sons of Kalyanarama Ayyar executed a 
partition deed in which the chatram and 
the lands then belonging to it, from 
which the income of the chati'am was 
derived, were mentioned. The lands 
belonging to the cfiatra7ti were excepted 
from the partition, but it was agreed 
that the five brothers should manage 
the chatram lands according to the order 
of seniority. It is obvious that the 
chatram must have been endowed with 
these lands before the date of that deed 
of partition. Mr. Upjohn contended that 
“an interest in the trust” to be within 
section 92 of the Code of Civil Pro¬ 
cedure, 1908, must be some special 
interest and not merely a sentimental 
interest, and he referred to the dictum 
of Lord Eldon, L. C., in In j'e Master* Gor- 
eimor and Trustees of the Bedford Charity 
(1) in which in a reference to Sir Samuel 
Romilly’s Act (52 Geo. 3, c. 101), which 
authorised persons other than the Law 
Officers to present petitions to the Court 
in certain matters of public charities. 
Lord Eldon said : 

“The Act, indeed, authorises ‘ any two 
or more persons’ to present a petition; 
but I conceive that those words must 
be understood to mean persons having 
an interest,” which earlier at page 518 
Lord Eldon interpreted as meaning “ a 
direct interest in the charity.” 

a) (1819) 2 SwiiD. 470 at p. 518; 36 K. R. 696; 19 
K. 107. 


Mr. Upjohn also referred to the 
ob.servations of Lord Eldon, L. C., in 
Ludlow Corporaiion v. Greenhouse (2j. 
It may be that the of Lord Eldon 

in the In re Master Govenoi' and Trustees 
of the Bedford Charity (1) caused 
those who were responsible for the draft¬ 
ing of section 539 of the Code of Civil 
Procedure of 1877 (Act X of 1877) to 
draft that section as giving a riglit in 
cases of a breach of a trust created for 
public charitable purposes to “ two or 
more persons having a direct interest 
in the ti*ust,” and who had obtained 
the consent of the Advocate-General, to 
institute a suit under that section. It 
must, however, have subsequently ap¬ 
peared to the Governor-General of India 
in Council that the limitation of a 
“ direct ” interest was not expedient in 
India, and it was enacted by section 44 
of the Civil Procedure Amendment Act, 
1888, which amended the procedure then 
in force, “That in section 539, for the 
words ‘having a direct interest’ the words 
‘having an interest’ shall be substituted.” 

It may be that Ooutts Trotter, J., was 
correct in stating in RamChandra Iyer v. 
ParameswaramUnni iZ) that it was in 
consequence of the decision in Jan AH 
V. Ram Nath Mundal (4) that the change 
in the law Avas made bv omitting the 
word “direct.” In that'case the High 
Court at Calcutta had held that the plaint¬ 
iffs there, two Muhammadans who lived 
in a village and worshipped regularly at 
the village mosque, had no direct in¬ 
terest in the mosque. Their Lordships 
would have considered that Muham¬ 
madans who worshipped regularly in the 
mosque of the village had a direct 
interest in the trust relating to the 
mosque. Rut so that they may not he 
misunderstood as to the meaning of 
‘ interest ’ in section 92 of the Code of 
Civil Procedure. 1908, they think it 
advisable to say that public “ Hindu 
Temples are pmma facie to be taken,” as 
Sir John Wallis, C, J., said in Ram 

(2) (1827) 1 Bligh (s. s.) 17; 4 E. R. 780; 30 R. 

R. 7. 

(3) 50 lud. Cas. 693; 42 M. 360 at p. 395; (“igiQ) 
M. W. N. 370; 36 M. L. J. 396; 25 M. L. T. 304; 9 
L. W. 492. 

(4) 8 O. .32; 9 C. L. R. 433; 4 Jnd. Pec. fN. s.) 21. 
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Chandra Iyer v. Paramesicaram Unni 
1,3) “ to be dedicated for the use 

of all Hindus resorting to them." 
They agree with Sir John Wallis that 
the bare possibility, liowever remote, 
that a Hindu might desire to resort to 
a particular temple gives him an interest 
in the trust appears to defeat the object 
with which the Legislature inserted these 
words in the section. That object was 


to prevent people interfering by virtue 
of the section (section 92) in the ad¬ 
ministration of charitable trusts merely in 
the interests of others and without any 
I’eal interest of their own." In the pre- 
se?nt case their Lordships are of opinion 
that the fact that the plaintiffs are descend¬ 
ants although only in female lines of the 
founder of the chatrcim gave them an 
interest in the proper administration of 
the trust sufficient to enable them to 
maintain this suit, although they them¬ 
selves may never find it necessary to use 
the chatram as a rest house or to obtain 

food there. 

As to the second point argued by Mr. 
Upjohn it is sufficient to say that there 
are concurrent findings that the cJwti'ari 
was a public trust, and their Lordships 
may add they also find that the chatram 

is a public trust. tt • u 

As to third point argued by Mr. L pjonn, 
that the Courts l)elow misconstrued tne 
Will of Swamiiiatha Ayyar of the nh 
November 1831. that contentiori if well 
founded would show that the gift of some 
of the property to the chatram which 
each Court has found to belong to t e 
chatram was a void gift within the 
decision of the Board in Ranchorda, 
Vandraiuandas v. Parvatibai me 

testator was one of the five sons 

of Kalyanarama Ayyar. 
sary to set out the translation of 
whole of his Will; the contention turns 
on the meaning of part of the ill. 

After referring to the partition of —t 
August 1894 between him and his 
brothers and some other matteis, the 
testator's Will as translated continues, so 
far as is material, as follows . 

“The arrangement which 1 make 
regarding the aforesaid propertie.s is 

(5) 20 I. A. 71; 2J B. 725, 1 Uim. L K. 007; 3 
C, W. N. 621; 7 Sar. P. C. J. 513 (I. C..). 


this.—After my decease my properties 
and my estate shall be managed with all 
rights by my divided brothers—K. Ven- 
kataranga Avvar and K. Survanaravana 
Avvar as executors. The incomes from 
the villages and gardens shall be divided 
into 3 portions and 2 portions tliercof 
shall be given to my wife, and the said 
house and the Ethiradi manai {mnvni in 
front of it) be given to her for her occupa¬ 
tion : and with the remaining one portion 
the debts due by me and the debts 
contracted by me and K. Venkataranga 
Ayj’ar on the security of our family pro¬ 
perties shall he di.scharged. After tlie 
said two kinds of debts are discharged, 
the said executors shall with the said 
one-third portion of the said income 
make Ayniadhanam (feed poor people) in 
our family choultry in Peiumhandi now 
under the management of K. Venkataranga 
Avvar. Mv wife shall take all tlie afore- 
said moveable properties and enjoy them 
according to her pleasure, and if she 
dies leaving any moveable properties, 
they shall be used b}- the said executors 
themselves for the said feeding charity. 
After my wife's decease, 2 out of 3 jiortions 
of the income enjoyed hy her shall be 
utilised for the charily and the remaining ' 
one out of the 3 shares, and tlie dwelling 
house and manai in front, sliall he taken 
by K. Venkataranga Ayyar and K. 
Suryanarayana Ayyar and their posterity. 
The other dayadis liave no right Avhat- 
ever.” 

Their Ix>rdships assume the words 
“the charity" in the translation are 
the correct rendering of the vernacu¬ 
lar which they are informed is in 
to mil. If those words are the coirect 
rendering of the vernacular they 
plainly refer to the chaUrnn charity 
which had immediately before been 
indicated and the gift was not void for 
uncertain^*. The. original Will was before 
the learned Subordinate Judge who 
tried the suit and who understood tamil. 
This is what he said as to that part of the 

Will: — 

“14. It is next contended that this 
gift of a Jrd share in the jjrd sliare to a 
^Dhmnnani was invalid, and the decision 
in Parthasnrathi Pillai \\ Thiruveranda 
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Pillay (Q) was relied upon. A persual of 
S\yannnatha Ayyar’s Will indicates to mv 
mind that the ''dharmam" he intended 
to create in respect of the ?rd share in 
the 3 rd share was the dharmam to which 
gave a 'rd share in tiie income : and 
that the gilt of ^^'d share of a 4 rd share 
is not voitl fdr uncertainty. 

15 . It vas lastly contended that it was 

not ojien to this (’ourt to construe the 

terms of Swaminutha Ayyar’s Will in so 

lai as tlie\ relate to the charity ■ but it 
appears tome tliat it is open to this 
Court to see what interest the charity 
has in bwaminatlia Ayyar’s properties. 

7 chafraiii has a 

C Jth share 111 tlie income from the C to F 

bciiedule jn-operties under Swamiiiatha 
Ayyars \\ ill. 

This is what the learned Judges of the 

^ said on that subject i_ 

As legards -rd of tlieincome of thepro- 
perties given to the wife whicli the Will 
dnects to be utilised for fihanuam on 
her death, it is argued that tlie reference 
there is not to this choultry but to 
chanty generally. The leaimed Sub¬ 
ordinate Judge lias held that the 
word 'dhapnam' refers to this choultry 
and we think he is right in that construc¬ 
tion. In that view of the AVill the 
choultry becomes entitled under Exhibit 
C to 7/9th of the income of the properties ” 

Their Lordships liold that the Will was 

not misunderstood by either of the 
Courts. 

As to the fourth and last point argued 
by Mr. Upjohn tliat the first defendant 
A aidyanatha Ayyar, had been properly 
appointed a trustee of the chatratti and 
ouglit not to have been removofi, is 
necessary to see what the appointment 
in fact was His appointment was mnde 

paragraphs of the 
\V ill Qf Sun Ayyar, Probate of which was 
granted on the 17th July, 1915. Suri 
Ayyar, was the last survivor of the five 
brothers who were tlie sons of Kalvana- 
rama Ayyar. The 10th and the 11th para¬ 
graphs of the Will as translated, were as 
follows: 

“10. The choultry mentioned in 
paragraph 3 aforesaid and tlie entire pro¬ 
perties attached thereto shall he in the 

W M. 310; 17 il. L. J. 379; 2 M, L. T 


management of the aforementioned R* 
Taidyanatha Aj-^’ar. The Brahmin feedr 
ing and the Dwadasi Kattalai of the said 
choultry shall be conducted on a scale 


189. 


not inferior to what is being conducted 
now. 

H. After the abovementioned Vaidya- 
natha Ayyar, his younger brother the said 
H. ^.amyanasami Ayyar and after him, 
my friend Jayakrisbna Chariar residing 
in melakkaveri achari agvaharam shall 
look after the management of the said 
choultry and of the entire properties 
attached thereto." 

Turning to the 3rd paragraph of the 
M ill it will be seen what were the pro¬ 
perties for the management of which 
A aidyanatha Ayyar was appointed. 
Tliat 3rd paragraph is, as translated, as 
follows: — 

"3. Besides the abovesaid properties 
there are in Kumbakonam Town to the 
northern side of the C'auveri, my family 
clioultry, the buildings attachad thereto, 
lands, grounds, handy pettai etc,, pro¬ 
perties. These belong to me and are in 
my possession and enjoyment." 

buri Ayyar was appointing Vaidyanatha 
Ayyar manager of properties which he 
falsely alleged belonged to himself as 
proprietor, and was not appointing him 
as a trustee of properties which were 
already trust properties. Suri Ajwar as 
the last survivor of the descendants in 
the male line of the founder of the 
chatram possibly liad a right to appoint 
a ti-ustee of the charity. See Baidyo 
Gauranga Sahu v. Svderi Mada (7). But 
that was not wliat he was professing to 
do. He was profr’s‘-iug a]>i»'>int a 
manager of p> 0 ; erfy v io -h ]-o ful.sely 
alleged to be In? < w ' jniv property 

opinion of the Subordinate 
Judge his object was to afford a monthly 
income for tlie daughter of his late 
concubine and her children. 

After Mr. L^pjohn had concluded 
his arguments in support of the 
appeals his junior Counsel addressed 
the Board on a subject which Mr. 

L pjohnhad not referred to and contend¬ 
ed that some small portions of the pro¬ 
perties did not belong to the trust, but 

/id[- Vr 612; 32 M. L, J. 597; 

(191. ) M. \V. N. 429. 
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they had been concurrently dealt with in 
the decrees of the Trial Judge and the 
High Court as the properties of the 
charitable trust, and the attention of their 
Lordships was not directed to any evi¬ 
dence sufficient to justify the contention. 

Their Lordships will humbly advise 
His Majesty that tliese consolidated 
appeals should be dismissed with costs, 
s', D. Appeals cUs7nissed. 

Solicitor for the Appellants.—Mr. 
Douglas Grant. 

Solicitor for the Respondent.—Mr. 
H, S. L. PoJock. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 18-1 of IJ--. 

July 7, 1924. 

Present: —Mr. Justice Devadoss. 
CHELLAKUTTI NAICKEN— Defend¬ 
ant—Appellant 
versus 

YENGAPPA PILLAT— Plaintiff- 

Respondent. 

Transfer of Property Act (IV of ISSI), ss. UO 
03-Possessory mortgage—Provision to treat 

in ca^e of non-payment-Converswn “nomn W 

mortgage-Clog on equity of redemption-Higkt 

‘’■^ThsTddition of a clause to "‘‘^'^dThrmoT 
SDry mortgage to the etTect that, should the mort- 

eB.^OT fail to pay the mortgage amount 'yhiin a 

certain time, ttie transaction shall be treated as a 

sale, does not convert the usufructuary mortgage 

into an anomalous one. 

Patte Muhammad M W \ 

29 M. L. J. 525; 18 M. L. P. 209; (U15,i M. W . -N. 

852; 39 M. 1010 , distinguished Tr msf-rof 

Tli‘> orovisions of section 6J of tho lians.-roi 
Property Act are imperative and no mortgagor 
cauAose his right to redeem even in tne case of 

an aiioinalous mortgage. . c. 

iluka.nmxd Hker Khan y. Haja both Koa„u 

Dayal, 60 Ind. Cas. So:!; 41 A ‘M. L. 

” ?• V-r'^- 15 c t d liis A i:.. U. 

A. L. J. 4/d; 30 L: ^ ^ v ira. i 

(1922) A. I. U. (P- V ) \ 

V. P. L. R. (P. V.) 50; 28 C. W • N- '•>. 4J I. A. 

GO (P. C.l, followed. . 1 f 

Second appeal against the decree of 
the District Court, Ciiinglepnt, in Ap¬ 
peal Suit No V8 of 1921. preferred against 
t^he decree of the Court of the Principal 

District Mnnsif, Chingleput, m (J. S. No. 
991 of 1919, 


Messrs. N., 5. Rangasivaini Iyengar and 
N. K. Tkiriunalachariy for tlie Apjiel 
lant. 

Mr. S. Krishnamacharyy fur the Re¬ 
spondent. 

JUDGMENT.—The only point argu¬ 
ed in tliis second appeal is that the 
mortgage in question is an anomaleus 
mortgage, and, therefore, tlie provisions 
of section 98 of the Transfer of Projicr- 
ty Act aiq>ly and reliance is jilo-ced iqxm 
the case rei^orted as Patte Mttliamad x. 
Davood (1} for the pnri'iose of con.stru- 
ing the document as an anomalous 
mortgage. Reading the suit document 
as a whole, it is (piite clear that the 
parties intended to create an ordinary 
possessory mortgage. IMie only condi¬ 
tion added is liiat should the mortgagor 
fail to pay the mortgage amount witliin 
a certain time tlie transaction should be 
treated as a sale. Adding a clause of 
this kind to an ortlinary po.-sessory 
mortgage would not make it an anomalous 
mortgage. The clause puts a clog on 
the cciuity of re(.lemptiou. That by itself 
would not convert an ordinary ])OSsessory 
mortga.ge or a usufructuary mortgage 
with an anomalous mortgage. The case 
as Patte Miihaviad v. Davoud d] is dis¬ 
tinguishable on the fact.s. Tliere the 
words are, if tliey do not act according 
to those conditions, they will surrender 
the house and the deed treating the 
transaction as a sale. That shows evi¬ 
dently tliat possession did not pass to 
tlie niortgagee but remained with the 
mortgagor. Here possession was given 
to the mortgagee. For the respondent 
reliance is placed upon a recent decision 
of the Privy Council reported in Muham¬ 
mad Sher Khan v. Raja Seth Sivami Dayal 
(2). There their Lordships lield that the 
provisions of section 60 of the I'rans- 
fer of Property Act are imperative and 
that no mortgagor can lose his right 
to redeem even in the case of an anoma¬ 
lous mortgage. Granting for arguments 


(1) 30 In'l. Cis. 5G0; 20 M. L. 3. .525; 18 M. L. 
T 2.)9: (1915) M. W. N. 852; 39 .\I. 1010, 

,•_>) OG la-l. Cis. 853; 41 A. ISa; 30 .M. L. T. 220; 
<) O \j 3 81- 42 .M. Iv. 3. 584; 2 j O. C. 8: 20 A. L. 
J 47G; 35 C.’ L- 3. 4G8; 21 Boin. L. H. G95; (1922) 
\ I U. (P. r.) 17; (1922) M. W. N. 378; 4 U. P. 
L K. (P. C.) 50; 28 C. W. N. 79; 49 1. A GO 
(P. C.). 
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sake that tliis mortgage is to be read 
as ail anomalous mortgage the decision 
ot their Lordships makes it quite clear 
that tlie equity of redemiition is not there- 
bylost In Second Apiieal Xo. 2090 of 1990 
a Bench of tliis Court held that the equity 
of redemption is not lost even in the case 
oi anonialouf^ nioi‘t,"ao-e. 

TJie second nppeaKails and is disini^s- 
ed with costs. 


Second appeal against the decree of the 
iiiiixl Additional Judge, Sitapur, dated 
the 22nd Sei^tember 1922, in an appeal 
pi-eferred against the decree of 
the Munsif, Sitapur, dated the 5th 
oeptemher 1921. 

Messrs. A. P. Sen and H, K. Ghose. for 
the Appellant. 

Mr. M. Wasim, for liesponJent No. 1. 


Appeal dismissed. 


OJDH JUDICIAL COMMIS- 
SIONER^'S COURT. 

Secont) Civil Appeal Xo. 19 of 192.1. 

April 15, 1921 

Present:—Sh'. Kendall, A. J. (\ 
BHIKAHI LAl^ —Defendant— 

Appellant 


Monlvl 


VC vs US 

HAD! ALI KHAN and another 
Plai.ntiffs and Musammat 

X A X KI—D K FEN DA N T— 

Respondents. 

Custom—Landlord and tenant—House built bi 
tenants in iihtidi - Tenant's right tn transfer sue), 
house Burden of proof ‘Custom, whether questior 
of law- becond appeal. 

An agricultural tenant allowed to build ii 
house on a Site belonging to a zemindar in the 
■\illage abadi, has, in the absence of proof of soin€ 
contract or custom to the contrary, onlv n ricrhl 
to use the house so long as he maintains it, without 
any right to transfer it. [p. 812 col 1| 

The burden of proving the e.xistence of a custom 

tenant a right of transfer lies or 
the tenant and it is not for tiie zemindar to prove 

a custom of forfeiture or escheat if the house h 
transferred. [i/nW.j 

.J' V-fV/ofe LaC 20 A 248- 

S/1 ^ is.s.i 520 and 

b/ieoe/at Prasad v buraj Bali, 50 Ind. Cas. 295: 2 

O. Ij. J, JOo, 18 (.). C . 1.18, followed. 

The question of custom is one of mixed fact and 

law and can be raised in second appeal.[{). 811, cols. 

± fX. A, J 

.\fitana Lai v. ./«/ Jndar Bahadur Sinnh 76 Ind 

(?as. Ml; 26 (>.(', ;J86; ,1924, A. I. K (0.1 57 

followed. ’ 

^aitiaz Fatima, 4 Ind Cas 

]'l6- iV ; \v"v^ '-0 V, ly u’Hon.. 

o9: .1] A. 00 /; 19 M. L. J fior- 

Bam r. Sata Bam, :\6 

~ P* d. .588, Basdeo Singh v I'am 

Pha :i2 Ind. Cas. 746: 2 0. L. J 607 and 

Ladas Chandra Ontta V. Badrna Kishore Ron 41 

V 25 c. L. . 1 . Hi;j: 21 g’ ^ 

N, 9r2, referred to. * v,. » . 


JUDGMENT. —This appeal arises 
noma suit brought by tlie plaintiff-re- 
spondentj_for possession of a plot called 
No. 110 153iii villageAlumnagar, Pargana 
Khairabad, District Sitapur," by pulling 
down the construction made thereon by 
the appellant. The respondent is one of 
the zemindars of the village and the 
plot in suit falls within his share. The 
plot used to be occupied by a house 
owned hv one Mahabir. The facts that 
have either been admitted, or proved to 
the satisfaction of the Courts below are, 
that the original house built bv Mahabir 
was swept away by the floods^ in 1915, 
that Mahabir is dead, that his widow 
made some temporary stixicture on the 
plot, and tliat in 1920 she executed a 
sale-deed in favour of one Bhikari Lai, 
the present appellant, who lias started 
building a house on the filot without the 
permission of the respondent. It should 
be mentioned, that the lower Appellate 
Court found that the widow of Mahabir, 
^yho was defendant Xo. 1 in the suit, had 
abandoned the plot before executing the 
sal^deed, and that what she transferred 
to Bhikari was a right of occupation of 
the plot pure and simple. 

claims in his plaint, 
that Bhikari had by law, and by custom, 

no right under any circumstances to 
obtain possession over the land in suit, 

01 to build a house thereon. Bhikari set 
up the defence that in Alumnagar the 
owners of houses had a right to transfer 
them, and that there was no custom to 
the contraiA’. Two issues were framed 
in the First Court on the question of 
custom. In Issue Xo. 3 the plaintiff was 
called on to prove that there was a 
custom in Alumnagar, under which ra iyats 
are debarred from transferring their 
houses, while in Issue Xo. 4 the defend¬ 
ant was called on to prove that raiyats 
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have the full riglit of transferring their 
houses. Both parties produced evidence 
on this point, and the suit has heen 
contested principally on the issues of 
custom. Both the Courts below decided 
these issues in favour of the plaintitT, 

and against the defendant. 

The gi'ounds of appeal relate almost 

entirely to the question of custom, and 
to the evidence produced thereon, though 
there is a suggestion that the Courts have 
erred in holding that Mahahir's vvidow 
had abandoned the plot in ground >*o. b. 

As this-,has been regarded as a test 
case, and a good deal has been on 
the question of custom, it is perhaps as 
well to dispose of these grounds of appeal 
though in my judgment it is not leally 
necessary for the disposal of the piesent 
appeal. ‘The first point that has been 
urged is that the existence of a custom is 
a question of fact, and not of law and 
that the findings of the lower Court are 
final. There is some conflict of authority 
on this point. In Muhammad Aanrd v 

Imtiaz Fatima (1), a Pnvj' 
decision, it was held that the e.xistence 

of custom is a question of fach 
two decisions of this Court of 1915, ' 

heen held that this Court is bound b> 

lindihgs of the Court below ^ 

documents prove a custom, , 

reported in Tilak Ram v. Sata ^ 

(2) and Basdeo Singh v. Ram Phal 

Singh (3).] On the other J; 

recent decision repor^d as i o - l 
Lai V. Jai Indar Bahaaur Singh 

(4) is to the effect that the question 

of custom is one of mixed fact an » 

and this view has been clearly 

in Kailas ChandraDnttav. 1 

Ron (5) where it has been held, U,ai 
tlie question whether the facts found m 
any instance prove the existen 
essential attributes of or usa,,e, 

cuLed if second Appeal!' The 'question 

if ;n- f. ssfVii 

M. L. .P 607; 3ti I. A. 210 (P. 

{2) 30 Ind. Cafl. 503; 2 O. P. 

A. I. 

Cas. 959, ^5 C. 285; 25 C. U J. 613; 
21 C. W. N. 972. 


11 


whether .such a state of facts has been 
proved by the evidence is merely a ques¬ 
tion of fact. I am following the decision 
in Aliuina Lai v. Indar Bahadur 

Singli (4), thcieforc, in allowing the ques¬ 
tion to be argued in second appeal. 

The entries in the icajib-uUarz and in 
the fard-i-rewaj hav'e been fuil\’ ^-et 
forth in the judgment of tlie learnad 
Additional District Judge. The viilue of 
such entries is a matter that has heen the 
subject ot some conllicting decisions. For 
instance, in a Pi iw (Vuincil ruling 
reported as-ltitnn* v. Ihinja Sinffh 

(6) (an Ouiiii cat*'' it was i;eld that the 
ev’'idence of the n'tij :h~nl-a rz varies 
greatly in vailue, and lliat in the case 
there decided it ysa.-. .uiDh iin‘on.sist- 
encies, that it referred to a family cusl( m, 
which was contrary to the ordinary 
law, and that it aiipeaivd to contain 
merely the views of interested individuals. 
The learned (.'ounsel for I he appellant 
relies on this lading, and jioints out that 
in the present case, the entries in tlie 
u'ajib-ul-(trz s-ppeav to have been merely 
dictated by the zemindars, while those 
in the fard-Breicaj slaow that only a few 
tenants recorded tlieir agreement, while 
in at least one case the tenant denied the 
custom recorded. On the other hand, it 
has been held in JB-aji v, Baiju (7) that 
an entry in one wajib-ul-arz raises a 
pre.sumptioii in fav'our of the^ custom 
recorded, and in two Oudh decisions, on 
which the respondent relies, it has been 
held (rt) that the entries in one wajib-uB 
a/*^ are sufficient if unrebutted to prove 
a custom and (b) that entries in the 
malikame-deh, as stated by the landlord, 
are in the alisence of fraud or grievous 
error binding on the persons affected 
rPif 7 i 7 U v. Chet Pum(8)]. The lower Appel¬ 
late Court has given weight to these last 
rulings, although as has been pointed out 
in arguments they refer to groves. 

In my view, the evidence in regard to 
custom'adduced in this case is inconclu¬ 
sive. There was oral evidence to show 


(0) G Ind. Ca'.. 787; 32 A. 

12 V. P ' A. L. J. nil; l-J ( Uu, 

IMP 12 Bom. L. H. 501; 8 P- 
W. ’N. 327; 20 M. L. J. t'>0l (V. CM. 


(7) 4 O. C. 71. 

(^8) 24 Ind. Oas. 640; 


1 O. L. J. 319. 


N. 770; 
; 37 I. A. 
(1910)M. 


^^2 l-NDIAX CA 8 ES. 
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that the custom as recorded in tlie 
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wajib-ul-arz had been departed from in 
some recent instance. Tf there liad been 
no evidence of custom at all, however, I 
think that the ]daintitr respondent was 
bound to succeed. He was the zemhxJar 
and the land belonged to him. The plot 
concerned was in ahadi which still re¬ 
tained the characteristics of a village, 
although it has recently been included^in 
a Municipal area. Mahabir had the status 
of an agricultural tenant, and his pomion 
was tliat he had been allowed by the 
zemindfir 1i» bnild a house on the j^lot in 
suit. In the absence (jf proof of some 
contract or custom to the contraiA' lie 
could ouly be lield to have tlie right to 
use the liouse so long as he maintained 
it, without any I’ight to transfer it This 
riew has hoeu taken bv the Allahaljad 
High Court in Sid Girdharijd Maharnj 
V. C/'otr I (U; and a very similar A'iew 
was taken in a decision of this Court 
recorded in 20 Oudli l,aw Journal 305 
[Slte<>d(tt Prasad v. Snraj Bali HO)] 

Jt was really for the defendant to 
show the existence of a custom under 
which he could transfer his house, and 
not for the plaintiff to prove a custom of 
forfeiture or escheat if the house were 
traiisferied. It was the defendant who 
first raised the question of custom. The 

suit has been practically decided by the 

lower Courts on the entries in the 
frajib-nl-arz. They held that Mahabir 
lielonged to the record of the three classes 
of tenants described in the iard~i~rewa j. 
''i'liese tenants are recorded to have a 
right to transfer the materials of the 
houses. Thtu'c is, however, no record of 
any custom l>y which a tenant can trans¬ 
fer the site of a house wlien the materials 
have disappeared. It is proved that when 
^klahabir's widow executed the sale-deed 
in favour of the appellant, even the 
temporary structure which she had been 
allowed to ereet after the original liouse 
had ])een washed away, was no longer in 
existence. Even if the wajib~ul-aiz and 
the iardS-rewaj were to be accepted as 
sufficient proof of the custom recorded 
tlierein wliioh, in myoijinion. they cannot 

(iU 20 A. 218; W. X. (1808127; 0 Inr| n.,. 
(n.8.) 520. • '“"■ 

JO; 30 liid. Cas. 295; 2 O. L. J. 305; 18 O. C\ 138. 


be they would not be sufficient to estab¬ 
lish the right of a tenant to transfer a 
right of occupation of a building site 
u-Jiere no house existed, nor has such a 
custom been proved by the oral evidence, 
there 1 .S therefore, nothing to interfere 
witli the landlord's right of possession of 

the land. The appeal is, therefore, dis- 
missed with costs. 

Appeal dismissed. 

s. n. 


RANGOON HIGH COURT. 

( ivii. Miscrllaxeous Appeal No. 100 

OF 1923. 

March 24, 1924, 

/ resent: Mr. Justice Young. 
MAUNG SHM E HLA—Appella.nt 

r XAIDU— Respo.xdent. 

Civil J rocechne Code (Act V of WOS), O. XLI, 

heaiitu/ of- Applicaticn 


\ppl 
of applicant 


./or rc-heurhuf- I 'nre'buttcd" oath 

tffect of. 

An uniebuUpti oath of a iTspf^tident alleged to 

summons c..It he never was 

to ys ifv 1^"'’"' of the aj.peal is sufficient 

to just f\ tlie re-opening of the appeal. 

(R I i'-/ T- 1- 

/V; V.W i>undaii Uaiii v. Kabin. 

v>n n (' '/'“'i ■ 

/V* followed. 

Livil miscellaneous appeal against an 
order of the District Court, Pegu, in 
Civil Appeal ^o. 41 of 1923. 

JUDGMENT. —It is in the highest 
degree improbable that the appellant, 
vho -jvas succes.sful in the Trial Court, 
vould not have been present to resist 
the appellant if he had known anything 
about It, and this eircumstaiice should 
have weighed with the Judge in con¬ 
sidering the weight to be attached to the 
appellant s swoin statement that he knew 
no img of the appeal and h.e had never 

received the summons. 

V r- ii! ^^K^^oda Sitndari Dasi v. 

^ id-in Chandra Saha (2) are analogous 

cases showing tliat, under circumstances 

more ov Jess similar the unrebutled oath 
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of the person to be served that he never 
-was served and knew nothing of the 
case is sufficient to require the re¬ 
opening of the case. 

These were both cases of non-appear¬ 
ance before a Court of first instance. 

This is the case of an appeal, wliere 
the appellant has the advantage of a 
decree in his favour, rendering it all the 
more improbable that he would not have 
appeared to support the decree, had he 
known anything about it. 

The appeal is allowed witli costs of two 
gold viohurSj and the case must be le- 

opened. , ,, , 

jj Appeal alloivea. 


PATNA HIGH COURT. 

Civil Kivisiun No. 348 of 11)23. 

Marcli 28, 1924. 

Present: —Mr. Justice Uoss and 
Mr. Justice Dass. 

HARIHKR PRASAD NARAIX DLO 

—Petition Kii 

MAHESHWARI PRASAD XARAIX 
DEO— Cppf^'SiTE Party. 

C'in7 Procedure CoJe ' 

0, XX, r. .i Partition, fifiit Jor -tourt-fee, 



decision, when can 

"■''section 151 of the Civil nlfwMMs 

confer jurisdiction on the (,oiiit t) 
prohibited by jio.sitive law*. . 

^ The devolution of interest m 

pending the suit can make no dilloicnce the 

^-Utiou .1,0 ^ontc...- 

od that the Cmirt-foe land on '’‘'V" " 

insufficient. The Co.ul d.'cidcd “ 

favour of the nlnintiff and n<> npponl mad* 

aga"Lt this Older. Meanwhile tl>^ defendant 

ZTand his sons were l.rousld on the record as 
his l^izal representalives and tlic vendees fioin 
the plZtifl of a portion of the. property were 
added as plaintitl.'. The suit can.e on before 
another Ju^ge who decided that the '' 

Hhould pay ad valorem fee. 1 lie plaintiff applitcl 

to the Hieh Court in revision : . 

Hcfd ll) that the .Judge h.nl no ,,unsdn'tion c. 
alter the order of his prcdcecssor except in accord- 

with luw; 


Chiind) (iniuni KoCr v. IJasde.o .\di(iiu Sinijli, l-t 
Ind. Cas. -112; I 1’, L. d. .37, diM iugui-licd 

(2i that the addition of the plaintitl’s vendees as 
co-iiiaintifis difi not alter tlie nature of the suit, 
ami made no dilYercncc in the ('ourt-fee ])ayable. 

Revision from a decision of tlie Sub¬ 
ordinate Judge, Pallia, dated tlie 2lst 
July 1923. 

^iessrs. Hasan Imam, S. .1/. Mulhel:, 
Ja far Imam and P. K. Muk'kci’jcc, for 
tlie Petitioner. 

lyiessrs. Sultan ^IJunacl and ■ Bose, 
for the Opposite Party. 

JUDGMENT. 

Ross, J.— This is a suit h^y a younger 
brother against his elder brother for 
partition. The defence was that the 
property was an imparlilile raj. An 
issue was raised as to the suOicieiicy of 
the Court-fee. The Suliordinate Judge 
before whom this suit originally came 
decided this issue in favour of the 
plaintilY holding tliat tlie suit was one 
for partition only. Xo appeal was made 
against this order. In the meantime the 
ehler lirother died and his sons were 
sulistiluted in his place as his representa¬ 
tives. Idle jdainlilT, moreover, sold a 
portion of thepr<<perty to other persons 
who were added a.s plaiiililTs. Tlie suit 
then canu: ladtu'e another Suhordinate 
Judge who tot>k lip the ((uestion as to 
the ^sulliciency of the Court-fee again 
and decided that the plaiMfilV was bound 
to vali)/cm Court-fee. ft is 

C'ontended on behalf ol the }.)laintilT in 
the pi’esent ai>i)lication that tiie (\)urt 
had no ptiwer to ]>ass liiis order. The 
learned Subordinate Judge lias referred 
to the decision in ('handramatii Koerv. 
Basdeo Xarain Singh (1). d’iiat was a 

case where there-was an application for 

review and it is conceded by tJie learned 
Counsel on belialf of tlie petitioner that 
there is power to review an order of this 
kind on an aiiplicatiou jiroperly made; 
but in tiic pre.seiit case there was no 
aiq dicat ion for review. Tlie learned 
(’ounsel for the opposite party relies on 
section 151 of the (hvil Procedure Code. 
It is true that a reference to that, section 
was made in the decision referred to 
above although the reference was unneces¬ 
sary as there had been an application for 

il' lU lad. Cae. 112. 11' b. J 37. 
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review of Order XX. r. 3 lays 

down thai the judgment shall be dated 
and signed 1)\- the Judge in open Court 
at the time of pronoiuicing it and, wlien 
once signed, shall not afterwards be 
altered or added to save as provided by 
section 152 or on review; and ‘‘judgment” 
is detined in section 2 of the Code to 
mean the statement given by the Judge 
of the grouii is of a decree or order, 
t learly, tiierelore, this judgment, for it 
IS a judgnient, could not be altered save 
as provided l)y section 152 or on review. 
It is clear tiiat section 151 cannot 
confer jurisdiction on the Court to do 
what is i)roiiibited by positive law. Sec¬ 
tion 152 refers merely to clerical or 
arithmetical error.s and it is of no 
assistance in the present case. In my opi¬ 
nion, therefore, the learned Subordinate 
Judge liad no jurisdiction to alter the 
order of las ju'edecessor in the way lie 
has done. 


It was furllier argued, however, on be¬ 
half of the (jpposile party that inasmuch as 
there are now added plaintiffs who have 
taken a transfer of part of the property, 
the nature of the suit has been altered 
and the Court is entitled to consider 
■whether the purchasers plaintiffs are in 
possession, and if they are not, to 
demand an ad valorem Court-fee. In my 
opinion tiie devolution of interest pend¬ 
ing the suit can nia^e no difference in 
the Court fee to be paid. These plaint¬ 
iffs come in the interest of their vendor, 
the origiaal plain itt', and their position is 
identical with his. 

I would, therefore, allow this applica¬ 
tion and set aside the order of the Sub¬ 
ordinate J U'lge. Tiie petitioner is entitled 
to ins costs. Hearing fee fiv'e gold 
vijhurs. 


Das, J, —r agree. 

K. s. D. Application allowed. 


RANGOON HIGH COURT. 

Original Side Civil Regular No. 175 

OF 1923. 

March 28, 1924. 

/h*eseRh*—Mr. Justice May Oung. 

(1. RAINEY AND ANOTHER—PLAINTIFFS 

versus 

The BURMA FIRE and MARINE 

IXS( RANCE Co. Ltd.—Defendants. 

Contra('t Act {IX of 1872), s. 2S, scope of—Fire 
Insurance Policy—Forfeiture clause limitmg time 
for suit- Suit after time, whether maintainable. 

A clause in a Fire Insurance Policy forfeiting all 
benefit under the polic}' enaction not being brought 
within three months of the rejection of a claim, 
is valid and not within the scope of section 28 of 
the Contract Act. 

Mr. Campagnac, for the Plaintiffs. 

Mr. Cowasjee, for the Defendants. 

JUDGMENT. —The plaintiffs sue 
to recover a sum of Rs. 20,000 on a 
Fire Insurance Policy. The insured 
building was jiartially destroyed and 
damaged by fire, and a claim was duly 
made. The defendants repudiated the 
claim on the 20th September 1922, and 
this suit -was instituted on the 5th April 
1923, more than three months after the 
rejection of the claim. Condition 12 of 
the Policy sets out inter alia that, if 
the claim he made and rejected and 
an action or suit be not commenced 
■\vithin three months after such rejection, 
all benefit under the Policy shall be 
forfeited. 

The defendant Company, therefore, 
contend that the suit is not maintain¬ 
able. The plaintiffs reh’* on section 28, 
Indian Contract Act, and urge that the 
above-mentioned condition in the Policy 
cannot be enforced. 

In The Baroda Spinning and Wcaiinj 
Company, Ltd. v. The SaUjana ray an 
Marine and Fire Insurance Compaiiy 
Limited A), it was held that a condition 
of forfeiture in a Fire Insurance Policy 
is not within the scope of section 28. 

1 agree with the decision of tlie 
Bench in that case, and accordingly 
hold that the plaintiffs’ suit is not 
maintainable. It is, therefore, dismissed 
with costs. 

N. H. Appeal dismissed. 

U; 21 lad. Gas, 694; 38 B. 344; 15 Bom. L. R. 94^* 
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BASHIRBI ABDUL SATTAR. 

NAGPUR JUDICIAL. COMMIS¬ 
SIONER’S COURT. 

Second Civii, Appeal No. 240 of 1923. 

June 27, 1924. 

Present :— Mr. Bakei, J. C. 
Musamviat BASHIRBI and others — 

Plaintiffs—Appellants 

versus 

ABDUL SATTAR—Defendant— 

RESPONDEN'r. 

Civil Procedure Codt {Act V nf ■'<. lOn 

Findings of fact Custuin—Evidence, insiifu’ient 
--High Court, xvhetker ca u i uterfoe—Custom, 
'proof of. 

Though a High Court cannot in second appeal 
interfere with tindings of fact, it can consicliu 
whether the facts found are snfVu-ient to support 
an alleged custom, [p. S15, col. 1.] 

Kvidence is retiuired to prove a custoni opposed 
to the personal law of the parties, (ji. S15, col. 

A custoni cannot be estahli.shed by «a 
stances or by instances of recent date. [p. Mo, 

2 .] , , . 

Appeal against the decree of the Ins- 

trict Judge, Nimar, dated the 30th Apiil 

1923, in Civil Appeal No. 51 of 1922. 

Mr. W. li. Para nick, for the Appel- 

lants. , 

Mr. P. C. Unit, for the Resiioiident. 

JUDGMENT.— The plaintiffs are 
the widow and two daughters of the 
deceased Sigclar. The defendant is tlic 
son of the said Sigdar by a co-widow of 
the plaintiff No. 1. The plamtifts claim¬ 
ed 9/16th of Sigdar's estate under the 
Muhammadan Law. The parties are ad¬ 
mittedly Muhammadans, but the deiemi- 
ant pleaded that they are governed liy 
Hindu Law in matters of succesMon. being 
converts from Hinduism and that )> 
custom females are excluded from suc¬ 
cession. , -vr -r f 

The first Court, Additional Mnnsif of 

Khaiidwa, awarded the plaintiffs claim 
but on appeal the District Judge, 
reversed the decree and dismissed the 
suit, holding custom proved. The plaint¬ 
iffs make this second appeal. 

That though a High Couit cannot ii 

second appeal interfere with findings 
fact it can consider whether the facts 
found are sufficient to support eui^oni, 
has been frequently held by the High 
Courts. I need only refer , 

CharanMahto v. Raghunalh Mahto (1) 

11) 20 IfiU. Cn:,. SIO; 18 c. AV. io; 18 C. L. 

J. ioO. • 


and the ruling of tliis C\>ui t in Krishna 
Rdo V. Nilkanth (2). 'J'Jiat evidence is 
required to prove a custoni opposed to 
the perstinal law of tlie parties, has been 
Frequently laid down l)y all the High 
Courts in a series of decisions, of Avhich 
the latest is Abdul Hussahi Khan v. 
Sona Dera (3). I may refer to the re¬ 
marks on page 4()1* as to ignoring the 
claims of daughters and sisters amongst 
Muhammadans being insullicient to 
establish custom. The remarks are quot¬ 
ed from v. Vellaifatina (4). ft 

was held by the Madras fligh Court in 
Kakarla ^[bbai/ijft v. Raja I’enkata 
Pajjayi/tt Ixao (5), that a custom cannot 
Tie estalilished liy a few instances or by 
instances of recent date. The evidence 
that has been adduced in the jiresent 
case falls far sliort of the establishment 
of any such custi.)m as is contended for 
by the defejulant. It consists merely of 
defendant himself, who is D. W. No. 1, 
and one witness Dillu (D. W. No. 2) who 
lielongs to the same family as the defend¬ 
ant and is ecpially interested in ignor¬ 
ing the riglils of females to any share in 
the jiropcrty. The defeiulant refers to 
the instance of his fatlier's uncle Ann 
Patel, to whose iiroperty females did not 
succeed. He slates that Ann J^atel divid¬ 
ed half his i)roiierty in his lifetime 
between his sons by one wife, and kept 
the remaining half for himself and sons 
by another wife. On Ann's death his 
luoiierty Avent to his son Mahamad. On 
Mahamad’s death the property Avent to 
his motlier Johora Bi. 

In the first place, that Ann divided his 
})r6])erty during his lifetime is not a 
question of inheritance, and, secondly, it 
ai)j>ear5 that after the death of his son 
Mahamad his mother Johora Bi. AvidoAA' 
of Arm, succeeded, AA'hich is against the 
theory set up by the defendant that 


t2) 69 Ind. Cas. SOO; Ifi N. L. R. 16.3 at p. 168; 
5 N. L. J. 25: (022> A. 1. R. (N.) 52. 

(3) 13 Ind. Cas. 306; 15 C. 1.50: 10 A. L J. 17; 
1 V. L. W. 27: 31 M. 1.. J. IS: 22 C. \V. X. 353: 
23 M. L. T. 117: 27 C. L. J. 210; I P. L. R. 1918; 
20 Bom. L. li. 528: 12 S. L. K. lUl: 1.3 I. A. 10 
(P. C.). 

({) H M. 104 at r- ^ In'T 4ur. 267; 3 Ind. 
Deo. (N. b.’) 317. 

{ 0 ) 29 M. 24; 16 M- L. J. 8. 
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femnle-.s aiv excluded. From a ])eru.sal 
of the defendc.nt's cross-examination it 

will ajii)enr that the family is not u-overa- 
ed by Hindu Law as he says : " There is 

no such thiny' a.s self-aciiuired or an¬ 
cestral in-operiy amoii.c; us" and he ad¬ 
mits tliat tliey follow Midiammadan law 
excejit th.at sons inherit t!ie pixipcrty 
and widows and daughters are entitled 
to maintenance only. He further admi!s 
that if^ a man dies without a male 
issue his wido^e would iiiiundt. He liir- 
ther states that Ann Patel's ,-ou Munir 
had left a widow Amu Ri. When she 
re-mm-ried the ])ro|)erty was acquired by 
Munirs Ijrothers Nawaz anrl Namdar. 
This suggests that on the death of her 
husbaml Amu Bi succeeded him, but as a 
matter ot tact the allegation that she 
lost the pro]Jcrly on her re-marriage is 
not proved, for Exhibit D-1 is a sale- 
deed which shows that she sold it to her 
brother. 

There is some misunderstanding in 
the mind of the lower Aiii)ellate Court 
as to the statement recorded Tiy the 
Tahsildar in the revenue proceedings. 
Tile original has been called for, and 
from this it will ajqjear that the state- 
meat in question was the statement of 
the present defendant. What liaiipeiied 
was that first Ahdnl Rahim who was the 
agent of the plaintitYs in that case was 
examined anrl then the present defendant 
was examined. The defendant was 
again re-called and further examined. 
No name is put in the deposition, but 
that it is the defendant's deposition is 
proved by the fact that he referred to the 
receipt A which is Exhibit D-10 in 
the present case. A perusal of the de¬ 
position will show that it is the deposi¬ 
tion of the defendant. An attempt has 
been made to explain away his state¬ 
ment that Bashir or Bashir Bi, the present 
plaintiff No. 1, has a right in the pro¬ 
perty according to Muhammadan Law, as 
an abstract statement of what tlie 
Muhammadan Law undoubtedly is. 

The point, however, is that in the 
mutation proceedings the defendant did 
not set up any claim that by custom in 
his family females were excluded from 
inheritance. The evidence of the re¬ 
maining witness (D, W, No. 2) is similar¬ 



ly insufficient to jirove custom. He only 
.sAv.s that his sisters did not demand any 
share and so they were not given any. 
lie al.-'O makes certain statements regard¬ 
ing the custom of inheritance which is 
iK't Hindu Law. As has already been 
pointed out l)y the Privy Council, the 
lart that no demand was made by ladies 
in a Muhammadan family does not 
necessarily show that they are excluded 
fioin inheritance. The instances given 
are not sufficient to establish the custom, 
lliey are of recent date and they are 
contradicted by the instances of Joliora 

Bi, and Amu Bi Avidow of Munir son of 
Ann Patel. 

In these circumstances I have no doubt 
that tlie view of the first Court aa'us right 
and that the loAA’er Appellate Court is 
wrong. The evidence is totally insulFi- 
cient to prove custom. Tlie decree of 
the lower Appellate Court must, there- 
lOie, be set fisicle and the case remanded 
for disposal of the other issues. The 
lespondent will bear the costs of this 
appeal and costs in the loAA’er Courts. 

Decree set asidc\ 
Case remanded. 


kajnuooN high court. 

Secoxd Civil Appeal Nos. 191 avd 

195 OF 1923. 

April 30, 1924. 

Justice Young. 
MAUNG SEIN— Appellant 

versiis 

,, MA SAW —Respondent. 

a.uL IT l~.7oint 

a., surety-^ 

a person executes a joint and several 

kno^Tlt the promisee himself 

hf> ctfrr- time of takm" his signature that 

IwaiL’* TTT operate to let in the 

evidence of the fact. 

Second appeal against the order of the 
District Court, Meiktila, in C. A. Nos. 20 
and 21 of 1922. 

Mr. (diristopher, for the Appellant. 

▼JrRespondent. 
JUDGMENT.- —Tile sole question 
in. these tAvo appeals is AA'hetber AA'hea 
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seyeral persons have signed a pro-note 
jointly and severally it is permissibly 
for one of them to lead evidence that 
he signed onlv as siiretv. 

Staled broadlv as above the answer, I 

• * 

think, must be in the negative under 
section 92 of the Evidence Act, but it 
the promisee himself knew at tlie time 
of taking his signature that lie signed 
only as surety, then proviso 1 would 
operate to let in the evidence: Cf, Ameer 
Ali and Woodroffe on Evidence, .’Ird 
Edition, page 745. 

In this case the first ai)i>ellant admitted 
that he knew that the resi)ondent was 
signing only as surety when he look 
her signature and, in my opinion, the 
evidence was admissible and as tlie 
appellants have waived their rlaim 
against the other signatories and it is 
not contended that the surety consented 
to such conduct, her liability under the 
note is disciiarged and 1 dismiss the 
appeals with costs. ^ 

(lisnnxst'd^ 



'I lic unc<.nscionableness of a Iiarcrnin i.s nol fho. 
lirst tliin.'i- to be consiflored in <M-rIer to iietciniiiio 
wlietliei- a case falls within the lerm.s ni’ section 
H» of tiie (’ontraet A<-t. The tir.sl tiling' to be 
eonsich'retl is the ndalions of the j.ailie.s ami in 
order to hrin^>: the transaetion within tlie section it 
must be proved that one ])arty was in a i>osili('n to 
dominate llie will of the other, [p, Silt, col. 2.] 

1'he burden of proving lliat the contract was 
not induced by undue intluencc (hen Ii<*s on the 
person who was in a j'osition to ^h^minate the will 
i)f \ he ot hci\ [;Dh/ ] 


oi 


I 


4 rftviil urea oi inouoy on Ahc 
l)orrowei'docs not pluci.' the lemhu'in a position 
I'* (haninate his will 

*s’a/o/'/r v. R-ii S/i<iin Kri.-ih. a. '.‘.i J. A, ‘t; .‘it 

C’. 1.30; I A. L. r). lot); .'i (’, L. J. lu;; 5l Rom. P. IT 
.•JOI: II W. X. 2l;*: 17 M T. .f. i.;; 2 M. ]>. T. 7."> 

{ W followed. 

'Pill'exaetion of cxc'.\saivo ami u.^nriuus interest, 
<locs not hy itself laisc any )>re.>iimi>iion (T nndne 
inllncnc ■ until tlm (pu--;ti »n iu»s lirst been settled 
as to the lender bein^’- in a |io.^iti..u to rIoniina((* the 
lMU•l•o^ver's will. | p. S21, eol. 1. f 

.\ifiliif Majid \. k'/uri'dc ('haiuhui Pul, 2tt Iml, 
Ca.<. Me: 12 i\ ChO; Dt \V. X. overruled. 

'Phe <|UesUon whether a. bar^.iiu is une.m.seion- 
abli* is to lie Settled by sc.i-‘i<>n {(> of the 
(’ontraet A»-t and not by i\‘fei’<‘nc*e t > (lie Ic^rislation 
of iillur countries, iIk' iMieli.-'li .Mc>ne.\'-lemh rs 
Act. It is ae<;-i)in}»ani fl with «lai*,i^er to invoke a.s 
authority iu^ an Imlian ea-ic c.\pri-.-sions vhi‘*h 
merely euniiol( tiie jaineiples wiiieh umleilie a 
particular Knglish Slalutc, ami fej-ui a ;^uidc to its 
jjilerpi'ctalion. [ji. MS. <'ol. 2.i 

It is not ri^<hl tiiat where there is ample 
security, tlie i-xaelioii of excessive, .and u.surious 
interest in itself raise.s a pic.iumptiou of undue 
inlluence wliieh it re<(viires very liltle evitlence Uf 
substantiate. Tliere is lio such presumi)tion until 
the cpiestion ha.s first been settled as to thb 
lender bein^f in a position to dominate (he 
borrower’s will. {]). 821, eol. 1.) 

Abdul Majid v. Kesficrodc Chandra Pal, 2W 
Ind. Cas. 81.3; 12 C-G'JO; It) C. W..X. StW. over¬ 

ruled. 


PRIVY COUNCIL. 

Appead from the Patxa High Cockt. 

December 18, 1923. 

Present Lord Shaw. Lord Cansoii, 
Sir John Edge, Mr. Ameer Ali and 
Sir Lawrence Jenkins. 

HAGHUXATH PRASAD SAHl'— 

Appellant 


ve 

SAHJU PRASAD SAHU and others — 

Respondents. 

Contract Act (IX of 187JK s. ip-^Tran.actwn 
how should be considered -Undue inf aence--Onn^ 
---Urgent need of money-Lsurions inlerest- -I ,e- 
eumption, whether arofcs-lnterpretahon of 
StatuUs—Kefercnce ' to legislation of other cmin- 


Api )eal against the judgment of the 
Patna High Court (Mr. ,lustice Das 
and Mr. Justice Adamii, dated the 9th 
Xovenil)er P.)20, reversing that of the 
Subordinate Judge. Arrah, dated the 
25th Sepitemljer 1917. 

4 

.Messrs. Dc Graijlher, K. C., //. A’. Sen 
and Dr. Majid, for the Appellant. 

Messrs. Dunne, K. C., and H. Fnm, for 
the Respondents. 

JUDGMENT. 

Lord Shaw.- This is an appeal 
from a decree, dated the 9th A'ovember, 
1920, of the High Court of Jiidicaturo 
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at Patna, which varied a decree, dated the 
25th September, 1917, of the Subordinate 
Judge of Arrah. 

The suit is for recovery of the 
amount of principal and interest due 
by the ai)pellant to the respondents (the 
plaintiffs) under a mortgage of date the 
27 th May, 1910. The Subordinate 
Judge gave decree in the mortgage 
suit but only allowed simple interest, 
riie High Court allowed compound 
interest. 

The .substantial question raised on the 
appeal is whether the appellant, in the 
<drcumstances proved in the case, fell 
within the protective provisions of sec¬ 
tion 2 of the Indian Contract (Amend- 
nientl Act, 1899. It may be convenient 
to^ set that section out in full:— 

“ 2. Section 16 of the Indian Contract 

Act, 1872, is hereby repealed, and the 

following is substituted therefor, nanie- 
Iv:— 

16.—;^1) A contract is said to be 
induced by ^ undue influence ' where 
the relations . subsisting between the 
jiarties are such that one of the parties 
is in a position to dominate the will 
of the other and uses that position to 
obtain an unfair advantage over the 
other. 

“(2) In particular and without pre¬ 
judice to the generality of the fore¬ 
going principle, a person is deemed to 
be in a position to dominate the will of 
another— 

(<x) where he holds a real or apparent 
authority over the other, or where he 

stands in a fiduciary relation to the other; 
or 

lb) where he makes a contract with a 
person whose meatal capacity is tem¬ 
porarily or permanently affected by 
reason of age, illness, or mental or bodily 
distress. 

“ *3) Where a person who is in a 
position to dominate the will of another, 
enters into a contract with him, and 
the transaction appears, on the face of 
it or on the evidence adduced, to be 
unconscionable, the burden of proving 
tuat such contract was not induced 
by undue influence shall lie upon the 


person in a position to dominate the 
will of the other. 

“ Nothing in this sub-section shall 
affect the provisions of section 111 of the 
Indian Evidence Act, 1872." 

It is in the view of the Board by 
that section that the question arising 
between these parties falls to be settled 
and not by reference to the legislation 
of other countries, e.g,, the English 
Money-lenders Act. The Statute to be 
here construed is the Indian Contract 
Act as amended. It is accompanied 
with danger to invoke as authority in 
an Indian case expressions which mere¬ 
ly connote the principles which under¬ 
lie a particular English Statute, and 
form a guide to its interpretation. As 
will be seen this general observation is 
required by reason of the citation of 
certain authorities alluded to in the 
judgment of the Subordinate Judge and 
referred to in the argument before their 
Lordships' Board. 

The appellant is a member of a joint 
undivided family owning a property of 
considerable value, including inter alia 
186 villages, assessed to revenue for 
about Rs. 17,000 per annum. 

The mortgage is dated the 27th Mav, 
1910. It is for the sum of Rs. 9,999 
borrowed from the plaintiffs. The rate 
of interest is covered by the following 
provision:— 

“ I, the declarant, do promise that I 
shall pay interest on the said debt at 
the rate of 2 per cent, per mensem on 
the 50th Jetk of each year. In case 
of non-payment of the annual inteiest, 
the interest will be taken as principal 
and interest will run thereon at the 
rate of 2 per cent, per mensem, that is, 
interest will be calculated on the princi¬ 
ple of compound interest." 

There can be no question that these 
terms were high: if payment was not 
made the sum due on the mortgage 
would speedily mount up. By the decree 
of the High Court which was pro¬ 
nounced on the 9th November, 1920, it 
is seen that the original debt of Rs.lO.COO 
had reached, with interest and ccst€ 
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calculated up to the 8th May, 1921, 
morethan a lacof rupees, viz., Rs. 1,12,885. 
lu’ eleven years the stipulation for 
interest at 24 per cent, compound had 
magnilied the sum covered iDy the mort¬ 
gage more than elevenfold. It is upon 
these facts, coupled with one other about 
to be mentioned, that the appellant takes 


his stand. 

The statement in the defence admits 
that at the time of the execution of the 
mortgage the defendant was owner of 
one half of a valuable joint family pro¬ 
perty. The owner of the other half was 
his father. Father and son had quar¬ 
relled. Serious allegations are made 
by the son against tlie fatlier; wliereas 
it appears that the father had instituted 
criminal proceedings against the son. 
Shortly before the date of the mortgage 
the defendant had borrowed Ks. 1,000 
from the plaintiffs so as to eiuible him 
to defend himself in these criminal pro¬ 
ceedings. It is alleged that they caused 
him great mental distress, and that he 
requix'ed more money to conduct his 
litigations. That is the story. 

Evidence was taken in the case. It 
is sufficient to say that the defendant 
gave no evidence at all. It is quite i)lain 
that no Court can accept a story thus 
unproved by its autlior as establishing 
a case either of mental distress or of 
undue influence \inder the Indian Con¬ 
tract Act. The only case which the 
appellant has is, the ciise flenved fiom 
the contents of the mortgage itself. 

It is argued with force that these 

are uuconsciomible, and that it is the duty 

of the Court in India to step m ^Ah^i 
to rescind the contract or to iectii> 
the bargain. It was the latter course 
which was argued for m the present 

case. In support of this arguiment much 
reliance was placed upon the judgment 
pronounced by Lord Davey in Dlmm- 
paL Das V . Raja Maneshar Bakhsh i>ingh 

Before, however, addressing themselves 
to the authorities cited their Loidships 


think it desirable to make clear their 
views upon, in particular, sub-section 3 
of section 16 of the Contract Act as 
amended. By this sub-section 3 
matters are dealt with. In the first 
jilaee the relations between tlie parlies 
to each other must be such that one 
is ill a position to dominate the will 
of the other. Once tliat position is sub¬ 
stantiated tiie second stage has been 
reached, viz., tiie issue whether the 
contract has been induced by undue 
influence. Upon the determination of 
tliis issue a third point emerges, which 
is that of the o)ius probandi. The 
burden of proving that the contract 
was not induced l»y undue influence is 
to lie u])Oii the jierson who was in a 
position to dominate tlie will of the 
other. 

Error is almost sure to arise if the 
order of these propositions be changed. 
The uaconscionubleness of the bargain 
is not the flrst thing to be considered. 
The flrst thing to be considered is the 
relations of tliese iiarties. Were they 
such as to pul one in a position to 
dominate the will of the other? Having 
tliis distinction and order in view the 
aatliorities aijpear to their Lordships to. 
be easily properly interpreted. 

In the judgment of this Board in 
Dhaiiipal Dasv. Raja Maneshar Bakhsk 
tiingh (L the outstanding effect was 
that the borrower who mortgaged the 
estate was actuall>', at tlie date of the 
transaction, under the control of the 
Court of Wards. He was treated, to 
use the language of Lord Davey, as 
“ under a peculiar disability " and 
placed in a position of helplessness, and 
the lender was proved to have been, 
aware of that and, therefore, in a position 
to dominate the borrower's will. Cm 
page 126* Lord Davey thus expressed the 

Board’s view:— ^ . 

“ Their Lordships are of oinnion that 
although the respondent wa.s left free 
to contract debt, yet he was under a 
ijeculiar disaliility and placecl in a posi¬ 
tion of helplessness by the fact of his 


(l> 33 I. A. 118: 1 
A.L 
C. 


(\ L. J. 1; 1 M. b. T 


1 U\\- MO 18N; 8 13<’m. b K. 

r. N. Bin; 16 b J- J* 


. 20 .); 3 

4U1; 10 
C.;.. . . 


*lVge 33 I- A j 
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estate being under the control of the 
Court of Wards, aiid they must assume 
that Auseri hal, who liad known the 
respondent for some hftv vears, was 
aware of it. TJiey are. ''therefore, of 
opinion that the position of the parties 
was such that Auseri Lai was ‘ in a 
position to dominate the will' of tlie 
respondent wnhin liie meaning of the 
amended s*. ctio/i IG of the Indian Con¬ 
tract Act, It remains to be seen whe¬ 
ther Auseii Lai used thai position to 
obtain an unfair advantage over the 
respondent.’' 

^ This case was followed in terms 
in me ca.-,e oi a nesfia r Bakhsk 
binyk V. Bhadi Lai {2) in wliicti the 
bund in sLiu was given by a talukdar 
in OuiUi wiiiiout iiie knowledge and 
consent of me Court oi Wards alter his 
estate had been placed under it. In 
these cii cuinslances the former case 
was followed, and Lord Collins express¬ 
ed the opinion of tJie Board to be that 
they: aie satisfied that in this case also 
the borrower was placed in such a 
condition of helplessness that the lender 
w^^ ‘in a position to dominate his 
will’ and that he used that position to 
obtain an uniair advantage over the 
appellant.” 

It is sufficient to say that the borro\ver 
in the present case was sui juris\ had 
the full power of bargaining arid of 
burdening his estate, that his estate 
was not under the Court of Wards and 
that he lay under no disability. With 
regard to his helplessness nothing what¬ 
soever is proved in the case except the 
bare fact that he being a man of wealth 
as oAvner of one-half of certain joint 
family property Avished to obtain and 
did obtain certain monies on loan. The 
only relation between the parties that 
was proved aa'us simply that they Avere 
lender and borrower. 

It is an entire mistake to represent 
the,decisions of this Board as being want¬ 
ing in light upon the above mentioned 


case. For in Sundar Koer v.Rai'Shavv 
Knshan {3} the exact point was refer¬ 
red to by Lord Da\’’ey in the course of 
the judgment read by him:— 

Ihere is no evidence of any actual 
exercise of undue influence by the mort¬ 
gagees or of any special circumstances 
fioin AA'hicli an inference of undue in¬ 
fluence could be legitimately draAvn, ex¬ 
cept tJjat the mortgagor was in urgent 
need ol money. The learned (’ounsel 
for the appellant argued lhat tlie n oit- 
pgees Aveie thereby placed in a position 

to dominate the A\ill ’ of the mort- 
gagor, and cited a recent decision of 
this Board— L)ha7iipal Las v, Hojci 

Maneshare Bakhsk Singh (1). In liat 
case, 1.0AA*eA''ei', the boiroAver Avrs a 
discjualified propiietor'under tlie Oiulh 
Land Revenue Act, 1876, and Lis estate 
AA’as under the management of the Court 
of A\ards, and it AAas on that giound 
that their Loidshijjs held that the 
borroAvei Avas under a pecuHa] disability, 
and the position of the parlies was such 
that the lender Avas ‘in a position to 
dominate his AAilh’ There is nolliirg 
of that kind in the piesent case, and 
their Lordships are not pre| ared to 
hold that urgent need of money on the 
part of the borroAver Avill of itself place 
the parties in that position ” 

This precisely fits the situation of 
these parties. It has not been proved, 
^it mi.iiht be said that it has not even 
been attempted to be proved,—that the 
lender Avas in a position to domiiiate the 
will OI the borrower. 

I^ these circumstances, even though 
the bargain had been unconscionable 
(and it has the appearance of being so) 
a remedy under tl^ Indian C'onfcract Act 

does not come into vieAv until the initial 

fact of a position to dominate the Avill 

has been estal^lished. Once that fact is 

established then the unconscionable 
nnture of the barg.'iin and the burden 
ot proof on the isstie of undue influence 
come into operation. In the present case, 
loi the reasons stated, these stages are 
not reached. 




T 34 C. 150; 4 A. L. J, 100; 5 C. L. 

T k- 3<W; 11 C. Vr. N. 249; IT M. L. 

J. 43; 2 M. I/. T. 75(P. C). 
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Their Lordships think it right to ob¬ 
serve that thejudgiiient now pronounced 
is not in accord with the piinci’'*l<^s 
laid down by the Appellate Civil Court 
of Calcutta in Abdvl Mnjeed v. Kshirodc 
Chandra Pal (4) that “where there is 
ample security, the exaction of excessive 
and usurious interest in itself raises a 
presumption of undue inliuence which 
it requires very little evidence to sub¬ 
stantiate.’* Th"ir Lordshi[)S tnink this 
decision to be wrong. There is no such 
presumption until the question has first 
been settled as to the lender being in a 
position to dominate the borrower s 
will. Their Loi-dships are furthei of 
opinion with reference to the citation of 
Samuel v. Neicbold (5) that that case does 
not form anj’’ authority in the construc¬ 
tion of the Indian Contract Act. The 
case was determined under the Money¬ 


lenders Act, 1900, as it expressly bears. 
The issue was thus stated by Lord 
Macnaghten: — 

“It seems to me that the construction 
of the Money-lenders Act, 1 *^00, is ]daiu 

enough, and that the (^videnc'^ 
their Lordships is more tliau s’liTi 
to show that this case is wit iiu ili ■ 
mischief which the Act was designed to 
remedy.” 


In the view of tlic Tloird cases of that 
character form uo jvcf? i^ut i a 
decision of the present aiqie«d y h i.- 
rested on another and very dbrerently 
■worded Statute. 


Their Lordships are of opinion that 
the decree of the High Court should he 
varied by allowing compound interest 
on the principal at the rate of 2 per cent, 
per mensem from the date of Jhe exe¬ 
cution of the bond until 25th Sep¬ 
tember. 1917, aid thereafter simple 
interest at the rale of 0 per cent, 
per annum up to the date of reali¬ 
zation, and that in other respects 
the decree of the High Court should be 
affirmed, and they will liumbly advise His 
Majesty accoi'dingly. 


(4) 29 Ind. Cas. 843; 12 C. GDO; 19 G. W. N. 
809. 

(5) (1006) A O 461; 75 L. J. Ch. 705; oo h. T. 
209; 22 T. U R. 703. 


The appellants will pay the costs of 
tlie ajipeal. 

K. .s. I). ^ippeal dtsvii.-ised. 

s. D. 

Solicitors for tlie Appellant :—Messrs. 
Chapman Walker cG Shephard. 

Solicitors for the Respondents:—Messrs, 
Bar)'<>u\ Itf (jOTs cC* Nevide. 


RANGOON HIGH COURT. 

Special Second Civil Appeal No. 282 

OF 1923. 

March 24, 1924. 

Present: —Mr. Jiislire Heald. 

MA SAN HLA ME and anotiieu^— 
Plaintiffs—Appellants 

versms 

MA TUN ME AND ANOTHER—DEFENDANTS 


— Respondents. 

Adverse possession—Joint owimrs—Burden of 
proof -Presumption. 

Whore one or in'*ro of ?nvcM-‘l i<oat ov.-ners are 
ill >- . .-Oiieriv ' • .’v* od to 

i !i,j- -ion on behalf o'Jho'.vholc Lo.ly 

.jf j Ail- j.v'a.i:- a.i‘i the burden I i-xo. i.ijj; 
thoir |i.»s-5ession iui ! iccomo adverse is on thorn, 
[p. 22, coLs. i tV 2 

ilardit Sin(j/t v. i i:.ukh Singh, 47 Ind. 0 is. 
(52>; 20 Bon. L. U. D.i, v ]’. W. K. i.U8; 61 P. ; . 
1 U8; 21 .\l *.». i-' .P. J.437; 191'U M. 

X 1;;) .. V I R. (P. 0.1 8 and Hari 

i ^ A ' * .ii If / li t .2 . M M Ind. Cas. 629; 10 L. 


B. K. 4'); 12 Bur. J.. T. 12;), i«..i.ovved. 

JUDGMENT. —Appellants case was 
that Shwe Zan had four wives, namely, 
Md Da Xyo, whom he divorced, .Ma 
Mva Thwiii, whom also lie divorced, 
Ma Da U, by "'horn he had two child¬ 
ren, the present respondents, and Ma 
San Hla Me, the present lirst apiicllani, 
b\' whf.uii lie liad one son, the present 
secon I appellant, that before any of the 
marriages Siiwe Zxn inherited half the 
l)roperty in suit from his jiarents, that 
during his marriage with the first appel¬ 
lant he bought the other Iialf of the 
property, that after his death the pi’o- 
pertv reinained undivided in the joint 
possession of the parties as his heirs, 
and tliat appellants were entitled to 
partition and possession of their shares! 
which thev allege to be three-quarters io, 
the property.- They have, however, n. 
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this Comt. admitted that the share lo 
which they were entitled would be one- 
half and not three-quarters. 

Respondents replied that what Sinve 
Zan inherited from his father was two- 
thirds of the property and what he 
bought was only one-third, that the 
property was acquired by Shwe Zan 
during his coverture with ' their mother 
Ma Da L so that they would l)e entitled 
to three-lourtlis and the first appellant 

one-fourth, and that appellants' 
claim to that one-fourth was time-barred. 
They later amended that written state¬ 
ment^ so as to allege that what Shwe 
Zan inherited from his parents Avas only 
one-third of the property, that he in¬ 
herited that sliare during his marria<ie 
Avith their mother Tvla Da U, that sub¬ 
sequently he and his sister Avho had 
also inherited a similar share bought 
the third share of another sister jointly 
so that they became oAvners of a half 
share each that SIiaa’c Zan’s half share 
was “Zeftcfpim" of liis marriage Avith 
their mother, so that they AA'ould be 
entitled to three-quarters of it and the 
first appellant to one-quarter, that they 
had been in adverse possession for over 
20 years; and that, therefore, appellants’ 
.suit was time-barred. The Trial Court 
found that Shwe Zan inherited the 
Avhole of the property from his parents 
and that the parties as representatives 
of the tAA’o marriages of AA'liich there 
was issue should divide it equalH' 
betAA’een them. He also held that the 


sion of properly, they are presumed lo 
liold that possession on behalf of the 
AvJiole body of joint OAA'uers, and the 
burden of proving that their possession 
liad become adverse is on them. That 
Avas the rule laid doAvn bv the Privv 
(-ouncil in Hai^dit Simjk v. Gui'miikh 
Singh (D, and followed by a Bench of 
the Chief Courl in Haih Pru v. Mi 
Aung Kraiu Zan (2). 

Jn this case neither of the respondents 
gave evidence and there aa'us no proof 
that tlieir ]Aossession ever became 
adA’erse. 

'I'he suit AA'as, therefore, not barred by 
limitation, anti as the loAver Aj>pellate 
Court disposed the u])peal on thi.s 
preliminary point, its decree is reversed 
and the appeal is remanded to tliat 
(’ourt for a decision on the merits. 

Respondents Avill pay appellants’ costs 
in this Court on the uncontested scale. 

A certificate for the refund of the 
Court fees paid on this appeal aauII issue 
to appellants, 

N'. H. Decree reversed. 

tl) 47 Ind. Cas. G:io; 'JO Bom. L. R. lOUl; 58 P. W. 

H lit P. R. 1918; 24 .M. L. T. 389; 28 C. L. J. 

437; fl919) SI. W. X. 1; 9 L. W. 123; 1 V. V. h. R- 
<P. C.) 8. 


«2i 52 Ind. Cas. 629; 10 L. B. R, 45; 12 Bur. L, T. 
129. 



suit Avas not barred by limitation and 
he gave the appellants a decree for half 
the property. 

Respondents appealed and the ioAA*er 
Appellate Court held that the suit was 
time-baired. 

Appellants noAV come to this Court 
in second appeal on the grounds that 
the lower Appellate Court AA'rongly 
Ijlaced on them the burden of proving 
that they Avere in joint possession of 
the lands along AA'ith respondents and 
Avas Avrong in finding that the suit AA-as 
time-barred. 

There can be no doubt that the lower 
Appellate Court did place the burden 
pf proof wrongh*. Where one or more 
wi several joint owners are in posses- 


CALCUTTA HIGH COURT. 

Appeal froji Appellate Decree 
Xo. 1690 OF 1920. 

June 2, 1924. 

Py'esent :—Justice Sir Ewart Greaves, 
Kt., and Mr. Justice Graham. 

Srimati JIXXATEXXESSA and 

OTHERS—PlAIN’TIFFS—APPELLANTS 

l'(TSUS 

ABDUL HALIM MUXSHI A\n others 
—Defendants—Respondents. 

C o^skarers—Exclusive possession — Ou.fter —Second 
appeal—Finding of fact. 

The possession of one co-sharer enures to the 
henelit of the other co-sharers and does not. except 
under exceptional circumstances, amount to an 
ouster of other co-sharers, [p. 823, col. 2.] 

Balaram Guria v. Syama Charan Mandal, 60 
lud Cas. 293: 33 C. L -I. 311: 24 C. W. X. 1057, 
referred to. 
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JINS'ATTEN-.SKiSA V. .ifibL’I. H.Atl.V. 

A tlndiiig of fact can be challenged in second 
appeal only when it is shown that it is not 
justified by the evidenco in the rase. [p. 324, col. 1] 

Appeal against the decree of the 
District Judge, Tipperah, dated the 20th 
March 1920, affirming that of the 
Subordinate Judg?, Fir t Court,Tipperah, 
dated the 27th September 1918. 

Babu Giriji Prasanna Roy Choiidhury 
for Dr. Basalc and Babu Probodh Chan¬ 
dra Kai\ for the Appellants. 

Babu Bepin Chandra Bose, for the 
Respondents. 

Babu Biraj Mohan Mazurndar, for the 
Deputy Registrar. 

JUDGMENT.— This is an appeal 
by the plaintiffs against a decision of 
ths District Ju.l?e o£ Tipperah a^irm- 
in" a decision of the Subordinate Judge 
at'Comilla. The suit out of which this 
appeal arises is a suit by the plaintiirs 
to have their title declared to a 4- 
anna share in certain land. Plaintiri 
No. I claims as a daughter of one 
Safaruddi and the other plaintiffs claim 
■ as heirs of another daughter of bafar- 
uddi who died leaving him surviving 
three sons entitled to 12-anna s^*^**^ 
such land as he left, and two daughters 
entitled to the remaining 4-aana sliaie 
of this land. As regards the lands in 
schedule ka and kha the Firsi Court has 

fouacl that they have 

away bv the three saas of Safara Idi. 

As reo-ards the lands in schedules ga 

gh'i andnn-i the Canrt found that thsie 

was no dojutnent showin? assertion of 
exclusive title hut that inasmuch as 
thill lands were held by the brothers in 

tha same ri"ht as the lands which the> 

hid o»™;;d .h.v I'x 

exclusive title to all the _ lands left 

Safaruddi. The point 

been urged before us on behalf o 

the appellants is that this la,t 

conclusion eiioucu ir^tvAi- 

although ,/‘»S‘\rve been right 

as^to^ riie lands of schedules fca and/ri;a 

U is erroneous as regards the lands in 
the other three schedules and we were 
SerS in support o this con ent.on 

ftmou" other cases j ) 

Balarlm Gnr\a v, .Si/ama Charan Marulal 


(1) where the law is considered and 
also to a recent judgment of Sir Asutosh 
Mukerji. Before we consider the law 
to be applied it is necessary to ascertain 
what are the facts in this particular 
case. Saferuddi died 42 years ago 
leaving his wife Manik Banu liini 

surviving and she died 36 years ago. 
The plaintiffs have not been able to 
establish that since* his death they 
received anything in respect of the 
usufruct of the property either in kind 
or in cash and the finding is that 
during this period the lands ivere 

being cultivated separately by the three 
brothers and that two of the brothers 
left the land and went to live with 
their father-in-law. Moreover it has 
been found that the two daughters 
knew of the conveyance of the lands 
contained in schedules kn and kha a.s 
they were living close by. It was further 
found that these were valuable lands 
and that no claim was made by the 
daughters to the sale proceeds of the 
lands which were sold and an e.vplicit 
finding of the lower Appellate Court 
Avill be found at the foot of page 11 of 
the paper-book ivhere it is said that it 
is impossible that the plaintiffs ivould 
not know that the brothers were assert¬ 
ing exclusive title to these lands. That 
seems to us a finding of fact and the 
appellants can only succeed if they can 
show that this finding is not justified 
bv the evidence in the case. As already 
stated, from the evidence that tliero 
is it seems to us that it is not possible 
to sav that there is no evidence to 
support the finding to which we have 
just referred. Consequently ive think 
that the loivcr Appellate Court wa.s 
justified in the inference that it drew 
that the title of the brothers and their 
exclusive possession were asserted not 
only in respect of the lands ivhich 
thev sold but also in recpcct of the 
lands which are comprised in .schedules 
an aha and «na. The law, no doubt, 
is perfectly clear. The possession of one 
co-sharer enures to the benefit of the 
other co-sharers and does not, except 
under exceptional circumstances, amount 

(1) 60 Ind. Cas, 298; 3.*? C. I.. J. 31-1; 24 C. 

W. N. lOoT, 


S2i 


KAMAGnil V. GOVIXDAM.XfAIi. 

to an oiusler of otlier co-sharPrs In tlie 
case m (Bum v. S,,am>i Cl,awn 

Mcualal (1) the racts as to the assertion 
ol tile exclusive possession hr tlie 
co-sharer were not sostron-as tlievare in 
the pipenl case. Jt is true tin,t in that 
case theie n.as a convevance In- tlie 
CO sharer who was in posse.ssion 'hnt it 
n-as a convevance to a nephew and 
theie pas consideral.le tloiihl whether 
his trail,sael,on was not nierelv a hnanni 

fJtaiix Jiaie oeei, iinpossihle in that 
case P) rely on t),,. ovideiice of the 

HaPt'l.v'' "' exclusive 

U-,lit l \ , co-s laier to the )n-npeitv as 
.fgainst ins other co-sharer.s. ItothAlie 

and hav''‘'i- ‘1*^' plaintiffs 

and ImM' iound an a.s.sertion hv the 

htothers ol their exehisive right to the 
]nopei\} and are not prejiared to 

sa\ in second ajipeal that tliese findin"s 

of facis are not justified l,y the evidence 

Upon the record. 

This being so, the appeal fails and is 

i-1 i^^nn>.'^'e(I wd)j (-(ists 

"■ Appeal di.-ihiiffcl. 
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RANGOON HIGH COURT. 

<’ivil, MlSCELn.WEofs \'o IJ 

oi'IDiD. 

Apiilf), igoj 

Tifscat.- -Ah. Ju.stice Beaslcv 
JtAAJAOlRI Gt.’IU’VAYA XAfDC 

—PetitIONEI; 
versus 

0()\ IXDAMMAH AND OTHERS— 

,, , Respondents. 

I rubute uml AOminhtvatkm .IcMT of MN/. v 'i 
■ Hindu joint famili,. Letters of AdministratVo^n' 

A co-parceiier iu n Hindu joint fiimilv has no 

tm Letters of Administration 

eel *> f ^ imotlicr co-parcener, [p 


Chettyr^ Ind. Cas. 1064; 33 
.h,. 6 M. L. 1. 2^0: 19 Jl. L: ,1.391 (F. B.\ 
<listin<riushed. . * • ' 

M irnc s Hindu L-.wv, 9lli Kditibn,' pages 3ti2; D83, 
relied «>n. . • ’ 

ilessrs, B. K. Xaidn and A. B. Banerji, 
for the Applicants. ■ 

-tlessrs, Bnrjorji, Robertson and il/, C. 
Aouht. tor the Respondents. 

ORDER. This is an application by 
Rainaa-in Guruvaya Xaidu for Letters 
Administration to the estate of Rama- 
.^u’l Linaaya Xaidu. Tliere is also a 

Miscellaneous 

Ao. of 19:?3, on helialf of the alleged 

son of tlie deceased in wliose favour, it 

IS alleged, a ill Ijas been made bv the 
deceased. 

Ihc fact that the applicant in the 
latter case is the son of the deceased is 
denied iiy the applicant in this case and 
he fact that a U ill has been made in 
his favour or at all, is disputed. 

^ 'JPpRcation of Ramagiri Gunt- 
vaya Anidu comes before me for decision 
upon the preliminary ])oint as to whether 
the petitioner has any locus standi to 
apply for Letters of Administration or 
to ojipose the grant of Letters of Admi- 

deeease l" allegerl son of tiie 

Mr. Xaidn’s eonlention on ])ehalf of 
tlie petitioner is tinit his client is the 
memher of a joint Hindu family l^eing a 
son of the only surviving brother of the 
deceased and lie claims that liy section 23 
of Hie Probate and Administration Act 
he IS entitled to administer the de- 
eeased s estate. For the purposes of 
jns application only it is assumed that 

1 ^ property in respect of 

uhich Letters of Administration are 
applied for is ancestral property. 

i he alleged son denies both these 
allegations and claims that the family is 
not a joint Hindu family, and. secondly, 
uiat the property was self-acquired 
pioperty of the deceased. 

In support of Mr. Xaidu's argument 
mat a co-parcener, because it is assumed 
lor iLe pill pose of the argument in 
this case that the petitioner is a co¬ 
parcener,—can apply for Letters of 
Aclmmistration my attention has been 
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RAMAGIRI V. GOVIKDAMMAH. 

drawn to ve Dasii Manai'ala Chetty 
(1) in which it was held that the ap¬ 
plicant in that case Avas a person to 
whom Letters of Administration could 
he granted under section 23 of the 
Probate and Administration Act. In 
that case the petitioner Avas the only 
BurAuving co-parcener and it AA^as held 
that AA'here a suiwiAung co-parcener 
governed by the Mitakshara Luaa*, applies 
for Letters of Administration in respect 
of property standing in tlie name of a 
deceased co-parcener Avhicli Avas a j(unt 
family property of the applicant and 
the decased lie is bound to include in 
the A'aluation of the propei ty, the value 
of the share to Avhich the deceased 
was entitled at the moment of his death 
and he cannot, under section It) sub¬ 
section 1 (1) of the Court Fess Act, 
obtain Letters of Administration to the 
joint family property, unless he includes 
such shai’e in the A'aluation and pay 
the proper <id valorem (^ourt fees upon it. 

This Avas a case in Avhich the matter 
Avent for decision to the Apiiellate Side 
of the Court, it being contended on 
the one side liy the co-)>arencer that 
such i>ropertA', being the iirojierty of a 
joint Hindu ‘ family, Avas not subject to 
the dutj' upon Letters of Administra¬ 
tion being obtained; and, on tlie other 
side, by tlie A<lvocate-(Jeneral on be¬ 
half of the Madras (h>\'ernment that 
the properl}' Avas so subject to that 

duty. 

I have read through the case and 1 
have come to the conclusion that this 
decision Avas mainly a decision decid¬ 
ing the cpiestion as to AA’hether oi not 
the property Avas subject to this dul\. 
The ciuestion as to whether or not the 
co-parcener Avas a person who miglit 
apply for Letters of Administration is 
dealt with in a very fewHnes. 1 refer 
to the judgment of Mr. Justice Millei 
on page 97* Avhere he states: i liaAe 
no doudt that the applicant is a peison 
to Avhom Letters of Administration may 
be granted under section 23 of the 
Probate and Administration Act. He is 
a person Avho.Avould be entitled to 

(1) 4 Ind. Oas. 1064; 33 M. !t3; 0 M b. T 280; 
19 M. L. J. 591 (F. lj:L____ 

•i*ago o£ 33 


the AA'hole or part of the estate of tlie 
deceased. He AA'ould take his father’s 
juojierty if liis father died intestate 
leaving property. 

“And It .seems clear to me that the 
ancestral joint family projierty passing 
to the applicant by suiwivorsliip, is 
‘property of the deceased' Avitliin the 
meaning of the Act (section 4), and, 
therefore, included in the ‘property and 
credits’ of section 77, that is to say, 
in the ‘estate’ of the definition of ad¬ 
ministrator in section 3. Inasmuch 
then as this proiierly <loes not in the 
]U’esent case 'pass by surviA'orsIiip' to 
any one other than the applicant, there 
seems to be no doubt that the applicant 
is entitled to Letters of Administration 

Avhich Avill A'^est it in him.” 

I think the important point to be 
observed about this judgment is that 
the decision as to Avhether or not a 
co-parcener may apply for Letters of 
Administration is contained in a A’^ery 
fcAv lines and, moreover, an important 
jioint is made of the fact tiiat the 
aiiplicant in that case Avas the sole 
survivor. 

No other case has been quoted l>y 
Mr. Naidu in Avhich Letters of Ad¬ 
ministration have been gianted to one 
of scAau’al co-))arceners of a joint Hindu 
family wlierethe property lias not, first 
of all, rieen ]> •.rtitioned. Having regard 
to tlie fact tint in the Madras case 
already referred to the judgment Avhich 
is not a short one dealt almost entirely 
Avith the jioint as to Avhether or not 
such pi'operty AA'ould, upon Letters of 
Aflministration being granted, be subject 
to the duty or not, I do not take this 
as a judgment Avhich lays doAA*n the 
principle that a co-parcener, Avhere 
there are others and there has been 
no division of the property, can apply 
for Letters of Administration. 

On behalf of the Avidow and the alleged 
son, it AA^as argued that section 23 of 
the Probate and Administration Act, 
Avliicli is the only section under which this 
application is made only enables Letters 
of Administration to be granted in a case 
Avhere the deceased has died intestate rni 
it is argued that in this case there can be 
no intestacy, because, Avith regard to 
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RAitAGlRI 1'. OOVINTpaMM.AH 

the cct-pai'oenarr [jr-jpcity, it is said 
there euu )>e no si.ieh thing-as intestacy. 
The owner (tv The ]->ossessor an iin- 
<Hvicled slciie in a Joint Jlindn laniily 
can neillier he testate nor intestate, as 
it is argued that a eo-iAnif'ener eannot, 
during his lifetime dis])Ose of liis un¬ 
divided share hy Will and, therefore, lie 
cannot he said to he testate. When lie 
dies his umlivided share Ijecomes part 
of the co-].)areenary ])roperty, with regard 
to the ability of a eo-itareener to l)e- 
queath or alienatf this undivided sliare. 
Mayne, mi page of the Uth E^iition, 
on Hindu Law and Usage says.—"The 
extent of the lestatnenlary power, after 
being subject to much discussion, lias 
at leiigih been finallv settled bv deci- 

• V 

sions, and l»y express legislation. What¬ 
ever property is so completely under 
the control of the testator that lie-ina.v 
give it away in specie during his lifetime, 
he inav also devise hv Will. Hence a 

4 • 

man may bequeath his separate, or his 
self-accpiired property, and one who, by 
the extinction of co-iiarceners, holds all 
his lu’operty in severalty, may devise 
it, even in l\Ialabar and in Canara under 
Alyasaiitana Law, so as to defeat the 
claims of remote heirs. The rule is, 
however, not universal and though a 
manager can dispose of a small jiortion 
of the family property in favour of the 
female memliers of the family by gift, 
inlei' rn-e.v, he cannot do so by Will. The 
Madras High Court in one case, acting on 
an obiter dictum of the Privy Council has 
lield that a disposition by Will of co-par¬ 
cenary properly can be upheld, if the 
consent of all the co-parceners, being 
adults has been obtained. This deci¬ 
sion sounds equitable enough, but it 
seems very questionable whether it is 
logically defensible, because, as has been 
pointed out. the testator’s interest in 
tlie ]U'operty was extinct at the moment 
from which his Will speaks. Its correct¬ 
ness has been questioned in a later 
Madras case.” And on page 583, it is 
said:—"A member of an undivided 
family cannot heciueath even his own 
share of the joint property, because at 
the moment of death, the right by 
survivorship is at conflict with the right 

devise.” In my view, according to 


the authority, already quoted, it seems 
to me that a co-parcener cannot make 
a Will of Ids undivided share in a joint 
Hindu family and, under these cirum- 
staiices, when lie dies, lie cannot' be 
.‘^aid to be intestate. Section 23 deals 
only witli the administration of the 
estate of an intestate person and, there¬ 
fore, I think the contention on this 
gj^ound put forward on behalf of the 
widow and the son is sound and that the 
application under section 23 must fail. 

It is furtlier pointed out that accord¬ 
ing to a decision in Abhiravi Dass v. 
Gopal Dnss (2} tlie petitioner here 
would liave no locus standi at all. On 
page 48 the lieadnote reads as follows:— 

“ A person not claiming any of the pro¬ 
perty of the testator, but disputing the 
riglit of the testator to deal with certain 
property as his own, lias not such an 
interest in the estate of the testator as 
entitles him to come in and oppose the 
grant of Probate." 

On page 52, in the judgment of the 
Court; it is said:—“ The action of such 
person is ratlier that of one claiming to 
have an adverse interest." 

In this case, according to Mr. Xaidu 
the property is the property of tlie joint 
Hindu family and he is not claiming, 
tlierefore, any property of the deceased 
hut i.s disputing liis right to deal with his 
property as his own. He has not, there¬ 
fore, such an interest in the estate of 
the deceased as entitles him either to 
oppose a grant of Letters of Admi¬ 
nistration to the alleged son or himself 
to a^sk for Letters of Administration. 

Under these circumstances, in my 
view, this application for grant of Lettei*3 
of Administration must fail upon the 
preliminary point. After tlie grant of 
Probate to the other applicant he will 
have his pioper remedy' hy suit. 

The application is according!}’ dis¬ 
missed with costs, I allow' Advocate s fee 
three gold mohurs to the widow, who has 
been cited, and to the alleged son, the 
applicant in Civil Miscellaneous Xo. 228 

of 1923. 

H. Application dis^missed. 

ir C. 4S: s InJ. Dec. s. ' 571. 
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rHAPPLE y. MAMSA BROTHERS. 


madras high court. 

Appeal against Appellate Order No. I OH 

OF 1922. 

April 1, 1924. 

Present: —Mr. Justice Ods^ers. 

SAMINATHA ODAYAR— Petitioner 
Assignee No. 2 —Decree-Holder— 

Appellant 

VC )*SH •? 

THISGARASWAMI ODAYAR— 

Defend.^nt No. 1—Respondent. 

Cix'il Procedure Code (vlcl of I'JOS), s. I,S~ Mort¬ 
gage decree for sale of pi'opei’ties ntul for rpcocerg^ 
of balance from pt}'Son of vwrtgagor—Execution of 
latter part of decree — limitation. 

Where a mortgage-decree directs the mortgaged 
properties to be sold and the balance to be rea¬ 
lised from tile other properties and person of the 
judgment-debtor, the period of years, under 
flection 18. Civil Procedure Code, for an execution 
of tlie latter part of tlie decree must be calculat¬ 
ed from the date of the mortgage decree. 

Khulna Loan Co. v. .Inanendra Kath /h'so, lo 
Ind. Cas. 1:30; '2'2 C. W. N. 115 (P. C ). followed. 

Appeal against the decree of the Court 
of the Subordinate Judge, Kunilia- 
konam, in A. S. No. 25 of 1922, preferred 
against an order of the Court of the 
District Munsif, Valingiman, in R. P. 
No. 516 of 1921, in U. 8. No. 7 of 190H. 

Mr. R. Kiippnsnvxi Iijct\ for theAppel- 

lant. ^ 

Ur. K. Bashpam Iyengar, for the Re¬ 
spondent. . . 

JUDGMENT.—The first point raised 

is one of res jmlicata. It i.s said that 
as the District .Munsif <lecidecl cn 20tli 
August IDIH, tliat tlie petition to execiite 
the decree personally against first de¬ 
fendant was not barred in the absence 
of the first defendant, that constitutes 
res judicata and the respondent is de¬ 
barred from raising the plea now that 
the execution application is out of time. 
The reason given bv the District Munsit 
for his. decision is that 12 years had not 
elapsed since the hypotheca became ex¬ 
hausted; but the Privy Council decision 
in Khulna Loan Co. v. Jnanendra Katk 
Bose (1) clearly lays down that the 12 
Years is to run from the date of the 
decree in the case of a deciee of the 
kind in question where the mortgaged 
properties were first to be sold and the 
balance if any realised from the other 
properties and persons of the judgment- 

(1) 45 lud Oa*. 436; 23 O. W. N, 140 (P, OJ. 


debtors. At au 3 '' i*ale tiie present appli¬ 
cation is clearlv barred ))y section 18, 
(’ivil Procedure Code, and tlie section is 
held hy the Privj’’ Council decision tt» 
apply to a decree of tliis kind. The 
intermediate stej) in 1911 wliich was 
moreover dismissed and again restored 
in 1921 does not affect the question. 
Had the present application depended 
on the legality’ of the previous one, as 
in Lak.^htaati Chetti v. Knttyan Chetti (2) 
there might be something to be said 
for the petitioner; but the present appli¬ 
cation falls within the mischief of sec¬ 
tion 48, Civil Procedure Code, and tlie 
ruling of the Pri\\v Council in Khulna 
Loan Co. v. Jnanendra Nath Bose fl; 
in my opinion, applicable. 

The second point is that the decree is 
in reality two decrees and that, therefore. 

* 'I 

a new starting ]joint for limitation 
begins after the hj-potheca is exJiausted. 
'I'he point lias alrcadj^ been dealt with 
and is covered by the Priv}’ Council deci¬ 
sion referred to. 

The C. M. S. A. must, tlierefore, be dis¬ 
missed with cost.s, 

v, N. V. Appeal dismissed. 

(2) 21 M. 661). 


RANGOON HIGH COURT. 

Civil Revision No. 263 of 1923. 
Februaiy 25, 1924. 

Present: —Mr. Justice Heald. 
THOMAS A. CHAPPLE— Petitioner 

vei'sus 

E. Y. MAMSA BROTHERS— 

Respondents. 

Civil Procedure Code (-Icf V of 1008), s. 115, 
O. XXI, r. II I-Pevision—Discretion exercised 

by lower Court—'l nterference—Creditor and debtor 
Payment of debt Method of payment. 

The* High (.’oiirt dix*s not usually interh^re in 
revision in cases wliere there is a real exercise of 
discration in the lower Court but in rare cases 
interferences are justified. 

It is the intention of the law tliat debtors 
should bo compelled to p.iy their just debts but 
it is not reasonable to comi>el tliem to do so by 
me.aus which will deprive them of their me/ins 
of livelihood if tliere is available an alternative 
method of enforcing po.Miient which will be 
reas.inubly fair to the creditor, e.g., payment by . 

instalments. 
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CHAPPLE l'. MAMSA BROTHPKf!. 

Civil revision against the decree of the 
Court of Small Causes, Rangoon, in Civil 
Suit No. 985 of 1923. 

JUDGMENT. —Respondent sued 

petitioner for a balance of rent and com¬ 
pensation for use and occupation of his 
premises and obtained a decree for 
Rs. 6G5 with Rs. 71-4-0 as costs. In exe¬ 
cution of that decree he attached the 
nxrniture and fittings of a Commercial 
hchool winch petitioner kept and by 
which he earned his living. 

Petitioner applied for an order for 
payment of the decretal amount bv in¬ 
stalments of Rs. 50 a month. The learned 
Judge after hearing the Advocates on 
lioth sides said that he saw no reason for 
allowing payment by instalments and 
dismissed the application with costs. 

Petitioner applied for a review of that 
order on the ground that if the equip¬ 
ment of his school was sold he would lose 
his means of livelihood. The leaimed 
Judge said that he saw no reason for 
changing his mind. 

Petitioner then applied to this Court 
in revision and asked for stay of execu¬ 
tion. His application for revision was 
admitted for hearing and on his appli¬ 
cation for stay this Court made an interim 
(xrder c.r parte for stay of sale of the 
funiiture and fittings of his school on 
condition that Rs. lUO should be paid into 
t-’ourt before the 15th of December, 1923 
and that thereafter Rs. 50 should be paid 
into Court on the 2nd of each month. 

In accordance with those orders Rs 100 
were paid into Court on the 15th of De¬ 
cember, Rs. 50 on the 3rd of January, and 
Rs. 100 on the 19th January-, so that 
Rs. 250 out of the decretal amount has 
been paid. 

The application for stay was put down 
for hearing in this Court on the 11th of 
January, 1924, but when the case was 
called on that date, petitioner was absent 
and his application was dismissed for 
default. 

Petitioner then filed an affidavit savine 
that he had no notice that the heaVing- 
liad been fixed for the 11th Januar>', and 
that his absence was due to a mistake on 
the part of his Advocate or his clerk and 
on that affidavit this Court restored the 
application for stay. 


Both the applications for re.vision and 
the application lor slay are bufore me to¬ 
day and I have heard theleaxntd Aclvo- 
cates on botli sides. Petitioner's learned 
Advocate now states that owing to a 
change in his circumstances he is now 
able to pay instalments of Rs. 75 a month 
instead of Rs. 50. 

The Court does not usually interfere in 
revision in cases where there is a real 
exercise of discretion in the lower Court 
but it seems to me that this is one of 
those rare cases in which interference can 
be justifieii. It is clearly the intention 
of the law that debtors should be com¬ 
pelled to pay their just debts, but it is 

not reasonable to compel them to do so 
by means which will deprive them of 
their means of livelihood if there is avail¬ 
able an alternative method of enforcing 
payment which will be reasonably fair 
to the creditor. There is no sense in 
killing the goose which lays the golden 
Petitioner now owes respondent 
about Rs. 500 which respondent is entitl¬ 
ed to recover as soon as possible. But 
the Court has a discretion to allow pay¬ 
ment by instalments and 1 am of opinion 
that in this case it should do so. 

1, therefore, direct under the j)rovisions 
of O. XX, r. II (2) that the amount stand¬ 
ing in respect of the decree in Civil Re¬ 
gular Suit No. 6857 of 1923 of the Court 
of Small Causes be paid by instalments of 
Rs, 100, such instalments to be paid 
within the first seven davs of each month 
beginning from March 1924. 

The attachment will be removed and 
the parties will bear their own costs in 
^*^^**^ and on petitioner's application 
be allowed to pay by instalments. 
The order for costs on his application for 
review will stand. 

Order accordinglym 
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BHARAT CHANDRA V, HART KRISHNA. MG. SAN'OHBIN V, MA DAUNG U. 


CALCUTTA HIGH COURT. 

Appeai. from Appellate Decree No. 785 

OF 1922. 

May 19, 1924. 

Present: —Justice 8ir William Ewart 
Greaves, Kt., and Mr. Justice 

Chakravarti. 

BHARAT CHANDRA DHUPI— Defend¬ 
ant—Appellant 


tv rsus 

HARI KRISHNA PATARI— Plaintiff 

and another —Principal-Defendant-— 

Respondents. 

Bengal 7'enancy .flct of iSSa), s. lo3—Suit 

for rent—Second appeal. 

Under section 153 of the Bengal Tenancy Act a 
second appeal does not lie when no question as to 
the amount of rent is either raised or decided in 
a suit for rent, where the value is below 100 rupees. 

Sudhanua Sanh'a v. Basanta. Kumar Sirkar, (54 
Ind. CaR.‘73;i; 49 0. 538; 20 C. W. X. 90; 34 C. 
L. J. 579; (1922} A. I. K. (C.) 417. distinguished. 


Appeal against the decree of the District 
Judge, Noakhali, dated the 22nd Decem¬ 
ber 1921, reversing that of the Munsif, 
Additional Court at Lakhipur, dated the 
12th of September 1919. 

Babu Bhagirath Chandra Das, for the 

Appellant. . , , . 

Biihu. Raviesh Chandra Sen (with him 
'Bahii Bankim Chandra Banerjec), for the 
Respondents. 


JUDGMENT. 

Greaves, J.— This is an appeal by 
the defendant against a decision of the 
District Judge of Noakhali reversing a 
decision of the Munsif. The suit out of 
which this appeal arises was broi^ht 
to recover rent from the defendant. The 
suit was valued at Rs. 79-13 annas. 

A preliminary objection was taken be¬ 
fore us that having regard to the pro¬ 
visions of section 153 of the Bengal 
Tenancy Act no appeal lies as the value 
is below Ks. 100 It was urged before 
us on behalf of the appellant that the 
preliminary objection is not well founded 
and we have . been referred to the case 
of Sudhanua- Santra v. Basanta Kumar 
Sir liar iL) aa an answer to the prelimi- 
naiy objection^ It seems to us that the 
case does not help the appellant, Sec^ 
tion 153 is clearly a bar to the present 
appeal unless it can be sho^^ that a 
tjjiiestion arose in the Suit as to the 


amount of rent. We cannot find that 
this was so, for a reference to the issues 
raised in the First Court shows that 
the only issues raised were (Ij whether 
the suits were bad for defects of parties 
and (2) wdiether certain pleas of pay¬ 
ments were true. Conseciueiitly there 
was no question raised as to the amount 
of rent as was raised in the decision in 
Sitdhanya Santi'a y. Basanta Kumar Sir- 
kar {\) nor was such a question decided in 
the suit. 

In the circumstances the preliminary 
objection must prevail and the appeal 
fails and must be dismissed with costs. 

Chakravarti, J.— T agree. 

N. H. Appeal dismissed. 

(1) 64 Ind. Cas. 733; 49 C. 538; 26 0. W. K. 

96; 34 C. L. J. 579; (1922} A. I. R. (C.) 417. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 105 of 1923. 

March 21, 1924. 

Present: —Mr. Justice Lentaigne and 

Mr. Justice Carr. 

MG. SAN OHEIN—Appellant 

versus 

Ma DAUNG U AND OTHERS— Respond- . 

ENTS. 

Mortgage—Forfeiture clause—Adverse possession 
by mortgagee—Suit for 7'edemption. 

A mortgagee’s possession under the clause, “if 
interest is not paid in any year the mortgagee 
shall take over the land as owner’’ is as owner 
and adverse to the mortgagor and if it exceeds 12 
years, it bars a suit for redemption. 

Second appeal against the decree of the 
Divisional Court, Myaunmya, in C. A. 
No. 144 of 1922. 

Mr. Burjorjec, for the Appellant. 

Mr. Hay, for the Respondents. 

JUDGMENT. —This suit arises out 
of a registered mortgage-deed the terms of 
which are unusual. This deed, Exhibit 1, 
was executed on the 7th September 
1905. The mortgagors were the plaint¬ 
iffs, San Ohein and one Maung Po Gyi, 
deceased. The mortgagee Avas Mg. 
Tha Byaw, original defendant, w'ho 
died rafter'filing his w^ritten statement, 
.after;which' his representatives were sub¬ 
stituted. 


4 


<s3U 


INDIA!<r CASES. 


MIA r, MAUXG MIA. 

The deed expressly savs that the 

murtgage Avas .mk- u-ith ‘ possession. 

-But there is furtlier provisifai for 

]^a\ment of interest at 21- pex*eent. per 
mensem. 

It is agreed that tiie, interest shall 

he paid annually and there is a clause 

providing that if interest is not paid 

in any year the mortgagee sliall take over 

the land as owner. Nothing is said about 
the usufruct. 

The plaint alleges that Po Gyi was 

a prior mortgagee who was paid olT 

out of the money burrowed on this 

moitgage, and that lie joined in executing 

the deed because the land was assessed in 
Ins name. 

'written statement alleges tliat 
plaintiff was not the owner of the 

prevuuisly sold it to 
Po (tm and that he joind in executing 

the deed because the land was assessed 
lu Ills name. 

A map of the land for the year 1904-05 
IS on the file. This shows Po Gvi's 
Marne as owner with the plaintiff San 
Phem as tenant. It certainlj* supports 
the plaintiff’s version. 

4 he princijial defence was that the 
defendant had taken over the land as 
owner in 190B and that since then he 
had been in adverse possession. 

The plaintiff worked the land for the 
first year after the mortgage and paid 
rent, Thereafter he never worked it 

again and admittedly has paid no interest 
since then. 

Both the lower C’ourts have found 
that the defendant took over the land as 
owner under the forfeiture clause. They 
held that section 60 of the Transfer of 
Property Act was not then in force, that 
clause M*as effective. The rulings cited 
by them support this view: but they 
have been overruled by a Bench of 
this Court in a later case Ma Min Byn 
V. Mauag Chit Po (1) and the Bench de¬ 
cision is binding on us. 

But I do not think that' the 
question whether the forfeitiue clause 
■\vas effective or not is important 
in this ease. On the facts I have 
no doubt that it was in fact en- 


[mi 


lorced iii.(J906 and that ever since 
then Tha Byaw has been liolding 
the land as owner and that the 
plaintiff was fully aware of this. 
Tha Byaw has thus been in adverse pos¬ 
session as owner, and not as mortgagee, 
for over twelve years. 

In my view the plaintiff's suit was time 
i^arred. 

I would, therefore, dismiss this a])peal 
^vuh costs. 

Appeal dismissed. 


S3. 


.1) 76 lud.Ca6.68oi 1 R. ilU; a. L R, (R.J 
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CALCUTTA HIGH COURT. 

Civil Rl-le N.o. 30 of 1924 
May 22, 1924. 

Present.-—Mr. Justice Mukerji. 

^ AXA MIA—Defen'dan't—Petitioner 

I'ersiis 

M A X XJ MIA—P LA I NIT F F — O PPO S l T E 

Partv. 

Isurwus Loans Act (X of iy]S\ s, J—Cowr?. 
dnlt/ of. * 

tender section 3 of the Usurious Loans Act a 
duty IS oast upon the (\)urt in cases to whicli tlie 
Statute applies, to apply its mind to its provisions 
even m a suit heard ex porie and to take up the 

question of Its own motion, where it has not been 
raised by the defence. 

Rule against aii^ order of the Court of 
the Sub-Judge, X'oakhali, exercising the 
powei^s of a Court of Small Causes, in 
S. C. C. SuitXo. 382of 1923. 

Babu Jifendra Coonte/* Xgh Gupta, for 
the Petitioner. 

Ramendra Chundcr RaiL for the 
Opposite Party. 

—Plaintiff sued upon 
a /c/tato. for recoveiy- of Rs. 294 made up 

of principal Rs. 100 and interest at 
the late of &| per cent, per mensem. De¬ 
fendant repudiated the execution of the 
kh^a entry and denied the loan. 

The entiy in the khata shows a stipula¬ 
tion to pay interest at 61* per cent, without 
mentioning whether it was per men^t m 
or per annum. Defendant in several 
places, in his written statement adverted 
to the plaintiff’s allegation in the plaint 
of the stipulated rate of interest being 
.-per ' niruitlr but did not controvert it 
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spectically or plead its excessive or 
unconscionalile eliaracter, beyond deny¬ 
ing the transaction in iota. Paragra])h 5 
of the written statement, lioAvever, when 
translated runs thus : “ The stipulation 

mentioned in the plaint is illegal and nc) 
claim for interest is sustainable on the 
basis of the same. It is exceedingly im¬ 
probable and unnatural U) borrow money 
at the rate of bj percent, per mensem 
for the purposes of business; and if such 

a transaction ever took place it is humanU 

improbable that the del^t should have 
been left unpaid or unrealised for such 
a long time. Besides interest at the late 
claimed is j)enal and unconscionable . 
Whether bv this statement the defendant 
invited the Court to adjudicate on the 
(.[uestion as to the character of the in¬ 
terest or he merely pleaded it as show¬ 
ing the improbability of the transaction 

is not very (dear. From the Summons 
book all that appears is that only mic 
witness for the plaintilf stated and that 
in cross-examination that the rate oi 
interest stipulated was per cent, pei 

mensem. , , , - 

The Court has disbelieved llic defence 

and decreed the plaintiffs suit in lull. 

Defendant complains that he had seven 

witnesses in attendance, and that he han 

tendered seven witnesses to prove his case 

including the unreasonableness and 

penal nature of the interest cla.n.e.h 
but the learned Judge closed tlie case 
upon examination of only three ^vitnesses 
on the petitioner’s side. I quote 'h^ 
from the affidavit filed m support of he 
petition of motion. To this allco<ition 

there is no reply 

The statement however is not quite clear, 
whether the examination of the »eii ai 
ing witnesses was in fact refused y 
the Court or wl.ether it lyas .?iveu q 
inconsequence of some discussion that 
may havhranspircd; the insinuation is 

there was a refusal. - . 

At one stage in the hearing _ of thi.. 
Rule I was inclined to take the mcv that 
upon the denial ot the whole tiansac- 
tion by the defendant and upon the 
fact that no real attempt was made to 
prove that if the transaction did at all 

take place, the rate of interest 

Wise than what was claimed an.I upon 


the vagueneb.s of the statemeul referred 
lo above the Rule should he. discharged. 
On a further consideration I liave come 
to the opinion that it woidd not. be right 
to <lo so. 

The Insurious Loans Act, 1918, api)Iies 
to the tran.sactioii. Section 3 (li of that 
Act provi(.les that notwitlistanding any¬ 
thing in the Usiiiy Law Repeal Act, lho5, 
where* in any suit to whicli the Act 
appiie.s, whether licard ex parte or other¬ 
wise the Court lias reason to Tielieve that 
the interest is excessive and that tlie 
transaction was, as between tlie ]:)arties 
thereto, substantially unfair and the 
Court may exercise all or any of the 
powers whicli are mentioned in tlie 
various clauses tJierein. The proviso to 
sidj-section (L need not Ite referred to as 
it has no iiearing on llie present case. 
Sub-section (.2) is im]iortant. It lays 
down certain jirinciples for determining 
wlrelher the interest is excessive and 
whetlier the transaction was as between 
the parties substantiall\' unfair. Tlie Ex- 
]flanation to clause (<l) of sub-section 
(2) is also imj)orlaMt. [t says that in¬ 
terest may of itself be sutlicicnt evidence 
that a transaction was siiiistantially un¬ 
fair. The other sub-scctions need not be 
referred to. 

Upon the plain words of tlie Statute 
a duty is cast upon the Court, in cases to 
which tJie Statute may he applicalrle lo 
apply its mind to its provisions even in 
a suit heard ex pa)-te. The expression 
“ Has reason lo believe" clearly indicates 
that the intention of the Legislature was 
to enable the Court to take up the que.s- 
tion, of its own motion, whether it has 
lieen raiserl by the defence or not. The 
section is founded ujion section 1 of the 
l^uiglish iMoney Lender's ^Vct. In Savincl 
V. Newbuld Lord IMacnaghten obsei-v- 
ed; “what an intolerable strain would 
bo thrown uj»ou inferior Courts, unfami¬ 
liar witli the doctrines and the practice 
of Courts of Equity, if they -were 
piivileged or condemned to listen to 
lengthy arguments and venerable piece- 
dents before deciding a cpiestion that 
any man of common sense is just as 
capable of deciding as the most learned 

1 ' ri£ 06 ;A. C. I6b 75 L. J. Ch. 705; l>5 L, T. 
300; 2‘J T, L. K. 703, 
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Judge in the land, pi'ovided he is iu»t 
hampered by authorities, which rec^uire 
no little training to discriminate and 
appreciate at their true value". This 
observation ap])ears to have been borne 
in mind in the Usurious Loans Act, 
1918. While keeping in view tlie prin¬ 
ciple of the English Act it has rendererl 
the application of tlie i)rinciple much 
simpler l)y substituting tlie words “sub¬ 
stantially unfair" for tlie words “harsli 
and unconscionable" and instead of re¬ 
ferring the Court to considerations of 
general principles of equity has laid 
down certain practical tests for its 
guidance. The Act, therefore, will relieve 
the Courts from the necessity of 
going into elaborate and often very 
intricate (luestioiis whicli arise under 
sections 16 and 19A of the Indian 
Contract Act. Once a proper case pre¬ 
sents itself the rules of evidence dis- 
entitlijig a party from varying the terms 
of a written agreement by evidence of 
a parol agreement inconsistent therewith 
are suspended, the rules prohibiting the 
setting up of inconsistent defences cease 
to have operation and the Court can, 
nay ought to, go behind the written 
document, find out the real nature of that 
transaction by admitting evidence relat¬ 
ing thereto and do justice to the cause. 

It is obvious that 75 per cent, per 
annum is a high rate of interest it is, 
at any rate, more than the ordinary. 
The plain duty of the Court in such a 
case is to apply its mind to consider 
whether it is excessive and then; if neces- 
sarj^ to apply the provisions of the Act, 
which it does appear to have done. 

I accordingly set aside the decree of 
tlie learned Muiisif and send back the 
ease to him to admit relevant evidence 
for the purpose of considering the pro¬ 
visions of the Act and dispose of the suit 
in accordance with law. I am of opinion 
that the dishonest defence set up by the 
defendant led the Court astray. I accord¬ 
ingly make no order as to costs in this 
Rule. 

M. M. B. Case remitted. 


OUDH JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civu. Appeal No. 25 of 1923. 

August 6, 1924. 

Present:—Mr. Kendall, A. J. C., and 

Mr. Pul Ian, A. J. C. 

Mu sum mat RAJ KUNWARI an'd others 

—Plaintiffs—Appellants 

rersus 

Musammut Rutii MAHARAJ KUNWAR 
KUNIVARI— Defendant—-Respondent. 

transaction—Presumption of advance¬ 
ment Criterion- Burden of proof trusts Act 
1SS2), s. SJ—Hindu Bau' -AVidoWy decree 
(if/auist, when binds reversioners- Bond hi/widow, 
recitals in. raiue !•/. 

l:pi*e a transfei' lia.'? Locii made ostendibJy in' 
favour (ff a wife or a son, Ihere will not in 
dealing witJi JiHlians the sitine presumption of 
advaueement as there would he in the ease of 
Kuglish i)eople. [p. 830, col. I.] 

The ci'iterion in tliose (yises in India is to eon- 
sider from what .sc^nree the money eoinOvS with 
whicdi llie imi\*hase-nioncy is j)aid. But Ihe 
sourec of the purchase-money is to he the 
<’rit(-i'ion in tlic absence of all other relevant 
circumstanee.g. | p. S^K). cols. 1 &2.( 

Bilas Kunwar v. Desraj lianjit Sinnh, .30 Ind. 

m. l. j. 

'*’■ 't. L. J. !)i>i: 

1/ Bom. 1.. R. 1000; 22 (\ h. J. 51f>; (lItL5) M. W. 

A. IJ I. A. 202 (P, C.) and Bai Motivahon \\ 

Da.jtil, 2‘J B. 30B; (i Bom. J.. 1{. i)75-. 

relied ui)on. 

The hurden of proving that a transaction was 
a oenanu one is on the assertor; even a slight 
ijuantitj of evidence to show that it was a sham 
tiausactiou will sullice for tlie jmrijose. Such a 
transfer, however, cannot he considered as notliing 
and the person who impugns its apparent character 
must show something or other to establish that it is 
a benami or sham transaction, (p. 837, cols. 1 & 

^ Muhammad Mahbub AH Khan v. Bharat Indu, 

if X—'V. N. 321; .10111) 
31. U . N. oO/ (P. C.l and Vman Parshnd v. Gand- 
binrjh, 15 C. 20; 11 I. A. 127; 5 Sar. P. O. J. 
A; Kafiqueand Jackson s P. C. No. 98; 11 Ind. 

Jur. Irl; <, Ind. Dec. {s. s.i 500 (P.Ca, relied 
upon. 

That a large portion of the consideration money 
^^as paid by a husband for the purchase of ])ro- 
pertj in the mtme of his wife dc)cs nf»t relievO 
those, who allege the transaction to be a benami 
one, from proving it to be so. This burden is 
greatly enhanced if a great length of time has 
passed since the transaction impugned. Tp. 837, 

VmanParshad v. Gandharp Situjh, 15 C. 20; U 
^ 5 Sar. P. C. J. 71; Ralique and Jackson’s 

-;n 11 Ind. Jur. 471: 7 Ind. Dec. n. e.) 

oOO (P. C.) and Midnapur Zemindori Co. v. 
Aares/i ^ara,yan Roy, 84 Ind. Cas. 231; 48 C. 460 
at p. 468; 14 L. W. 265; 30 M. L. T. 279; (1922> A.. 

I. R. (P. C.) 241; 48 I. A. 49 (1*. C.),.relied upon. 

In decicUng wliether a sale in execution ot a 

decree against a ■widow would bind the rerer'* 
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sioners; the Covu t should look beyond the decree 
to the form of tho suit or possibly even to the 
terms of the document on which the chiim for the 
decree was based, [p. S39, col. 1.] 

If the form of tlio .suit is a claim based on a 
mortsrage-died, the widow in defending such a 
suit is acting in defence of the estate and on 
behalf of the reversioners, whereas if the form 
of the suit is n claim on a personal bond she can 
not be held to bo ar-ling on behalf of the rever¬ 
sioners. [p. 839, coi. l.j 

JuQul Kishorc v. Jolcn lra Mohin7 Tagore, 10 
985; il I. A. (59; Mnd. Jur. 15r); -I Sar. T. C. A. 
553; 5 Ind. Dec. (N. s.) 05: (P. CA. Sidbanipml v. 
Avudaiyauinial, 30 .M. 3 and I tei'obodru. v. 

Marudaga Xachiar. 8 Ind. Cas. Ub2; 31 .M. 188; 
(1910) M. W. X. 799; 9 M. L. T. 235; 21 M. L. J, 
320, referred to. 

A widow's personal bond even for legal ncees- 
sity docs not bind her Inisban I s properly, [j). 8o9, 

col. 1.] . T T 

Kalin V. Fai7fn7 AH Khan, .30 A. .>01: o A. L. J. 

367; A. W. X. U908) 173. relied uj)on. 

The recitals in n lion .1 e.xccutcd by a v.-idow 
that she had borrowed money for paying the 
debts of her deceased husband caniol by them- 
selves be relied upoiif)!* llie purpose ol 
the assertions of fact which they contain. |p. M . 

Xanda Lai Dhur Bhiva.^ y. -Tagat 
Acharyiu. 3(1 In.l. (’as. l-’O; 1 ( ('• 'f’'' ■>( P, 

Jl. L. T. 33.V, 31 M. L. J. .->(■.•1; (H'K" vA."i' V 
33C; 4 4V. 158; 18 Bom. I.. R- ‘ /V' V 

110.1; 21 L. J. 187; 1 1’ 1- " • >• -* /, • " ..^j 
225; 10 Bur. L. T. 177; 13 1. A. 210 iB. C.i, rc4ud 

^Appeal against a decree of the Suh- 
Judge, Gonda. dated the Mth February 
1923, 

Messrs. A. P. S^n, H- A' Ghos:, 

H. Qidiuai and Girja banka i\ xor 

Appellants. . , . 

Mr. Bisheshwar yatJi Snvaslava, 

the Respondents. 

JUDGMENT.— The plaiutiirs 

this suit are the daughters of Babu Knnj 
Behari Singh and Tiiakurain Durga Dei, 
and they sued for possession ol the cnliie- 
village Kharawan, Parf/enta Xawabginj 
in Gonda District from Musamniat Kani 
Maharaj Kuiiwar, and subsequently bom 
the latter's heirs. MiLsaniny/t Riui 
Maharaj Kiuiwar had bougnt 
at an auction sale on M irch 23, 

On that occasion the property was sold 

to her and to Bala Prasad joiidly hut 
Bala Prasad subsequently sold her iialt 
to the lady, wiio thus l^ecame the owner 
of the whole property. The judgment- 
debtor in the decree in execution of 
vhich the property was sold wa= 

Thakurain Durga Deij and the suit of the 

53 


.V. 

the 

for 

in 


plainlifis-appellants^her daughters—was 

liased on the allegation that she was not, 
the owner of tlie whole i)roprietary rights 
in the village, but only of a widows 
limited right, having, succeeded to it as 
heir of her deceased husband ihibu Ivunj 
Behari Singh wlio died in 18SG. The deter¬ 
mination of this (luestion, again, depends 
on whether Tiiakurain Durga Dei, who 
ha<'l Ijecome the ostensible owners of the 
villan-e in 18S2, in circumstances which 
will%e de-scribed more fully later on, 
was only a hcnuniidu)' oii behalf of hei 
hu^liand. d’he learned Subordinate 
Judge decided that Durga Dei was not a 
hcn(unidin\ but the real and absolute 
owner of the property, and that the ic- 
versioners, b c., the plaiiUifls-appelhints. 

are bound bv the auction sale in which 
Dur^a Dei's rights had passed to Muyam- 
7 aa/^Kani Idaharaj K unwar and Bala 
Prasad and subseiiuenlly to the foimei 
alone lie, therefore, dismissed the suit 
and tiie plaintitVs have now appealed to 

this Court. . • i 

It will be necessary lir.st to consider 

llie circumslaiiccs in which the village 
ill suit imsse.d into Ihe ownership of 
Durga Dei, for it is admitted l)y Mr. Sen 
on behalf of the appellant that if this 
transaction was not a hcnami one the 
appeal must fail. Tlu'property used to 
belon^'* to Mnsannnat'Mivz^i Khanam, and 
had been attached and put up for sale lu 
oxecution of a decree against her Be¬ 
fore the auction sale, however, it was 
tn.nsfen-ed bv- private .sale by means of a 
sale-deed executed on July Dth 1882 by 
Masanimat Mirzai Khanam in favour of 
Thakurain Durga Dei. In this deed the 
village in suit together with two others 
ill the Gonda District are conveyed 
to tlui vendee for Ks. 33,000. and the 
vendor states that she has put the 
vendf^e in possession of the aforesaid 
^magLand has received from her, 
ven De the entire consideration 
.„nne\ by obtaining . from her a 
trust'<lee.a and Mm receiptn eviden-ng 
nivm-it The, trust <ieed dated 1 th 
fiilv 1SS2 recites that Tiiakurain Du ga 
’Oei" h id roeeived as a deposit fr, m 
Uinam-nat Mir'/^ai Khanam Viy wav of 
trbt moiiev Ks. 31.000 of which Rs. 5,'30 

w(;i’(j deposited in the Governmeat 
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Treasury on July 18tii towards tlie decree 
of Janki Das, and that the Ijalance was 
to be paid towards the other debis found 
due from Mirzai Khanam in respect 
of Kharua estate, etc. 

The appellants’ first task lias l^een to 
show that all the arranareinents for this 
sale in favour of Durga Dei had been 
made by her husband Kunj Behari 
bingh, and that the consideration 
mone^\ had been paid bv the latter and 
not by Durga Dei. The oral evidence on 
^e point has been discarded by the 
Court below as worthless. There is,’how¬ 
ever, a certain amount of documentaiw 
evidence v hich thro\4's some liglit on the 
■\^ay in which the negotiations w'ere con- 
clucted. It has been pointed out that on 
19th May, 1882, Ivunj Behari had oj)ened 
negotiations wdth Mirzai Khanam regard¬ 
ing the sale of some of the latter's pro¬ 
perty, and in fact made an application 
for the postponement of the auction sale, 
alleging that he had arranged with the 
judgment-debtor to purchase several 
villages of her, including the one in suit, 
for Rs. 50,000 and was ready to deposit 
Rs. 5,000 as earnest money. This parti¬ 
cular transaction seems to have fallen 
through, but tlie evidence is relied on by 
the appellants in order to show that at that 
stage Kunj Behari intended to purchase 
the property himself. On July 17th an 
application Avas made by the judgment- 
debtor through her agent to the effect 
that she had sold three villages including 
the one in suit to Kunj Behari Sin"h 
and deposited a sum of Rs. 4,275. Ac¬ 
companying this document is a general 
power-of-attorney executed by the judg¬ 
ment-debtor in favour of her agent, re¬ 
citing that she appoints him her agent in 
effecting mutation of names in regard to 
these villages in favour of Kunj Behari 
Next we find that on August 3rd, the 
decree-holder in the proceedings against 
Musammat Mirzai Khanam certified pav- 
ment of Rs, 27,181 in two items, namely, 
Rs. 22,051 by transfer receipt of Gonda 
District, and Rs. 5,130 by cheque from 
the Judge. Fyzabad. Up to the date of 
the sale-deed July 17th, therefore, the 
name of Thakurain Durga Dei does not 
appear in these documents, and on the 

very day on -which the deed was executed 


[:i924 


in favour of Durga Dei by Mirzai 
Khanam herself, we find that the agent 
of the latter made an application in the 
Court of the Judge executing the decree 
to the effect that the villages liad been 
sold, not to Durga Dei, but to Kunj 
BehariJ^ingh, and depositing a sum of 
Rs. 1,275 -which purported to be part of 
the consideration money received from 
Kunj Behari Singh. I^ater on, on 
August 21st we find that Kunj Behari 
Singh borrowed a sum of Rs. 9,500 
on a mortgage-deed wherein he states 
that he has purchased the property 
in suit from Mirzai Khanam, and 
that he has to pay up certain liens with 
which that property is encumbered. 
He makes no reference in this mortgage 
deed to his wife, a fact "vvhich may be 
explained on behalf of the respondents 
by the arguments that Kunj Behari was 
mortgaging his own property, and that 
the mortgagees had nothing to do either 
with the lady or ^vith the property which 
had been conveyed to her. On ’^August 
19th, Kunj Behari borrowed Rs. 5,000 
from Itraji Muari to pay off the mort¬ 
gage on these three villages, "which he 
says he had bought, without mentioning 
his ^vife. On September 15th, Kunj 
Benan borrowed Rs. 5,000 from Mata 
Prasad specifically for the balance of the 
consideration money for the leases and 
mortgage-deeds relating to the village 
Kama, etc., but in this deed he clearly 
stated that it is his wufe Durga Dei \vho 
owned the money, and that it w’as she 
w'ho had purchased the villages. It is 
only in the last of these deeds, there¬ 
fore, that he suggests that Durga Dei had 
, bought the villages and that the mort¬ 
gage debt is due from her. These docu¬ 
ments are relied on by the appellants to 
prove that the consideration money for 
me villages in suit was paid by Kunj 
Behan and not by his wife and that he 
had to borrow money iji order to raise 
^^"^^ssary sum. It is argued that he 
w'ould not have been likeh' to borrow 
money for such a purpose unless he 
w’anted the property for himself. On the 
other hand it is show*n that Durga Dei’s 
j entered as the vendee in the 
sale-deed, and that although there is no 

meutioa of her uaiue in the proceedings 
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previous to the date of the sale-deed oh 
the 17th July, there is a distinct recital 
by Kunj Behari Singh in the mortgage- 
deed of September 15th, that the pro¬ 
perty was purchased by his wife and 
that she still owes part of the money due 
on the leases and mortgage-deeds. In 
this connection it is interesling to note 
that on July 11th r3urga Dei succeeded 
to the ownership of a village in Goiitla 
District in the same Tahsil as the pro¬ 
perty in dispute though in a different 
pargana, and there it is at least a i)lau- 
sible theory that Kunj Behari had 
originally intended to purchase the pro¬ 
perty for himself but had afterwards 
decided to convey it to his wife in order 
that she might have a compact property 
in the Gonda District He himself was 
a resident of Basti District and most, so 
far as are aware, all of his proi^erty was 
there. The appellants have alt.emi)ted to 
show that the whole of the consideration 
money was paid by Kunj Beliari, and 
the lower Court lias come to the con¬ 
clusion that he did pay the consideration 
money, though with the intention of 
making his wife the absolute owner (>f 
the property. The learned Judge was 
influenced by the consideration that 
Durga Dei was not in a position to pur¬ 
chase property worth Rs. 33,000 on the 
17th July 1882. We must, however, take 
into consideration two ciualifying circum¬ 
stances. In the first place these various 
sums which are alleged to have been 
borrowed by Kunj Behari and paid either 
to the vendee or to the mortgagee do not 
amount to much more than half of 
Rs 33 000 In the second place although 
Durga Dei is not shown to have owned 
any other landed property except the 
small one in which she succeeded m 
July 1882, yet there is a possiinhty that 
she owned moveable property and cash 
in her own right, and that she may at 
any rate have contributed to the sale 


^ Later on it is pointed out that in 188a 
Durga Dei and Kunj Behari togeUier 
with a third person named Suraj Bali 
executed a joint deed which is called a 
hypothecation bond in favour of Sahg 

Ram for Rs. 15,000 The properties 
mortgaged consisted of the three 


villages in Gonda District which were 
purchased in the deed of 1882. This is 
a curious deed, for the tliree parties 
executing it refer to themselves as owing 
and possessing tlie villages. Suraj Bali 
so far as we know liad nothing whatever 
to do with these villages, and there is 
nothing to show that Kunj Behari and 
Durga Dei were joint owners of tliem. 
In 1886 Kunj Behari died, and latei- on 
Durga Dei mortgaged various parts of 
the property in suit to different i)eoi)le. 
Tlie evidence as to any transfer she 
made after Kunj Beliari's death, however, 
is clearly of less importance Ilian the 
transactions into which she entered 
during his lifetime, for it is cpiite probable 
that siie would have been able to ob¬ 
tain money on tlic security of property 
of which she was the ostensible owner 
even if her legal right in such lu'operty 
was only the limited estate of a widow. 
The village in suit was tinally sohl as 
mentioned above in execution of the 
decree obtained by Salig Ram on the 
basis of the bond of 1885 and others. 

It has been advisable to recount at 
some length the circumstances surround¬ 
ing the "purchase of the proiierty in 
suit by or on behalf of Durga Dei, 
in view of tlie a]ipellants’ contention 
that the whole of the consideration 
money was paid by Kunj Behari, and 
tliat Uie transaction was a benavii one. 
The property was conveyed to Durga Dei 
in 1882, mutation was effected in her 
name and she remained in possession, 
nominally at any rate until Kunj Behaii’s 
death in 1886, and thereafter either as 
full owner or as her husband's heir 
until the jiroperty was sold in the 
auction sale of 1891. Owing to the 
long period that has elapsed since 
Durga Dei aerquired her title the evi¬ 
dence is scanty, and it must be ad¬ 
mitted that the plaintiffs are largely 
responsible for this, for delaying 
matters so long before bringing them 
into Court. It is a fair statement that 
they had no locus standi until Kunj 
Behari’s death in 1886. It is argued 
that they had no reason to sue for a 
declaration after that date because they 
imagined that Durga Dei was only 
enjoying the interest of a widow in tho 
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property. Even this arc'ameut, however, 
fails to hold good fro.n the date that 
the auction-purchasers obtained posses¬ 
sion of the property in 1894. It is evi¬ 
dent that the reversioners have delayed 
matters till the last possil^le moment. 
It is woithy of notice that the second 
plaintitY-appellant is the wife of Sarju 
Prasad wno is the son of Suraj Bali. 
The latter was evidently lhorou£?hly 
familiar with all the circumstances of 
thesj transfers, fie joined Kunj Behari 
and Darg'd Devi in 1885 in executing 
that curious hypothecation bond and he 
was actually made a party to the suit 
Droug‘lit lj^\ Scilig Rani in 18J0 uii tlic 
basis of that bond. For some reason or 
other however, lie disappeared from the 

part of the judgni'^nt-debtor in the exe¬ 
cution proceedings, but later we had 
him taking an active part in tlie same 
execution proceedings as the agent of 
Bala Prasad (his son) who had also ob¬ 
tained a decree against Durga Dei, which 
appears to have been executed jointly 
with Salig Rams. It was Suraj Baii 
who bid at the auction sale on behalf 
of the decree-holder Bala Prasad, who 
jointly with Musammat Rani Maharaj 
Kunwar, respondent, finallv brought 
the property. It is impossible to be¬ 
lieve, therefore, that he was not in a 
good position to advise his son's wife 

as to the proper time for filing a claim 
in Court. 

The case-law in regard to benami 
transactions has been quoted in this 
Court at some length, but it is not 
necessary for us here to do more than 
notice the main principles which ac¬ 
cording to our juigmentare to guide 
us in the decision of this case. It is 
universally acknowledged that bcvaml 
transactions are by no means unusual 
in India, that where a transfer has been 
made ostensibly in favour of a wife or 
a. son, there will not in deiling with 
Indians be the same presumption of a l- 
a’ancement as there would be in the 
case of English people. It -was laid 
down by their Lordships of the Privv 
Council so long ago as 1851 that the 
criterion in these cases in India is to 
considei ^from what source the ■ money 

comes ■with which the purchase-money 


[1934 

is paid. A more recent decision of the 
Privy Council on the precise point be¬ 
fore us is that quoted as Bilas Kun war 
V. De^mj Rcuijit Singh (1) in wliich the 
above passage is quoted, but with the 
inii^ortant qualification that the source 
of^ tiie j>urchase-money is to be the 
criterion “in the absence of all other 
relevant circumstances". Tliis latter 
decision has been relied on by the ap" 
pellants not only on account of the 
principle laid down, but of the circum¬ 
stances of the case there decided wliicli 
correspond with the jiresent ones. 
In that case the talugdar had pur¬ 
chased a house with liis own money in 
tile name of his mistress, and lie had 
registered the deed also in her name. 
Their Lordsliips nevertheless held that 
the transaction was a benami one, 
and they considered the facts that 
the house was useless to the mistress 
for any personal use and was wholly 
inappropriate as a provision for her, 
and that there was no evidence of 
an intention to give the house to her, 
beyond the fact of the registration in 
her name. In the present case, how¬ 
ever, there are reasons for believing 
that the transfer to Durga Dei of this 
property was particularly appropriate, 
as she had other property in the same 
District, and Kunj Behai i has not only 
referred to her as the owner of the 
property in the sale-deed itself hut 
in other documents. Ko direct reference 
has been made in Bilas Kiniicarv Desraj 
Ranjif Singh (1) to section 82 of the Indian 
Trusts Act, which is subsequent to the 
Privy Council ruling of 1854, but it 
has probably influenced the decision: 

Where property is transferred to one 
person for a consideration paid or 
provided l)y another person, and it ap^ 
pzars that such persons did not intend to 
pay or provide such consideration for the 
benefit of the Iransfci’cc, the transferee 
must hold the pioperty for the benefit 
of the person paying or j^roviding the 

consideration." 

Cas. 299; 3r A 557: 19 C. W. X. 
120<: 29M. L. J. 335: 2 L. W. 830; 18 M. L. T. 

24fc; lo A. L. J. 991; 17 Bom. L. R. 1006; 22 C. 

L J_516; ;1915> M. AV. X. 757. 42 I. A. 203 
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The words italicized appear to throw 
the burden of proving that a transaction 
is benami in such a case as the present 
on the plaintitT, whereas previotisly to 
that enactment of law, the position may 
well have been that a plaintiif who 
came into Court with proof that he had 
paid the consideration money himself 
would have been able to throw the 
burden of proving that the transaction 
was not henayni on the other side. 
Reliance has been placed by the ap¬ 
pellants on a decision in Bai Motii'ohoo 
y.: Purshotam D-ujal (2) in which it is 
said: "The presumption of advance¬ 
ment that would arise in England 
dues not arise in India, the source 
from which the purclinse-money was 
paid shifting the onus... Section 82 of tlie 
Trusts Act of 1882 does not diminish the 
effect of the Privy Council ruling above 
cited...But I think that a purchase made 
by a Hindu husband from his own 
money in liis wife’s name, cannot l^e held 
sufficient evidence of intent to confer on 
her an absolute estate, merely because 
no special reason lias iDeeii shown in the 
particular case for a liractice so general 
in India.” In that ease the evidence 
was comparatively recent, and tlie learn¬ 
ed Judges (lid not consider that it was 
sufficient to establish the intention to 
convey a gift- f^p tlie cpiestion 

of the burden of proof is concerneo, 
the decision is certainly in favour of th(? 
appellants; but it appears Ui be at 
variance with the principle laid down 
in 1919 bv their Lordships (>f the 
Privy Council in the case of Munavi- 
viad Mahbiib All Khav v. Bharat Ivdit 
(3)* “Berjum? transactions are very 

familiar in Indian practice, ^nd as 
Lord Hobhouse said in (:man Parsliad 
V. Gandharp Shmh (1) ‘even a 
quantity of evidence to show that it 
was a sham transaction will stifhce 
for the purpose.' ” Their Lordships, 
however, added “Still, such a transfer 
cannot be considered as nothing, 

(2) 29 R. ;J0G; (i Bom L. R. 975 

(3) 53 Ind. Cas. ot at i>. oO; 23 C. n. A. .5-1. 

(1919) M. \V. N. .507 (P. CJ. _ 

(4) 15 C. 20; 14 I. A. 12j; o bar. 1. C. 'h 
RaGque and Jackson’s P. C. No. 98; 11 Ind. Juj. 

'’474; 7 Ind. Dec. \n. s.) 599 (P. C .) 


the person who impugns its apparent 
character must show something or 
other to establish that it is a benami 
or sham transaction.” Moreover, their 
Lordships remark in the same judg¬ 
ment: "The action is brought after years 
of possession, and when the principal 

parties to the transaction challenged. 

are dead. This is a circumstance not 
without weight in such cases, and it 
involves a certain addition to tnat 
duty or onus of proof which, 
in ' benami cases, does undoubtedly 
rest upon the assertor.” It may be men¬ 
tioned in this connection that the lear¬ 
ned Subordinate Judge referred with 
apiM-oval to recital from a judgment of 
1881 which dispo.sed of the suit brought 
by Mata Prasad against Kunj Behari 
in connection witli the property con¬ 
cerned ill this suit. That recital is to 
the effect that Kunj Behari intejiding tj 
make his wife proprietor of the properties 
after they had breome free from cncum- 
hranc'’s ‘purcliased the mortgagee and 
leasehold rights. The question of 
whether such a recital may be used as 
evidence does not aiipear to have been 
tinallv decided in the ruhng of ^he 
Calcutta High Court printed as BasiKatfi 
Pal V Jagat Kishorc Acharjee (o) for as 
I.oi-a Dunedin remarked id Mninapur 
Zemitulari Co. v. Naresh Nurayan Roij{b}: 
-It is the iindiiift of a Court which was 
dealins with faets nearer to their ken 
than the facts are to the Board now, 
and it certainly creates a paramount 
dntv on tlie appellants to displace the 
finding, a duty which they have not 

been able to perform.” 

We consider, therefore, that the appel¬ 
lants were faced with the task of 
proving that the transaction was a 
/.mumi one, and that they were not re¬ 
lieved from this burden by being able 
to show that a large proportion of the 
' consideration money was almost certain¬ 
ly paid bv Kunj Behari. The.r burden 
was greatly enhanced by the length of 
time that has passed since the Iran.saction 

(51 .as Ind. Ca 3 . 2'JS; 20 C. W. N. 613; 2.3 O. L. 

Ind Cas 231; 38 C. 160 at a 308; 13 L. 
ks 30 M L. T. 270, tl9?2-.A, 1 R. (P. C.) 
231, 38 r. A. 39 (.P. C.,). 
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impugned. Beyond the ineonelusive 
evidence as to the source of tlie con- 
sideration niont-y, there is notliiii- to 
show that tlie property wa.s not intended 
to be .-onveyed in fact to Thaknrain 
Duiga t>en On the other hand we 
hnd not a little evidence that Musnmmnt 
iJurga Dei was intended to be the full 
owner of the i>roperty and that .she 
really exercised posse.^sion over it I'liere 
IS no evidence on tlie file as regards Knni 

expectation of life 
of , . sale deed in favour 

but we know 

that he died in 1880 and that 
between 1882 and 1880 he referred in 
moie than one deed to Durga Dei as 
owner and possessor of the propertv. 

Jf i T- "'°‘'‘S'bSe-deed of 1885 in favour 
^f ^iaiii, Durga Dei is named first 

of the three executants, who are de¬ 
scribed as owning and possessing the 
property, and of the others Suraj Bali 
had no interest in the propertv at all 
U IS quite possible, therefore, that 
Kunj Behan had also no interest in 
It. iVJutation, as has already been re¬ 
marked, Avas effected ia Durga Dei's 
name and Ave also find that notices 
tor the ejectment of tenants were issued 

in her name, and that tenants contested 

^ese notices by suits filed against 
.Durga Dei during Kunj Behari’s life¬ 
time. On the other hand no single act 
of oAA'nership has been proA-^ed to have 
been performed by Kunj Behari. We 
consider, therefore, that Durga Dei has 

Ta Proved to be a benamidar 

and that the appeal must fail on this 
ground. 

In vieAv of the fact, hoAA'ever, that our 
judgment may be the subject of ; 
appeal to a higher Tribunal we think 
^advisable to deal Avith the second pa; 
of the appellants' arguments, Avhich ai 
based on the assumption that the tran 
action is a henami one. We hav 

momer 

that Durga Dei had no interest in th 
property except a Avidow’s limite 
mterest, Avhich she acquired on Kur 
Behans death in 1886. The propert 
was brought to sale in 1894 in execit 
non of a decree obtained by gaji 

Kam on the basis of the mortgage- ^ 

t 


ol 18S5 to Avhif'h reference has already 
be-n made. 8alig Kam in 1890 instituted 
a suit against Durga Dei “Jierself and 
as the lieir of her deceased husband 
Kunj Behari Lai,” and Suraj Bali, and 
prayed for a decree for Rs. 30,000 by 
sale of tlie property hypothecated and 
also against the person of the defend¬ 
ants; and he obtained a decree on 
December 2nd, 1890. In the meantime 
Bala Prasad had also sued Durga Dei 
on the basis of tAA'o bonds, the first of 
Avliich AA'as a mortgage bond liypothecat- 
ing not the property' in suit but Durga 
Dei’s oAA'ii private property in Gonda» 
and also some Aullages in Basti Avhich 
liad been the property of Kunj Behari. 
Bala Prasad made an application for 
execution of his decree in October 1891, 

in Avhich he stated that as he could 
not obtain satisfaction of his decree 
from the property mortgaged, he might 
be allowed rateable distribution of the 
sale-proceeds of the property attached 
in Salig Ram’s decree. This aa'ES 
alloAved, andAALen the property was even¬ 
tually put up for sale in 1894 the sale- 
proceeds, Rs. 17,700. were applied in 
the first place to the payment of Salig 
Ram s decree and secondly to the pay¬ 
ment of Bala Prasad’s. It may be 
noted here that the accounts filed by 
these t\A'o decree-holders shoAA' that the 
amount then oAA’ing to Salig Ram AA*as 

Rs. 5,867-7 and to Bala Prasad 
Rs. 7,006-6. 

We have been asked on behalf of 
the appellants to hold in the first 
place that Salig Ram’s decree aa'bs not 
a mortg:age decree. The form of the 
decree is certainly incorrect, as it is 
not a preliminary decree and no 
final decree aa’es ever framed. The 
District Judge simply ordered that a 
decree be granted ex parte against 
the tAA'o defendants (Suraj Bali AA'as the 
other defendant but execution AA'as 
ncA’er enforced against him and he 
afterAA'ards appeared as agent for Bala 
Prasad aaLo is his son and bought in the 
property at the auction sale). The Judge’s 
order added that the decree could he 
executed bA" sale of the villages hypo¬ 
thecated. It is argued that this coiJd 
not be considered as an order for a 
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mortgage decree, not only on account of c 
the form, but because the property was t 
attached, and because in the Court s t 
statement of property proposed for sale 
a list of subsequent mort£?ages is entered. ; 
This last circumstance, however, 
is explained by tlie fact that the sub¬ 
sequent mortgages were all usufructuary 
and the mortgagees were in possession. 
For the rest the decisions referi-^ed to by 
the respondents —[Lnl Beharij Singfi v. 
Hahibur Rahinan (7), Muthu PP/'^ 
Chattiar v. Ch i n nam wa my PiUa i 
Totaldas v. Utumal Thakurmal (9) and 
Pahalwan Singh v. Naraia Das (10)J—are 
sufficient to show that the decree mnst 
be regarded as a mortgage decree 1 ne 
point, however, is not of ybal im¬ 
portance because we are of opinion 
that in deciding whether a sale m 

execution of that decree would bind t e 

reversioners, we shall have to 
beyond the decree to the 
the suit or possibly even to 
of the bond itself; Jugul kt^hoie 
Jotendra Mohun 7’agorc (11), ' 

mal V. Avudaiiiuminal (12)^ and 1 co 
badra Aiyar y. Marndarja 
The principle underlying these decisions 

appears to be this. If the form ot the 

suit is a claim based on a 

deed the widow in defending sucli 

a suit is acting in defence of the estate 
IT on behalf of ‘He reversioners 

whereas if the form of ‘ ' '^Ud 

claim on a personal bond ‘o I t 

not be held to be acting on behalt ot 

it cannot be denied that he ida.nt 

a^idturVoef mTst\eTeld 
ro "rave represented the -versioners^^ K 

uLlf thfcLe becomes clearer still, 
because Kunj Behari was one of the exe- 
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(7) 26 C. 16C; 3 C. W. X. 8; 13 lad. Dec. (n. a.) 

'\8) 22 Ind. CIS. 233; (tOlU 

ao/ 227 v 10 irA.'\V. .N^doODl 131; 3 Ind. Dec. 

1 (W’ 11 I A. 06; 8 Ind. Jur. 455; 4 

C.' .I.l5.3; y Ind. Dec! ,s. a.) 657 ,1*. CM. 

yia, fl^d. C.ia. 1072; .31 M.il88 (1310, M. W. 
N. 799; 9 M. U T. 235; 21 M- L- J- 3?0- 


entants of the deed. As he was. 

according to the present line of argument, 
t he owner of the estate it can hardy 
be denied that a genuine debt whicli 
would be binding on him would also 
bind his personal estate. bo tar 
as rtalig Ram’s decree is concerned, 
therefore, the sate must undoubtedly be 
held to be l.inding on the reversioners. 
The ca.se of Bala Prasad's decree is 
different. This decree was based on 
two bonds, one of which was a mortgage 
bond but the property mortgaged was 
not that in suit, and, therefore, the form 
of the suit is no safe criterion. Ihis 
mortgage bond and this simple money 
bond were both executed by Durga Dei 
herself. The mortgage bond was toi 
Ks 7,000, the ostensible object ot the 
loan being the payment of tlm debt of 
Kuni Behari, and the money bond vas 
for Rs 1,000 which was to be used for 
Durga Dei's own purposes. As neither 
of these bonds created any diarge on 
the estate in suit they must both be 
considered as mere money bonds. It 
is argued for the appellants that as such 
they cannot bind the reversioners. Ihere 
is -luthoritv for tliis view, because m 

Mi Khan (14) it was 

held that a widow’s personal ^^^nd e\en 
for le«'al necessity does not bind he 
1 ..tTrl'w; nronerty Keference lias also 

husbands pioptiuy. w 

been made to Bai] :\ath v. b/icmaj 
Sinuh (15) but that decision is not really 
felevant On the other hand the view 

taken in the Madras case which has 

betacie" by...s; 

ot the debt, and even if tbe debt eanld 
have bound the whole estate, the 
widow's personal bond is sufficient to 
^ bhffi the reversioner. There is, however, 

’ in the present case no reliable evidence 
■ that the debt would have bound he 
fat.. The respondents have pointed 
fn^the wording of the deed, which shows 
hat Dui° a iTei borrowed the money 
tm tl e pavment of the < ebt of her de- 
ceased Imsband. The value of such a 


a-l) .30 A. 304; 5 A. L. J. 367; A. W. N. JlOOS) 

^%I 53 Iml. Cas. 761; 22 O. C. 260; 6 O. b. 

‘ 46‘9. 
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recital has been nov.- v,vll dchnrd by 
their Lordships of ihe Privy Couacil, 
whose latest decision on the point is 
reported as Xanda Lnl Dhur Bisiccts v. 
Jagat iCishore Ackarjya (IGy “ It is well 
established that such recitals cannot by 
tliemselves 1 )g relied upon for the purpose 
of proving the assertions of fact wdiich 
they contain; the recital is clear evi¬ 
dence of the representation, and if the 
circumstances are such as to justify a 
reasonable l^elief that an encpiirv would 
have confirmed its truth, then when 

• • I ^ ' enquiry has become 

impossible the I’ecital coupled with such 
circumstances would be siitlicient evi¬ 
dence to support the deed." The res¬ 
pondents rely on the mere recital that 
the inoney was borrow’ed to pay Kunj 
Behari s debts, combined witli ilie cir¬ 
cumstances that Kunj Behari is known 
to have been borrowing money for some 
jvars and that the recital is now' over 
30 ycais old, but Kunj Behari according 
to the evidence on the file possessed Vi 
good deal of property and there is nothing 
to show that he was in great need of 
money. Moreover, allliough the bond 
tvas executed some 35 vears before the 
institution of the suit, it is by no 
means clear that the production of other 
reliable evidence cii the point was 
impossible. It appears an undoubted 
fact that the older the recitals are the 
less need there is for conlinnation bv 
other circumstances, and in the case with 
which the Privy Council were dealino- 
in the decision alreadv quoted the 
recitals were GO years old. Oil the 
W'hole we consider that the learned Sub¬ 
ordinate J udge was not justified in 
deciding that so far as Bala Prasad's 
decree is concerned, sale was binclino- 
on the reversioners, and as for the 
balance it must be presumed to 
have been handed over to Dio’f^a Dei 
for lier own uses. If we had"" been 
called ^ on to decide tlie appeal on 
these issues, therefore, we should have 
had to find that the reversioners were 
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only bound to the extent of 1^3.5,867-7 
an^i that they would have been entitled 
to recover possession of the propei’ty in 
suit on j>a\’ment of that amount. As it is 
w'c liiid that the apjieal fails and it is 
dismissed with costs. 


s. D. 


Appeal dismissed. 


• , 


3? I??' ISG at p. 1-G: 20 

^r. L>. T, 33o; 31 M. Xj. J. 563; (1016) 2 M W’ V 

33G; 4 L. \V. 458; 18 Bom. L. R. 868- 14 A L T 

110^. 24 c. L J 487; 1 P, L. W. 1; 21 \v # 

r?5; 10 Bur. L. T. 1V7; -13 1. A. 249 (P. C... ‘ ’ 


CALCUTTA HIGH COURT. 

Appeals from Appellate DecPvEes 
N os. TGI AXD 7G5 of 1922. 

June 17, 1924. 

P)'esrj}t :—Justice Sir William Kw^art 
Greaves, Kt.. and Mr. Justice 

Chakra vart i. 

SRTPAd I CHATTERJEE and others 

illXORS, BV THEIR FATHEIi AND NEXT FRJEND 

BAGHAMBAR CHAT'i EHJEE— 
Defendants—Appellants 

? *6 / .9 

Kllb DIRAM B^VXliRJEE and others 

Plaintiffs—Respondents. 

tlinau Laic—RclUpons pn'loirmint —Shebait’s 
appointment — Succession — Rules—Additional fn- 
(.;»yment—In beat ion -Sliebair s Shebait ’9 

ohce udicther trailsrerable--'Jift in favour of 

co-sb?bait. valid>l,j of. ^ 

I hc appointment and snecession to the ofRcc of 
a shcbait must f dlow the line laid d .v.m in the 
oiiginal grant and in the absence of special 
diijction and usn^o the heirs of the donor 
succeed, fp. $43. eol. l.j 

A donor is at liberty to alter the appointment 
ot a sheban to the olfice. or the rulcsbemilating 
the worship, except cn the ground that he has 

P^^^^fiidcd himself from doing so or that 
such an alteration cfi'ects some right of property 
of the shcbait?.o appointed or the right of a third 
•pait}’ which had already been created, provided 
alwa\s (hat any such alterations do not alicct any 
of the fundamental gift.s. [P- b44, col. 1.] 

All the 4r/ie6Gi.v if they agree, and if it is for the 
nenent of the endowment, mav introduce changes 
without changing the rules of the founder in anv 
vital matter, [ibid.] 

Additional endowments, if allowed, must be 
accepted with the temis and conditions in the 
d?ed bin subject r.lways to the limitation that 
such enciouTnents are I’cr the bcnclit cf the Thakur 
and the new rules are not inconsistent with the 
rules already made. fp. 815, col. 2.] 

pf a pujari of a Thakur is not 
tJiat ol a shebaa and he is mcrelv a seiwant ap¬ 
pointed by the sheboit for the performanoe of 
^4 [p. 843. col. l.j 

-'to to a Tkakiu' is irrevocable, [p, 

M3, col. 2.1 ^ 
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Tlie rules laid doun for the worship of a. 
Thaktir and for tho managemeul of the oharities, 
if any, connecled with the endowiucut ar:.* bind¬ 
ing. IP- “-1 - fit-. 

The rules laid down lor the appomlineut snebait^ 

and their suceession. in tin' deed of endowment 
are binding, 

A sfiebait has no right to tlie properly but as 
merely an odioer with the rights and limitations 
as are applicable to the guardian of a minor. 
[tftid.J , , > * 

The rules laid tlown in n deed of endowment 
are binding and are unalterable after the death of 
the donor by any successor iu estate or othce. 

The oTice of a shebai: Is not transferable eilher 

bv sale or gift, [dn'.f.] , , . . , . , 

*A gift in favour of a co-shcbait is not invalid 

provided it is for the bem-lit, of the endowluent. 

Aniieals against tb.e dec-rees of the 
Subordinate Judge, Bnrdwan. dated 
the 25th of July 1!)21, amnning those 
of the Munsif, Assansol, dated the _Sth 

Babii Hiralal Chakrahavlii for Babu 
Bankim Clinndva Mukerjec, for the 

Appeilunts. ^ 

Babn liishindnt Nath barcar, tor the 

ResTJondents. __ 

JUDGMENT. 
Chakravarti, J.— Tliese 
peals arise out of two suits, the plaiutil s 
in one suit being tlie depndants m 
the other, in respect of tlie ^ 

shebnitship of a Thakar nauted Badha 

Benode Jew. The facts which are ncces- 
sarv for the determination of 
appeals are these t-T/io/tar 
Gohinda Jew was ".I 

one Man Govinda S 

Thlknr and his apate I’^laBons jieie 

also co-shebaits with him. j _„.’ i i... 

had some debutter about 

the ancestors of Man 

120 biejhas in area. 51an had 

no children. By a registered M ill exe 

cuted in 1306 he appointed one Taiak 
Nath Chatterjee and his heirs to ac 
shebaits of the Thakur after his and his 
death Dissatisfied with the con- 
duet' of Tarak, Man Govinda, when he 

was about 70 years old, by an arpanaa- 
mah executed in 1308, dedicated certam 

immoveable properties inlaioui of the 

femilv Thakur for the better perform¬ 
ance of the worship during his turn of 
wprship. and al^ for the annual festivals 


?aid deed lie 
life lie Mihail 
and after his 


of tlie Thakur and by the 
lirovided that during his 
eontiniie to be the shchait ... 

death his uidow will succeed to the 
olhee and then on her death. liLs agnatic 
relatives, the plaintilTs in Suit Xo. 1051 
of 1010 and their heirs in succession 
will liecome the shebait.^- in his place. 
In 1310 ^lan Ool^inda execuded another 
deed of gift liy which lie dedicated 
some furllier immoveable projiei-ties to 
the said 77K(/vau* and made a gift of his 


right as a 67/f6ait of his turn of the 
Avorship in favour of one Xil Kumari 
Devi, tiie mother of 1 lie (diatterjees the: 
plaintitfin Suit X\>. 2001 of lillO. This, 
gift was iriven immediate efiecL and X'il 
Kumari Devi was installed as .'^hebait 
in his own place and she managed the 
dedicated properties ami acted as 67/e- 
hdit o^ \hc Thakur. It a])pears lliat in 
a rent suit in 1011, while .Man Clohiiida. 
was still alive she v/as made a party in 
that suit and she was treated as a co-r. 
shebait, taking the idace of Man, 

Crobinda. l>y the oilier co-s'Jiebaits of, 
the Thakur. ^laii Gohinda died in 1310 
and his Avidow died in 1320. Then a 
dispute broke out between the parties, 
as to the possession of the properties 
dedicated to the Thakur 
Gohinda, and it culminated 
ceeding under section 115 of 
nal Proce<lure Code with 
that the Banerjees wore maintained in 
possession of 0 b'Kjhas and the Chatter- 
jees, the lieirs of X'il Kumari, were main¬ 
tained in possession of 2 bUjhnn of the en 
dowed lands. Each party brought a suit. 
Avitb respect to the land which Avas declar¬ 
ed in iiossession of the other undorsectioii 
115 of the Criminal Procedure Code. As 
1 have alreadv stated the Banerjees 
brought Suit Xo. 1051 and the Chaterjees 
brought Suit X'o. 2091 both of 1019, the 
plainliffs in one suit being the defendant 
in the other. Both the Courts below 
haA'e found in faA'our of the Banerjees 
and tlierofore, decreed Suit Xo 1951 and 
Ili-smisscd the Suit Xo. 2091. The 
Chatterjees have brought these second 
appeals against the jiulgmcnt and decree 
of the Subordinate Judge of Assansol 
Avho affirmed the decree of the Munsif of 
the said place. 


bv 5Ian 

4 

in a pro- 
Ihe Crimi- 
the result 
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Roth tlie Courts oame to theconolnsion 
that the appointment of the H;iiierjees 
by the nrpannamnh of 1308 was not 
revocable Ijy Man Gobimla and, there¬ 
fore, the subsefpient apijointment of 
Nil Kumari lyv the deed of "iff of 1316 
was invalid. Consequently the Banerjee 
were declared as the shchait of the 
'Ihcikuv of the dedicatetl projierties and 
as such they "ot a decree iov i)ossession 
of the lands held ]>y the Cliiitterjees 
whose suit was dismissed. 

The Subordinate Jud.ire furtlier finds 
that the gift l)y Man Gobinda to Nil 
ICuniari was operative so long as lie was 
alive; and that Nil Kumari acted as 
shebait even during the lifetime of 
Man Gobinda and that she was treated 
as aco-shebait by the other shebaits of 
the family Thakur. It is then observed 

by the learned Subordinate Judge that 

“the god was not the property of Man 
Gobinda alone" and later on he says: 
“Man Gobinda was not the founder'of 
god or of god's estate, he added to that 
estate, with the consensus of all the 
shebaits this change in the succession 
was not made." It is difficult to follow 
what the learned Judge meant to decide 
on the basis of his observations that 
Man Gobinda was not the founder 
and that he was one of the many shebaits. 
If the learned Subordinate Judge was 
thinking that a subsequent shebait has 
no right, although he might make 
additional gifts to a family Thakiir, to 
alter the rule of succession established 
by the founder, then Man Gobinda had 
no authority to appoint either the Chat- 
terjees or the Banerjees who base their 
claim only on the ai'pavammah and not 
on their right as the successor of the 
original founder who apparently has 
more successors than the Banerjees, the 
plaintiffs in Suit No. 1951. It was the 
common case of the parties that Man 
Gobinda could and did appoint shebaits 
with reference to the properties dedi¬ 
cated by himself and also by his ancestors 
bxit the question as to the validity of such 
appointment has not been determined 
having regard to the fact that Man 
Gobinda was merely a co-shebait. Upon 
the facts admitted by the parties and 
on the findings arrived at by the 


lower Appellate Court the following 
fpiestions arise and must be decided 
before the rights (,)f the parties can be 
determined. 

fl) Was tlie appointment of the 
Banerjees by the deed of 1308 revocable 
by Man Gobinda ? 

(2) ^Vas tlie appointment of Nil Kumari 

and her heirs as shebaits in the place 
of the Banerjees bv the deed of 1316 
valid ? 

tS) What is the effect of tlie two deeds 
in respect to the lands dedicated by Man 
Gobinda by these deeds ? 

In order to answer the above mention¬ 
ed questions, it is necessary to bear in 
mind some of the general principles as 
regards the endowments made in favour 
of a family Thakur. The gift of land 
to the service of the diety was not only 
permitted but highh* extolled for induc- 
ing pious men to make such dedication: 

“ The bestower of skin of land to Vishnu 
is promised fortune and prosperity for 
seven births; he Avho dedicates a field 
or a house for the enjoyment of Vishnu 
is released from all sins". See Hcmadri- 
dankhaida quoted by Pran Nath Saras- 
wati in his Tagore Law Lectures, p. 137. 
There are numerous such other texts, and 
it is unnecessary to multiply them. The 
Ihukur could not obviously enjoj' any 
property unless, some one manages the 
same for him and utilises the income for 
his worship. This is usually done by the 
appointment of a shebait. In an early 
case, the Judicial Committee said as 
follows:—“The taluk itself, with which 
these jamas were by tenure, was dedicat¬ 
ed to the religious sevices of the idol. 
The rents constituted, therefore, in legal 
contemplation its property. The shebait 
had not the legal property, but onl}^ the 
title of manager of a religious endow¬ 
ment’ . See Maharanee Shibessouree Debea 
V. Mathooraaiath Acharjo, G). 

In the case of Prosunna KtimaH Dehya 
V. Golab Chand Baboo (2) the Judicial 
t'ommittee of the Privy Council referred 
to the case of Maha^'anee Shibessouree 
Debea v. Mathooranath Acharjo (1) and 

(1) 13 M. I. A. 270; 13 W. R, P. C. 18; 2 Suth. 

P. C. J. 300; 2 Sar. P. C. J. 528; 20 E. R. 552. 

(2) 2 I. A. 145; 14, B. P. R. 450; 3 Sar. P. O. 

J. 449; 23 W, R. 253; .3 Suth. P, C.J, 102(P.C.>. 
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said as follows:—“ The authoruty of the 
shchait of an idol’s estate would apj^ear 
to he ill tliis respect analogous to that 
of a manager for an infant heir, which 
was thus defined in the case of Ilunoo- 
Tnanpersaud Panday v. Paboocc Munraj 
Koo 7 iwcvec^ (3)On these authorities, it 
is clear that the dedicated properties 
belong to the Thakin' and that the 
shehait is a mere officer and has no 
right therein. The gift to the Thaknr is 
absolute and cannot be revoked nor can 
any one misappropriate it. “ He who 
seizes the subsistence of the gods or 
priests whether given by himself or 
another is born a reptile for a million of 
years”; Macnaughton s Principles of 

Hindu Law, Vol. II. p. 305. It is now 

settled law that the appointment and 
succession to the office of a shehait must 
follow the line laid down in the original 
grant and in the absence of special 
direction and usage the heirs of the donoi 
succeed. See Gossami Sri Oridhariji v. 
Romanlalji Gossami (4) also Kali Krishna 
Roy V. Makhan Lai (5) and Hnenda 
Chandra Chakravarti v. Broja Lai Singti 

/a\ 

^ The right of a pujari of the T/m/v*ar is 
not that of a shehait and he is merely a 
servant appointed by the shehait foi le 
performance of the ceremoiues. ee 
Ananda Chandra Chakravarti v. Broja 

Lai Singh (6). . . , 

Now it may be borne m m\nd that 

the rule laid down in the Jotendromohun 
Tagore v. Ganendromohun Tagore [1 he. 
Tagore easel (7) prohibiting a Hindu 
from creating a special me of succession 
unkown to Hindu Law does not applj to 
the case of appointment of a shehent of 
a family Thakur and the reason is 
obvious, for an appointment to such an 
office creates no interest in ■ 

See Mathura Nath Mukherjee v. LaUn 

(3) G M. I. A. 3tKi; 18 W. R. 81n. Sevest.^ 253n; 
2 Suth. P. C. J. 29; 1 bar. 1 . C. J- 55-. IJ u. 

16 I. A. 137; 17 C. 3; 13 Ind. Jac 211, 5 

vSar. P. C.J. 350; 8 %V. r 1 J 41P 

(5) 72 Ind. Cas. 086; 50 233. 30 C. L- J- 

27 C. W. N. Ill; (1923) A I. K. (C.) 160. 

( 6 ) 71 Ind. Cas. 793 ’ 50 C. ^9-, 

356; (1923) A. I- ?■.y r 359 . 

K. 377; 2 Suth. P. C. J. 692; 3 bar. 1. 

‘(P. O.). 


36 C. h. J. 


9 B. 

C. J. 
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Narain Ganguly (S). The appointment of 
iishihait, therefore, is obviously not a gift 
of any i'>roperty to the shehait but it is 
purely an appointment to an office with¬ 
out, it may be, any remuneration what¬ 
soever. The dedication to a Thaknr is 
irrevocable but on what principle can 
it he said that the appointment of a 
shehait for the management of an en¬ 
dowed property is also irrevocable by 
the donor although it is unalterable 
after his death by a succeeding shehait 
of the Thakur. If the donor during his 
lifetime cancels the previous appoint¬ 
ment and appoints a new ])erson. on 
what ground can the dismissed nominee 
enforce his right? 

From the authorities, which I have 
quoted, the rules which, in my opinion, 
are laid down and are deducible are 
these: First: That the dedication to the 
Thakur is irrevocable. Second : The rules 
laid doum for the worship of the Thakur 
and for the management of the cliari- 
ties, if any connected with the endow¬ 
ment, are binding: Third: I'hat the rule 
laid down for the appointment of shebaits 
and their succession in the deed of en¬ 
dowment are binding. Fourth: lhat the 
shehait had no right to the property 
hut is merely an officer with the rights 
and limitations as are applicable to the 
"uardian of a minor, hifth: T.hat the 
rules laid down in the deed of endow¬ 
ment are binding and are unalterable 
after the death of the donor by an 
successor in estate of office. Sixth, That 
the office of a shehait is not transfer¬ 
able eitlier by sale or gift. See Raja 
Vurmah Valia v. Rani Vurmah Knnhi 
Kutty f9) and Gnanasamhanda Pandara 
Sannadhi v. Vein Pandaram (10). Seventh: 
That the gift in favour of a co shebait 
has been I'ecognised. See Radha Rani 
Dasi v Doyal Chand Mullick (11) but 
this is not 'allowed except on the ground 
that such transfers are for the benefit of 

( 8 ) 75 lud. Cas. 435; 50 C. 426; (1924) A. I. K. 

91^4 I A 76 1 2.35; I Ind. Jur. 134; 3 Sar. 

P C. J 687; ;i’ Suth. P- C. J. 382; 1 Ind. Dec. 

^"'(10) 2 ^ 1 '*!‘g9; 23 M. 271; 1 C. W. N. 329; 10 
m l 3. 29; 2 Bom. b. R. 597; 7 iSar. B. C. J. 

‘^\\lf'62^'iiid. Cas, 222; 33, C. L. J. 141. 
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endov,-ment. Gooindo. K'umar donor i 

Hoy ChovoJnary X. Dtl.indr^KiunorRoy v.'as a 
Llo^dnvry ilio 

Inere i.i no anilir.rity, so I'.ir as I can he 
EnoTv, wall tiie (Lxcf'i.tion of a case which the htj 
1 shah <liscu>.s later, nor is there anv- died ' 
thino; Oil iniu.-iplc wliich would stanfl mentar 
in the way oi the donor io alter the minor ' 
apiiointnient oi a sluduiit to the office a suhst 
or the rules i-pc:ulntina- the worshii) The 1 
except on the cron ml that the donor relieil i 
has expressly jircelmled hiinselt from Dasi v. 

< oiny' so <ir that such an alteration port of 
a tects some rmi,, ..f property of the ment oi 
i/'Cocit so appointed or the richt of a The le-i 
third party wlnVli had alreadv been ciTatr r 
created ; ,n-ovide,l always that any such anv chn 
alterations do not alreet any of the shtbnli 
fundantental_ yifts. So far as ] know, tion to 
such alterations, as stated above, arc the nrii 
frequently made, and if not allowcTi; disc, sse 
may leal to needless complieations appointt 

that ‘Vl 0 ?'* Vm -‘'‘i T’hservefl kind as 

that ,\J,in (oolmida himself executed to thini 

three deeds by whiT'li he chanced the sa„ .,1 , 

from time to time. Ordinarilv up In 
these appointments aiv without remuncra- below h 
tion and GirGnis are appointed in contains 
many instaiiccs without their knowledge Gobi a 
or consent and consequently Go:l,uTt, a "n,- 
so appointed are not hound to aecent , 

the olfice. Tarak Xatli (.Tnltet' 
was appoinled l,y Man Gohimla'in'l30fi feel i I 

refused to act and tiien the Hanejees Sr s 
were jippf.intefl ^ (nurs , 

taken hv 

It IS needless to i^.int out that all 
the .svicoru^x if tlioy nerree niirl if it winded ] 
IS for the benefit of tlie endowment 1^98 fro 
rnay introduce chan^^es v.-ithout chan^in 

the rules of the founder in imv vit-d i^^nt of 
matter. ^ ‘ that dee 

_ In this ease the appointment of tlie 
Banerjees was to take efTect after Man ii<nnanii\ 

Uobiiidas death and his widow's death, of the de 
It Avas iiot, an appointment which had ^Vhat 
taken immediate etYoet, it Avas in the ‘^^^ods as 
nature of a testamentary arrangement 
to come into elYcct after liis deaUi and menls an 
after^ the death of his AvidoAv. ff tlie Before 
appointment Avas to a mere office as olherque 

I think It y*as, Ido not see anv roa'ou ^i^^mGobi 

iSs reilu- 

,was reallA 3 , testamentary provisions. A 

(12; 12 C. \V X 9 S; ' 70 .Ii 
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donor may think a particular person 
was a fit and proper person, at the 
time when he executed the deed, whv 
can he not take a difierent A^iew as to 
the fitness of that individual before he 
died. Take tJie analogy of the testa¬ 
mentary appoinlment of a guardian of a 
minor. Surely the testator can alter it by 
a sub.secjiK-nt Will. 

Hie leanicfl A akil for the respondent 
relied upon tlie ca.se of Gouri Kumari 
Dasi A. RaniftnimouJ Uosi fl31 in sup- 
jjoit of his Cfuitention that the appoint¬ 
ment oi the Banerjees Avas irreA’-ocable. 
liie leai-ned Judges Jield tiiat “the 
cieator of a^ (hlnitter could not make 
any change in the order of succession of 
xiitbun unle.ss ]ie liad made a reserva¬ 
tion to that effect in the rleed.” On 
tiie ]»rincif)]es and autliorities I have 
discussed, the appointment being an 
appointment to an office of the peculiar 
kind as indiralpcl ahovp I ain inclined 
to thinlc that the ])ower should be pre¬ 
sumed to exist unles.s expressly gi\'en 
't)v In the pre.sent case the* Courts 
below have held tliat the deed of 1308 
contain.s iiroA’isions by Avhicii Man 
Oobinda ]>rpcladed himself from making 
any further change. AltJiougli I feel 
considerable doubt as to tJie construction 
put u]ion tile rleed, 1 do not, liowever, 
feel justilied in holding that both tlie 
(-’ourts are clearly Avion,g in the A'ieAv 
taken hy them as to tlie effect of Bengali 
deeil. !Maii Oobinda consequently pre¬ 
cluded himself by terms of the deed of 
1398 frony reA'okiiig the appointment of 
the Banerjee as shebait for the manage¬ 
ment of (i bidhas of land endoAA^ed by 
that deed. In this A*iew of the matter, 
the case of Gouri Kntnari Dasi v. 
Ramaniiuoyi Dasi (ISj is in .support 
of the detusion of this case 

hat then is the effect of these two 
deeds as to the rights of. the contend¬ 
ing parties in the additional endow¬ 
ments iiuide by Man Oobinda. 

Before Ave can ansAver this question an¬ 
other question arisesaiid tJiat is this; Could 
^lan Oobinda appoint a new line oishebaits 
to a family diety avIio Avas established by 


50 C. 107; 26 C. IV. X. 
020; ai>23) A. I. R. (C.; 30. 
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his ancestbi' and tlie line of successors 
after the death of that ancestor seem 
to be his heirs? In the present case it 
appears that the log’al heirs of the donor 
are the shcbaits ot the old endowement. 
It is clear on the authorities, Man 
Gobinda who had only a turn in the 
worship could not alter the line already 
established luit without doing tiial coidd 
he fix a new line for the ]>rof)erty 
endowed by himself? That In* could 
appoint the new i^hebaita so far as his 
own endowemenls are concerned, as 1 
have already said, is the common <*ase 
of both the parties Vuit how arc these 
appointments valid. 

Additional enriownients are fre(|ucntly 
made to a familj' dicty by tin* des¬ 
cendants of the original donor and this 
is highly desiral>le and is to the benelit 
of the Tkakio' and 1 am of oi)iiiion that 
there is no <.)bjectioii to the donor 
appointing a new line of shcbalt-s' lor 
the management of the proijerty dorli- 
■cated by'’himself. But lie cannot alter 
any of the rules laid down si)eciiicall>' 
V>y the founder. Such new shebaif may 
manage the property and he would be 
ordinarily allowed to jilace the income 
in the liands of the .'iltvbailfs under t!ic 
original founder's rules. If the old 
skebaits agree, the new h-Iicbait may act 
as a joint .shchnit as Nil Kumari was 
allowed to do from 13 U> to 132d. Ihc 
cardinal jioinls to lie, kept in view in 
these matters, are, lirst that additional 
endowments are for the benefit of the 
Tkaku)\ Secondly, that the new endow¬ 
ment and the rules liifl down for its 
management and the use of the in _*oine 
should not be in any way incoiisisteut 
with the rules and usage of the original 
foundation in any mateiial ]»aiaicular. In 
thisconnection see the case of B'-uc/iyamaa 
Kiimir Midlik v. Pranutha hath MuUilc 
(14). The Tfiakur in the nature of the 
thing, cannot, express any view, he must 
speak through the shcbaits whohH%e the 

control of the original endow.neiib 

As I have alrcaJy stated, Al in Gobinda 
by the deed executed in 1310 endowed 
additional lands, and appointed Nil 
Kumari the shebait even of the land 

-IV) 77 Ind. Cas. 633; 27 C. W. 6?!; ,1023; 

X I. H. tc.; TOS. 


covered by the deed of 1308 and pul 
her ill immediate possession of both 
the properties and Nil Ktimari was 
accepted as shebait by all the shcbaits 
under the original eudov,*nu'nt, includ¬ 
ing the Banerjees, who are tlie plaint¬ 
iffs in Suit No. 1951. 

As I have pointed out bef.jre, the 
deed of 1310 made an additional endow¬ 
ment of some more pro])(*rtie.s including 
2 biifhas the siilijectmiattcr of the suit 
instituted by the Banerjee.'^. On the 


])rincii)lo already discusscil and accepted, 
then* was nothing to pj'evont i\Inn 
Goiiinda to a]>point Nil Kumari and 
her heirs as shebait (tf tlicse additional 
I'lidowed in-operties. I am clearly of 
Opinion, that llu’ right cn-ated in favour 
of Nil Kumari lias not ceased on llie 
death of Alan Gobiiula's Avidow and 
that under the circumstances tlm Baner¬ 
jees have no right under which they 
(M^uld recover ])ossession of the pro- 
licrlies in the hands of Nil Kumari’s 
heirs. The deed of 1308 deals only 
Avith 0 bi(jhas and not the 2 highas 
gianted in 1311). Additional endowe- 
meiits, if allowed, must ho. accepted 
Avith the terms and couditiems iu tlie 
deed but subject ahvays to the limita¬ 
tion that such endowments are (or the 
benelit of the Thakar and the hgav 
rules are not inconsistent witii the rules 
already made. 

Then let us see. how tlie matter 
really stands. As regard.s tlie shebait- 
sJhip oi the Thakirr, as created by the 
original founder, Alan Gobindacould not 
alter it cither in favour of the Baner- 
jee.s Avho are only some of the heirs 
of the founder nor could he alter in 
favour of Nil Kumari Avho was not a 
member of the family. So far as the 
j)roperties endowed liy him Ijy tljcdeed 
of 13US, Banerjees were apjioiiUed shebaits 
and Alan Gobinda Avas not competent 
bA' the l“rnis of the deed to alter this 
aiipointment, under which the Baner¬ 
jees are entitled to manage tlie b 
biqhas of land <*udowed 1)\' the, rieed of 
1308 hut the Banerjees Itarl no right 
as shcbaits to the pro])erty created 
clebutter by the deed of 1310, by Avliich 
Nil Kumari and her heirs Avere appoint¬ 
ed. It is found by the First Court; 
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that both the Banerjees aiid Chatterjees 
are performing the pujtis and are in 
possession of some of the lands. 

hat tlie eftect of the acceptance of 
Nil Kuniari as a co-67ieijadt by the other 
A'hebaits, is, need not be considered in 


case because that question relates 


this _ 

to the shebaitb’hip of the 7Vdu4:dn'under 
the original grant and I have that 
question open for decision if and when 
occasion arises for its determination in 
the presence of all the necessary parties. 

The result of the foregoing considera¬ 
tions, is tliat both the suits must fail 
and should be dismissed with costs 
throughout. Appeal No. 764 of 1922 
is allowed with costs in all Courts. 

and Appeal No. 7G5 of 1922 is dismissed 
with costs. 

Greaves, J. —I agree. 

S- D- Suits disynissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 113 of 1922 

July 14, 1924. 

Present: —Mr. Justice Devadoss. 

AVUDAI AMMAL— Defendant No. 2 

—Appellant 
X'C vsv s 

CHINNA RAMASAMI NAICK 

AND OTHERS—PLAINTIFF AND DEFENDANTS 

Nos. 1 AND 3—Respondents. 

Mortgage—Decree on prior mortgage without 
impleading puisne mortgagee—Fresh mortgage to 
discharge decree - Suit by last mortgagee—Subro¬ 
gation—Priority—Civil Procedure Code [Act V of 
1908), s. 1,7, whether bars suit. 

Where to discharge a decree on a prior mortgage 
in a suit brought without impleading the puisne 
mortgagee as a party, the mortgagor executes a 
third mortgage, the third mortgagee is entitled 
to priority over the puisne mortgagee and section 
47, Civil Procedure Code, is not a bar to a suit 
brought bv him to enforce his mort^ae-e fu 
848, cols. 1 & 2.] ® 

Bulter V. Rice, 0910) 2 Ch. 277; 103 L. T. 94; 
79 L. J. Ch. 652. Ram Karain Singh v. Sahadeo 
Singh, 67 ind. Cas. 221; 1 Pat. 332; 3 P L T 261- 
(1922) Pat. 174; (1922) A. I. R. (Pat.) 181. Het Ram 

V. Shadi Ram, 45 Ind. Cas. 798; 40 A. 407- 5 P L 

W. 88;16 A. L. J. 607;35M. L. J. 1; 24 lil L T 
92; 28C. L. J. 188; (1918) M. W. N. 518; 20 Bom' 
L. R. 798; 22_C. W. N. 1033; 9 L. \V. 550; 12 Bnr 
L. i. *3; 45 I. A. 130 (P. C.;, Siikhi t. Qhulani 


Sardav Khan Go Ind. Cas. 151; 43 A. 469; (1921) 
M. ^^.^.44o; 14 L. W. 1G2; 26 C. VV. N. 279; 42 

T. 175; 24 Bom. L. K. 590 
II . C l, Suyyiara Reddiar v. Subbiah Koundan, 18 
Ind Ca^ 610; 24 M. L. J. 28; 13 M. L. T. 266; (1913; 
i'l. . jN. dhS), relied on 

Ind. Cas. 

. 3, 36 L 193, o C. L. J. 611, Karuppan Ambala- 
r/aran v. Muhammad Sakuth, 22 Ind. Cas. 253; 26 
M.L. L. T. 476; (1914) M. W. N. US', 

Gonnda Padayachi v. Lokanatha Aiyar, 62 Ind. 

^ ‘^4- 'V- N. 87; 29 

■' •' Pingali Venkataramana Reddi v. 

Kotigari Rangian Chetti, 70 Ind. Cas. 212; 41 M. 

/ k. 15; (1922) A. 

I. K. (AI.) 219, distinguished. 

Second appeal against the decree of 
the Court of the Additional Subordinate 

Tinnevelly, in Appeal Suit 
No. 85 of 1921 (A. S. No. 63 of 1920 
on the file of the District Court of 

^^^uevelly) presented against the decree 
of the Court of the Additional Tem- 
porary District Munsif, Tinnevellv, in 

?Qil* ('O. S. No. 34 of 

1918 on the file of the Court of the Dis¬ 
trict Munsif, Koilpatti). 

Ml. K. S, Sankara Iyei\ for the Ap¬ 
pellant. 

Mr. K Bhashyam Iyengar, for the 
Respondents. 

JUDGMENT, —The question argu- 
ea in this second appeal is whether 
the third mortgagee is entitled to pri¬ 
ority oyer the second mortgagee. There 
were three mortgages, one of 1900, in 
^ivour of one Veerappa Naick Exhibit 
-D, another in 1904 in favour of the 
second defendant Exhibit I; and the third 
in favour of the plaintiff in 1912; Ex- 

Naick brought a suit 
and obtained a decree without implead- 
ing the second defendant as a party. 

In order to discharge the decree: the 
mortgagor borrowed from the plaintiff 
Ks. 3,3o0 on 28th Julv 1912 and paid 
the amount to Veerappa's Vakil in dis¬ 
charge of the decree-debt. The mort¬ 
gage-deed, PNhibit C, in favour of the 
P^^^Jitiff was executed on 16th August 
1912 and the stamp paper for the deed 
was purchased on 27th July 1912. 

Both the lower Courts have found in 
favour of the plaintiff's contention that 
he IS entitled to prioritv over the second 

mortgagee. 

It has been urged before me that the 
plaintiff is a volunteer apd that he had 
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no subsisting interest on the date of 
his mortgage to enable him to get the 
benefit of the principle of subrogation 
and that in order to stand in the shoes 
of the first mortgagee Veerappa Naick, 
the plaintiff, ought to liave had an 
interest in the mortgaged property 
before he discharged the amount due 
to Veerappa, and reliance is placed on 
Gurdeo Singh v. Chand.rika Singh (i) 
and Govinda Padayachi v. Lokanatlia 
Aiyai' (2l. In Gurdeo Singh v. Chandrikah 
Siyigh (1) the learned Judge observes: 
“That principle is, that subrogation as 
a matter of right is never applied in 
aid of a mere volunteer. Legal substi¬ 
tution into the rights of a creditor for 
the benefit of a third person takes 
place only for his benefit, ■who, being 
himself a creditor, satisfies the lien of 
a prior creditor, or for the benefit of 
a purchaser, who extinguishes the en¬ 
cumbrances upon his estate, or of a 
co-obligor or surety, who discharges the 
debt, or of an heir, who pays the debts 
of the succession....Any one, who is 

under no legal obligation or liability 
to pay tlie debt,...he is a mere volun¬ 
teer.” Now the (piestion is whether a 
person who advances money for the pur¬ 
pose of getting a mortgage and pays 
the consideration for the mortgage of a 
prior encumbrancer is a volunteer or 
not. The authorities cited by the learned 
A’akil for ^the [appellant do not suppoit 
him in the contention that^ the moit- 
gagee who pays off the ju'ior encum¬ 
brance is a volunteer. In Govinda Pada¬ 
yachi V. Lokanatha Aiyar (2) the learnecl 
Judges find that the person who claimed 
priority did not get any title to the pro¬ 
perty. At page 120*, they observe. 1 hen 
claim, therefore, rests only on the fact 
that they made payments to free 
perty from encumbrances in the beliei 
that in the future they might acquire 
from a third party an interest in that 
property, by which their payments 
could be justified. On tliose facts no 
authority supports their claim to re- 

fl) 1 Ind. Caa. 91.1; .10 C. 19.1 at p. 219; 5 C. h. .1. 

0 2 X 

(2j 02 Ind. Ca. 9 . 291; 10 M. L. J. Ill; (1921) M. W. 

y .8y;29 M . L.T. __ 

j •Pago of 10 Al b. 


imbursement.” The case of Karuppan 
Amhalagamn v. Muhammad Sakuth (3) 
does not support the appellant’s 
contention. In Pingali Venkatavamana 
Reddi v. Kotigari Rangian Cheity 
(1) also, the person who claimed to 
stand in the shoes of a prior encum¬ 
brancer was a volunteer. That a person 
wlu) takes a mortgage interest or any 
other interest on the property is entitled 
to keep alive a prior encumbrance AvJiich 
he ]:)ays off re(iuires no autliorit^'. Jn 
Butler V. Rice (5) the facts Avere tliat 
the plaintiff advanced ,£450 on the re¬ 
presentation of Mr. Rice lliat tlie pro¬ 
perty Avas Jiis and tliat the Bank fiad 
lien on tlie jjroperty. Tlie plaintiff 
paid off the de'ot due to the Bank and 
got possession of the title-deeds. It 
turned out afterAvards that tlie jiroperty 
did really belong to Ids Avife Mrs. Rice. 
Warrington, J., on the facts lield tliat 
the plaintiff Avas entitled to priority in 
respect of the amount i^aid by liim to 
the Bank. The learned Judge observes 
at page 282: " The statement of claim 

proceeds on the Avell-knoAvn equitable 
doctrine that if a stranger i>ays off a 
mortgage on an estate lie jiresumably 
does not intend to discharge tliat mort¬ 
gage, but to keep it alive for his OAvn 
benelit. The statement of claim asks 
for a declaration that the plaintiff is 
entitled to a charge on tlie Manor Road 
property for .4^450 and interest at 5 per 
cent, idle charge referred to is tlie 
Bank’s charge, Avliich the plaintiff says 
Avas kept on foot in his favour, and 
the tpiestion is Avhether his position is 
Avell-founded. In the first place I find 
from tlie facts 1 have stated that 
it Avas not the intention of the plaintiff, 
nor indeed is it possible to suppose 
that any sensible man Avould liave such 
ail intention, to discliarge tlie property 
from the debt. There are only tAvo 
(piestioiis Avhich have to be dealt Avith 
in order to arrive at the further con¬ 
clusion that in equity the <lebt is still 
kept alive. The first is this: is it 

(.1i22Iiul. Cns. 25.1; 20.M. L. J. 7I;U M. L. T. 
478;'(191 1) M. M. N. 1.1.1- 

(j) 7(1 Inrl. Cas. 212; II M. Iv. J. .109 at p, -120* 
41922) M. W.N. 15; (1022) A. I. H. (M.; 219. 

(.5^1910) 2Ch. 277; 1U3 L. T. 9J; 79 L. J. Ch, 

002. 
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niat!‘iial that the owner ol: tlie properly, 
the mortgagor, lias not rerpiested the 
person who i.)aid tlie money to make 
the payment? and secondly, is\he plaint- 
ilT's right alYeeted hy the further in¬ 
tention that, Avhen the transaction was 
fully carried out, Jiis jjosition should 
he secuj'ed hy a legal mortgage for 
£3C1(J and a guarantee Xioh?" In that case 
the learned Jiulge held that, even if 
^Ir. nice Mas not a party to the tran¬ 
saction. the i)Iaintitf M-as entitled to 
stand in the shoes of the Bank so far 
as the amount M-hicli he paid to dis¬ 
charge the de])t due to tlie Bank was 

concerned. It is unneccssarv to refer 

# 

to all tlie cases rpaoted at the Bar. It is 
sufheient to refer to tlie case reported as 
Rci/u Xdnnfri)} Sinfj/i v. Sahadco Singh 
(6; the facts of which are very similar 
to those of tlie pr<*scnt. In that case 
it was held that mortgagee M-ho ad¬ 
vanced money to pay oil’ prior eiicum- 
hrances was entitled to be subrogated 
to the rights of the lu’itir encumbrancer. 
The learned Judges relv on the Privv 
Council decisicai in Ilct AVna v. Sluidi 
Ram (7) and Sulchi v. GliulaitL Satdar 
Khan (8». Their Lordshi]\s of the Ihivy 
Council in the latter case feel no dilli- 
culty in holding that “ the law remains 
as it certainly M’as before the Transfer 
of Proijerty Act, IiSi52, namely, that an 
OM'ner of a in-operty wJio is in tlie rights 
of a first mortgagee and tlie original mort¬ 
gagor as acijuircd at a sale under the 
lirst mortgage is entitled at Ihe suit of 
a subsequent mortgagee -who is not 
bound by the sale or the decree on 
which it proceeded to set up the first 
mortgage as a shield.” I find against 
the appellant so far as this contention is 
concerned. 

The next contention is that section 47. 
is a bar to tliis suit, I do not see 
how section 47 can be a bar. When a 


'0^)7 Iiid. Cas. 221; 1 Pat. 032; 3 P. L. T. 2C1; 
(ni:^2tPal. 171; iUl22iA. J.K. -Pat.) 181. 

i7i la Iiul. ('as. 7‘)S; 10 A. 107; .j 1\ L. W 88- IG 
A. L. .1. 007; .M. L.J.l; 21 M. L. T. <12; 28 (.’. L. 

J. 188 : (lOlSi M. W. .\. .IIS; 20 Horn. L. K. 708- 22 
t' W.N. 10.33; OL. W. .350; 12 Bur. L. T. 73-151. 
A. 130 P. 

i6) 05 Ind. Cas. 1.31; 13 A. 1R9. (19211 M. W V. 
145; UL. "W. 162;26C.W.y. 279; 42 AI. L. J 15: 
50 M. L.T. 175; 21 Bom. L Km ;P. C.,. 


person wants to liave the benefit of the 
discharge of a prior encumbrance he 
can only bring a suit on tlie prior en¬ 
cumbrance; he cannot claim to be sub¬ 
stituted for the plaintitr in the mort¬ 
gage-decree obtained l:>y the prior en¬ 
cumbrancer and execute the decree. 
I’lie amount due to the prior encum¬ 
brance having been paid otT, there can 
])Ossibly be no decree whicli has to be 
realisecl by execution. That being so, a 
suit is the only remedy. This point is 
set at rest by the decision in Snndara 
Reddiar v. Snhhiah Koundan iD). 

In the result the appeal fails and is 
dismissed ■with costs. Time for redemp¬ 
tion by the a]>pellant tliree months. 

Appeal dismissed 

s. n. 

(91 18 Tnd. Cas. GIO; 24 M. L. J. 28; 13 M. L. T 
2GG: fl913>M- W. A. 309. 


CALCUTTA HIGH COURT. 

Ai>i*e.\l from (Jrder No. <)!J of 1923. 

August 14, 1923. 

Present:—Justice Sir N. R. Cliatterjea, 
Kt., nnd Mr. Jusiie Panton. 

JOOCIp;SWAR ^IAHATA AND OTHERS — 
Decu re-Holders—Appellants 

versus 

JHAPAL SANTAL AND others — 

J rDG.'‘.rF,NT-DEDTORS—RESPONDENTS. 
Bcnrijil Tcnaucij iAnictubucvt} Act (II of lUlSX 

Sair nf tenure, of ahorif/inat, whether 
nullity- -U aJirr of provisions of Act—Application 
to sal aside sate — limitation—Interpretation of 
Statutes- Statute .Tor benetit of Particular class 
— Public policy. 

A sale of the tenure of an aboriginal in oxecn- 
tion of a ciccTce in contravention of the provi¬ 
sions of section 49K of the Bengal Tenanrv 
uVmendment) Act of 1918 is a imllitv ip. 850, 

col.l.] ■ ^ 

The Bengal Tenancy tAmendmentt Act of 1918 
v'as enacted witli the object of protecting the 
aboriginals against indiscreet transaction.s. Ft is 
not, therefore, open to an aboriginal to waive the 
benetit of the provisions of the Act. 

The que.stion of limitation arises only where a 
sale is a valid sale until it is set aside ; it dees 
not arise where the sale is altogether void. | ioid.] 
hen the provisions of a Statute havr been 
contravened, if a question arises as to how far 
the proceedings are affected by such contraventicn 

tin, n!att(:i‘ must bs dctcrmuiccl with regard tg 
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the nature, scape and object of the particular 
prorfsidnTwhich" hhs bbeti violated. Nd hai’d and 
fast line can be dmwn between a iiullitv and .an 
irre^lnrtty. *' [p'. 849, col. 2.] 

Rajani Kauta Ghose v. Sheikh Rahamau Gazi, 

82 Ind. Cas. 507; 27 C. W. N. 7G5 at p. 76S; 37 C. 

L. J. 417; (1914) A. I. R. (C.V^OS. followed. 

Liverpool Borough Bank v. Tur7iej\ il860' 2 De 
G. F. c'c J. 502 at p. 508; 129 R. K. 172 at p. 175; 

30 L. J. Ch. 379; 7 Jur. (x. s.) 150; 3 L. T. 494; 9 
W. K. 292; 45 K. R. 715, referred to. 

The mere fact that the j)rovisi,ons of a Statute 
are int^ded ‘fbr'.'the b^helit of'a class of persons 
does not necessarily -show that the Statute is 
not based oh gi'ouhds of public policy, [ibid.] 

Appeal against an order of the 
District* Judge; Midnapore, dated ,the 
21st'NbVember 1922, affirming that of the 
MUtisif, Jhargram, dhted,'the 24th' July 
1922. ; 

Dr. Dicarkanath Mittcr (wjth him Mr. 
J. i\f. for the Appellant. 

iBabu Pyariinphan Chatterjee, for tlie 
Hespondeiits. 

aUD.GJyiENT.—The question iu- 
volyed'''m'this'appeal is 'vvhether a sale 
held in contravention of the provisidhs 
of th'e'Bbtigal''Act’II of 191^ ds inercB" 
aii.irregular sale or a nullity. 

.The appellant obtained a decree .for 
money’'agaihst the i^esnondent "'vlid hs an 
ahdrigmal“in the District of 

Midp'apore, to which the Act applies, ami 

in execution of the decrees put np"'his 
tentWYo sale and .'purcHh'sed'it hiinself 
oti'Mhe^^ 20th'August''19^0. An applica¬ 
tion' was made to set aside the sale on 
the .l?th January 1922. Jt was far be¬ 
yond the peri(>d prescribed by Ait. 
166 of the .Limitation Act or even Art. 
12 of the ,Limitati6h Act. The Courts 
"below, having come to the conclusion 
that the .sale was’ a nullity, overruled 
the objection of limitation and set aside 
tllG S^lc 

'.ih’F flecree-holders have appealed to 
this'Coiirf'anil it i? c6hten(led fhat the 

sai:e‘'iVas .rio't |l nullity .and that the 
provisions ' of the Act .having-been made 

for ffie ■ b'enefit .pf a particular class of 
perS6hs''ijnd'hot for the general public, 
the .resp'onderits could waive , the iryegii- 
larit^-of the'.sale and tli|e. sale, therefore, 
was not alto'.i^ether invalid. e have 
heeri- referred' .'to certain , obsen-ations 

% Sropkerioe. J., in the . case of 


Ashutosh Sikdar V. Beharl LalKirtania 
(1). The learned judge observes—“When, 
the qbject of the Statute.has been .dc*" 
termined, if tlie statutory ju’ovision is 
not based oil grounds of public pfjicy,. 
and is intended oiily .for the Ijenefit 
of a,pm‘ticular person or class ui'persons 
the conditions prescribed by the Statute 
are not considered as indispensable and 
mav be waived, ,because every one has 
a right to waive, and to agree te waive, 
the advantage of a law or rule .made 
solely for the , benefit and jiroteclion of 
the. individual in his private Caiiacity, 
and which may be dispensed with with¬ 
out infringement of any public vigid ur 
policy.” The mere fact that the statutory 
provisions are intended for the-, benetif 
of a class of persons does not iiecessarHv' 
show that it is npt based on grounds of 
public policy. As was observed by Lord! 
Campbell, 1-. C., in Liverpool Borough: 
Bank y. Turner (2).,that “No universal 
rule can be laid down for the construe-- 
tioii of .Statutes, as to whether mandatoiy. 
enactmeijt^^ shall be conshlered directory 
only or obligatory with an inqilied miL 
Uheatiou for disobedience. It is the duty 
of Courts of Justice to try to get at the 
real intention of the Legislature^ by 
carefullv attending to the. whole, scope 
of the Statute to be^ construcfl” and in 
the case of Rajani Kauta (^hosc v. Sheikh' 
Rahaniati Ga^i (J), Mr. Justi(;c Mookerjee' 
observes: “The only rule that may be 
adoi/ted is, that when the. provisions of 
a Statute -have been contravened, if a 
question arises as to how far tlie proceed¬ 
ings are aifected by such contravention," 
the matter must be determined . with: 
regard to the nature, scope and object of- 
the particular provision which has.been, 
violated. No hard and fast' line can be. 
drawn between a nullity an‘d an irre- 
cruiaritv.’’ We, thercfqre, have to consider 
Bie object of the Act. Tha preamble 
states—“Whereas it i.s expedient, to. sup-, 
plement and amend the Bengal Tenancy 
Act, 18^5.” Section 49B of the Act 

(1)' 35 C. G1 at p. 74; 11 C. W. N. 1011; 0 C. L. 

J. ;i2.o {F. H.t 




37 C. L. J. 447; tl024) A. 1. R. (C; 408. ' , 
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lays down, “No transfer by an abori¬ 
ginal tenure-holder, raiyat or under- 
raiyat of his right in his tenure or hold¬ 
ing, or in any portion thereof, by private 
sale, gift, ^\ ill, mortgage, lease or any con¬ 
tract- or agreement, shall be valid to any 
extent except as provided in this Chapter." 
The voluntary alienation, therefore, is 
absolutely prohibited except as provided 
for in that Chapter, and section 49 K 
lays down “Notwithstanding anything 
in this Act, no decree or order shall be 
passed by any Court for the sale of the 
right of an aboriginal tenure-holder, 
-miyat or under-i'aij/at in his tenure or 

portion thereof, nor 
shall any such right be sold in execu¬ 
tion of any decree or order." There are 
certain provisos to ■which we need not 
refer. Section 49K, therefore, clearly 
lays down that there shall be no decree 
for sale of a tenure of an aboriginal and 
no sale shall be held in execution of a 
decree except a rent-decree and certain 
other cases mentioned in the proviso. 
It is not reasonable to hold that the 
Legislature having enacted that there 
shall be no voluntary alienation by an 
aboriginal to any extent except as pro- 
■yided in this C^hapter should allow an 
involuntary sale in the same Chapter. 
The enactment is for the protection of 
the aboriginals against any indiscreet 
transaction. That being the object of 
the enactment, we think it -was not open 
to him to waive the benefit of the pro¬ 
visions. AVe do not think that the mere 
fact that the enactment was made for 
the benefit of a class of persons, viz., 
the aboriginals in certain district 
shows that that it was not on the 
ground of public policy. We are, there- 
^ fore, of opinion that the sale was a nul¬ 
lity and, if the sale is altogether void, 
the question of limitation does not arise! 
That uestion arises where the sale is 
a valid sale until it is set aside, as it was 
in the case of Malkarjuji v. Narhari 
(4). Having regard to the view taken 
by us that the sale in the present case 
was not an irregular sale but a void one 
we are of opinion that the application 
IS not barred by limitation. 


The appeal is 
with costs. 

z. K. 


[ 1924 ^ 

accordingly dismissed 
Appeal dismissed. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 32 

OP 1923. 

July 21, 1924. 

Present;—Mr. Justice Reillv. 

MULKI NARAYANA KAMMATHU 

AND OTHERS—DEFENDANTS NoS. 2 TO 4— 

Petitioners 

versus 

KOLATHINGAL KUNHI MOYI 

AND OTHERS —PLAINTIFFS NoS. 1 AND 2 

AND Defendants Nos. 1 to 5— 

Respondents. 

Ctyntract Act (IX of J87S), ss. OS, 96, lOTSale 

of goods~~\ endee s failure to take delivery—Re- 

jmdiatxon of contract—Vendors lien on goods sold— 
Re-sale. ^ 

i' Is credit and no time is 

lixed for delivery, the vendor has no lien and the 
^(mdee is entitled to immediate delivery. But 
where the vendee fails to take delivery within 
tne lime hxed and repudiates the contract, he 

advantage of the provisions of sec- 

The general provision of 
section 9o of the Act giving the seller a lien on 
sold goods remaining in his possession has effect 
unless some exception applies, and the vendor in 
such a case has a right under section 107, to re-sell 

the goods and recover the loss from the vendee, 
ip. 851. col. 1.] 

under section 25 of Act IX of 
the High Court to revise 
the decree of the Court of the Subordi¬ 
nate Judge, South Malabar at Calicut, 
m h. C. S. No. 138 of 1922. 

Mr. A". P. Ramakinshna Iyer, for the 
Petitioner. 

.—The plaintiffs allege 
that th^ sold 2,500 cocoanuts to defend¬ 
ants at Rs. 41 a thousand, that the defend¬ 
ants agreed to remove the cocoanuts from 
jnainUffs warehouse "within four days, 

defendants did not remove them 
5 # ’ plaintiffs after notice to 

sold the cocoanuts by auction 
at Rs. 35 a thousand. Plaintiffs sued de¬ 
fendants for the amount of the loss on 
the re-sale. Defendants denied the sale 
to them, but the Subordinate Judge 
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made a deci'ee for plaintiffs as sued for. 
Defendants Nos. 2, 3 and 4 pray for 
revision. 

It is urged before me that there 
•was no completed contract between the 
parties but only negotiations for the sale 
of thecocoanuts at Ks. 41a thousand from 
plaintiff and that even if defendants 
agree to buy 25000 cocoanuts, those 
cocoanuts were never ascertained and 
appropriated to the sale from among 
the cocoanuts in plaintiffs’ ware¬ 
house. But on examining the record, 
I find that there is evidence, not only 
that defendant No. 4/on behalf of defend¬ 
ants, agreed to buy 25,000 cocoanuts 
at Rs. 41, but also that he inspected the 
cocoanuts at the plaintiffs’ warliouse, 
where they were store din one lot, and 
agreed to take that lot. The Subordinate 
Judge was entitled to find on that evi¬ 
dence that the sale was complete. 

The only other point urged for 
defendants is that plaintiffs had no right 
to re-sell the cocoanuts. The argument is 
that they could do that under section 107 
of the Contract Act, only if they had a 
lien on the cocoanuts and that in this 
case they had no lien, as it does not ap¬ 
pear that any definite time was^ fixed for 
payment. For this defendants’ Vakil re¬ 
lied on section 96 of the Contract Act. 
Under that section, if the sale was on 
credit and no time was fixed for delivery, 
then plaintiffs would have no lien and 
defendants would have been entitled to 
immediate delivery. But in this case, 
the time for taking delivery passed and 
defendants repudiated the contract. If 
the sale was on credit, as appears to have 
been the case, defendants would have 
had the right to immediate delivery, 
against which plaintiffs could not have 
set up any lien. But as defendajits failed 
to take deliveiy within the time fixed and 
repudiated the contract, they cannot take 
advantage of the provisions of section 96 
which give the buyer a right to delivery 
without payment in certain circums¬ 
tances. The general provision of section 
95 of the Act giving the seller a lien on 
sold goods remaining in his possession 
has effect unless some exception applies. 
In the present case the Subordinate 
judge was right iu finding that plaint¬ 


iffs were entitled to re-sell Jthe cocoanuts 
and to recover the loss from defendants. 

Tlie petition is dismissed with costs 
of respondents Nos. 1 and 2. 

V. N.v. Petition dismi.'iacd. 


CALCUTTA HIGH COURT. 

Appeal fuo.m Appellate I)Ef;REE No. 585 

OF 1922. 

May 15, 1924. 

Present :—-Justice Sir William Ewart 
Greaves, Kt., and Mr. Justice 

Chakravarti. 

KRISHNA MOHAN CHOWDHURY— 

P la I NT IFF —A PPE LL ANT 

GOUR SUNDAR CHOWDHURY— 

AND ANOTHER—DEFENDANTS—RESPONDENTS. 

Specific Relief Act (/ of 1877), s. 1^2—Declaratory 
suit—Consequential relief, question of -Duty of 
Court. 

It is not opoii to a Court (o dismiss a suit filed 
under section 12. Specific Relief Act, on llie 
ground tliat a n\ere dei-iaration will not sufliee, 
willjoul takinj? evidence and ^^oin" into tlie facts, 
[p. 852, col. 1-1 

(hikul Xatli 'Till V. The New Birhhum ('oal Co., 
Ltd.. 80 Ind. Cas. 581); 27 C. W. S. !)72; (1920 A. I. 
K. (C.) 18.‘1, relietl on. 

Appeal against tlie decree (M tlie 
District Judge, Chittagong, dated the 
1st August 1921, affirming tliat of 
the Officiating SuhoiTlinate Judge, First 
Court of that District, dated tlie 25th 
August 1921. 

Hal)U Chandra Sekhar Sen, for the 
Ai)pellant. 

Babu Narendra Kumar Das, for the 
Resiiondents. 

JUDGMENT. 

Greaves, J. —This is an ajipeal by 
the plaintiff' against a decision of the 
District Judge of C’hittagong, confirm¬ 
ing a decision of tlie First Subordinate 
Judge. The facts necessary for the 
understanding of this appeal are as 
follows: The jiresent plaintiff in the 
year 1914 commenced a suit for jiarti- 
tion and his brother who was a party 
in that suit filed a written statement. 
At this stage friends of the parties 
intervened and the plaintiff's case is 
that he was induced hy misrepresenta¬ 
tions to sign a solenama comiu'omising 
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the matters in this suit. Then the 
plaintiff commenced the suit out of 
which this appeal arises and in this 
suit he asked for a declaration that the 
decree based on the .‘^olenaUia tiled in the 
partition suit might be declared null 
and void and inoperative as having 
been obtained by undue influence, 
coercion and fraud. This was what the 
plaintiff asked for in this suit and he 
asked for nothing else. When the 
matter came before the First Subordi¬ 
nate Judge of Chittagong lie said 
without taking any evidence that such 
a suit would not lie having regard to the 
provisions of section 42 of the Specific 
Relief Act and he also stated that the suit 
was not prox^erly valued the suit having 
been filed on a Court-fee of Rs. 10. 
Against this decision an appeal was 
preferred to the District Judge and he 
stated that the appeal was not main¬ 
tainable having regard to the faetthat 
only a Court-fee of Rs. 10 had been 
paid and he referred to the provisioris 
of the Court Feds Act. ,It seems ‘ to us 
that the decisidns of bdth the Courts 
were wrong: It was not, we think, 
having regard to the decision in GokuL 
Nath Juit: The Ndw Birbkuiii Coal Co., 
Ltd.^ (1), opdn to the First Court to 
say that the suit did ndt lie without 
going into the facts' and considering 
the relief that was asked and this being 
so, it was not open to the lower 
AppeJlatd j Court' to dismiss the appeal, 
upon the ground upon which it Avas 
dismissed. It may be, as the respond¬ 
ents contend, that it ivill ultimately 
be found that the suit does not lie as 
a mere declaration will not suffice. 
But this is a matter tliat 'has to be 
decided after the ' facts have been as¬ 
certained and the Judge is in a posi¬ 
tion, to de^ with the point 'upon the 
facts as ascertained. ■ ,The appellant 
before us contends that no consequential 
relief is necessary. He may be right 
or he may be\ wrong but it appears to 
us.thal it is-imposBible for .the Court 
to decide the matter as the First Court 
purported to decide it without ascertain¬ 
ing, the facts. ' ' 

(p 80 Ind. Cn3. 589; 27 C. W. X. 972; \ T 

JR.JC.) 183. . . 


In the circumstances, we allow the 
appeal and the matter must go .ba^k 
to the First Court in order thaf "'the 

f » 

suit niav be registered and dealt Avi'fh 
on its merits. After that has been done 
if an appeal results it will then y be 
possible - to say Avhether a ^^cond appeal' 
lies or not of whether haviiig regard' 
to the value of the suit ' there sboYild 
be a first appeal to this Court, if appeal 

there b'e. ' . -i,.,.. 

The appellant will be entitled to his 
costs in this Court.' Costs' pf' tHe 
lower Aj^pellate ‘ Court Avill abide thO 
result. ■' ' ■'* 

Chakravarti, J.—I agree. ' 

jj v-- . Appeal allowed. 


BOMBAY HIGH COURT. 

. Original. Civil jrRrsDirTiO'N* Sc it 

No. 2142 OF, 1920. ’ - - 

-.Alarch 29, 1923. 

Present Justice Marten. 

JETIIABHAL VERSEY & C6.~ 

: Plaintiffs ‘ 

X'CVSU s 

AMARCHAND IVLVDHaVVJI & Co.— 

Defendants. 

Civil Procedure , Code iAct V of lf)0Sh ss. 23, 
lol—Inherent jurisdiction. Scope of—when 
to be stayed — Transfer—. Test' — Suit, vexatioiis 
and oppr'essire. * ’ ,i ' ' 

Appeals to the inherent jurisdiction of the 
Court have to be regarded with the greatest 
caution. But if after exercising such caution ^e 
Crnirt is clearly of opinion that tlie jufi^tilicti6n 
ought to he exercised, it vsKoiilcf not ‘ be intimi¬ 
dated from so doing because no case oli all fours 
is forthcoming from the reported decisions in the 
various. High Courts. : [p. 85'5, col, 2.] ' 

The Court will interfere to prevent vexatious 
proceedings which would liave 'the effect of p^' 
venting the due administration of justice. . [p: 856, 
col. l.X . • ; 

Mulchand Rnichand v. Gill cfc Co.. 5.3,Jnd. Cas. 
518; 21 Bom. L. R. 05.3 at p. 966 and ^^cI{ehry 
v. Uivis, (1882) 22 Oh. D. 397; 52 L. 'J. ChL325; 
47,li. T. 5-Jtl)r31 W. R. 305; followed. 

Section 25 of the Civil Prceedure Code docs 
not apply or at any nite should net, be cenfined 
to objection to a particular Judge personally. .T.k® 
objection must apply to the High Court as' a 
•whole, [p. 8(^0, col. 2‘J ' 

The test for a transfer is much; the same as 
for a stay of suit under secticn Ipl cf the Civil 
PrccCiduro or pltern^tiyely the. nither _ itorQ 


« 
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lonient^test adopted in sertion 527 of the rriniinal 
Proceduji’eCode. [p. 8G(1^, col. 2.] 
jPMuxtiiTa. who .carried on busmos.^ in Bombay, 

RpJlgqea and Calcutta and had their head olli^’e 


id raw 


at''J:J.Oiml)ay brought a suit, at Bombay against 
defendahts who als') carried on liusiness at those 
places as merchants and (‘ommis.=^i')u agents. 'J'lie 
suit,was .for accounts in respect of oeruain trans¬ 
actions which had taken place at Rangoon under 
insfjuptid^is of a partner of tlic plaintitYs' lirm. 
T|ie booKs of account as well a.i all the principal 
wUuesssa were at Rangoon and the suit involved 
a determination of the custom of trade observed at 
.X^angoop -with regard to the transactions.^ After 
tii'c tiling of, the suit defendants paid what they 
regarded as balance due to the plaintifT.s and 
offered to paj" taxed costs to date but prayed that 
the /Suit should .br stayed : 

Jlfld, (l)..th^t. it would be most inconvenient 
to the defendants to have ,the suit tried at Bombay; 
[p. 858, cols. 1 6c 2; p. 859, col. 1.] 

(2/-thAt as from’the dato wlien the defendants 
paid the amount to the jilaintitTs and offered to 
pay.t^xed ^osts, the suit was vexatious and 
oppressive to the defendants ; [p. 859, col. 2. 

(3; that' the plaintiff was at lilicrty to wit 
the suit under,Q. XXHI. r. 1, Civil Procedure Code, 
but.in, default of his so doing within the time 
limited for presenting an appeal, all further ]>ro- 
C2sdmgs m the suit should lie stayed, [p. 859, col. 2.] 

FACTS.— Plainlift'd who carried oa 
biisihess in rice at Bombay, Rangoon 
aiid Calcutta and had their head office 
at' Berlabay brought ^ a suit for accounts 
in.'respect of certaiii transactions with 
ddfeudants who according to the plaintifTs 
were m&rchants and commission agents 
with their head office at Bombay and 
bi'arich ^of^ices at Rangoon, Calcutta and 
Karachi. It was alleged that plaintiffs 
employed defendants as their commis¬ 
sion agents and agreed to pay their 
u^al' commission; that defendants 
braiich office at Rangoon used to carry 
out ihst'ructioiis given by the plaintiffs 
repr^seiltative at Rangoon for buying 
a.tld/'''selling ri(;e, that defendants 
bratidh office having entered into cer¬ 
taiii’‘spibculative transactions on behalf 
of’ tfte plaintiffs which the latter had 
iid.t’ aut'lihrised, disputes arise between 
the pkrties and ‘as the accounts for the 

Sartibat y6av:^ 1975 and 1970 had not been 

adj'iist'ed, defendants had in their hands 
Iffr^e Slims of money as well as some 
goods belonging to the plaintiffs, but 
had withheld the same , owing to the 
dyspiit'e. The defendanl,s contended that 
tlie fi,rm with which the jilahdiffs hatl 
dealings at Rangoon was not a branch 
of the defendants’ firm in Bombay but 


was differently constituted and tliat, 
therefore, they, the defendants, were, not 
concerned with the 1 ransaetions betwi'en 
the plaintiffs, and the Rangoon firm; 
that they were the commission 

agents, of the plaintiffs; that the agency 
alleged by the plaintiffs,was between the 
plaintiffs and the Rangoon fii'in and was 
entered into at Rangoon, that no part of 
the cause,of action had arisen in Bombay 
and the High C’ou.rt liad no jurisdiction 
to ti-y tlie suit. They further contended 
that all transactions took plac.e and all 
moneys were paid at Rangoon, that .all 
books of account, papers, etc., relating 
to the said transactions Avere at Rangoon; 
that the. principal Avitnesses of both 
parties Avere at Rangoon and commis¬ 
sions AA'ould have to issue for taking 
their evidenge;...that if the suit Avas 
allowed to proceed at Bombay it Avould 
involve a great .hardsliip, expense and 
inconvenience to , the. defendants; and 
that even if the High Court had. .juris¬ 
diction the suit ,should be stayed, or 
ti’ansferreii to the. Court at Rangoon. 
The defendants .then traA-ersc-d the other 
allegations of the i)laintiff’s AA-ith regard 
for accounts and alleged that they_ did 
not enter into any forward .transactions; 
that no sums Avgre dne from tliem to 
the plaintiffs and that Avhen the accounts 
for the Samhat rear 137C Avere made up 
bv the Rangoon firm, _ the _ <lefendants 
forwarded to the plaintiff’s on 28lJi 
Febniarv 1921 a cl^.ecjue for the total 
amouni. found due by the Rangoon firm, 
and th^v offer to pay taxed costs to 
date. The main issue 

AA'as; 

(4) “Wiiether the suit 
staved ill any event on _ 

the balance of ineonyenience and tJie 

suit being oppressive. . - , 

Messrs. Davar and Desai, foi the 

Messrs. Jinnah, Taraporevalla and 
Engineer,-ior the Defendants. . 

JUDGMENT. -[After statiu- the 
facts and discussing tl,e pleadin.-s of the 
parties His [.ord?!iip proceeded 

pro^d here are shortly .as folh^ws.. The 
parties come from Cntch or KathiaAvar, 
but their businesses are moinly elseAvhere. 


in the case 

should not be 
the ground of 


INDIAN CASES. 

JETHABHAI VERSEY Sc CO. V. A^^ARCHA^'D MADHAVJI Sc CO. 


[1924 


li6 disputed transactions between the 
parties are (a) in gunny liags, and {h) in 
rice. 1 lie transactions in gunnv ba^s 
number about 100 to 125 and .amount 
^ to^ a])out three to four lacs of 
1 upees^ ilie transactions in rice are 
about 500 or (>00 aiul amount to nearly 
lupees lifty lacs. All the transactions 
took ])lace in Rangoon, and all the 
instnictions for thest^ transactions Avere 
given in Rangoon to the defendants 
hy Khimji and dV>kersey. Khimji was 
admittedly a partner in the plaintitTs’ 
nrm. Jt is in dispute whether Tokersev 

also was a partner in the plaintiffs' 
film, h iirtlier, the moneys in respect 
ot these transactions were j>aid in 
Kangoon and all deliveries were "iven 
or taken there. Substantially all^ the 
books ot account and vouchers relating 
to tlie suit transactions are at Rangooin 
iMirther the other ))arties to tlie trans¬ 
actions are all merchants in Rangoon 
and consist of ('hine.se. Burmese, Kuro- 
pecuis and Madrasis, d'he books of the 
Lhinese and Burmese merchants are 
written in the Chinese and Burmese 
anguages respectively, Avliile the Madrasi 
books are in Tamil. Jt is not practicable 
to get business men to come from 
Rangoon to Bombay to gave eviilenee 
for tlie journey takes aboiit eiglit davs 
if a traveller goes ria Calcutta.' I think 
It Avould probably take longer if he 
went by Colombo unless' lie Avas for¬ 
tunate in meeting connecting boats 

It is in dispute whether the plaintiffs 
.are acting bona jide in persisting in 
having this suit tried in Bombav. fhev 

contend that the transactions in'question 

private ventures of iChimii 
and Tokersey, and that they are now 

hostile to them. The defendants allege 
that the suit is being continued in 

to harass the defend- 
them to some settle- 
V ould not othei'AA'ise 
plaintiffs are wanted 
. - both in Bombav and 

in Rangoon and liaA^e decrees out a^^ainst 
them in Bombay, and that that fs the 

real reason why tliey have remained in 

Cutch and have put forward rerinests 
for adjournment, and that under all the 
Circumstances it would amount to a 


- - — — - ^ m ^ * 1.7 

Bombay in order 
ants and so force 
ment Avhich they 
agree to; that the 
by their creditors 


denial of justice if they ivere forced to 
hai’e the matter tried in Bombay. 

dhe plaintiffs haA’e called no evidence, 

but the defendants have called their 

Rangoon partner Jivandas Sevchand. 

It ajjpeais from his evidence that in the 

rice transactions a question Avill arise on 

the local laAv of Rangoon Avith regard 

tu the rice control. Jt Avould appear 

tliat in these rice transactions the 

})laintiffs have been debited and credited 

lAith certain bonuses. The defendants 

say tliat tliis is in accordance AA'itli the 

practice in Rangoon and that this 

practice Avas not an infringement of the 

local regulations. AVIielher that lie so 

oi nut would lie cminentlj^ a matter for 

nie I^angoon High Court to detennine, 
II possible. 

1 hen the same Avitness in ansAver to 
the Court made a statement which might 
lie Iialile to misconstruction. He said: 
If a commission Avas sent to Rangoon 
to take all the eAudence, Ave should 
have no objection. If all the evidence 
IS taken there, Ave have no objection.” 

p .^^^iug cross-examined he said : 

. * were taken on commis¬ 

sion. Ave sliould have no objection to 
b^ing tried in Bombay.” Whereupon 
C ounsel for the ]Alaintiffs said; “I say 
now I shall liaA'e no objection to all 
CA'iflence being taken on commission 
including this gentleman's.” What the 
witness meant there was, I think, that 
if all the evidence on both sides was 
taken on commission and no other evi¬ 
dence was alloAved to be called at the 
trial, then his firm AA'ould not object to 
the Bombay C'ourt determining the 
rights of the parties. But that Avas only 
a layman’s reply and as AA'as pointed out 
by his Counsel shortly afterAV’ards, a 
commission to Rangoon AA'ould not pre- 
A'ent the plaintiffs from afterAA'ards calling 
oral evidence at the trial in Bombay 
and thereby springing a sui*prise on 
their opponents and a surprise moreoA’er 
AAdiich they might be unable to cope 
with by calling rebutting eA'idence. 

F urther, on March 2nd, 1923, Avhen I 
asked Counsel for the plaintiffs hoAV he 
®^,§g^sted the case should be tried, he 
said he AA-anted it to go before the 



Vol 82] INDIAN CASES. fi35 

JBTHABHAT YBRSEY & CO. V, AMARCHAKD MAPHAYJI <Sc CO. 


Commissioner of this High Court in the 
ordinary Avay. Then wlaen I said a 
Special Commissioner might liave to be 
appointed to go to Rangoon and that 
provision must be made for his costs 
■and that in the fii-st instance those costs 
-should be provided by the. plaintilT^? 
without prejudice to their ailtirjiate 
■incidence, Counsel .said: *‘If I am tfi be 
'asked to deposit costs here for a Special 
Commissioner I sa^ I am not obliged to 
do so, and that if I am ordered to do 
so, I withdraw my application to consent 
to Special Commissioner to Rangoon." 
As to this, I will only say that if the 
Court has to appoint a Si)ecial (’’ommis- 
sioner to go thousands of miles away 
to Rangoon -and be engaged on a 
lengthy enquiry, such cash deposit must 
be made in order to provide for his 
'costs. I am referring of course to his 
costs and not to the costs of the parties. 
TThat being so, as it is the plaintiffs 
suit and they have selected this incon¬ 
venient forum of Bombay, it would 
seem only reasonable that in the hrst 
instance they should provide the initial 
Court costs necessary for the determi¬ 
nation of this suit, just as if they were 
‘additional Court fees, leaving it to the 
Court hereafter to say how those costs 
should be ultimately borne. The plairit- 
'iffs have, therefore, once more put me 
in a position of difficulty. 1 heir Counsel 
has declined to accept the terms which 
were provisionally arranged on January 
9th. 1922, for selecting a limited number 
of items in the gunny bag transactions 
as a test to determine the liabilities of 
th6 parties, and have insisted on raising 
the point- about the rice bonuses which 
is not expressly pleaded in their plaint. 
They have now created obstacles in the 
way of an alternative solution of the diffi¬ 
culty, viz.y to send a Special Commissionei 
to Rangoon. They prefer to take up 
the position that if the defendants want 
a Commission to Rangoon, they must 
first pay the estimated ppenses thereof 

into Court under O. XXVI, r. 15. 

These then being some of the main 
facts, what is the law on the subject. 
The jurisdiction under which 1 am 
asked to stay all further proceedings m 
this j^ction is contained in section 151 


of the Civil Procedure Code, which runs: 

“Xothing in this Code shall be deemed 
to limit or otherwise affect the inherent 
power of the Court to make such 
orders as mav be necessarv for the 
ends of justice or to prevent abuse of 
The process of the Court." 

Ap]ieals to the inherent jurisdiction 
of the Court have, I need Jiardly say, 
to be regardetl uith the greatest caution. 
But, if after exercising such caution, 
the Court is clearly of opinion that the 
jurisdiction ought to be exercised, 1 do 
not think it should be intimidated from 
so doing, because no case oii all fours 
is forthcoming from the reported 
^ieeisions in the various High Courts. 

The onlv Indian decision to wliich I 
have been referred is that of Ge^ffert 
V. Ruckchand Mohia (1) where under the 
then existing Code there was power 
for the Court to stay a suit if ‘‘it is 
satisfied that justice is more likely to 
life done by the suit being instituted in 
some other Court." That was a suit 
for a libel published iii the Boyubay 
Gazette. Accordingly the cause of action 
arose in Bombay. The learned Judge 
refused to stay tlie suit merely on the 
ground that the libel related to the 
alleged wrongful dismissal of the vd‘'ibit- 
iff from his employ, which was the 
subject of another suit between the 
same parties in a District Court, where 
most of the witnesses were living. With 
great respect I entirelj’ follow that 
decision, but it is of little assistance 
to me here. In the present case, sub¬ 
stantially the whole of the cause of 
action arose in Rangoon. 

On the other hand, Malchand Raichand 
v. Gill Co. (2) is ail instance where 
this Court restrained the defendant in a 
Bombay High Court suit from prosecut¬ 
ing against the plaintiff and others a 
suit in an up-country Court which had 
been instituted some twelve days before 
the High Court suit. There Mr. Justice 
Macleod, who was the Trial Judge, said 
at page 966* :— 

“I am...prepared to hold that in the 

flj 13 B. 178; 13 Ind. Jur. 306; 7 Ind. Dec. (n. s.) 

110 . 

(2) 53 Ind. Cas. 51 8; 21 _Bom. ^ V ” 

“"•Page of 21 Bom. L. R.— 
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f-ireuTiistan'ces of this case justice re- 
cjiiires that an order should go against 
the defendants in this Court in personavi 
from proceeding with the suit in the 
Bijainir Court. All the evidence re¬ 
quired for tlie purpose of deciding the 
dispute u'ould he in Bombay,... It is'quite 
deaf that this case should be tried in 
Bombay. It vould be a most undesir¬ 
able lirecedent that coihniission agents 

D a. \ ^ ^ make advances to up- 

CQuntiy merchants on their cotton should 
be dragged to up-country Courts in cases 
of dispute whicdi may occur between 
them on these transactions." 

That decision was confirmed on appeal 
for the reasons there given. 

Turning next to the English decisions, 

I .'find that the broad basis on w’hich 
the jurisdiction is exercised, may be 
summarised as follows, viz.^ that' the 
Coxirt will interfere to prevent vexatious 
proceedings which would have the effect 
of preventing the due administration of 
justice. Thus in McHenry v. Lcu'e-s*' (3) 

Lord Justice Bowen at pas-es 407-408 
said : — 

“I agree that it would be most unwise 
...to lay down any definition, of what is 
ve-^atious or oppressive...! would much 
rather rest on the geiieral principle that 
the Court can and will interfere Avhen' 
ever there is vexation and oppression 
to prevent the adniihlitfation'of justice 
being perverted for an unjust end." , 

Then in the sdm'e , case Lord Justice 
Cotton at page 406 said :— 

. ‘Jii the firk place, it ,is a jurisdiction 

;^*i'>ic*li one on^ht to everpi.c;p wii-n 


■[ 1^4 


wiiicli one ought to exercise with extreme 
caution. Stopping in the middle of- a 
suit a plaintiff frCm going on when 
he^ hAs 'a'right of action as against the 
defendant,^ is'a jurisdicfibn'which ha^ 
fb*'.be exCrcishd with very' cohsiderable 
chutidn." 

Tiidse; principle^ were more p'articu- 
laflj" considered by the Court'of Appeal 
in Logtin y. Bank' of Scotland (4). Jlie 
headndte riins — 

Court will stay , an action,’ 
brought within the jufisclictioii, in 

{3f(18‘82) 22 Ch. D. 307; 52 L. J. Ch. 325 47 L 
T.Sia; 31.W.R. 305. 

(4) (1906) 1 K. 15.141;.75 L. J. K. B. 218;' 94 L 
T. 153; 54 W, R. 270; 22 T. L. R‘ 1$7, ' ' 


respecf of a cause of action'out 
of the jurisdiction, if satisfied, th'^i' po 
ihjustic.e will be done thereby . the 
plaintiff, and that the .^defendant, would 
be subject to sifch injustice in,defending 
the action ,as wou'^d afhduht to ^vexairpn 
and dp'pression, to which he wopld riot 
be subjected if ah action were brough^, 
in ariqtlier, and acc'essiiile Court, where 
the cause of action'arose.*' . , . ,, , 

The suit .there was for £ dagiages 
for misrepresentationa .in a prospectus. 
The naine^ of the Bank of .Scotland 
appeared on the prospectus as'the 
ers of tlie Company, and accordmgiy 
they and their treasurer .arid certain 
directors of the Coihpahy were sue'd\as 
defendants. The writ was served oh the 
London branch pf tire Bank of,,Scotland 
and also on onp of the directors who 
was resident tji.k'e. Bank applied 

to stay al] further pfoceedings,j 
action on the ground that it was vexatious 
and oppressive and an abuse pf . the 
process of the Court. iord Goxell 
pointed oiit that the action yyas. puj'e.ly 
a ^coltish akjon and all the tfarisap^tiohs 
Avhich gave rise to the alleged causie of 
action took place , ex,clusiyely in , Scot- 
land, and that all the parties tq the 
action resided jn Scotland, . jvl.tn ,the 
exception of the^ defendant Scott, whp 
^tpeared to reside in (.Londori. -At 
page 147 the learned Judge said - 
‘.'If this action be fought out, .it,,is 
obvious , that it will involve calling ,a 
nuipber of .witnesses, all of whem. 

^.^side in Scotland, and nope ip Biiglfind, 
th,ej production ^ of numejqus' bookSi 
documents, and ,papers rela^^ipg to tl]© 
rpatters ,in. question jn Sco^yan.d^...aud 
|tu.s .perfectl5’ clear that a . ca 8 ( 5 ^ qf this 

hind ,ought, if,,pos,siblej.,A 9 . .bei,trieduii 

^f^tlapd, apd that the inconvenience aud 
difficulty placed .ppon the , .deferidahts 
iri.P.9nduqting the case in England would 
be so great as. to put a great ^oppres¬ 
sion npoii them, if they werq, obliged to 
I>rodiice and keep their witn,^sses and 
documents, etc., in Lqndon daring the 
time sueli a, trial ,a^ that which would 
take place would last." 

, Then_after referring tp Xh.e. casfs ..I 
h^ye mentioned, the learned Judge 
stated at page 150;— 
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‘/The difficulties which arise in the 
exercise tliis power of the Court do 
not appear to be so much difficulties in 
Bleating. the law as difficulties in ad- 
niinistering or applying it. The Court 
should, 04 the one. hand, see clearly 
that; in^ stopping an ajCtion it does not 
do injustice, and,,on the other hand, I 
think the Court ought to interfere 
.whenever there is such vexation and 
opp^ression that the defendant who 
objects to the exercise of the jurisdiction 
would be subjected to such injustice 
that he ought not to be sued in the 
Court in which the action is brought, 
to w'hich injustice he woidd not be 
subjected if the action were brought 
in ,another accessilile and competent 

Court.” ^ , 

/Then at page 151 the learned Judge 

proceeded: . 

“It seems to me clear that the in¬ 
convenience of trying a case in a parti¬ 
cular. T^’ibiunal may be such as practically 
to work a serious injustice upon a de¬ 
fendant and be vexatious. This would 
probably not be so if the difference of 
trying in one country rather than in 
another .\yere merely measured by some 
extra expense; but where the difficulty 
for the defendant of trying in the 
country in which the action is biought 
is such that it is impracticable to 
properly ti'V the case by reason of the 
difficulty of procuring the attendance 
of busy men as witnesses, and keep 
ing them during a long trial, and ot 
having to deal with masses of books 
documentSj. and papers which are not 
in the country where the action is 
brought, and of dealing with law foreign 
to the Tribunal, it appears to me that 
a case of vexation in some circumstances 
may be made out if the plaintiff 
chooses to sue in that country rather 
than in Jhat where everybody is and 
where all the witnesses and material for 

the trial are.” 

Then, after referring to the possi¬ 
bility of s,uing in England a Bank 
who4 head office was in Australia, or 
Brazil in respect ot transactions 
which took place in Australia or 
Brazil, the learned Judge continued 

(page 152):— 


“This matter is, in this respecb^.^of 
general importance, because so many 
Bunks and other mercantile hoiis^s 
which are established in our Colonies 
and in the United States and oth^r 
foreign countries have branches her^. 
To a business concern to allow actions 
to proceed in such circumstance^ when 
there is a proper and adequate Tribunal 
in the place ivliere both parties really 
are, and dealt with each other, and 
all the evidence is, would be intoler¬ 
able'. In tlie present case, apart from 
this question about Scott, it is difficult 
to conceive anything more harassing 
to the defendant Bank than to have 
their officials dragged up to, London 
for a lengthy trial, when the, Coqrt 
of Session is, so to speak, across tlie 

Avay in Edinburgh.All this to my 

mind is not measured by mere 
expense.” , ., 

Accordingly the Court stayed the suit 
in that particular case. ^ 

In the other two suits to which I 
will refer, the alleged cause of acBon 
arose curiously enough in India. One 
is Egbert v. Short (5) a decision of Mr. 
Justice Warririgton. The other is 
In re Noi-tons Settlerient, Norton v. 
Norton ((5) a decision of tlie Court of 
Appeal. In botli cases suits Avere com¬ 
menced ,in England liy a Avife against 
lier husliand or trustee, and tlie defend¬ 
ant applied fov and obtained a stay on 
the ground that they Avere vexatious 
and that the disputes should more 
properly be tried in India. Substan¬ 
tially the decisions AA’ere applicatioqs 
of the principles referred to in the 
above Atnk of Scotland case (4) but 
I may quote Avhat Lord Justice Vaughan 
AVilliams said in In rc Norto7i's Settle- 
ment (6) at page 179, viz. 

“I Avish to saj', further, that the un¬ 
doubted inherent jurisdiction of the 
Court to stay jiroceedings on the 
ground that they are an abuse of the 
process of the Court should ahvays 
be exercised AA’itli the greatest care 
and caution....As I have already point¬ 
ed out, in order to justify a stay it 

(5) (1907J 2 Ch. 205; 70 L. J: Ch 520; 97 L, T. 90 
23 T. 1^. R. 558. 

(C> (1908) 1 Ch. 471; 77 L. J. Ch 312; 90 L. T. 357. 
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Is, as a rule, necessary that something 
more should exist than a mere lialance 
of convenience in favour rif proceerl- 
ings in some other country. In my 
opinion it must be lu’oved to tlie satis¬ 
faction of the Court that either the 
expense or the difflculties of trial in 
this country are so great that injustice 
will be done-in this sense, that it u'ill 
be very difficult, or a practically im¬ 
possible, for the litigant avIio is ap¬ 
plying for the stay to get justice in 
this country. Speaking generally, one 
may say that the litigant must show 
that some injustice will be done to 
him. There is also another considera¬ 
tion to be borne in mind. If the 
Court, taking all the facts into consider¬ 
ation, comes to the conclusion tliat a 
plaintiff in commencing an action in 
this country has not done so on account 
of any legitimate advantage which a 
trial in this country will give liiin, 
but for purposes entirely foreign to that 
legitimate purpose, then, a])art from 
any question as to expense or in¬ 
convenience, in my opinion not 
only has the Court jurisdiction, l)iit 
it is its duty, to stay the proceed¬ 
ings". 

Applying then the test laid down by 
Lord Justice Vaughan Williams, are 
either the expense or the difficulties of 
trial in the Bombay High Court so gieat 
that it would l>e veiy difhcult or i>racli- 
cally impossible for the defendants to 
get justice in this Court? I (piite accept 
that mere inconvenience is not sufficient. 

It is clear to my mind tliat putting the 
matter in the most favourable ^vay to 
the plaintiff, it would be most incon¬ 
venient to the defendants to liave this 
suit tried out in Bombay. Tliis incon¬ 
venience will in the main fall on the 
defendants, for the plaintiff is in the 
happy position that he is entitled to call 
upon the defendants as’ his commission 
agents to account for the proceeds of his 
goods that have been bought or sold 
on his account. He may accordingly 
remain safely in Catch, and merely in¬ 
struct his Counseland Solicitors to require 
the defendants to prove strictly everv 
single item in their accounts, and pro¬ 
duce all necessary books, vouchers 


etc. If, therefore, this Court had a 
complete discretion as to where this suit 
siiould be tried, I should undoubtedly 
hold I hat if ought to be transferred 
to and tried in the present High Court 
of Rangoon. 

But does this case go further than mere 
inconvenience? Jn my opinion it un¬ 
doubtedly does. What Lord Gorell has 
stated with reference to the officials of 
the Bank of Scotlanfi applies in a con¬ 
siderable degree to the defendants’ busi¬ 
ness at Rangoon. But one must re¬ 
member tliis that wliereas Edinburgh 
IS only some eight hours by rail from 
London, Rangoon is some eight days 
journey from Bombay. And in the 
English suit there was no ditficulty about 
languages. Here the evidence is that 
the defendants will I’equire Burmese, 
Chinese and Madrasi merchants to pro¬ 
duce tiieir books, all of which are 
written in their own languages. But 
Burmese and CJiinese witnesses are 
practically unknown in our Courts and 
Tamil speaking witnes.ses from Madras 
are rare. \\ e liave no Court interpreters 
who know any of these languages. Con¬ 
sequently special arrangements w'ill have 

to be made for the necessary official 
translations of all tliese documents and 
the oral evidence of the witnesses. It 
is to my mind clear that in any event 
a commission would have to go to 
Rangoon. It would be monstrous to 
say that the defendants must either 
do the im])Ossil)le, that is, require in¬ 
dependent business men to travel from 
Rangoon, or else have their evidence 
shut out. And even if a commission 
were issued, I think when it returned, 
the Trial Judge or our High Court 
Commissioner might he in the great¬ 
est praetieal <liffieulty as to how he 
should proceed. The plaintiffs might 
call some oral evidence to answer 
which another commission might be 
necessary, and there is almost bound 
to be great ]>ractical difficulty about the 
books. Some of the defendants' books 
are required for proceedings in Rangoon 
and in. any event the defendants can¬ 
not be asked to forward recent books 
to Bombay, for they might easily be 
required any day in looking up or en- 
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forcing transactions with other parties. 
In this connection the defendants' 
witnesses no doubt admitted that they 
would not require the Samvat 1973 
books for their daily business now and 
that thei'e would be no liardship in 
bringing those books down. Hut the 
suit transaction are not in respect of 
the year 1973. They are for tlie Sam- 
vai years 1975 and 197() (1918-1920). 

In short, 1 have to tlie best of my 
ability endeavoured to forecast what 
would be tlie probable course of events 
if I allowed tliis suit to proceed in 
the ordinary way. But in the result 
I can find no solution to satisfy my 
sense of what is required for the due 
administration of justice in the present 
suit, except to have the disiiutes tried 
at Rangoon where the High Court “is 
so to speak across the way" as Lord 
Gorell put it in The Bank of Scotland 
case (4). I have already referred to 
the matter about the local law of Ran¬ 
goon with reference to the rice control. 
That is an additional reason why the 
matter should be determined at Ran¬ 
goon. Other reasons are the large aggre¬ 
gate numbers of the various trans¬ 
actions and the large sums involved. 

Nor can I accept the plaintilTs’ con¬ 
tention that all the matters in disiuite 
can be tried by tlie Bombay High 
Court Commissioner on taking the 
accounts. A reference to the further 
issues (5—13) that have now iieen put 
in will, 1 think, show that there are 
many points which ought to be dealt 
with by the Trial Judge and not left 
to the Commissioner. For instance, 
the initial dispute as to the authority 
of Tokersey and Khimji and as to 
whether these transactions were on 
behalf of the plaintiffs or were private 
ventures of their own, are matters for 
the Trial Judge and not for the Com¬ 
missioner on taking the accounts. 

But there is one important distinc¬ 
tion which must be taken into con¬ 
sideration in this case and that is that 
this suit was not wholly vexatious and 
oppressive at the date of its institution 
in August 1920, because it has at any 
rate resulted in the defendants paying 
a sum of Rs. 33, 545 in February 1921 


and offering to pay the plaintiffs taxed 
costs up to that date. Hut that does 
not, in my opinion, conclude the ques¬ 
tion as to Avhether or not the suit is 
oppressive as from February 28, 1921, 
or some later date. A suit may consist 
of two claims A and B, and be only 
oppressive as regards A. If, therefore, 
a defendant satisfies claim B, 1 do not 
see why he should be precluded from 
contending that claim A should be stay¬ 
ed. In the present case I think the 
suit was ojipressive after February 28, 
1921, when the defendants paid tlie 
al)ove sum and made the above offer. 

1 have so far dealt witli tlie case 
irrespective of whether the iilaiiititf is 
acting from any indirect motive. The 
defendants say he is, and have juit for¬ 
ward certain reasons which in my opi¬ 
nion afford justification for their con¬ 
tention. I'lie idainlilf has not gone 
into the witness box, and I understood 
from his C'ounser.s statement to me on 
iMarch 2, 1923, that he is still in Cutch. 
The inference I draw from all the 
circumstances is that the jilaiiitiff is 
acting from an indirect motive, 
and that he hopes by remaining in 
Cutch to avoid all inconvenience to 
himself, aiul yet at 4he same time by 
continuing the proceedings in Bombay 
to put his opponents to such disadvant¬ 
age and to such oppression that they 
will either be forced to some compro¬ 
mise or else may run a serious risk of 
an adverse judgment in the a])senc‘e of 
evidence which would be. available for 
them at Rangoon, though not in Bombay. 

My conclusion then is that I ought 
to make an ord(*r to the following 
effect. The plaintiff is to lie at liberty 
to withdraw this suit under O. XXIH, 
r. 1, but in default of his so doing 
within the time limited for presenting 
an appeal, all further proceedings in 
this suit will be stayed. But this is 
to be on terms. The defendants must 
j>ay the whole of tlie costs of the suit 
up to February 28, 1921, when they paid 
the cheejue for Rs. 33,545 and offered 
to pay the costs up to date. As re¬ 
gards the subsequent costs of the suit, 
these will be paid by the plaintiffs, 
and there will be a set-off as to costa. 
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In view of tlie offer of Februai'v 28, 
19^1, 1 rlo not thi Ilk it would lie fair 
to make tlie defendants pay tlie costs 
down to tlieir tiling (d‘ their supple¬ 
mental written statement. Then tliere 
must be an' undertaking hy the defend¬ 
ants that they will raise no technical 
deferite to the plaintiffs suing the Ran¬ 
goon firm in Rangoon, even though 
thfe plaintiffs have elected in the pre¬ 
sent suit to sue Amarcluind Madhavji 
& Co. of Boihbay alone, and not all 
the partners in the Rangoon firm. There 
mtist also be an undertaking by the 
defendants that if th^. plaintiffs su^ them 
ih Rangoon, they will not ask for further 
security for co.sts against the plaint¬ 
iffs as being foreign plaintiffs. These 
undertakings, defendants’ Counsel have 
already expressed their willingness to 
give, viz.^ on January 9 and 20, 1922. 

Exrecution of this order is to he stayed 
for the limited time allowerl for tlie 
presentation of any appeal by the plaint¬ 
iffs from this order, and if any such 
appeal is presented, then pending the 
hearing of such appeal or until tlie 
further order of the Court. In any event 
the plaintiffs are to be at liberty to take 
such proceedings in the High Court of 
Rangoon in respect of the subject- 
matter of this suit or any part thereof 
as they may be advised. 

I f 

Issue No. 4 will accordingly be an¬ 
swered “yes, after February 28, 1921, 

but any stay is to be upon the terms 
set out in the judgment of the Court”. 

In. conclusion I should refer to one 
further point. On March 2, 1923, in 

answer to a question from the Bench 
as to the powers of transfer of suits in 
India, Mr. Davar was good enough to 
refer me to section 25, of the Civil 
Procedure Code. This section enacts 
that:^ 

“Where any party to a suit...pending 
in a High Court presided over l)y a 
single Judge objects to its being heard 
by him and the Judge is satisfied that 
there are reasonable grounds for the 
objection, he shall make a report to 
the Governor-General in Council, -who 
may, by notification...transfer such suit 
...to any other High Court.” 


That section was not rhatei'ial; at tlie 
previous hearings becatise the fthtigdon 
Court was not then a High Cohft. 
But now it is. Accdrdiiigly tills ^betipn 
affords a possil:>Ie alternative i:efhbdy 
in cases wJiere tlie C'uurt considers' tKat 
its inherent jurisdiction to stay sliits 
is not applicable. Counsel' were unaiblle 
to refer to any decided case on the 
operation of section 25, but' cited/the 
corresponding piovision in section/’527 
of the (''riminal Procedure pode, where 
a tfan.sfer may he diz’ected by . tlie 
Govei’nor General in Council “whenever 
it appears to liirn tlult such transfer 
will promote the ends of justice, or tend 
to the general convenience of the parties 
or Avitnesses.” I do not propose to 
decide what in general ubuld be 
reasonable ground^ for objection Avjthin 
the nieaning of section 25. Blit I' am 
satisfied that the section does not apply 
or at any rate should not be confined 
to objection to a particular Judge per¬ 
sonally, e. f/., that previously ivliile ,at 
the Bar he has advised one of the 
parties. In such a case all diflfieuUy 
Avould be met by the case being tried 
before another Judge of the skme High 
Court. Consequently tlie objection in 
question must, I thihk,' apply to the 
High Court as a whole. That "beih^ so. 

It would seem probable that the test 
for a transfer Avould be miicb the Scifhe 
as 1 have already indicated for a stay 
of a suit under ^ section 151 of the 
Code, or alternatively, the rather more 
lenient test adopted in section 527 
of the Criminal Procedure Code. 

In fact, however, ho formal objection 
has been made to me by the defendants 

under section 25. I have s'ugges't’ed it 
to their Counsel but have not pressed 
It. Ill the view I take thbre .ik'.a 
remedy under section l5l, and .accofd- 
itigly the more cumbrous procedure of 
section 25 should not be adopted, despite 
the fact that some saving in costs 
might be effected by a transfer as op¬ 
posed to a stay and a fresh suit. 

s. D. Order accordingly. 
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SINP JUDICIAL COMMIS- 
” ' 'SIONEP’S C6URT. 

Frnst%iv'iL^'!^^iOT:-2srTit 46 of 1920. 

Aprii rS, 1924. 

Prc^rtt;~Mr. Kincaid, J. C., and 
Mr. RnpchinfVKilaram, A. J. C. 

RAMZ^VN AND OTHERS—DEFENDANTS - 

V \ . !( ^ ,V.. }\_pxu^LtANTs' '■ 

FAI^R MAHOMED AND OTHERS — 

'.’'PlaiViti'ffs—Respondents. 

Advefse^' ‘^ossessi'tit—Possession of part, u'hc7i 
possession of'whole- - Orms'of proof - Civil Pro- 
c&.dute ' (Act A' PlOH), O. XXI, r. Wo - 

Possession of' tenafit, whether /osscssitjH of 
landlord. 

Possession of Ji pait of bind with delined 
boitixdafies-in exercise of an assertion to claim 
the whole is evidence of the ixisse^ion of the 
whole: [p 862, col. 2.J 

Jones V. Williams, (1837) 2 M. & M • **-6 at p. 

331; 1 M. '& H'. 51; « I... J. in. s.> Kx. 107; 150 E 
R.-781; *16 R. R. 611, Lm-d .Idrocafe v. Lord 
Blantyre, M79t -1 A. O. 770 at p. 701, Clarh v 
Elpkinstohe, ?1881) G A. C- 1^*1; 50 L. J. P. C. 
Sivdsubramahi)a v. Sccrctarj/ of State,' 0 M. 18o; 
at li. 305, 3 Irtd. ' Dec. ^(n. sO 505, Vithaldns v. 
Sefetetary of State,‘'Id 13. 410 at p. 417; 4 Horn. L. 
R. 28, relied upon. 

.^fhe onus of provinp; a subsistinff tit le to a lami 
is' on the p<irty who is out of possession anri th(' 
fa'ct that' a' 'party in' possession is' driven to 
instlUUe a suit under tlie provisions of O. XXI.^r. 
Ip3,.'pivil Procedure Code, does not shift the 
burden of proof on him. [p. 862, col. 2.) 



104i 8'^ar..P. C. .J. 260 (P. C. ). relied on. 

^AKpeaF against the decree of ^the 
AdcUttdhal Judicial , Commissioner, 
8 ihd,'d‘dtAd flie l2th ,May ,1920, m Suit 
Nb,;727-b'f 1918. ' ' ' 

Mfi'W, 'Lo6b„for the Appellants. 

'm. Bii-an'and Bulchand, for the Re- 

sp8n%i^t9l’ 

JUDGMENT 

a^ihst^liHe decision of Kennedy, A. ,J C, 
hdldirid*' that the' plaintitTs are entitled 
4 ... nc nfrain^t the 


The yiaihtifTs aVe' Babaiis by daste The 
fii^stdbtodaht is.a BHan>bhro and the 
second ’ clefetidanf the heir of a co-piu*- 
chas^r with the firet defendant 6f plot 
No.'? ftbrh one Lshak, a Bamrt. This plot 
has beefi, the subject of dispute for oyer 
tweh'ty year^ between the Barhns and the 


Bhambliros and it would be convenient 
to refer at the outset to tile liistofy' ' of 
thi.s jirotTacted litigation between tliem. 

In 1876-77 at the Siuwey ^settlement bf 
the plots in the Garden*'quarter ''6f 
Karachi the whole Plot No'. 7 ‘Which 
measures 636 square yards was allotted 
to one Jiandi a Bhambhro. In,1886 one 
Jiari, the Widow of Jiandi’s son Mhaugbor, 
and the mother of the' ,lirst defemldht, 
api)lied for mutation of names. Kadu 
Bayan admitted the title of Jiaiidi. 'Blit 
one Nath Baran claimed the plot’ as’ his 
own tliough he also admitted tliat it iHid 
been allotted to Jiahdi at the' SuVvey 
Settlement. In 1888 the plot was'trans¬ 
ferred 'in the Revenue Kbcords, ,to''the 
name of 'Jiari. In 1902'Jiari and her 
three sons including' llie first de'fe'ndaiit 
instituted Suit No. ,124 of 1902 agaihst 
the three sons of Kad'u, One 'Chibhir 
and one AValbai, allBarans for'possession 
of this ])lot. These ^'Barari .defendants 
pleaded that they' held the plot as per¬ 
missive tenants of Nalho''Ba!faii and hia 
sonTshak and succeeded in'’'non'-Suiting 
Jiari and. her son's iri' tim'Appeal 'Court 
ou tlie ground that Jian and her sqns 
had losftheir rights,‘if‘any, by'adverse 
possession. 

In 1910 Ishak instituted Suit No. 330 of 
1910 for ejectment a^^ainst''the Soria of 
Kadu and the'sonS of Chibliir, ^nd AValbai 
being then dead. It appear^ that''this 
suit was' inspired by the hrst defendant 
who Was iiot prepared to accept ,H{s 
defeat quietly. On 22nd March 1911 
Ishalc assigned to the present defendants 
half his right; title and iptere'sfdn''the 
plot for valuable cohsideratibh evidently 
part of it being m'ohe>^ required fOr 
litigation. Though in , this’siilt dh^ .sons 


through one rjiia.s, mey laiiea. VXtJbs 
the pendency of an appeal filed by them, 
Ishak conveyed the remaining.half share 
in this plot to tlie '.preseht' defendhfrts. 
On 25th February lOl-l ^the Appejlate 
Court confirmed the decreepn MitOur of 
Ishak. The present* defendants . theh 
apidied as assignees foy execute' The 

decree obtained by I^hak ^aibst the 

sons'of Kadu and . Chibhir. .'Thhv ; Wepe, 

however, resisted by Ishak who, dispbtfed 

♦ • 
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the validity of the deeds of assignment 
executed by him. In order to spite the 
present defendants Ishak further 
attempted to create a wakf of the plot 
in favour of certain Sayads. This led to 
the present defendants instituting Suit 
No. 117 of 1915 against Ishak and the 
Sayads v'hich resulted in an award 
decree being passed in their favour on 
19th July 1917. On the strength of this 
decree the present defendants again 
attempted to eject the sons of Kadu and 
Chibhir and -were obstructed b}’ the 
present plaintiffs, who are all admittedly 
related to the sons of Kadu. The plaint¬ 
iff Manio's mother is married to Chato 
son of Kadu, the plaintiffs Ibrahim and 
Arab ai*e nephews of Kadu and the 
plaintiff Fakir IMahomed is related to 
Kadu through his mother. The Execution 
Court passed an order against tlie plaint¬ 
iffs under O. XXI, r. 98, Civil Procedure 
Code, and directed the defendants to be 
put in possession. The plaintiffs there¬ 
upon instituted this suit for a declaration 
that they were the owners of three 
of this i^lot measui'ing about 280 square 
yards, nearly half of the whole plot. 
They inter alia contended that the decree 
in Suit No. 117 of 1915 was a declaratoiy 
decree and, therefore, the order passed 
by the Executing Court for possession 
was erroneous. 

The learned Additional Judicial Com¬ 
missioner has found tliat there is no 
substance in the legal plea, as the 
defendants were not executing their 
decree against Ishak in Suit No. 117 of 
1915 but Ishak’s decree in the Suit of 
1910, and that the plaintiff’s had failed 
to prove title by adverse possession. He 
was however of the opinion that the 
possession of the plaintiffs though not 
Bhovni to be adverse was not of a 
patently wrongful and permissive nature 
and that as the defendants had also 
failed to prove title to the specific 
portions of the plot, the plaintiffs as the 
persons in possession of their holdings 
were entitled to retain them imtil some 
persons appeared with a better title. 

It may be conceded that the onus of 
proving a subsisting title to the land 
was on the defendants. They were out 
of possession of the land and the mere 


fact that the plaintiffs were driven to 
institute a suit for declaration of their 
rights in view of the provisions of 
C. XXI, r. 103, Civil Procedure Code, can¬ 
not, in my opinion, shift the burden on 
the plaintiffs. 

The learned Additional Judicial Com¬ 
missioner was, however, we think, in error 
in holding that the defendants had not 
7 jroved a subsisting title to the portions 
of the plot in suit. He "was of the opinion 
that the fact that Ishak had succeeded 
in getting a decree against some of the 
Barans was of no use to show that he 
had any title to any portion of Plot No. 7 
which Avas not the subject-matter of the 
previous litigation. Possession of a part 
of land Avith defined ])oundaries in exercise 
of an assertion to claim the AA'-hole is 
evidence of possession of the Avhole. In 
Jones V. Williavis (1) Parke, B., observed 
that “OAvnership may be proved by 
proof of possession, and that can be 
shoAA'n only by acts of enjoyment of the 
land itself: but it is impossible in the 
nature of things to coniine the evidence to 
the verA^ precise spot on Avhich the alleged 
tresi)as3 may haA’e been committed: evi¬ 
dence may be given of acts done on other 
parts, provided there is such a common 
character of locality bet\A'een those parts ; 
and the spot in question as AA'ould raise 
a reasonable inference in the minds of 
the Jury,thatthei‘)lacein dispute belonged 
to the plaintiff if the other parts did’\ 

J hese remarks haA'^e been referred to with 
approval by Blackburn, J., in the Lord 
Advocate v. Lord Blantyre (2). His Lord- 
ship there obsei*ved :—“Every act shoAATi 
to haA^e been done on any part of that 
tract by the Barons or their agents AA^hich 
Avas not laAA'ful unless the Barons 
AA'ere OAvners of that spot on AA'hich it 
Avas done is evidence that they Avere in 
possession as oAvners of that spot on Avhich 
it AA^as done. No one such act is con¬ 
clusive and tlie AA^eight of each act as 
CAudence depends on the circumstances; 
one A'ery important circumstance as to 
the Aveight being, AA-hether the act aa'SS 
such and so done that those who Avere 
interested in disputing the oAAmership 

A') (ISZ7) 2'M.& AV. 326 at p. 331; 1 M. & H. 51 
6 L J. (m. s.) Ex. 107; 150 E. R. 781; -46 K. R. 611. 

(1879; 1 A. C. 770 at p. 791. 
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would be aware of it. And all that tends 
to prove possession as owners of parts 
of the tract tends to prove ownershi]^ of 
the whole tract; provided there is such 
a common character of locality as would 
raise a reasonable inference that if the 
Barons possessed one part as owners 
they possessed the whole, tlie weight 
depending on the nature of the tract, 
what kind of possession could be had of 
it, and what the kind of possession 
proved was”. Tiie same rule appears to 
have been laid doAvn in Clark v. 
Elphinstoiie (3) an appeal from Ceylon. 
Reference may also he made to 
Sivasjibramamjd v. ^’ecrc?c^^y of State U) 
and Vithaldas V, Scci'etary of State (5) 
The weight to be attached to the cvidejice 
of such acts would no doubt deiiend 
on the circumstances of each case. So 
far as the facts of the present case go, 
it would appear that throughout the 
history of tliis litigation, the whole plot 
was the subject-matter of contest 
between the Barans and tlie Bhambhros. 
In 1886 the father of Ishak laid claim to 
the whole plot before the l)ei)uty Collect¬ 
or at the time of mutation of names of 
the plot to the name of Jiari and in the 
subsequent litigation also Jiari and IsJiak 
laid claim to the whole i)lot. There is 
no evidence to show that any portions of 
the plot which were not in occu])ation 
of the defendants in the litigation of 11)02 
were, as a matter of fact, occui)ied by 
the present plaintitl's or by any i>erson 
through whom they claim. The acts of 
constructive user proved by tlie occupa¬ 
tion of portions of the plot through 
the permissive tenants of Ishak 
for over twelve years jnior to 11)02 
and alsa subsequent thereto ui)to 11)11 
are acts wliich would show that Ishak 
had either title to the Avhole iilot or 
acquired a title to the whole ]dot by 
adverse possession prior to 11)02. The 
plot is a small ])lot forming a separate 
survey number with delind boundaries. 
The portions noAv in suit adjoin those 
which are said to have been in tlie 
possession of tlio sons of Kadu and 
Chibhir. It is somewhat difficult to 

(3) (1881) 0 A. C. lot; 50 L. J. I*. C. 22. 

U) 9 M. 285 at p. 305; 3 Ind. Dec. (k. s.) 505. 

p.117; 1 liom. L. K. 28, 


l.ielievo that if the present plaintiffs were 
in occupation of these portions either 
Jiari or Ishak would not have in¬ 
stituted proceedings against them much 
earlier for ejecting them. Jiari wanted 
to eject all the Barans from the plot and 
not only some of them. Again there is 
no reason why the Baran defendants in 
the Suit of 11)02 should not liave pleaded 
that portions of this plot Avere in tlie 
occupation of the present plaintiffs 
specially Avhen they raised the plea 
of the non joinder of one Elias Avho Avas 
alleged to be in occupation of a portion of 
the plot. Elias Avas, however, found to be 
occuiiying land outside the boundaries of 
tiiis i>lot. If the present plaintiffs came 
to live on the portions in dispute sub- 
secpient to 1902, there is again no reason 
AA-iiy Ishak A\'ho had at his back Ramzan 
the son of Jiari should not attempt to eject 
the plaintiffs in 1910. In this long 
protracted litigation Ave do not find 
any inontion being made of any 
persons besides the sons of Kadu and 
Chibhir liaving huts on, this plot. The 
evidence adduced by the plaintiffs of 
their long iios.session consisted chiefly of 
J^aran, Avitnesses closely related to them, 
and the learned Additional Judicial 
Conimissiouer rightly came to the con¬ 
clusion that this evidence AA’as insufficient 
to prove tiieir long iiossession. Accord¬ 
ing to the learned Additional Judicial 
Commissioner, the Barans possessed 
cattle, and, therefore, it is very likely 
that the Baran defendants in the Suit of 
1902 occupied the Avhole plot partly for 
their residence and partly for tethering 
tlieir cattle. In their attempt to explain 
the evidence that some of these huts had 
been recently constructed, some of the 
plaintiffs Avere forceJ to admit that at 
one time or the otlier they Avere living 
Avith the sons of Kadu and to assert that 
they had reconstructed neAv huts on the 
site of their old huts Avhich had gone 
into disrepair. It appears more jirobable 
that the Avhole plot AA'as in the occupa¬ 
tion of the sons of Kadu and Chibhir 
and used by them either as their residence 
or for tetliering cattle and that the 
plaintiffs Avho arc their relations have 
squatted on the plot in recent years, 
Tli^ possession of the sons of Kada an d 
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Chibhirbeing the possession of their land¬ 
lord Ishak, jshak continued to' exercise 
acts of owniers till recent years through 
them over the -whole plot and not only 
Over the portions on Avhich they had 
huts. Their possession was Ishak's 
possession: Secretai'ij of State v. 

Xinshnavwni Gupta (6). The plaintiffs 
could hot, therefore, succeed unless they 
showed that they had acquired title by 
adverse possession over the portions in 
dispute for over twelve years and ‘Which 
they have failed to prove. The defendants 
as the'assignees of Tshak are entitled to 
eject them: I would set aside the decree 
of the lower Court and dismiss the suit 
with’costs. 

p. B.'a! Suit dismissed. 

(G) C. 318; 1 Bom. L. R.537; 6 C. W. N, 617: 

291. A. 101; 8 Sar. P. p. J. 269 (,P. O,). 



jyiADJ^AS HIGH COURT. 

SEi6crN'rrCiTTTrApPE:\h*Nor 844 OP 1921. 
b ' ,March20, 1924. 

.Pi'esent: —:JMr. JustiheiKrishnan. 
BITRAGUNTA AIJPAYYA— Plaintiff 

: ' - n -^APPELtANT ' 

versus 

ADDANKI VENKATARAMAXAYYA 

‘ AMD* OTHERS -vDeFFNDAKTS' NoS. *1, 3, ' 

.5 TO }.p AND 12 TO SI^RespoxDents. 

puisne ’mortgagees--Each 

suing viHhoui other—-puisne mortgagee's rigktS'- 
Rfdem'i)tit)n-^LUnitatioH— Starting ' point—Limi- 

WdS), Sch: I, Art. 1.^2.' 

WlleW‘'t^^X) iiiort^gees' bring suits each suing 
without m^l^^ing tli^’otber'martg:agee a party, the 
rights of either mortgagee are not affected by the 
suit brought■’Uialcing the other party. 
\vdier6'‘6ne *of ' them purchases the' property in 
sUcK’.’a’'suit, hii^'purchase does ‘ not give him.'a 
fresh starting point of limitation to ix^deem or 
sell the property. 

"K'idhxrdrri Bandopadhga v. Sarhessur Biswas, 5 
In,ti; Cas'' '87-^, li C! \V. N. 439, relied upon. 

‘^Second appeal agairist the' decree of 
thd' Court' nf ' the ^Subordinate Judge, 
Btoatla, in Appeal No. 113 Of 1920, (A. S. 
N6.‘;4p!9 of 1920 ort the file of the District 
Cburt,' 'Guntur),' prtferled ■ against' the 
debtee of‘ithe Court* 6f the District 
Muil^lf, Ongdlc, in 0.;S. No. 422 of 1918: 


• • 


Mr. K. Krishnasxvami Ixjenaar, for 
the Appellant. . ^ ..v 

Mr. A. Rdmachandra Iyer, for the Re- 
spondentA ■ ■ ' ■ v . 

JUDGMENT. —In this case the 
competition is"between^ the plaint^ who 
was the puisne mortgagee who ' brought' 

h mortgage ivithpijt mak¬ 
ing’the prior mortgagee a party and 
purchased the property in Court auction 
and the prior hidrtgagee who brought a 
suit'without making the puisne * mort¬ 
gagee''a party an'd' purchased the pro¬ 
perty hiinself. ‘Neither mortgagee made 
Uie other mortgagee a party to his suit. 
The puisne mortgagee now claims posses- 
sion of the property iiuder ' his purchase 
and in tile alternative relying on his 
mortgage asks to be permitted to redeem 
the pTlor mortgagee or to bring the pro¬ 
perty to sale subject to that mortgage. 

i}Vhen two mortgagees bring suits like 
this, each siling without''making ’ the' 
other mortgagee a part;>% it is clear on the 
authorities that the rights'^ df'-either 
mortgagee are not affected’ by the suit; 

brought without making him A patty. 

rhe result is the puisne mortgagee Would 
have been entitled to redeem *^ 1110 'firfdr 
mortgagee in this case if lid difficulty of 
limitation arose. But unfortunately his 
right to enforce his mortgage has' become 
barrexl by limitation,- His'mortgag^ was 
in 1893. The suit was* brought in the 
year 1918 and is clearlv beyond' time 
under A^t. 132 of the Limitation Act 
He could not enforce his claim'Under' his 
mortgage, either to ' redeem ’ the ’ prior 
mortgage or sell the properU', as he is 
barred by limitation. An exactly similar 
case arose in Calcutta and is reported as 
rm Bandopadhya v. S&rheshiT 
Biswas (1). There their Ijordships ' held 
that the second mortgagee having alicnv- 
ed the period of limitation td'expire', Was' 
not entitled to enforce his mortgage by' 
redeeming or selling anti, that a'purchase 
hy him in a suit brought br him agailiSt 

the mortgagor without making fhu‘ .first 
mortgagee a party did not 'give him* a 
fresh starting’ point for limitation : h® 
can only rely upon his original ** mort¬ 
gage itself and being unable to do so on 

(.it 5 Ind. Cas. Srr; 14 C. W. X. 430. 
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account of limitation, his suit must be 
dismissed. In this view which I respect¬ 
fully follow, it is not necessary to con¬ 
sider any other points arising in this case. 
The suit was rightly dismis.sed. The 
second appetil fails and is dismissed ^vlth 

costs. 

V. N. V. , ; 

g j) Appeal mainliisea. 


RANGOON HIGH COURT. 

First Civil Api’Kal No. 323 of 1924. 

March 20, l'J24. 

PrescTjf;—Sir Sydney Robinson, Kt 
C hief Justice, and Mr. Justice Heald. 

T. C. BOSE—Appellant 

vei'sus 

O R CHOWDHURY—Respo.n'dent 
Civil Procedure Cl,de U\ct V of l.niS), ’ 

rr 05 07 —Auction-purchaser-OcUvem of p(^ 

7essiit-Obstructirm-Suit M 

lAmitatioji-Limitation Act {£\ of IJOS), -■ . 

^ThV resislauce or obstruction coiiUnnpluted m 
O WI r 97 Civil PrtK'cdure Code, is some o\ 
act oM’elistance or obstruction to t - ot 

possession by sonic person wlio is i>rcscnt .il 

“ Whelr U;o'reime:^,.n auction-purchaser a.-pHcs 

Uliert. inert! . Procedure (’ode. and 

fro.;^Ute tenants of -»e person tn 

^osseLion without any nunsh^ce a 

rt inCSh. lortireLim.tation 

'^‘'rir^st“appeal from tlie District Court, 

Maubin, in C. S. No. t <)f 
Mr. Das, for the Appellant. 

Mr. Chari, for the Respondent. 
TUDGMENT.— The owner of the 

tu? p?o?e^ies mortgagcl them to one 

Po Kvaw on the 16th of March 1914 
On the 12th of Heptember, 1918, he sold 
these properties to Mr. Bose, the present 

appellmit. U Po Kyaw 

suit and obtained a decree, but he rlid 

not make Idr. Bose a parly to that suit. 
A mortgage dccreeMiaving 

purchased by respondent C hou dh^ 

On the bst of ^ovemher, U20 Chou 

dhui-v^ applied under O. XXI, i- 
. the Code of Civil Procedure, to be put 


into possession. On this, the Court 
ordered notice to issue to Mr. Boss's 
tenants. The Court examined them, and 
also Mr. Bose himself, but without any 
investigation of the title Mr. Bose set up, 
passed an order that, as the men were 
only coolies they had no right to be in 
possession, and that they should vacate 
the land within one month. This order 
was passed on the 31st of January 1921. 
On the 3rd February, 1921, ]\Ir. Bose ap¬ 
plied alleging that he was in posses¬ 
sion as owner, and prayed that his 
posses.^ion should not be disturbed 
without investigation. Notice was order¬ 
ed to issue to Chowdhury. On the 3rd 
of March, 1921. the Court dismissed Mr. 
Bose's ai>plication. The application was 
dismissed on the ground that Mr. Bose's 
possession has not yet heen disturbed. 

On the 24th of July, 1921. Chowdhury 
was given possession in accordance with 
the order originally passed. Mr. Bose 
again applied on the 17th of August, 1921, 

pleading that he was the owner and that 
his possession should be restored after 
investigation, but on the 1st September 
1921 the Court rejected his application. 
Mr. Bose then filed a suit on the 3rd of 
May, 1922, praying for a declaration that 
the' decree in the mortgage suit brought 

bv I’ Fo Kvaw was not binding oil him, 
for a declaration that he, Chowdhury, 
had acipiired no title to t[ie lands, for 
possession of the lands and for mesne pro¬ 
fits The suit has been dismissed as barred 
bv * limitation, tbe (’ourt holding that 
Art. IIA of the Limitation Act appli¬ 
ed, and that the suit must have been 
brought within one year from the date 
of the order of the 31st January, 1921. 
Against that decision an appeal has been 

filed. . 

It is clear that none of the proceed- 

ino-s taken before tlie Court were under 
0 ''"xXl,r. 97, of the C^ode of Civil Pro¬ 
cedure. Tlie “resistance or obstruction" 
there contemplated is some overt act 
of “resistance" or “obstruction" to the 
giving of possession by some person Avho 

IS present at the time. 

'Fhere was no allegation of any such 
“resistance” or “obstruction" and it is 
clear that the suit that is provided for in 
cases of such “resistance” or “pbstructiou ’ 


55 


800 


INDIAN, CASES, 


SUKHBIR SINGH V. PIARE LAL. 

is not a suit which could have been filed 
in the present case. 

Article llA of the Limitation Act is 

])erfectly clear, and provides a period of 

limitation only for that class of suit. 

The present suit is an entirelv dilTerent 

case. It seeks reliefs other tlian those 

contemplated and it is cleaily within 

time under tlie general period of limi- 
tatioD. 

The appeal will l^e accepted and tlie 
suit remanded to the District Court for 
disposal on the merits. 

The resjiondent will pay the costs of 
tlie appellant in this appeal and we 
direct tJiat a certificate mav issue for tlie 

lefuiid of the full Court fees paid in 
connection with this appeal. 

e fix tlie Advocate's fee at two gold 
VI oh nr s\ 

Appeal allowed. 
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LAHORE HIGH COURT. 

Se('on’ij Civil Appeal No. 1318 of 19'>0 

April 5. 1923. 

Present:—M y. Justice Abdul Raoof and 

My. Justice Fforde. 
SUKHBIR SINGH— Plaintiff- 

Appellant 

versus 

1 lARK DAlj Defendant—Respondent 

Civil Procedure Code (Act V of 1008) O VII r (i 

- Plaint orioinally presented within time-Returyi 
for presentation to proper Court-Suit time-barred 

- Hule. if applicable—Amendment of plaint if 

-necessary—Limitation Act (IX of 190S) s hi' ' 

The provisions of O. VII, r. 6. Civil Procedure 
Code, have no bearing on a case which at the 
time of its institution is within time, though the 
plaint having been returned, it is time barred at 
the time of its presentation to proper Court ft) 
867, cx)l. 1.] 

Where, therefore, in a suit instituted within 
time the plaint is returned for presentation to 
proper Court and the circumstances enablino* the 
plaintiff to claim benefit of section 14, LimiTation 
Act, appear on the face of the record and there is 
an order of the Court that the suit is not cogniz¬ 
able by It, alon^ with an endoi'sement showing 
the date of the return of the pLiint it if 
not n^essary for the plaintiff to amend the plaint 

by adding a statement showing the ground upon 


which exemption from limitation is claimed, if at 

thf o£ plaint to proper Couft 

the suit IS time barred, fp. 867. col. 1.] 

Appeal from a decree of the District 

Judge Delhi, dated the 6th March, 1920. 

akhshi Te^■ Chand, ]\ressrs. Jngan 

Aath and Goptchavd, for the Aj^pellant. 

Messr^ Mool Chand and Nanwaii MaL 

lor the Resjiondent. 


1 •—This second appeal 

has arisen out of the following facts:— 

file plaintiff is a resident of MuzafFar- 
nagar and the defendant is a merchant of 
elhi Avho carries on the business of re¬ 
pairing motor cars, etc. In June 1915 
he plaint iff lianded over his motor car 
lor repairs to the defendant. The motor 
was never rejiaired, and it is alleged that 
1 Jutd been damaged and made useless, 
^lie ])rcscnt suit was instituted hv the 
plaintitr in the Court of the Subordinate 

imn on tlie 10th of April, 

fJiU fortJie recovery of its price and 
c)i damages. One of the pleas raised 
in defence was that tlie Court at Meerut 
^ad no jurisdiction to entertain the suit. 
Un the 14lh of December, 1918, the Trial 
ouit gave effect to this objection and 
iiejd that the suit was not cognizable by 
the Court at Meerut. The plaint upon 
us nding ought to have been returned 
to the plaintiff for presentation to the 
piopei Court; but the Trial Court decided 

tlie suit on the merits also and found 
against the plaintifF. The suit was ac¬ 
cordingly dismissed. 

The plaintiff preferred an appeal to the 
District Judge and it came on for hear¬ 
ing befoie the Additional District Judge, 
who, on the 2nd of April, 191^, held that 
he plaint ought to have been returned 
o the plaintiff and the Trial Court ought 
not to Imve gone into the merits of the 
case. 1 he plaint was actually returned 
on he 14tli April, 1919. It was then pre¬ 
sented on the 22nd of April. 1919, to the 
uourt of the Subordinate Judge at Delhi. 

+L taken by the defendant to 

tne eiTect that the suit was barred by 

im^ The plaintiff, however, claimed 

5^1?^ provisions of section 14 

ot the Limitation Act. The Trial Court 
on tlie facts found that the plaintiff had 
not succeeded in iwoving that he had 

oeen prosecuting the suit in the Court at 
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Meerut in good faith and with due 
diligence and made an order dismissing 
the suit. 

An appeal was preferred to the lower 
Appellate Court which refused to go into 
the merits of the questions arising under 
section 14 of the Limitation Act and dis¬ 
missed the appeal on the simple ground 
that the plaintiff had not complied with 
the provisions of O. Vll, r. G, Civil Pro¬ 
cedure Code, according to which “where 
the suit is instituted after tlie expiration 
of the period prescrihed by the law of 
limitation, the plaint shall show tlie 
ground iipon Avliich exemi)tion from such 
law is claimed.” 

It is clear that tlie suit as originally 
instituted in the Court at i\leerut was 
within time, and, therefore, the provisions 
of the above rule had no bearing on the 
case on the date of tlie institution of the 
suit. When the plaint was iiresented to 
the Court at Delhi the suit was no doulit 
barred bv time but the circumstances en- 
titling the plaintiff to claim the benefit 
of section 14 of the Limitation A(;t ap¬ 
peared on the face of the record. 4'hero 
was the order of the Appellate Court 
holding that the suit was not cognizalile 
by the Court at Meerut and there was 
further an endorsement on the record 
showing that the plaint was returne<l on 
the 14th April, 1919, to be presented to 
a proper Court. In addition to this tlic 
statement of tlie plaintiff’s Pleader, dated 
the 22nd of May, 1919, was recorded in 
which it was made clear that the plaintiff 
claimed the benefit of the provisions of 
section 14 of the Ijimitation Act. In our 
opinion, under these circumstances, it 
was not necessary for the plaintiff to 
amend the plaint l^y adding a statement 
showing the ground upon which exemp¬ 
tion from limitation was claimed. The 
lower Appellate Court has taken too strict 
a view of the provisions of O. VII, r. 6, 
Civil Procedure Code, 

We accordingly set aside the decision 
of the lower Appellate Court upon this 
preliminary point and remand the case 
to that Court under O. XLI, r. 2.1, Civil 
Procedure Code. The Court will allow 
the parties to produce such additional 
evidence as they may wish to tender for 
the decision of the questions arising 


under section 14 of the Limitation Act. 
Costs will abide the result. 

X. II. Appeal alloir^d. 


BOMBAY HIGH COURT- 

First Civil Arpral No. 181 of 19U!. 

October 11, 1922. 

Present: —Mi\ Jnsiice ^larten and 

Mr. Justice Pratt. 

Sir DOLATSIXOJJ JASWANT¬ 
SINOJI —Plain'tiff—Appellant 

versus 

OGHAI) VIKA KMACllAR and others— 

Defend ANT.s—R espondents. 

G'ljariit Tulu<i<l<ns Act (VI of ISSS\, as am'ii'kd 
h)/ Act 11 of 100.), a. J (/) ia1 (-Ttini.'ii, ri<fht.s of - 

(hlinition of u'/i- thcr 

c.i.i^ntial Cession of territor}/ -liiijht.i o^jainst 
sovei'ciffn how € 2 'eTcise(l Huid a of piorinj c/i- 
fojcenhh riplit -Taliihtltiri esl ilc. 

Altlu)u^*]i tlic Katlih: (»f villa 2 :i‘ SalMn 2 :})nr iii 
tiie l)lian<luka Taluka of 

ivliilirain-tis by raison of tliair ratonlion of the 
jivai lanHs ami ('haid/t, tlicy do not holtl laiids 
diroetly from (lovermncmt and oons.-iiuimtly are 
not taluk'lars wilhin the moaning; of flu- (iiijrat 
Tahiqdars' Act, IbSS, as ain.'ndcd by tlie Act of 

IhO.y [p. 875, (-••)!. 2.) 

Per yiarten, •/. (jenerally speaking a Oamofi 
would liave soverei^rn or i/i/rtAi-soverei^iii rifrhts 
l)ut a retention of sucli sovereia:n or <ya«.v?-.sovcrcij4a 
rights is not essential to oonsiitnte a Mulgamcli. 
It is sutlicient if the iianieli retains or is re- 
granted some of lii-s former lands or an interest 
tlicrein although all Ids former governing riglits 
pass to others, [p. S72, itols. 1 A: 2.] 

A Alulgamoti of Salantrpur i.s one who is or is 
descended from, a former ruler and owner of Ihe vil¬ 
lage ami still retains by re-grant or otherv ise some 
portion of the lands or interests tliereiii of sueli 
iormer ruler and owner, hut not necessarily any 
of his governing rights, [p. 872, col. 2.] 

After a cession of territory to Hritish Rule thn 
only enforceable riirhts against the Sovereign are 
those conferred by him after the cession either liy 
agreement, express or implied or by legislation. 
An implied agreement eonferring riglits may 
be establislied by evidence of recognition of rights 
existing before cession, and of an eleelion exiiresa 
or implied to be liound by them: but the burden 
of establishing the existence of_ an enforceable 
right is upon the subject, [p. 874, cxjl. Ij 

Per Pratt, •/. A talukdari estate is an 
estati? which connoted nilersliip in jire-lb itisli 
times but wldch is now a landlord estate to 
which some seignorial or suViordinate rights muy 
or may not bo aliU attacUed. 877, col. l.J 
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First appeal from the decision of the 
District Judge, Ahmedabad, in Civil 
Suit No. 3 of 1914. 

:sh\ B. J.Detal iwiih him Mr. E, W. 
De.sai), for tlie Aj)! eJlaiit. 

Mr. H. C, Couajce (with him Messis. 11. 
V. Vivaiia and y. K, Mehta), for the Ke- 
si_ond( nts. 

JUDGMENT. 

Marten, J. —The question in this 
appeal is u-hether defendants Nos. 1 to 
31) are ^'Mulgametis vho hold land directly 
from Government" within the meaning of 
section 2 (1) (a) of the Gujaiat Taluqdars' 
Act, 1888 (Bom. Act \ I of 1888) as 
amended by section 2 (1) of Bombay Act 11 
of 1905, and hence are “Taluqdars" within 
the operation of the amended Act. The 
plaint :1Y contends that this question 
shoi Id be answeied in the negative, and 
sues for a declaration to that ellect, Ihe 
defendants contend for an answer in the 
aihrniative. Mr. Kennedy, the tlien 
Listrict Judge at Ahmedaliad, decided 
this point in tlie defendants' favour, and 
dismissed the plainlilf's suit Avith costs 
on March 23, 1916. Hence the present 
appeal by the plaintiff. 4 he intervening 
delay is, 1 undeistand, accounted for by 
the necessity of adding the l eiursentatives 
of ceitain deceased defendants as paities 
to the suit. 

The question as above stated is hardly 
indicative of its interesting character. 
But in fact its investigalicn has led us 
to explore the somewhat mislv hisloiv of 
the border-lands of Kathiavar in tlicee 
pre-British days when might Avas right, 
and no n'lan slife or X)roperlA'A\as secure. 
Javta or liibute used then to' be collected 
by the annual excursions of ain.ed bands 
led by one Avho apparently had a financial 
inteiestin the amount recoverd for the 
PesliAvas. But a receipt or free pass 
{parvana) Avas given for the amount 
collected, and this apparently protected 
the local inhabitants licm fuither exac¬ 
tions for the year in question. Failure to 
pay hoAA'ever led to extensive lavaging. 
Ai>ait from the PesliAvas—the then i^aia- 
n.out Pc>AA'er—one also had to reckon A^ith 
the hostility of one's neighhoms. Arid in 
{he pregent case each of the ccntejiding 


parties alleges that it was hy the force 
or fraud of iiis opponent’s ancesters that 
his own ancestors were obliged to give 
up those lauds or rights which his 
opponent noAv enjoys. 

The suit arises in this Avay. The 
village in respect of Avhich the defend¬ 
ants Nos. 1 to 30 (daim to be Mulgametis 
is the A’illage of Salangpur situate in tlie 
Dhandhuka Taluka of the District of 
Ahinetlabad in Gujarat. Though noAv 
Avilhin British India, it is geographically 
])art of the eastern border of KathiaAV'ar 
and is situate some tAveuty miles to the 
south-east of Liml:)di or Limri as it is 
sometimes written. Linibdi is theprincipal 
town of the N'ati\'e State of tJiat name, 
and over that State the plaintiif rules. 
As is stated in Peile at page 4:— 

“The estates of the Ahmedabad 
Talukdars may be defined geographically 
as the border land betAveen Guzerat 
proper and the Peninsula of KathiaAvar, 
and historically as the coast Avhere the 
debris of the old Rajpoot principalities 
of that peninsula Avas Avorn and beaten 
by tlie successive Avaves of Mogul and 
j\lahratta inA'asion. But they are part of 
KathiaAvar rather than of Guzerat. Their 
proprietors are KathiaAvar Chiefs. Their 
communities have the same elements." 

I'he plaintiff, as the Thakore Sahih cf 
Dimbdi, is admittedly the registered 
Talukdar under the l'888 Act to the 
extent of tAvo-thirds share in this village 
of Salangpur. As legards the remain¬ 
ing one-third share, the registered 

Talukdar is Sher Miya, defendant No. 39 
(see Exhibit 439). On the evidence before 
us, it is also clear that up to the pass¬ 
ing of the amending Act of 1905, none of 
the defendants Nos. 1 to 30 Avere en¬ 
tered as Mulgametis or Talukdars. 

But in the Settlement Register as 
altered after this an.ending Act was 
passed, the defendants Nos. 1 to 30 
are entered as Mulgametis, if not as 
Talukdars, and this has led to the present 
suit. Exhibit 439 is a typical entry 
from this Register, and it describes 
some of the defendants as “Mul (u e. 
origiial) Gameti." The plaintiff regarded 
this as the thin edge of tlie AA^edge, and 
accordingly bu ught this suit. Defendants 
Nos. 1 to 30 who are Kathis took up the 
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challenge, and are strongly supported by 
detendant No. 39 who was added as a 
party at his owji request. Defendants 
Nos 31 to 38 one need not trouble about, as 
they are only assignees of defendants Nos. 
1 to 30 and admittedly are not Mulgametis. 
But the dispute though originally over the 
Register does not necessarily depend on 
the accuracy of the precise entry there 
made. The point argued before us is 
whether the defendants Nos. 1 to 30 are 
Talukdars within the meaning of the 
amended Act, and that is the point on 
which both parties want our decision. 

This point primarily depends on the 
definition of "Talukdar" in the amended 
Act, section 2 (1) fa) of wliich now runs 
as follows : — 

“2. (1) In this Act, unless tliere he 

something repugnant in the subject or 
context,— 

(a) ‘Talukdar includes a Thakur, 
Mehwasi, Kasbati, and Naik, and a Mul- 
gameti who holds lands directly from 
Government.” 

These last words, viz., “and a Mulgameti 
^vho holds land directlj’ from Govern¬ 
ment” were added by the amending 
Act of 1905. They were not in the 
original Act, viz., the Ahmedabad 
Taluqdars’ Act, 1862 (Bom. Act M of 
1862) nor in the Gujarat Taluqdars 
Act, 1888, which was an extension of the 
1862 Act. - The amending Bill originally 
proposed to add merely the words and 
a Mulgameti”, but as a result of a 
protest bv the plaintiff to Government 
that the word “Mulgameti was an 
ambiguous oneand would cause confusion, 
the additional words “who holds land 
directly from Government Avere eventual¬ 
ly included in the arnending Act. 

There is no definition of Mulgarneti 
in the amended Act, and not much light 
can be obtained from the provisions of 
the Act itself. But as regards its general 
nature I may quote from \Ui(jhela 
Rajsanji v. Shiekk Masludin (1) Avhere 
Lord Hobhouse in delivering the judg¬ 
ment of the Privy Council on certain 
matters arising under the 18b:. Act said 

at page 562 as follows : , . * ^ 

“The object of theTaluqdari Act was 

(1) 11 B. 551; I t I. A. ^ 

Shir. P, C, J, Ifi; (» Iiul. Pec. (s', s.) (I. C.) 


to maintain the status and order of 
Talukdars, which the Government, as a 
matter of policy, thought it imxjortant 
to maintain. They Avere a class of gentle¬ 
men Avlio had been living beyond their 
means : thev had got verv much embar- 
rassed, and they did not perform those 
political objects Avliich the Government 
tiiought of great importance to have 
])5rformed in various parts of the country. 
Many Acts of the kind have been passed 
relating to different parts of the country, 
and all Avitli the same object. The 
method adopted Avas, Avhere a Talukdari 
estate had reached a certain intch of 
embarrassment, to make a declaration 
placing it under the management of an 
ofiicer Avho aa-as to manage for a term 
of years, Avhich might extend to tAventy 
j-ears." 

In the present case the estate of Sher 
Miya (defendant No. 39) is under manage¬ 
ment, and hence he appears by the 
Taluqdari Settlement Ollicer. 

As regards the details of the Act. I 
need only for the present mention the 
following. Section 2(1) (c) defines “j'a/na” 
to mean “land reA'eaue payable _ hy a 
Taluqdar to Government.” Sections 4 
to 9 deal Avith the preparation of a 
Settlement Register in Avhich {intc7' alia) 
the name of every registered Talukdar and 
of everv incumbrancer is to be entered. 
It is not forthe Courtto correetthisRegis¬ 
ter, but its entries have to be in conform¬ 
ity’Avith any decision of the Court as to 
tlie respective rights of any particular 
parties (sections G and 8). In the present 
case the Collector and on further appeal 
the Governor in Council have upheld the 
entries made by the Settlement Ofiicer 
Avith reference to the village of Salang- 
pur Sections 10 to 21 provide for parti¬ 
tion : and sections 22 to 29 F for revenue 
administration. Section 23 preseiwes all 
existing settlements as to the amount of 
jama. This is of importance to the plaint¬ 
iff for, as 1 shall presently shoAv, he set¬ 
tled Avith Government as long ago as 1807 
for the payment in one lump annual sum 
of the jama in respect of this and other 
villages. Section 24 provules that the 
registered Talukdar shall be primarily 
responsible to Government for the jama 

of his village. Sectioga 26 to 29F pro- 
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vide for the management ofTalukdari 
estaters and the liciuidalion of tlieir liabi¬ 
lities. Section 31 ]>nfs rest rictions on the 
])ower to ineunil)er or alienate a Taluk- 
<lar's estate, but the amending Act of 
11105 provides that section 31 is not to 
ai)ply to any incumhranee or alienation 
made before lliat Act by a Miilgameti 
M'Uo holds !aiids directly from Govern¬ 
ment, except Avhere his estate has heeii 
taken under mammement. Section 33 (2) 
limits the ajiplication of the Bombay 
Land Revenue (’ode. ami section 3-1 in*e- 
vents any new declarations under the 
18f>2 Act. 


Stopping there for a moment, one may 
ask why are the defemlants so anxious 
to come within the Act, and tlie plaintiif 
so anxious to exclude them ? Xo very 
clear answer was given by (’ounsel, but it 
wa'i ]'oiuted out tliat a dignity or hono¬ 
rary status went with tlie "tei-n'is “Taluk- 
dar’* and ^lulganieti.” Jt was also 
siiggestedthatthe inclusionof tiie defend¬ 
ants miglit lead to increaserl interference 
lyv Government in the affairs of the vil- 
la^re, and that fiiction might thereby be 
cause*'!. But v.diatever may l)e tlie real 
mutivos of the contending jiarlies, I think 
one may fairly assume that, as a matter 
(if common sense, the respective 
parlies would imt have fought out this 
heavy litigation with its voluminous 
recor,l and leng'i h\-argaiinenls, unh'ss in 
1 heir opinion tlici'o was some material 
advantage to be gained by oi)taining a 
decision of the (’curt in their favour on 


tlie ostensible ]>('int in disj)ute. 

The next diOieulty is to define a Mul- 
gameti, and it seems to me a very real 
one. Literally itsigniliesa former lord 
or proprietor of a village, and is derived 
from three words, viz., Mul (former), gam 
(village) and pati tlord). But in ' mv 
opinion it is clear that the literal mean¬ 
ing is too wide and in some respects too 
narrow. For instance this literal mean¬ 
ing (a) would not include any descend¬ 
ants of a former lord, (b) nor necessitate 
such former lord having held any sover¬ 
eign or (/au.scsovereigir riglits, *(c) nor 
necessitate his descemlants retaining any 
portion of the lands or rights formerly 
enjoyed. Some clue to its real meaning 
m £^5 I think, be obtained from the word 


“ mill ” which is probably the same word 
as the Sanskrit “mul ” signifying a root, 
and hence figuratively the root of a tree 
or origin of a family. If that derivation is 
correct, it would account for the second¬ 
ary use of tlie word as “original” or 
“former. In this connection I may refer 
to the learned judgment of Sir Michael 

estropp in Vyakimta Bapuji v. Govern¬ 
ment of Bombay (2h wiieie the expression 

Mulavargdar ” as used in Kanara was 
held to meanthe properitorofan ancestral 
hereditary estate, and was contrasted with 
“Gainivarg” where the land is held 
directly from the State (page 20j. 

The dictionary definitions give us 
little assistance. Robertson at page 16 
defines “ Gameti ” as a Rajput Grashiya 
in the .Vhmedahad Gollectorate. “Grash” 
he says is a grant to a younger son of a 
C hiel for his maintenance. Wilson at 
page 577 states that “ Gameti ” is the 
designation of properietary villages held 
hy Rajputs jiaying revenue. But defend¬ 
ants Xos. 1 to 30 are not Rajput cadets. 

1 hey are Kuthis. The plaintiff does not, 
however, contend that the definition 
should be confined to Rajputs. 

The learned TrialJudge defined Gameti 
as a person holding in full pi’oprietorship 
a village or group of villages and paying 
tribute or taxation (however you may 
call it) to the p.irainount power, and ex¬ 
ercising certain sovereign rights in the 
village. If such a Gameti alienated his 
]>ioprietorshiji, but reserves! to himself 
some rights of a class associated with the 
retention by him of some sort of sover¬ 
eignty, then he liecame an old proprietor 
known as a Mulgameti, 

Defendants’ C^ounsel does not accept 
this meaning of Mulgameti. He admits 
that the old proprietor must retain cer¬ 
tain lands or rights, but contends that 
those rights need not be sovereign rights. 
He would define “ Mulgameti ” as fol¬ 
lows, viz., “ a person who or whose ances¬ 
tor was once a proprietor of the village 
but who has lost the proprietorship re¬ 
taining for himself a shai'e of the village 
lands and land revenue such as jiwai 
and choiith, even though he may not 

(2) 12 B. H. C. R. (O. C. J.) 1 atpp. B), 46, 53, 

56, n, 212. 
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have retained a share in the Government 
of the village, or any sovereign rights.” 

Plaintiff’s Counsel on the otlier liand 
accepts the learned Jutlge's detinition 
of Mulgameti, but contends tliat the 
defendants Nos, 1 to 30 were wrongly held 
to have retained any sovereign or 
seignorial rights, and tliat in fact all 
those rights passed to plaintiff aliont 
L777 or 1781, an<l have ever since been 
enjoyed by him. Plaintiff’s contention 
in short was tliat you cannot have an ex- 
Gameti unless he retains part of the 


sovereign rights. 

Both Counsel, however, agree that to 
constitute a IMulgameti at the iiresent 
day, he must liold some lands or rights 
which have descended to him from a 
Gameti. For instance, a Bombay Bania 
would not become a Alulgameti by i)ur- 
chasiiig some of the lands of the de¬ 
fendants. It is also agreed that the 
Kathi defendants Nos. 1 to 30 have estab¬ 
lished their descent from tlie persons 
they say were at one time Gametis. 
But there was no agreement, I think, 
as to the date up to wliich the Gameti 
must have remained a Gameti. if, for 
instance, tlie Act only relers to tliose 
who were Gametis at tlic date of tlie 
cession of the <listrict iiy the Peshwas 
to the East India (’ompany, but who 
then lost their rights io.id l)ecame 
Mulgamefis, that would effec-t sub¬ 
stantial restriction on jio.-sible claimants 


for that name. • tj •• • 

In Secreld ry <»/ Sttde v. n<(( 

(3) the Privy ('oiincil disl inguislr‘<l the 
status and rights of Kasbal is fr.Jin those of 
Gerasias and other true labuidai.". At 
page 751* L )r<l Atkinson said: - 

“ They (Garasias) were ancient Jiaj- 
poot proprietors, and before tlie cession 
of the Ahmedabad Zilla, stocal to their 
Native Sovereigns in that relation, then 
lands being cultivated by raiynt tenants. 
...They and the Mewassies were clearly, 
distinguishable from tlie ICasbatis. _lhe 
last-named lield their lands by contiact, 
neither by snnad nor by defiance, and 
Colonel ‘Walker, the fir.st official 


appointed to deal with tliis district, 
was well aware that there was no 
analogy between the holdings of the 
Garasias and those of the Kasliatis. The 
word taluk was first applied to these 
Rajpoot lu-ojirietors by the British them¬ 
selves.” 

Then at page 752* lie continues; — 

‘'They (Kasbatis) never were Tahuplai-.s 
of Ahmedabad in the true sense. Tiiey 
did not lose their ancient light of 
ownership of their laud by taking^leases, 
as did the Garasias, and, tlierefore, did 
not suffer the injustice whicli the Statute 
(/. e., the 1862 Act) was designed to 
reined V ” 

I shall refer to this case again in 
another connection; and also to Mahn- 
rana Shri Jasvatsinyji Fatesinyji v. 
Secretary of Sfufe (I) where Mr. Justice 
Candy used tlie expression “Mulganieti” 
as meaning the original owner of the 
village; and quotocl from Peile (page 
21) where it is said.* “The relief wliich 
it is possible to give to original holdem 
(*Mulgametisl is. tlierefore, small.” Peile 
at Images 72 to 81 gives particulars f)f the 
Dlmmlooka Tabuia in 1863, and alter 
selling out at page 7() that the plaintiff 
is the ])ro]U*iet(>r of various villages, 
includiiig two-thirds of tlie village 
Silanirpur, and pays a lixi'd jama of 
Us. 15,418-0-11 san('tione;l l)y Government 
(>11 yi xy 28. 1821, lie stales in a foot -note 
to ]>age 86 as follows: - 

“.V. /). J’he fjimree estate is onl\' a 
late aequisilion by Limree and was 
oritiinally the property of Chorasumas 
or Kalhees who are still found in the 
villages as Mool Gamete(*s.” 

Colonel Jacol> in his UejiGrt of Octe- 
ber 1842 thus describes the origin of 
;Mulgerassias: — 

“ The ostaldishment of various tribes 
in the peninsula was founded on the 
sword, but mucli of tlie territory was 
substHiueutly gained by tlie weaker 
land-holder.s writing over their geerass 
to whomsoever they thought best able 
to protect them, reserving a fixed por¬ 
tion for themselves. These when they 
retained only a minor share of the vij- 


(3) ;50 Jwd.Cas. 30.3; 17 Bom L. 730; 1*1 C fage lands an 

W. N. 1087; 13 A. b- .1. 053; (101 j) m) 11 13 ‘^00 at 

2!) M. L. j; 212; 18 M. I>. .T* 1'.?: 'T' 059 ' 

39iB. G2o: 2:3 C. L.J. 1; 12 1. A. 220 (V.C.). _ 
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lage lands and taxes without 
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Oovernment, are tenned Mool Geerassias, 
and from the natural result of power 
and cupidity united have in most cases 
been deprived by degrees of much or all 
of what they had reserved for themselves. 
With those exceptions, the tenure on 
which the Chiefs hold their possessions 
is that of absolute sovereignty over, 
and x^roperty in, the soil." (See Selec- 
ti:»ns, Volume 37, p. 23j. 

In Peile at page 67 is set out a 
desi)atch from the Government of Bom¬ 
bay in 1£G2 pointing out that the Taluq- 
dars of Gujarat are cxuite different in 
status and powers from the Taluqdai*s in 
the North-West Provinces: 

“ The Taluqdars of Gujerat all call 
themselves Gametee.s, Grassias, and more 
frequently still Bhomeas, all of which 
names indicate very ancient family pos¬ 
sessions. These proprietors are the 
direct issue of one cadet of some Rajpoot 
Gadee or Sovereign Chief to whom two 
or three villages were given for support... 
The gadees or chiefships (such as... 

Limree.) from which they have 

sprung.still exist, and are recognised 

by the Gametees or Grassias as their 
natural head. The proprietary riglit of 
these Gametees, Grassias or Bhomeas is, 
therefore, as towards the public or States 
as complete as possible." 

The present case is, therefore, some¬ 
what unusual as we have to deal 
with Kathis and not with the cadets 
of a chieftain family. xV long account 
of the Kathis is given by Colonel Walker 
in Selections pages 246 to 254, and though 
he does not give them a good character 
(see page 252), it was hardly an age for 
good characters in those paVts of India. 
Strength was then a more important 
qualification for existence. 

[His Lordship then referred to several 
passages of Colonel Walker’s report and 
to the Girasia Court Rules in the 
Kathiawar Agency for determining 
disputes between the various kinds of 
land owners and after discussing the 
judgment of the Trial Court proceed¬ 
ed :—] 

The conclusion then which I have 
arrived at is that the learned Judge 
was correct in his view that generally 
speaking a. Gameti would have sovereign 


or gwasi-sovereign rights, but that I 
disagree with his finding that to con¬ 
stitute a Mulgameti some retention of 
such sovereign or quasi-sovereign riglits 
is essential. In my opinion it is suffi¬ 
cient if the Gameti retains oris re-grant¬ 
ed some of his former lands or an 
interest therein although all his former 
governing rights pass to others. 

I will not attempt an exhaustive de¬ 
finition for all Gujarat, but as far as 
the village of Salangpur is concerned 
and for the purnose of the present case 
only, I will describe a Mulgameti as 
follows, viz., one who is or is descended 
from a former ruler and oAvner of the 
village and still retains by re-grant or 
otherAvise some portion of the lands or 
interests therein of such former ruler 
and OAA'ner, but not necessarily any of 
his governing rights. 

I Avill next consider Avhat are the 
existing interests of the parties in the 
Aullage. Barring certain claims Avhich 
the learned Trial Judge has disalloAA'er], 
the existing interests of the parties are 
substantially AA’hat they haA'e enjoyed for 
OA’'er one hundred years past. 

[His Lordship then discussed the 
figures showing the area held by differ¬ 
ent parties and their interest therein 
and proceeded:—j 

A good deal turns in tliis case on 
the significance to be attached to the 
chavth AA’hich the defendants thus get. 
Literally chauth means a quarter of the 
income of the village. But sometimes 
it has been used to designate a form 
of blackmail Avhich aaqs levied in the 
old days as the price paid for foi- 
bearance to ravage. Before us, how- 
eA'er, the plaintiff’s Counsel has been con¬ 
tent to treat the chavth as meaning 
merely the fraction of the income I have 

indicated. 

These then being the interests of the 
parties, are defendants Nos. 1 to 30 Mul- 
gametis, and do they hold their hand 
directly from Government ? To ansAA’er 
this question, one must investigate the 
history of the village. Noav at the trial 
tAA'o conflicting Ihcorie.s AA'ere advanced 

as to hoAv the village lands came thus 
to be held in the present manner. The 

plaintiff alleged that originally he was 
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the proprietor of the ivhole village, 
and that these jiwai lands and also 
the chauth were extorted from liim by 
robber bands as the price of for))ear- 
ance to ravage his estate. Consequently 
as this he said was the 
Kathis, they were never 
could not properly he 
Mulgametis. The case of the Katlii de¬ 
fendants was that they were the original 
proprietors of the village, and that for 
their own purposes they had leased 
or mortgaged the village from time to 
time to the plaintiff, and that he had 
wrongfully set up a title as an absolute 

owner. 

The learned Judge found the facts 
midway between these two contentions. 
He found that the Kathis were the 
original proprietors of the village, and 
that in 1763 or thereal^outs tliey grant¬ 
ed one-third of it to the ancestor of 

defendant No. 39, and that in 1777 or 

1781 they granted the remaining two- 
thirds to the plaintiff’s ancestor, but 
that on the occasion of the latter gmnt 
they reserved to themselves the 
lands, namelv, the 1668 acres ami also 
the chautfi ‘ in the remaining lands 
namely, the 1962 acres. He rejected 
entirely the alleged leases or mortgages 

set up by the defendants. 

[His Lordship after discussing the 

evidence on the point proceeded. ^ 

Mv conclusion then is that the learned 
Judge rigidly rejected all these alleged 
leases or mortgages, and that the present 
rights of the parties should b? decided 

on that footing. , . ... 

What then are the conclusions \vhich 

one ought to draw from the voluminous 
evidence in this case? The Ivatlu defend¬ 
ants Nos. 1 to 30 aremlmittedlydescciKlants 
of former Gametis, and admitleflly lo 
jiwai lands formerly belonging to those 
Gametis, and also chauth 
• the produce of other land. 
a distinction between the mere holding 
of land or an interest therein such as 
chauth, and the exercise of sovereign 
or <jKfisi-sovereign rights, 
ment the true inference 
from the facts is that in 

or thereabouts the Kathis surrendered 

their loi’dship of the village to 1 1 


In my judg- 
to he drawn 
1777 or 1731 


Thakore Hahib in pei-petuity in ex¬ 
change for his protection, hut at the 
same* time retained or were re-granted 
the jiirai lands and the chauth As 
the new Gameti, it was thenceforward 
for the Thakore Sahib to pay the jama, 
and settle all differences witli the 
Peshwas and afterwards with Govern¬ 
ment ; and this in fact he appears to 
have done ever since. Jn my jmlg- 
ment, therefore, the Kathis have not 
had any qiiasi-sovereign or seignorial 
rights in respect of this village since 
1781. 

If then I were to accept the defini¬ 
tion of Mulgameti adopted by the 
learned Judge, it would follow tliat I 
should not consider the Kathis to be 
Mulgametis. But taking as I do the 
view that the retention of sovereign 
rights is not essential to constitute a 
MTilgameti, I have arrived at the con¬ 
clusion tliat in fact the Kathi defend¬ 
ants are Mulgametis by reason of 
their retentioir of the jiwai lands and 
chauth. And I am considerably forti¬ 
fied in this conclusion by the fact tliat 
in that formal document, Exhibit 428, 
and also in Exhil)it 406 tlie Limbdi 
State has itself described and treated 
the Kathis as the Mulgametis of the 
village. And to tliis 1 may add the 
corroboration afforded by the definition 
of “Mulgirassia” in the Girassia Court 
Rules of’ the Kathiawar Agency which I 
have already alluded to. 

But can it be truly said that defend¬ 
ants Nos. 1 to 30 are Mulgametis “who 
hold land directly from Government” 
within the meaning of tlie amended 
Act? I'nfortunately the learned Judge 
has almost taken this point for granted, 
for the following is the only direct passage 
in the judgment whicli deals with it. 
viz : “ No real Mulgameti would fail 

to* hold land direct from Government, 
for he must hold it from some one and 
ex hifpothesi does not hold it from the 
actual iwoprietor.” 

Defeudants’ Counsel endeavoured to 
sunport this proposition by contending 
that in tiieory all lands in British India 
belong to Gov'ernment, and that if any 
one is found in possession of rent free 
lands, presumably he holds from Goy- 
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ernment. I du not <le.sire to be thus 
drawn into the controversial questions 
which were consi<lered at i,n*eat lenf^th 
in 1 tffiktinfd Bu/fuji v. (rorernment of 
Bomhtti/J'2) and by tiie Privy Council in 
(T(f}i<ju (tobi)}:! Mtindtil V. Blie Collactov of 
the Ttrcnti/-fnm‘ Benju imoJis; (5) but I 
think I have stated enonuii of the liistory 
of the vilhiLTo of Salani^pnr to show 


a 


ri924 

w 

^plication 
1 land is 


that 


1 ) 


csliwas at anv rate did not 


the 

have the property in the soil of this 
village, and that the Ib'itish oHicers felt 

in claiming more 
than a mere rigdd of or tribute. 

No doubt alter con([uest, it is the right 
of the coiuiiieror to say what he will 
take and ^vhat he will concede. Thus 
in Serfcto,-!/ of Stole v. Bat Rajbai (3) 
it was held by the Privy Council, fol¬ 
lowing otlier authorities, that after a 
cession of territory to British Rule the 
only enforceable, rights against the 
sovereign are those conferred by him 
after the cession either by agreement, 
express or implied or by legislation! 
An implied agreement conferring rights 
may be estal)lished by evidence of" re- 
cogiiilion of rights existing before ces¬ 
sion, and of an elef^tion express or implied 
to be bound by them ; Imt the burden 
of establishing the existence of an en¬ 
forceable right is upon tlie subject. 

In tlie )n-esent case ^ve have the ex¬ 
press agreement betwcfui the Thakore 
Sahil) ami (h'vcrnment which is contain¬ 
ed in Walker's Settlement, and wliieh 
has been a"led on ever since 1807-8 
But I can hnd no agreiunent express or 
implied between the Kathi defendants 
or their ancestors and the British Govern- 

it is the Thakore 

Sahil) who lias dealt directly with 
Government. I'lven, therefore, if it can 
be said that the Kathis liold their jiu'ni 
lands from Government—which, in my 
opinion, is open to extreme doubt-—they 
do not, in my opinion, hold these lands 
“directly” from Government. An in¬ 
termediary in the shape of the Thakore 
Sahib has, in my opinion, been interpos¬ 
ed between them and Government. The 
very use of the word “ directly” Avould 

(5) U M I A. 345 at pp. 359, 3(>3; 7 W R p 
C.21: J Siitli. P. C. J. 676; 2 Sar. P. C, J. 28l ’ 20 
K.K. 131. ’ 


seem to negative the mere 
of any general theorv tliat a 
held of the (howji. 'The ilefinition in 
section 2 (Ij (a) v'ould indeed lit those 
Girassia projirietors sjioken of in the 
same case (page.s 751-752) who luid taken 
leases from llie British Government, 
f hey undoubtedly would liold directly 
Irom Government, but no such lease or 
sariad from Government lias ever been 
taken by any of I he iSalangpur Kathis, 

evidence before us goes, 
fi Lor.lsliip at this stage i-eferi'ed to 

Uie^Bombay Laud Revenue (’ode, 1879, and 

discussed the cflci't thereof on the ques- 

various sections of 
tlie C-ode he proeeeded :—j 

Tlie conclusions (lien which I draw 

from the 1888 Act and (he (Aide is that 

c efendants K'os J to 30 would be liable for 

lijo" if it were not for the 

ibU/ bettlenieut wliicli the Thakore 8ahib 
eftected with Colonel Walker; and fur- 
hei tliat it is the Thakore Sahil) as 
tlie registered Talmplar who is regarded 
y Government as the person ])riniarily 
responsible to them for suclj land revenue. 

i ne C ode also u.se.s the expression ‘des.see 
holding directly nuder Government” in 
excluding sncli a le.ssec' from tlie detinitirm 

section 3 Gl>. Why say 
cliicctJy unless it was to negative anv 

mcie thcnrelieal Iiolding under the 
C rown ? 

the (Vule in dehiiing in sec- 
ion 6 1 13) a snperi<,r and an inferior ■ 
Holder ami in iixing in spetion 83 their 
le.spective riglPs. would seem to cr n- 

actual pay*'!’ to Government 
o lie land revenue to be!lie sui)erior 
lolder, provifled he is entitled to leceiee 
It troin another, rL', I he inferior liolder. 
in the present: case, the plaintitf is not, 

4.1 e’ ^^Rilled tf) recover jama from 
the defendants Kos. 1 to 30. He pays the 

vhole, anti lias no right of recoupment 

oi contribution. A])art from that — 
vhich I agree^ i.s an important differ¬ 
ence he and they would seem to occupy 
le position of superior and inferior 

holders respectiveh* as defined b^' the 
Code. 

Aor I think is any different conclu¬ 
sion to be arrived at i)y studying the 
eailiest Land Revenue Regulations whieji . 
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Counsel referred us to, viz:.y Regulation 
XVII of 1827. Tliere rule 2 (i) provides 
that— 

“All land...shall he liable to the 
payment of laud revenue to (lovernnient 
according to the established j^riuciples 
which govern the assessment of that 
description of land to wliich it belongs, 
except such as may l)e proved to be 
either wholly or partially exempt from 
the payment of Land Revenue \mder 
any of the provisions of this Regula¬ 
tion.” 

It will be seen that this suV>stauti- 
ally corresponds with section 45 of the 
present Code. 

Then section 3 is important. It runs: — 
“ The settlement of the as.sessment sliall 
be made Avith the occupant. The culti¬ 
vator Avhen the land is held direct from 
Government is to be considered the 
occupant; and when it is not so lield 
the person having the highest right or 
holding recognised by tlie custom of 
the country or resting on specitic grant 
which intervenes between the Govern¬ 
ment and the cultivator is to l)e so 
considered.” 

Once more then we get the reference 
to holding “direct” from Government. 
And if the cultivator does not so hold 
direct, then Government makes liable 
the highest right intervening l)etween 
the cultivator and Government. In the 
present case, surely the Thakore Saliil) 
as Gameti Avould be the person having 
such highest right. At any rate noi)ody 
else has hitherto been recognised as 
having it except the Thakoiv Sahib. I 

exclude of course defendant No. 39. He 

is not a Kathi. 

Then Regulation V provides that the 
occupant shall be liable in his person 
and property for the revenue of the 
land, but on non-payment by the superior 
holder it may be recovered from ^ llie 
inferior holder. And Regulation XXX 
provides that superior holders are res¬ 
ponsible to the Collector for the iinblic 
revenue assessed on their lands and, if 
payment is not made, the Collector 
may realise from the crop the amount 
due, or remit direct to the inferior holder 
as provided in section 5. 


grant 

cus.s. 

befoi'e 

think 


It is true that Regulation TV (2) pro¬ 
vides that when thei’e is a riuht on the 
I> irt of tlie occnjiant in liinilation of the 
right of Government in coiise(nu'nc('of 
a specitic limit having been osiabiisbod 
and preserved, the assessment sliall not 
exceed such specihe limit. That pro¬ 
vision may protect tlie Thakore .Sahib 
having regard to AValker’s Settlenumt, 
but 1 fail to see what limitation on the 
right of Government could be proved 
\)y the Kathi <lefendants if once Walker's 
Settlement was out of the way. 'I'hey 
wore no direct jiarties to liiat settle¬ 
ment. Wliether if Government forced 
them to i)ay, limy would have any riuht 
of indemnity against the Tliakore Sahib 
under the provisions of a lu-esiiined lust 
in 1777 or 1781 I need not dis- 
No such point lia.s been taken 
us. In the i-esult, therefoi'e, I 
the.se Regulations and the sui)- 
se([uent Code and the 1888 .Vet ratluu* 
assist the 'IMiakoro Sahib’s contentions 
than otherwise. 

I liav(‘ now dealt with the more iin- 
])orlant of the alile and lucdcl argunnuils 
that wei’C urged on us by (’()uns(d fo]' the 
respective jiarties. .\ly tiual eoiudiision 
on the whole case is that the Kaflii 
defendants Xos. 1 to 30, though Ihcv 
are .Mulgametis, do not hold lainl directly 
from G )vernmeiit. and conseipientl^' a.re 
not Wiliuplars within the nu*aning of 
tlie 1888 Act as amended bv tin' 11)05 
Act. Defendants Nos. 31 to 38 are neither 
Mulgametis nor I'ldu'idiir.-i. 

1 would, therc'for.', alloiv the ajiin'al, 
and set afdde the decree of lhc‘ ('ourt 
below, and instead make a declaration 
to the following elfoct, ric., that within 
the meaning of the Gujarat d’aliKjdars' 
Act fRombayAcI \’I (jf 1888) as an.ended 
by Rombay Act. II of 1905, the Kathi 
tlefendants No.s. 1 to 30 are Mulgametis 
but that thcA* do not hold land direcliy 
from Government and that lliey are not 
Tabuplars and that defendants Xos. 31 
to 38 are not Mulgametis or Talinjdars. 

As regaivls the Settlement Register 
(k^xhiliit 439j, it is not for us to make 
any actual amendment thonu'ii. Our duty 
is to detei'rnine tlie riglit.s of the parties, 
anrl it is then for tlie Survey Officer or 
the Collector to make any necessary 
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amendments under sections G (2; and 8 
(2) of the 1888 Act. We have now 
determined those riahts and, in the 
view we take, the r.}(J5 Act Jias effected 
no chani^e in the res]>octive rights of 
the present parties under the Gujarat 
Taliuidars' Act with reference to' this 
particular village. But we may point 
out that as regards the only extract 
from the Register shown to us, r/.''., 
Exhibit 439, the Kathi defendants would 
not appear to be eiitered as Taluqdars 
but only as IMulganietis. 

As regards costs, the plaintiff lias 
failed in his contention that his ancestoi*s 
were the original grantors to the defend¬ 
ants, and that the rlefendants Xos. 1 to 30 
are not Mulgametis. On the other hand, 
these defendants have failed in their 
contention tliat tlie plaintiff was only 
a lessee or mortgagee from them, and 
that tliey are Taluqdars within the 
meaning of the Act. Under all tlie 
circumstances of the case, I think the 
fair order as to costs will be that each 
party should bear his owti costs through¬ 
out ill both Courts. This order also 
applies to defendant Xo. 39. He has 
espoused the cause of the Katliis, and 
must stand or fall with them. 

I havenot overlooked the fact that inliis 
plaint the plaintiff claimed that tlie village 
of Salangpur was a village in lambdi 
State belonging to him, but this surpris¬ 
ing claim was dropped before tlie trial. 
The written statement of defendant 
Xo. 39 goes far beyond any mere defence 
to this abandoned claim, and it would 
appear that he took an active part at 
the trial, and put in a large amount 
of documentary evidence. He cannot, 
therefore, be regarded as a nominal party, 
more especially as he was added at hi.s 
own request. 

Pratt, J* —The i liintiff in this suit 
is the Chief of Limbdi who has keen 
registered as Taluqdar of the British 
village of Salangpur in tlie Settlement 
Register prepared under section 5 of 
Bombay Act VI of 1888. 

He complains that altliough he is the 
sole proprietor and Taluqdar of the village 
defendants Nos. 1 to 38 have been regis¬ 
tered as Mulgametis, This, he savs, is 


prejudicial to his rights and status as 
Talukdarand lie seeks a declaration that 
defendants Xos. 1 to 39 are not 
Mulgametis or Talukdars. 

Defendants X’o.s. 1 to 30 are Kathis 
holding ./ncc//or rent free lands in the 
A'illage and claimed that they held the 
land independently of the plaintiif, and 
are, therefore, ^Mulgametis or Talukdars. 

[)efendants Xos. 31 to 38 are their 
as.signees avIio ai'e not interested. 

Defendant Xo. 39 Slier Miya Avas added 
as a party at liis own reipiest as he is a 
registered one-tliird sharer in the Taluk- 
dari of the Aullage and desired to resist 
tlie plaintiff's claim to lie sole Talukdar. 

The loAver Court dismissed the plaint¬ 
iff s suit holding that defendants Nos. 

1 to 38 AA'ere Mulgametis holding directly 
under GoA^ernment. 

The plaintiff has, tlierefore, appealed. 
The talukd ari estates in Gujarat are 
the remnants of old Rajput kingdoms. 
These disintegrated being either dis¬ 
rupted by internecine feuds or crushed 
by foreign iuA'aders. The subordinate 
states lluis formed AA'ere known by names 
^ ^ A 1 n dicatiA’e of their origin. The 

smallest of these subordinate rulers AV'as 
the Gaineli or ruler of a single village. 

In M ihrailui times these estates Avere 
independent and Colonel Walker AA'riting 
of them in 1804 says: 

“V ith the reservation of their acknoAA'- 
ledged tributary payments, the KattVAA’ar 
States are independent, and at liberty 
to form connections AA'ith other poAA'ers. 
They are under no obligations of service, 
and neither the PesIiAA'a nor the GaekAA-ar 
pretended to exercise an authority in 
aivar, beyond the demand of their 
respectiA'e contriliutions." 

pider the British Rule the old ruler- 
ship sloAvly degraded into a mere land- 
lori^l estate. This process is foreshadoAved 
in Colonel AValker's Report of July 25th 
ISOG—(Selections from Government 
Records No. 39. page 52)—In paragraph 
69 occm*s the following passage: 

‘‘Hence it AA'ould appear tliat tlie Pur- 
gunasof Dundooka, Ranpoor, and Gogo 
and cA’en Dholka, comprehend, exclu- 
siA'ely of the Honourable Company’s 
Sirkar a variety of lordships." 
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Then in paragraph 81 he makes tlie 
following signilicaut recommendation; — 

“it would, however, be extremely 
desirable to dissolve these discordant 
authorities and to consolidate all the 
inferior jurisdictions under the Com¬ 
pany’s power.” 

Bombay Act XIX of 1814 abolishing 

various local taxes and cesses was one 

stage in the process by which some of 

these lordshij^s or seignorial rights were 

dissolved. But it mav be that some still 

« 

survive such as the rigid to waste or the 
right of escheat. 

A Talukdari estate is, therefore, an 
estate which connoted rnlership in i>re- 
British times but which is now a land¬ 
lord estate to which some seignorial or 
subordinate rights mav or mav not be 
still attached. 

AVhen the estate connoted rulerslup of a 
single village the holder is a I\lulgameti, 
i. c., a Gameti who has lost all or most 
of his lordshii)S. These estates being 
very small the holder was not included 
in the definition of Talukdar until the 
amending Act (Bombay Act II of 1905) 
recognized as a Talukdar a Mulgameti 
-who holds lands directly from Govern¬ 
ment. 

The plaintiff's contention in tlie lower 
Court was— 

(1) that the Kathi defendants were not 
Mulgametis as their ancestors were not 
the rulers of Salangpur. 

(2) that even if they Avere ^Mulgametis 
they were not entitled to be registered 
as they do not hold land directly from 
Government. 

On the first point it is now conceded 
that prior to 1777 at any rate, the Kathis 
were the rulers or Gametis of the village: 
and this in spite of tiie fact that they 
are Kathis and not Kajputs—for the 
Xathis had invaded and seized many 
parts of Kathiawar and indeed Jasdan is 
a Kathi Btate. The Reveinie Records 
make it clear that in the fde 

Peshawas the village was a Kathi village. 
It is so entered in the Revenue Settle¬ 
ment of 1759 attached to Collector Byron 
Rowles’ report Exhibit 380. It is also 
certain that the Kathis paid tribute to 
the Peshwa in 1772—Bond Exhibit 443 
and Taleband Exhibit 374. Then the 


admissions made bv Limbdi in a suit in 
181() show that theKalliis granted one- 
third of tlie village to Slier Miya's ances¬ 
tor in 17o3 ( Exhibit 353 and I’bxlubit 372) 
and then granted two-thirds of the village 
to Limbdi in 1777 after reserving rent 
fveejiicdi land for their maintenance and 
a clKuitli or quarter share of the produce 
( h]xliibit 351), 


It is, however, contended tliat when tlie 
Kathis granted the two-thirds of the 
village to Limbdi in 1777 they surrendered 
all their rights of ruleiship and were, 
therefore, no longer Gametis at the time 
of the British acquisition under the 
treaty of Bassein in 1802. But the pro¬ 
babilities are all the other wav. 
Grants were at that time made in return 
for i)rotection aiul they were generally 
for a limited i)eriod: see DeSouza’s 
report in 1805, Exlui>it 378. The Limbdi 
pleading in tlie suit of 181() already 
referred to did not (-leserii)e the grant 
as l)eing in ''agkat" or in ])er]jetuity and 
Colonel Jacol) in Ids repoi't on Kathia- 
Avar in 1842 at ]>aragrapli 20 refers to the 
reluctance of Chiefs to make perpetual 
grants—Selections from Bombay Gov¬ 
ernment Records. Volnmoi 39, page 27. 
The Kathis allege that the transaction 
of 1777 Avas a lease for a term of years 
renewed by another lease in 1801. Tliis 
latter lease (Exhii)it 377) is not signed 
but the fact that it was jAroiluced by 
the Kathis before the Collector as far 
back as 1829 and that they then claimed 
that the term of the grant had expired 
is signilicaut. Tlie grant not being in 
perpetuity it is not likely tliat a grant 
of rights of rnlership Avas included. 
Indeed Limbdi in 182(i in a petition to 
the Collector described the Kathis as 
T^lulgametis : (Exlul)it 406). It is true 
that" this term AA*as somelimes used in a 
complimentary sense. But the petition 
of 1826 Avas one comiAlaining of tlie con¬ 
duct of the Kathis and the jihrase 
would not have been used if the Kathis 
had not beeii Gametis in 1802. The 
Kathis Avere also de.scrilied as Gametis 
in the suit of 1816. Proof of the actual 
exercise of snliordinate sovereign rights 
priijr to 1802 either by the Kathis or by 
Limbdi there is none; but on the evi¬ 
dence available 1 think it proved thalj 
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the Kathis were tlie (Tumetis ii]) to the 
time of the British aetiuisition in 1802. 

Hu the secoiid point the Disti'ic-t Jud.^'e 
appears to liave iiehl that as the Kathis 
l>;u<l no rent to Limlxli and did not 
d('rive title from Limhdi they could 
not he said to liold under Limhdi—and 
as they did not liold under Lindxli 
they nuisl liold uiifler Crovemment. 
Jhit this line of reasoning overlooks the 
fa(*t tliat tl’n' revenue of the village was 
jiaid hy the plainlilY lirst to the Feshwa 
aiid then to Cioveinnient. Indeed the 
Kathis A'ritten stadeineuL admits that 
the ]-ev(mue is jiai.l by the iJlaintilT and 
i)y Sh u* -Miya. Lolonel Walker settled 
til*' Luiiijdi triimle in 1807 and in the 
remai'k column of his statement he made 
a rofertmce to the i*evenuc of the Dhan- 
<liinka Farganna. \Vhet!ier this implies 
tint (’ohaiel Walker made a Fenriammt 
SelllenKait of the revenue of all the 
villages in the Farganna including 
Salangpur for the sum named may well 
<loui)tetL Hut (Government have ac- 
c^eptiMl iliat construction of liie settlement 
See (>. U. 501 of 18in, Exhihdt 303. The 
revenue, therefore, of the village is paid 
by the plaintitf; and the Kathis wiio 
liold piart of the village do not hold 
directly from Government. Moreover, 
tliey have itot given evidence of any 
direct dealings wtih Government ever 
since 1S02. Government compoumled 
tlu' local taxes with Limhdi in 1844 
(Lxhiliit lot)) and the Locad Kniid also 
witii Limhdi in 1805 and 1883 (Exhibit 
1U8). The defendant Kathis are, therefore, 
not Talnkdars. 


It must he observed, liowever, that 
the i^laint is wrong in assuming that 
the entry of the defendant Kathis in the 
Talukdari Settlement Register as Mul- 
gametis involves their recognition as 
Talnkdars. The defendants are entered 
not in column 1 as Talnkdars but in 
columns 6 and 7 as holding rent free 
land under the Tahikdar. If they were 
entered in the Register as Taliikdars 
they would under section 24 be i^rim- 
arily responsible for the jama which 
would be absurd for it is admitted the 
Limhdi is and always has been primari¬ 
ly responsible. Section 5 makes it cleai’ 


that holders of other rights appear also on 
the Register. 

Plaintiff e.xaggerated his case in every 
p(>ssible way. He claimed that the 
village was in liis State whereas it is 
a British adllage. He said he was sole 
Talukdar whereas it is admitted that 
Sher Miya is a one-third sharer in the 
Talukdari. He i)leaded that the Kathi 
defendants’ estate Avas derived from him 
Avhereas it is his estate that is derived 
from the Kathi. Lastly he pleaded the 
Talukdari iSettlenient Register as giving 
a cause of action for a declaration that 
the Kathi defendants were not Talnkdars 

. are not entered as Taluk- 
d:ns in the Register. The suit illustrates 
the waniiiig in Sree Naraiii Mitter v. 
S)‘Ci'mlift}/ Soondery Dassee (6) 

where it was said : — 

‘'Tiic-re is so much more danger in 
luflia than here of harassing and vexa¬ 
tious litigation, tliat the Courts in India 
ought to be most careful that mere 
declaratory suits be not converted into a 
new and mischievous source of litigation.” 

However, as the Kathi defendants were 
so ill-advised as to adopt the plaintiff’s 
coast ruction of the Register and to claim 
in their written statement to be Taluk- 
dars I think it would be advisable to make 
a declaration. 

I agree, therefore, that the appeal 
should be allowed and a declaration 
made on the terms suggested by my learn¬ 
ed colleague. 

The declaration Avill be that the plaint¬ 
iff is a two-third sharer in the Taluk- 
clari estate of Salangi:)ur, that the other 
one-third sharer in the Talukdari is 
defendant^ No. 39 Sher Miya Bapumiya, 
that the Kathi defendants are not Taluk- 
dars but Mulgametis not holding direct¬ 
ly from Government. I agree with my 
learned brother's order that parties bear 
their own costs in both Courts. 

K. s. D. Appeal allowed. 

(6il. A. Sup. Vol. 149 at p. 162; 11 B. L. R- 
171; 19 \V. R. 133; 3 Sar. P. C. J. 203 fP. C.). 


Yol 82] 


INDIAN-CASES. 


SRIMATFI RAY V, PRATAP UDAI NATH SAUAI DEO. 



' PRIVY COUNCIL. 

Appeal from the Patna High Court 

July, 25, 1923. 

Prcse7if:—Lord Sumner. Lord 
Phillimore. Sir John Ed,£?e ami 

iMr. Ameer Ali. 

Raja SRIMATH RAY a.vi> others — 

PL AI XTl F FS — ^V PPELLXTS 

versiis 

Maharaja TU^ATAP UDAI XATH 
S A1 L\ I D J 5 ()— D i: F E X D A X T— 

Respoxdext. 

Bengal Tenay^cy Act {VIII <>/ ISS-i), s. Kf.I {h) 
■—Record of Right.<t Picsumplinn Ijiirdeyi of prov¬ 
ing contrary pay • ng revenue to Zeniia- 

dar—Jama not separate —Be n<jal Decennial 
Settlemttit Regulation <!’/// o/ 179]), s. o— 
Kabuhyat, definition of t^ervic: tenure —Resump- 
tion, meaning of —Zt'niindar, rights of. 

Thi* burdpu of proviu" that an entry in. the 
Record of Uie:ht.s is erroneous is on the i)artv 
alleging it. [p. SSI, col. 1.] 

A talukdai who has paying revenue to 

the zemindar hut has t i!:en n«* steps to obtain 
S-'paratioii of his jama from the zemindary jama 
i.s not an indepeiulent talukdar witiiin the mean¬ 
ing of section .0 of tin* Bengal Decennial Settle¬ 
ment Regulation, IT!).’’. [•). 88*^, ■•ols. 1 A 2.] 

A kabuliyat predicates a patta. A patta is 
granted by the zemindar as a title-deed to the 
tenant. The kahuliyaf, a.s its name implies, is a 
mere acknowifulginent, an engagement bj' the 
tenant to carry out the terms of the patta. 
[p. 882, Col. 2.] 

The “resumption" of a “service tenure" does 
not mean that on failure of the direct male line it 
“escheats" to the zemindar and becomes what is 
wiled his sir or khas juvoperfy ; the jagir retains 
its character, but the zemindar i)ecomes entitled 
to make a new settlement willi the knowledge 
and sanction of the authorities, [p. 886, col. 1.] 

Appeal against the judgment and decree 
oi: the Patna Iliglt Court (Sir DaAvson 
Miller, C. J., and Jwala Prasad, J.), 
dated the 29tli Marcli 1920, reported as 
70 Ind. Cas. 232. 

Messrs. G. 11. Lowndes, K. C., and G. D, 
Mac Nair, for tlie Appellants. 

Messrs. Dunne, K. 6'., and V. B. D. 
Ramsay, for the Respondent. 

JUDGMENT. 

Mr*. Ameer Ali.—The suit which 
has given rise to tliis appeal was brought 
hy the plaintiffs on the 28th JllI 3 ^ 1908, 
in the Court of the Suljordinate Judge 
of Ranchi umler tlie following circiun- 
Btances. The plaintiff Srinath Roy pur- 


on Die 15(]i of 
plaintilf 

cerlifi(;ate on Ihe 
lie claims that 


chased on the 15th Set)tcmber, 1899, in 
execution of a mortgage dccrc(\’/Vnv/a/m 
Bundu, a iwoperty lying witiiin Ihe estate 
of (.diota Nagpur. Tlie second and ihird 
idaintifYs are Siinatli Rov'.s brothers and 
interested in the purchase. whiLsl the 
fourtli is an assignee of a sliai'c in the 
pro])erty in question. It apiicars that in 
1895 the first tliree ])Iaintifr.s advanced 
a large sum of money to one 7'ikait 
Jagannatli Roy, since deceased, who was 
tlien in possession of the pj-oi.erly on a 
mortgage of tlie same. J'iie .loci’inient 
of mortgage Ijears date the 2ii(i of 
August. 1895. In default of payment a 

suit was hrought, and a decree ol>tained 

upon it in ()cto])er 1898. 

The sale j)i-oelama1 ion was issued on 
the 20th of July, J899. and the sale 
lield, as already stated, 

September, 18f)9. The 
Roy ol)tainecI the sale 
20th of JanuazT, 1900. 

Pargatia Piindu was the absolute estate 
of his mortgagor and that he isentitled 
to it hy virtue of Ids purchase. 

The defendant is the Zemindar of the 
Chota Nagpur estate, and his contention 
is that the iiroperty in (pieslion was a 
jagir tenure held lyv Jagannath defeasi¬ 
ble on failure of the lineal male line of 
the grantee, and the plaintitfs' inott- 
gagor having died without leaving any 
male issue, he lias resinned the same 
as he was lawfully entitled to do. * 

In 1903 the Bengal Covernment direct- 
'ed, under Chapter N of tlie Bengal 
Tenancy Act, the preizaiation of a 
Record of Rights in zespect of tlie 
(’hota Nagpur estate. J’iie Hettleinent 
Officer, Mr, Lister, ni jiursuance of the 
instructions of tlie Government, and in 
accordance with the ]>rovisions of the 
Tenancy Act, instituted a careful and 
minute enquir.v relating to the tenures 
and otlier suboiilinate tenancies witJiin 
the Chota Nagpur estate. Section 102 
clause X, requires the Settlement Oilicer 
to include among other paiticuJars 
“the special conditiojis and incidents 
if any of tlie tenancy” regai ding which 
the enquiry is being Iield. Mr. Lister 
accordingly made in the register of teiil 
ancies, technically’’ called the ixhewat 
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the following entry against Pargana 
Bundu:— 

‘ Col. 4—Nature of rights— Jacjir khid- 
mat (that is, service tenure resumabie). 

“Col. 5.—Resuinable or not— Kahil- 

zahit. 

“Col. 11. —Remarks--‘l ehJagirTckait 
Basdeo Rai, haait kiya is shart par ke 
Putra Piitradik bhog kare' 

“The entry in the column of remarks 
is intended to mean that the tenure is 
Pntra Putradtk and derived from Basdeo 

Rai." 

Basdeo v'as the grandfatlier of the mort¬ 
gagor. It is to be noted that the words 
Puti'a Pu^?•ad^7t• denote descent in tliedirect 
male line. The entry rendered into English 
runs thus:—“This jagir was obtained 
by Tekait Basdeo Rai on condition of 
enjoyment in the direct male line. ' 

Section 103 (B) of the Tenancy Act 
provided that:— 

“A certificate, signed by the Revenue 
Officer, stating that a Record of Rights 
has been finally published under this 
Chapter, shall be conclusive evidence 
of such publication; and every entry 
in a Record of Rights so published shall 
be presumed to be correct until the 

contrarv is proved.” 

The plaintiff accordingly brought this 
suit in the Court of the Subordinate 
Judge of Ranchi to set aside the order 
of the Settlement Officer referred to 
above, and to obtain a declaration that 
Pargaita Bundu was held as an inde¬ 
pendent estate by the ancestors of his 
mortgagor from a time previous to the 
Permanent Settlement made by the 
Government with tlie Maharaja of Chota 
Nagpur, that it was incorporated as a 
Shikmi or dependent taluk in such 
settlement with the Maharaja merely 
for the payment of the revenue through 
him, that, ' the subsequent grant made 
by the Maharaja to Basdeo Roy referr¬ 
ed to in the Settlement Officer's entry 
was not consequent upon a resumption 
or fresh settlement, but was a mere 
continuance of the old status. The 
defendant, the Maharaja, pleaded that 
Pay'gana Bandu was never an independ¬ 
ent estate ; that it was a mere jagir 
or tenure resumable on failure of the 
^direct male line, and that the last holder 


in the direct line having died in 1847 
without leaving any male issue, he (the 
Maharaja) made a new grant to Basdeo 
R^y. hy which Basdeo clearly acknow¬ 
ledged that tJie tenure was resumable 
on failure of the lineal male line of the 
grantee. 

A number of issues were framed by 
the Subordinate Judge, all of which 
relate to the nature of the property in 
suit, viz., whether it was a resumable 
jagir, or was an independent estate 
held by the ancestors of the plaintiffs' 
mortgagor and Avas incorporated in the 
zeiniridari of the Alaharaja of Chota 
Nagpur as a Shikmi or dependent taliclc, 
with its revenue payable through the 
Maharaja. The fourth issue related to 
the chai*acter of the grant made to 
Basdeo Roy. The judgment of the Sub¬ 
ordinate Judge Avho first tried the case 
was reversed on appeal by the High 
Court and the case was remanded for 
a fresh trial. The Subordinate Judge 
before whom the case came for hear¬ 
ing the second time rests his judg¬ 
ment almost entirely on the non-pro¬ 
duction by the defendant of the kabiiHyaU 
Avhich it was alleged was executed in 
1794 hy the holder of the jagir at the 
time. The Subordinate Judge held that 
Pargana Bundu Avas the absolute estate 

of \.\\Q jagirdar Avhen it AA’as incorporat¬ 
ed in the Maharaja’s estate, and that 
since its incorporation its revenue only 
is payable to GoA’ernment through the 
zemindar. Had it been otherwise, says 
the learned Judge, the Maharaja Avould 
haA'e produced the kabuligat given to 
him by the jagirdar. He also accepted 
the contention of the plaintiffs that the 
grant made by the Maharaja to Basdeo 
in 1849 Avas not a ncAv settlement but 
only a continuance of tlie old jagir. He 
accordingly decreed the plaintiffs’ claim. 

The folloAving passage in the 
ordinate Judge’s judgment shoAA's the 
trend of his mind in dealing AA'ith the 
case. He says :— 

“Taking the broad facts of this case, 
it appears that the Bundu Raj Estate 
existed from time before the accession 
of the Bx'itish Government. This estate 
AA'as gained by conquest and the Raja 
was made to execute kabuliyat in faA'Our 
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of the Maharaja of Chota Nagpur agree¬ 
ing to pay Government revenue through 
him. This estate is heritable as 
well as transferable. The plaintiffs 
obtained this property by mortgage 
and afterwards at a sale purchased it 
in execution of the decree obtained on 
this bond. The origin of the Bundu 
Estate is unknown. The defendant has 
not produced the kahiiliyat executed by 
these Rajas in favour of his ancestor.^. 
Under these circumstances, it is not 
unreasonable to hold that the Bundu 
Raj Estate is a permanent tenure and 
is not resumable. The Maharaja has 
failed to prove that he ever had any 
right or title to this Pargana. I, there¬ 
fore, find Issues Nos. 2, 3 and 

plaintiffs’ favour. I find that Bundu Raj 
Estate is not a resumal>le tenure. 

And in the decree he declared as 

follows:— , • j 

“Pargana Bundu was held as an inde¬ 
pendent estate by the ancestors of Raja 
Haridas Roy prior to the Permanent 
Settlement, and that Raja Basudeo Roy 
succeeded Raja Haridas Roy as ms 
nearest heir and agnate and that the 
status of Bundu Raj Estate was no 
affected bv the Permanent Settlement. 

The defendant appealed to the High 
Court of Patna, which, on the 'JJHi 
March 1920, reversing the decree ot 
the Subordinate Judge, dismissed the 

plaintiffs’ suit. The learned Jmlges of 
the Appellate Court remarked, not with 

out reason, that the Trial Judge 
treatment of the case had placed on the 
defendant the burden of showing that 
the entry in the Record of Rights was 
correct, ‘whereas it lay on the plaintiffs 
to show that it w^as erroneous. And 
after a close and detailed examinat on 
of the respective contentions and of the 
evidence they came to the cone 
that the plaintiffs had failed to establish 
that the entry made by the Settlemen 

Officer in the Record i^f 

wrong. They further lield that the 

grant by the Zemtndnr in iSU wa^ 
not a continuation of the old. 
which came to an end on the death of 
Haridas Rov in 18D without leaMiig 
Tny Se i^sue, and that the subsecpient 

grant to Baadeo Roy was a now settle- 

d6 


ment and that the tenure was a resuni- 
able tenure. They accordingly, as 
already stated, allowed the appeal and 
dismissed the suit. 

The present appeal to His Majesty m 
Council is by the plaintiffs. The 
contentions on their behalf have pio- 

ceeded on the same lines as thosewliic-h 
found acceptance with the Subordi¬ 
nate Judge. It is contended in the 
first place that the jagirdar or Ra.ia 
of Bundu w'as an independent chief; 
and that althougli on its conquest by 
the British, Bundu was incorporate<l 
with the zeinindanj of Chota Nagpur 
and its revenue w'as made payable 
through the Zemindar, it never lost 
its character of an independent 
estate, and that it has ahvays retained 
that character. Consequently, it is urged, 
the Maharaja of Chota Nagpur has ik> 
ri"ht to resume it and that the plaintiffs 
arc entitled to a decree by setting aside 

the revenue entry. i . i- 

It is impossil)le to ascertain at this dis¬ 
tance of time w'ith any approach to pre¬ 
cision tlie status of the (hiiefs of Bundu 
in relation to the IVlaharajas of Chota 
Nagpur before the establishment of 
British Rule. The Chota Nagpur estate 
appears from the evidence on the record 
to extend over an area of several thousand 
stiuare miles, situated in a tract of coun- 
trv more or less f'overed witli R 

further appears from the evidence of Mr. 
Peppe, the Manager of the Chota Nagpur 
Estate, that w'itliiii the ambit of this vast 
estate there lie some 1,000 jagtrs. Be¬ 
yond the statements contained in the 
‘Report of Mr. Webster, who was at one 
time in charge, on l^ehalf of (:ioveiiinient, 
of the Chota Nagpur Estate, and in other 
reports made 1)V other officers in tlie 
course of their official duties, there is no 
record of the earlier history of these 
jaqirs, when or liow they came into 
existence and in what relation tliey stood 
to the Maharajas. In 1705 wdth the .pimR 
of tlie Dew'ani by the Emperor of Delhi 
to the East India ('ompany. C.hota 
Na'quir. as a part of Hehar, came into 
BriTish hands. It appears that in 1771 
or 1772 a temporarv settlement of revenue 
was made bv the East India Company 
with the Z^cmindar of Chota Nagpun 
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The la^^t settlement with him was contem¬ 
poraneous witii the well-known Decen¬ 
nial Settlemeni in 1781), and this Set¬ 
tlement, um.ler t he ])roA'i.siuns of Bengal 
Regulation \ Ill ot 1793, avus made per¬ 
manent. Tlie ^Maharaja's zcmindary is 
noAv aceordinaly, a permanently settled 
estate. About this lime Chota Nagpur 
appears to liave l)een in a very disturbed 
condition; whether the ja(ji)’d<irs were re¬ 
fractory sul)ordinates of the Maharaja or 
rebellious independent Chiefs, it is be¬ 
yond disjHite that the hohler of Par(janci 
Bundu, along with other Pargana Chiefs, 
was reduced to subjection by British 
forces and his jagir was incorporated Avith 
the zcmind'i rg oi* (’beta Nagpur, and he 
Avas made liable to pay his rent to the 
Chota Nagpur Zuhilndur. This is said to 
to haA'e happened in 1791, and this rent, 
Avhich appears to have been slightly in¬ 
creased in later times, has been regularly 
paid to tlie Zemhubt r. 

It is urged on behalf of the plaintiffs 
that as the jagirdar of Pargana Bundu 
never paid revenue to the Maharaja be¬ 
fore its incorporation in liis zemindarg, 
his contriljutioii towanls the revenue can¬ 
not V)e treated as rent. And it has lieen 
strenuously contended before the Board 
that his status avus that of an independ¬ 
ent talukdttr \mder section 5 of the 
Bengal Regulation VUI of 1793. Tliis 
(toiitention seems to he based ut)on a 
clear misapprehension of tlie provisions 
of the liegulatioii. iSeclion 5 describes 
the classes of taluhdar.s aa'Iio Avere entitl¬ 
ed, under its jtroA'isions, to obtain separa¬ 
tion of their jama from the zemindarg 
jama. The Regulation defined the pro¬ 
cedure for the juirpose of obtaining the 
separation. All independent talakdais 
occupying the jxisition described in 
clauses 1 to 5, section 5, Avho liarl Ijeen 
heretofore paying their quota of the 
Government dues through the Zemindar^ 
became entitled to olitain a se]»arafiou 
of their jama by adopting the procedure 
laid doAVu in the Regulation. TJicre is 
not an iota of evidence to show that tJie 
jagirdar of Pargana Bundu eA-ertook any 
step for the separation of his jama. Had 
he been paying reA’enue, making use only 
oi the zeminda7‘'s aerishta for its trans¬ 
mission to the Government Treasun* or 
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had he occupied the status which' is 
claimed for him, there Avould haA’^e been 
an undoubted record of the fact in the 
GoA'eniment ReA’^enue Register. 

The plaintiffs in their plaint had 
<^iaiDied to be only “dependent taluk- 
darsP The Regulation draAA^s a Avide 
distinction betAveen “independent taluk- 
darft" and “dependent talukdais."' The 
former come AAuthin the category of “ac¬ 
tual i^roprietors of land,'" AA'hereas the 
latter do not; “they are considered as 
lease-holders only" (section 7). It Avas 
evidently owing to the difficulty presented 
by section 7 that the contention advanced 
in the First Court has been abandoned 
before the Board, and the plaintiffs have 
taken their stand on section 5. 

^ It is contended that Avhen Major 
Fanner brought the jagirdar oi Bundu 
into subjection he made him execute a 
kabnliyat in favour of the Zemindar of 
Chota Nagpur, and it has been vehe- 
urged, both by the Subordinate 
Judge and learned Counsel on behalf of 
the plaintiffs, that that kabuliyat if pro¬ 
duced, Avould disprove the defendant’s 
case, and that it has been deliberately 
Avithheld by the Maharaja because it 
AA-oiild have supported the plaintiffs’ con¬ 
tention. There are tAvo clear ansAvers to 
this argument. In the first place, a 
kabuliyat i^redicates a patta. A patta is 
granted by the Zemindar as a title-deed 
to the tenant. The kabuliyat^ as its name 
imjAlies, is a mere acknowledgment, an 
^Dgagement by the tenant to carrj' out 

the terms of the patta. If the jagirdav 
of Bundu entered into a kabuliyat it may 
be inferred Avith certainty that there 
Avas also a patta ; and that patta, as the 
title-deed of the grantee, Avould be 
in the hands of the grantee’s heirs and 
successors, and Avould, it may safely be 
7u*esumed, come into the hands of the 
mortgagee, AA’ho deriA^es liis title from 
the mortgagor. On behalf of the plaint¬ 
iffs it has been urged that he aa'es on 
bad terms Avith the mortgagor and could 
not consequently obtain the necessary 
documents from him. Considering the 
nature of the jungle- 7 na/iai and the un¬ 
certainty of title in those districts, it is 
someAvhat remarkable that the mort¬ 
gagee should not have endeavoured tO 
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obtain from the mortgagor, "who at the 
time of the mortgage was in i^ossession 
of Biindu, documents of title relating 
thereto. Much criticism lias Vieeii iiassed 
by the Subordinate Judge, wliich has to 
a certain extent been ado])ted by 
plaintiffs’ Counsel before the Board, on 
the non-production by the Zetnhuhir of 
the kabuliyat. The explanation given 
by the defendant for its non-production 
has been accepted by the High Court, 
and their Lordships do not find sullicient 
reason to take a different view. Jhe 
defendant’s manager, ^Ir. Pejipe, who 
has been in that office from ItlOO to the 
date he gave his evidence in August, 
1916, states : — 

“ 1 searched for copy of Bundu rottuh. 

I could not find out any copy of Bundu 
Pottah. All the ancient records of the 
Maharaja are not in existence. * 
documents wei*e kept in the cust(Kly of 
Gunpat Ray, who was ilaharaja’s Record- 
keeper. He was called iipon to make over 
all these recoxxls to the Maharaja. He 
did not choose to do so. Thereupon he 

was convicted.” , 

[It is in evidence that this Gunpat l<a\ 
was subsequently hanged for Mutin>. 
In cross-examination Mr. Peppe state.^ as 

follows:— . , 

“ There is practically no paper in l n 

record room prior to the time ^\'hen the 
Court of Wards took over charge. 

The Court of Wards were in charge of 
the Zemindary of Chola Nagpur from 
1868 or 1869 to 1887. Apparently, it was 
then that an effort was made to overhaul 
the record room of the Maharaja aiu o > 
tain copies of the pattas that had been 
given to the various jayirdars. 1 he 
numerous documents that ^''Cie oi i 
coming in the earlier proceedings 
support to tlie story im|)oi an 

papers were purloined orabstraeded liom 
the Zemindai-'s record room about llu 

time of the ^Mutiny. 

In 1826 Mr. Cuthbert, w'ho was ap¬ 
pointed by the Government to niake a 
report on the Chota Nagpur 
submitted a report on the 
April and 14th of June, 182/, m wh c 
occurs the following passage on w ine 
considerable reliance has been placed on 
behalf of the plaintiffs : 


In paragraidi 20 lie stales :— 

" Six subordinate paryamis are incor- 
]).iraled with Chota Nag))ur, Tamar, 
Buroda, Raic, Boondoo, Silee and Burw'a. 
Ih-'W {.u* when these iMoyanas l)(*came 
dependent on llieKajaof Ciiota Nagimr 
1 cannot, ascertain but it woidd appear 
that for a long time the dei)endence was 
little more tliau nominal. It was not 
until the country came into our posses¬ 
sion that these Rajas were permanently 
and actually incorporated with Chota 
Nagpur.” 

And continuing, he adds in the same 
])aragraph - 

“ I'liese Rajas may be con.-'idei'ed in 
the ligiit c*)! T<fhiL'dii/'f^. The Rajas, 
ho^vever. still acknowledge the Rajas 
of Chota Nagi)ur as their feudal C’hief, 
and on the death of a Raja his succes¬ 
sor waits on the Raja of Nagi)ur. pays 
homage and presents a consitlerable 
—genei'all>’ l,t)00 rutu'cs—and re¬ 
ceives tin* Tilluc from him.” 

What follows, liowever, important: — 
21. ” Although fr<mi the natuj-e of 

these feudal tenures jdycer.'i were origi¬ 
nally granted solely in eoiisideration of 
mililarv services, yet services of a civil 
and religious nat ure were afterwards 
similarly rewarded at the pleasure of the 
superior.” 

25. “The numher of lai'ger is 

26, consislingof ahoul, 2r>:)l 2 villages. 
These jayeers Intre incariably descended 
f)'tj>n Intiic)' l<> son, nnd Ixjtli the cnsloin of 
'the i)argana and the parctice of the (Untrts 
hold them as hereditary hi the direct 
male line. On a jaycerdar dyiny irith- 
ont male issue his jayeer yenerally re- 
rerts to the Raja, as females in this coun¬ 
try do not succeed to real property." 

I'lie italirsare their Lordships. 

Mr. Celhhert’s stalimient in this para¬ 
graph clearly goes to su|>port the defend¬ 
ant's conleiitiou that the Bundu Jayir 
was, like others descendable in the direct 
male line resumable on failure of such 

line. 

To this report Mr. Cuthbert attached 
a Msi paryanas jnepared in 1827. It 
is headed thus :— 

" List of Parganas of Nagpur, being 
the Zcniindari of Maharaja Jagarnath 
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Sahai Deo 07i condition of rendering 
serivcc." 

And then comes 

“ Ghatwals Jagi.-day's on condition of 
rendering service. " 

One oii\\e Jagii-dai's there mentioned 
is “ Bundu—Raja Balamdar Rai." 

Pa Bundu thus remained in the 

hands of the lineal descendants of 
Kanukdand Rai, who was found to be in 
possession in 1794, until it devolved on 
Haridas Rai. He is stated to have died 
on the 10th January, 1847. On his death 
his widows applied for possession of the 
jagir; at the same time two of his col¬ 
laterals ('Kanchan Lai and Basdeo Rai) 
advanced a claim in respect to the succes¬ 
sion. xVt this time Jagannath Sahi Deo 
was the Maharaja and Zemindar of Cliota 
Nagpur. Arrear.s of rent had fallen due 
in respect of Bundu, and he appears to 
have instituted proceedings in tlie Col- 
iectorate for recovery of his rent. In the 
course of these proceedings a Sazaical or 
curator was appointed to take charge 
of the property. The order relating to 
the attachment of Paigana Bundu and the 
appointment of the Tahsildar as curator 
bears date of the 23rd of August, 1847. 

On the 26th July, 1848, Kanchan Lai 
applied to the Civil Court presided over 
by the Agent of the Governor-General, 
complaining that the Sazawal had ousted 
the petitioner from some lands granted 
by a former Jagirdar of Bundu for main¬ 
tenance. The order of the Civil Court 
on this petition is important. It shows 
the exact nature of Pargana Bundu in 
relation to the Zemindar :— 

“ The Rajah of Pargana Bundu died 
without issue ; and now a Sazaical is ap¬ 
pointed by Government in tlie said par¬ 
gana and it is not known what settle¬ 
ment the Maharaja of Palkot fChota Xag- 
l.)urj has made Avith respect to Pargana 
Bundu ; because in accordance Avith the 
sanad and pottah of the said Maharaja, 
the Maharaja, can make over the 
pargana to any body AA'ho may be 
found entitled after the death of Rajah 
Haridas Ray, Zemindar of Bundu, and 
Avith respect thereto the Maharaja 
has power to resume the said pa)-gana 
if he finds nobody entitled to Pargana 
Bandu, upon giving notice, and AA’ith 


the sanction of the Assistant Agent 
at Lohardaga. Thereafter any person 
Avho may think himself entitled is at 
liberty to institute a chdl suit. There¬ 
fore, it is ordered that a parivana he 
issued to Maharaja Jagannath Sahi 
Deo, Zemindar of the Pargannas of 
Chota Nagpur, containing the matters 
above mentioned, Avith a request to 
foPAvard a receipt of the parwana to His 
Honour and a copy of this proceeding 
be forAvarded for information to the 
Personal Assistant of District Lohar¬ 
daga.'' 

3^ 1 1 Her, in a proceeding 

of the 26th of December, 1845, the Agent 
to the Governor-General, acting as the 

Ci\’il Court, had, in connection Avith 
Pargana Rahi, pointed out that the 
Maharaja “could resume the jagir by 
giving information to and receiving 
permission from the authorities in the 
event of the lessee dying Avithout issue.” 

The adoption of this procedure AA'as 
re affirmed on the 26th July, 1848. The 
zemindar Avas debaiTed from acting 
capriciously or arbitrarily; he could only 
exercise his right Avith the knoAvledge 
and sanction of the authorities. And 
Jagannath Sahi appears to have adhered 
to the procedure prescribed by the 
Government Officers. 

Out of the two claimants, who had 
come foi'Avard for the possession of Par¬ 
gana Bundu, he selected Basdeo, and 
installed him as Raja or jagirdar. To 
mark Basdeo’s installation the Maharaja 
affixed the tilak on his forehead. This 
Avas the undisputed right of the over- 
lord. 

On the 28th of February’, 1849, Basdeo 
reported to the District Officers the fact 
of his installation and of receiving the 
tilak. 

On the 29lh of May, 1840, the Maha¬ 
raja hied hy his mukhtars (agents) an 
application in the Court of the Extra 
Assistant Commissioner for the discharge 
of the Sazawal and the issue of the 
usual parivana (AA’arrant) to Basdeo to 
take possession of the jagir. 

This document. Exhibit I, is headed 
thus:—Application for issue of parivana 
to Raja Basdeo Ray. 

After stating that Raja Haridas Ray, 
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'^Elaqadar of the villages of Biinclu/’ 
had died. 

“without leaving any male issue and 
leaving him surviving his widows," 
it pi'oceeds thus: - 
“Your petitioner’s client (meaning the 
Maharaja) \vanted, in accordance with 
the custom and practice in his zemindari 
to resume direct possession of the villages 
of the deceased Raja. Then unexpect¬ 
edly the Ranis of the deceased Raja 
reported to the Agent to the Governor- 
General and to the Commissioner and 
the former Assistant Agent of District 
Lohardaga and to your petitioner’s client 
that the senior Rani was pregnant, and 
prayed that in expectation of a child be¬ 
ing born the property might be left in 
their possession. In accordance Avith 
their prayer, the Settlement of the par- 
gayia, possessed by the deceased 
was kept in abeyance in expectation of 
the birth of a child of,the said Rani. 

It then mentions the fact of attach¬ 
ment and the appointment of the Sazan'al 
and gives the substance of the parwana 
to the Maharaja issued by the Agent to 
the Governor-General enquiring 
Avhat settlement he had made m 
respect of the said pargaiia because 
in accordance Avith your sa7i(ul and 
patta if after the death of Raja Haiidas 
Ray, .Zeminda?' of Bundu, the title de¬ 
volves on no one, you can resume diiect 

possession thereof." , 

It then goes on to state that although 

Basdeo had no title “in accordance 
with patta and the usage ot tne 
zemindari, still your petitionei s 
client being pleased Avith the service 
of the said Lai, with a vieAV to promote 
cultivation and happiness of the people 
on approving the application o a 
said Lai for the grant of tdak of Kaj 
of the entire Parejana Bundu, excluding 
four Mauzas viz., Kanchi, etc., retained 
by him for Khalsa Bhandar, granted the 

rest of the Mauzas of the 
fixing an annual rent of cash Rs. 1, 

exclusive of AbAvabs, s^ibj^ct 
and then gave him the Eajgi Tilak of 
the said Pargana, and after taking 
kabuliijat (ekrarnama) ff^ the mainten¬ 
ance of the Ranis Avhich the said Raja has 
undertaken, and then a patta of jagii 


conditional upon service, was granted 
to him by your petitioner’s client." 

The Maharaja's application tlien coU' 
tinues: — 

“As it is not now necessaiy for the 
Sazairal to remain in Paiyana Bundu 
because the said Raja Avill from 1900 
Sambat, under the terms of the kabuligat 
and ckrai'nama, render services, pay the 
fixed rent and maintain the Ranis, it 
is prayed that in accordance Avith the 
proceedings of the Agent to the GoA’er- 
nor-General and of the Commissioner, 
dated the 26tli July, 1848, an order may 
be passed for tlie remoA'al of the t>azawal 
in view of the order of release, a par- 
u'ana may be issued to Basdeo Rai, 
directing him to proceed to tlie vil¬ 
lages." 

As already stated, the petition on 
behalf of tlie Maharaja Avas presented on 
the 20th of May, 1849. On the Gth of 
June 1819, Basdeo's agent filed a similar 
petition stating that lie (Basdeo) had 
obtained a settlement from the iMaharaja 
and received from him the tilak of in¬ 
stallation. It tlien goes on to state 
that the Maharaja “upon fixing 
a rent of C'ompany’s Rs. 1,000 
per annum, granted to him a nagbast 
patta conferring upon him the title of 
Raja, on the lltli Phagan 190o Sambat 
and "ranted to liim paWi and amal- 
nama, Avhich are forthcoming. At present 
Pargana Bundu, being attached on 
account of arrears of rent due to the 
Maharaja Saheb, collections are made 
therefrom through tlie Government Saza- 
wal Whereas the Maharaja Sahib's 
rent has been Avholly and fully paid, 
and so a petition on the part of the 
Maharaja has been submitted to Your 
Honour praving for the discharge of the 
Sazawal and for the release of Pargana 
Bundu attached on account of rent, and 
stating that he had invested (my client) 
Avith the Rajgi Tilak." 

He also prayed for the lease of the 

garqana from attachment. 

Idle settlement Avith Basdeo .shoAvs that 
the rent Avas increased from Rs. 735 to 
Rs 1000, four villages were taken out 
of the pargana and set apart for the 
maintenance of Haridas’ widoAvs and a 
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new pntta was .^ranted to him by the 
Maliaraja antt a m*‘\v pn na Avas issued 
to him at tlie Zainir'.^ iiislaiiee i('r 
possession of tlie jft'j'rr. In fata* of these 
facits it is idl^* ti> thal tiie settle¬ 
ment Avith was a eoiit iiiuanee 

of the oft tcinirc. ilea! tJi.sdeo siaavee*!- 
ed to til'-* !'V riuht **f inle'ritaiiee 

the mainleiiaiiee 1 j 1 the Uani.''. llie Avido'vs, 

would liaA'e <le\a)lve([ exeiusivel\’on him 
and the supeiioi' landlord would haA'e 
iiad no eonet-*ni with it or the riirht to 
ta.ke aAvay an.\' jiart of tiie ])ro])crtv to 
I'u’oA'ide h)i' liioir inaintaiianee. 'Pin- 
Ala ha raj a s i nl n tcrfiaa' on hehalf of the 
AviiloAvs is expiaiiK'hh' oni\' on one hy- 
tjolhesi-i, s/~., ihal in* Avas jiiakintj: a 
new arranuenieiii hy virtue lif a ri^’lit 
l-eeomii-,ed hy tin- anl li.'rif ies. .\nd7he 
.i^raiit nt the p'li’innn; to !ki>d('o tocTetiiei* 
AA itli^ the AA'ithdrawal ol Ilie at laehiiieiit 
si.^nitiefl their appi-oval; nor was ;ui>' 
exeejhion taken to the inerease of the 

Ja })fff. 

(>ne more remark on this part 
of the case seems neeessaiA'. In the 
grant^ to Ba.sdeo !(> tin*' j<ujlr is 
speeiiieally mention(*d as a “serviee 
tenure." iuA'ol vinu* the ]>ei-foi-ina!iee 
of JViliee and t <1 tier d nt ies. 't’ln-y eo?dd 
hardly Inua- l.teen newly irnpos'^d, 
as the\- V'..*nid :■! ...O' • al^jaetv-o liu* 

nohee of the t iovt-rnoi'd it-iu I'.ii'.s Aueiii 
Avhen tin* pnff.ih was [.ruitneed hc'foi-e 
him and would Jiave led to invest i-at ion 
and p'onuiK'iit. It is al)nndanfly '"clear, 
thereiore. that tin* minus hair 

villaires. was settled A^ilh liasdeo in IS-h) 
on an increased rental. 

Tliere seems to he siiine confusion a^ to 
the^neaning of the Avord rcsnmpli.m " 
ill connection Avilh tliese tenures. It does 
not mean ilial on failure of the dire<*t 
male line it “ escheats " the .zemindar 
anrl becomes AA'liat is called his rir oi* 
khas property; the jagir retails its 
chaiacter, hut the zcmtndar liecomes 
entitled to makeaneAv seltlcineiit AA-itli 
the knowiecl.i:-e and sanction of the 
authorities. 

. 1 ^ j i 1 ^ ^ ^ ^procoedin 2 :s 

the Settlement Officer scrnpuloush' and 

carefully analysed the eAudence in the 

presence of the plaintitTs. and came 

to the conclusion embodied in the entrv 
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impugned in this suit as erroneous, 
b nder section 101 of the Bengal Ten¬ 
ancy Act tiie j'laintiffs appealed to the 
Board of KeA'enne against Mr. Lister’s 
derision. Tlie Bitard of Revenue, after 
a remand loi- tlie jiiirpose of taking 
lurthcr evidence, in a remarkably well- 
halaneed judgment, held that the plaint- 
had utterly failed to establish 
their contentions. In tlie present suit 
the High Court, on apjieal from the 
Subortlinate Jiulge, examined the evi- 
deiK'C with great care and came to a con- 
clnsiou adA'crse to tlicni. 

'hiicir Lordships ha\e given every 
nttculi(‘n to the arguinents of (Aiurisel 
hu- Mie ap]>ellaiits; the\' find absolutely 
no gronmt foi- interfering Avith tlie 
decree of the High (’ourl. Tliey con¬ 
sider that tliis appeal siiouhl be dis- 
missi'd.^ and tlieA' will humbly advise ■ 
His IMajesty accoidingly. 

'I lie respondent Avijlbe entitled to tlie 
co.sts of this ap]'>eal. 

ly y- h- Appeal dismitised. 

Solieiiors f(u* the Aiipellants.—Messrs. 

T. L. Wilsi>n (0 Co, 

Soliritors tor tlie Respondents.—Messrs. 

I i/dcrma i‘ r A* livurn. 


CALCUTTA HIGH COURT. 

AcHEAI. KKOAl OliTGTXAI. DECREE 

N^o. 270 or 1922. 

June 20, 1924. 

Pi'csent :—Justice Sir X. R. Chatterjea, 
Kt., anrl ;^rr. Justice Chotzner. 

Sr/ PRdTAP CHANDRA DEH 
! > H A B AI j DEB — 1) e fe x da x t 

' -Appellant 

Sri Raja JAGADISH CHANDRA 
DE(4 DHABAL DEB— Plaintiff— 

Respondent. 

Hindu La u*— Mitakshara—Impartible estates — 
// mcip/c- of suriivorship, how far applicable — 
Alienahiliti/ of impartible estates, evidence of—" 
‘..ettlenicnt khowats, relevancy —Bengal Tenancy 

f‘f }fif. laj^ U)*-—Evidence Act 

'V 2S7J\ s. o-y—Chota Xaypur Encumbered 

Eslatfc' \Amendment .4c^ illt of S, 

/-M ''Alicnutivu\ V’canintj of— Scope of Act 
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—Co-parceAari/ in impartible properties—RiQht to 
maitUenance — hJvideircc as to usaje of fii'nily, 
nature of—Independent ttpinion Will, execution 
of, if amounts to alienation -Intcrprctatioii of 
Statutes —-rlct iniposinj restrictions. 


Ml 


The principle of survivorship wliirli ^roverns 
succession in ordinary joint family under the 
Mitakshara has to be follou'etl in the case of im¬ 
partible estates only for a jiarticular purpose, rir.. 
to find out a s\iccess ir and it is only for the 
purpose of determining Nvljo is entitled 1 i> suc<*eed, 
that the estate is to l>«* ireate<l as tlu; ju‘i>perly of 
the joint family, [p. SO.'l. col. 2.] 

In the absence of any custom an impartible 
estate is alienable by way of transfer inter rirc.s*, 
as well as by testamentary dispositions. \ibid\ 

If according to Hindu Law an impartible Kaj 
is not inalienable the burden of luoviim: that by 
custom the estate is inalienable is on^tlie pm’son 
who alleges it to be inalienable, [p. S'.)."), col.) 

In considering evidence of inalienabiht.\’ it 
should be serm that if there was any oecnsion, 
when having regard to Imman nat\ire. there was 
likelihood of alienation mid alienation 
effected, it would be evidence of inalienabihty. 
[p. 896, col. 2; p. 897. col. l.J 

Entries in Settlement khewats are presumed to 
be correct under section lO.l, Bengal Tenancy Act. 
Even if they do not come under section 10,, r>f 
the Act, Ihev are relevant under section oa of 
the Evidence Act, being made by a public olhyer 
in the discharge of ollicial ‘J_»H!es._[j>. 912. c«d l.| 
Lekraj Knar v. Mahpal Sin>/1>, '> L- ‘ 

R. 7 I. A. O.t; 1 Sar. I*. .1. ICt;Jl > * 

J. 704; Uati(iue and Jackson s 1*. C. No. bl; 1 Imt- 
Jur. 42;i: 2 Ind. Dec. (n. s.) 1081 (IV C .i. relied 

upon. , . > 

A Will operates only from the death ‘>f 
testator and there can be no (piestKai of 
missioners’sanction after the fleath of the testatm 
under section 12A of the Chota Nagpui 
cumbered Instates (Aiueudinont) Act o . . 

The alienation mentioned in that section and m 
section J refers to alienation inter vivos and not to 

Wills, [p. 02*4. col. 1] . ^ 

The Encumbered Estates {Amendment} Act ciptcs 

a sort of administration of the immoveable estate of 

the debtor in some re.spects resembling that l>»‘y>»»cd 
in an administration suit but with the m^ter a 

difference that whereas in an U 

the satisfaction of the claims of the 
primarily in view, in pr^iceedings under the Act 
the protection of the debtor and the protection of 
hisLlnte so far a.s practicable m 
encumbered condition is Jim >na.n solictmio of 
the authorities concerned. I p -L I, col.-.j 

Kameshar Prasad v. Bhikan 
C. 600 at p. 62); 10 Ind. Dee ^ 

HamSaku V. liishambhay'Sath H-,1 reU'ed 

057; 16 C. L. J- 52i: 1( L. I\ . N '*^1. i^lui 

'"^Tlie Chota Nagpur I'^nmimbered Estates 

(Amendment) Act restricts the p > . r - 

holder in disposing of th<‘ property • J 

it would interfile with the mana„^ment of 

Ihs estate. Hut th3 right to 

the estate of the holder is not uSected bj the Act 


and is saved by the provisions of .section 2?>. 
fp. 025. col. 1.1 

01,iter.—h\ impartible properties tlierc is no co- 

jiarcenary. [p. 891 , col. 1.] ^ - i \ -1 • in 

Siirtaj Kuari v. Deoraj Kuan, 1 ;> I A. •> 

A. 272; .5 Sar. P. C. d. i:’>9; 12 Ind. Axxv. 2Y.V b 

Ind. Dee. (S. s.tlS2 dV C.'. Nr) Uaja Pan \ enkata 
Surifa Makipati liama Krishna Kao hahadnr \ . 
The Court of Wards {The PPtapur ca.-<eK -- -M- 
1 linm- 'L. K. 277; :i C. W. N. Ha; 2(. \ A. 
8:5- 7 Sar, IV C. A. 181; 9 .M. L. A. Mip. L loo. 

Dec. (N. s,. 276 iP. C.'. relied uptm. 

'I'he rigid t<> maintenance, so far as romidcO 
on or inscparal>)e fivm llie rigid of cn-parceiiai-y, 
begins wliere co-pe.rccnai-y begins and cca^c.*> 
where co-pareenar\’ ('ca.ses. [p. 891, (‘ol. --1 . 

It isa<lmissibleVo,- a living witness to slate los 
opinion on the existence of a faiuily custom and 

to state as the ground of that op»oion mfoima loi 

derive'! from deceased j»ers'ms. 1 h- weui-d <« 
su.'h evidence woubl depend ou the iv ^otion ami 

the .-haraet-r of tli- 

on whose statements la- 1 rined his opmioir it 
must be the exjwe.ssit.n of independent opiiuou 
based on iieirfay and imt m:ue repetition ..f 

Viojirstiv 1 p. 1.] 

The■ mere .'xeeuti.m of a V.’ill does not amount. 

to alienation as it pusses no property at the tune. 

* An Aet impn.sing di.s;ibilities should lie sli icily 
con.strued. [p. 920, eol, 1.) 

Vppeal ai^ainst the .locrpo of the Suli- 

ordinate .lu.l-e, Kirst (’ourt, .Midnapui-, 
date<l the 21sl AukusI 1!)22. 

Hahn Dirarkn .W'llh ClniLnifa rlt, (u'lHi 

him Dr. I>ii-irk;i -V..//. .Ud/rr Ihil.us 

I>y<iri Mohan Claitlerji and kn.'<lina l.al 

Jhinerji), h'f the Appelhuil. 

Sir li ('■ Miller. Coun.sel, (with him 
Dalma 'Cnuula Charan Sen. Snresh 
Chandra I)a..< ami Xarendra Krishna 
Bose), for the Re.spoiident. 

JUDGMENT. This appeal arises 
out of a suit for declaration of title 
to aidl recovery of possession of tlie 

Dhall.hum Raj Kstate. fo'', • I'.Tff 

fits and other relieD. 1 he ])hiintiff 
.Tagadish Chandra DeoDhabal claimed 

the estate under t!m \\ dl 
Satrughna Deo Dlud.al ilated the 11th 
Mav I'JO.). The iiroperties helonging to 
the" estate arc situated partly in Singh- 
1,hum, and l.arily in the District of 

Tlie parties are governed Ly the 
Mitakshara vSehool of Hindu Law, and 
their fuioestors <irc suid to luive nil- 
grated from Rajputna centuries Jiop- 
pistory of tlie family is stated iii 
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MoJichIi Chintdcr Dhal v. Satrughan 
Dhal (1) am I a li'onealu.R'ical table is 
given at .‘111, The defendant 

Protap Cliandra is descended from one 
Jugal Kishore wliu l>elonged to the main 

anrl the plaintiff is descended 
from one Raja Kamala Kant the 
brother of Jugal Kishore who founded 
the Jcimboni branch of the family. 

The DhalVjhum Raj is an impartible 
estate the succession to which has de¬ 
volved by family and local custom ac- 
cc)rding to the rule of lineal primogeni¬ 
ture from ancient times. The estate 
was settled by ilu* Rritisli Government 
with Raja Jagannath the ancestor of 

^ revenue of Rs. 4,000 in 
1777. Raja Satriighna got the Dhalbhum 
Kstate according to the ancient family 
and local custom. Gn his death dispute 
arose as to succession to the estate be¬ 
tween the defendant who is his nearest 
heir, and the plaintiff who claimed the 
estate under his Will. 

Satrughna as stated above executed 
his Will on the llth Mav 1905, and 
died on the 1st March 1916. The 
plaintiff on tlie 6th April 1916 applied 
for Prohate of the A\ ill. 4'he defend¬ 
ant contested the Will, but it was 
found to be genuine and Probate was 
ordered to be granted on the 30th 
May 1917. In the meantime the defend¬ 
ant obtained possession of the estate, 
and his name was regi.stered under the 
Land Registration Act by the Deputy 
Commissioner, Singhbhum, overruling 
the plaintiff s objections. The order was 
up-held by the Commissioner, and finally 
by the Board of Revenue on the 13th 
July 1917 who held that in the jungle 
mahals “ There was no custom of devis- 

abilitv bv Will." 

• 

It appears that before the death of 
Raja Satrughna. the estate came under 
the Encumbered Estate Act ^Bengal 
Act VI of 1876) upon the complaint'^of 
the defendant's father Madhu Sudan on 
the 2nd August 1905. After Satrughna’s 
death, the defendant as his heir got 
the estate released in October 1920 
from^ nianagement under the Encumber¬ 
ed Estates Act, but upon his applica- 

1 ^ R ® ^59; 4 Bom. 

1.. R. .’.72; 8 S^r. P. C. J. 238 (P. C.). 
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tion as a disqualified proprietor the 
Court of Wards took over the manage¬ 
ment of the estate. The present suit 
was instituted on the 17th March 1921, 
and after it was decreed by the Trial 
Court, a Receiver of the estate was ap¬ 
pointed by this 'Court. 

The defence, inter alia, was that the 
Dhalbhum Estate had been held and 
^i^joyed by the predecessors of the de¬ 
fendant as an “ancestral joint undivid¬ 
ed and impartible Raj” and is still 
held and enjoyed as such, that the 
estate is the joint property of a joint 
undivided family governed by the 

Mitakshara Law as modified by the 
customs prevailing in the family and 
in the locality known as the jungle 
mahals from time immemorial that the 
estate was in its origin in the nature 
of a “feudal tenure in Chief” and was 
and is by its nature inalienable, that 
the defendant and his father Madhu 
Sudan were all along joint with the 
deceased Raja Satrughna and used to 
be maintained by the latter, though 
according to family custom they had a 
separate house to live in. The defend¬ 
ant denied that the proprietor for the 
time being of the Dhalbhum Estate 
had or has any right to dispo.^e of 
of the properties of the estate 
b\’' Will or otherwise or to nominate 
any person as his heir or successor. 

1 he Court below bv its judgment and 
decree dated the 21st August 1922 
held that the estate being an imparti¬ 
ble one wj.s alienable, that the defend¬ 
ant had failed to prove that either by 
custom or by its nature it was inalien¬ 
able, that the alienation was not bad 
by reason of the provisions of the 
Encumbered Estates Act, and in the result 
decreed the suit in a “modified form.” 

The defendant has appealed to this 
Court. 

* 

At the hearing of the appeal an ap¬ 
plication Avas made on behalf of the 
appellant for the admission of certain 
documents in evidence. The.se docu¬ 
ments were producerl in the Court 
below, I)ut it is .said they wore not 
tenrlered in evidence owing to in- 
a<lvertance. The rosj-n^ndent objected to 
their being admitted in evidence. The 
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documents Avere referred to and dis¬ 
cussed by learned Counsel on both sides 
at the liearing of the appeal, the ques¬ 
tion of their admissibility being reser\'- 
ed for decision after the arguments Avtne 
over. 

We have considered the question and 
for reasons recorded in the order- 
sheet dated to-day we have admitted 
them (except one) in evidence and 
directed them to be marked as Ex¬ 
hibits, 

The first ((uestion for consideration 
is Avhether Raja Satrugitna liad power 
to dispose of the Dhalbhum Estate by 
his Will. 

It is admitted that parties are go¬ 
verned by the Mitakshara School of 
Hindu Law, that the Dhalbhum Raj 
is impartible and that the succession to 
it, takes place according to the rule 
of lineal primogeniture. It is found 
that the defendant Avas joint in estate 
with Raja Satrughna; the learned Counsel 
for the plaintiff-respondent does not 
press his objections to that finding, and 
there is ample evidence in support of 
it. So that if there AA^as no poAver of 
alienation, the defendant is entitled to 
succeed by right of survivorship. The 
Court beloAv has held that it is “settled 
laAV now that in case of impartible 
zemidaries governed by the Mitakshara 
Law, the holder of the zemindaid can 
alienate the estate by Will, gift, mort¬ 
gage, sale, adoption or nomination of 
next-of-kin when there is succession 
to the zemindari by lineral juimogeni- 
ture.'' It has further held that, “ It is 
settled law noAv that the holder of an 
impartible zemindari governed by the 
rule of succession by the custom of 
lineal primogeniture can alienate the 
zemindari unless there be any family 
local custom restricting such alienation, 
and that the onus of proving such 
custom lies upon the person who alleges 
it,” and reference is made to the case 
of Sartaj Kuari v. Deoraj Kiiari (2) 
and some other cases. On behalf of 
the appellant it is contended that haA-^- 
ing regard to the principles enunciated 
in Baijnath Prasad Singh v. Tej Bali 

(2j 15 I. A. 51; 10 A 272; o Sar. P. C. J. 139; 12 
Ind. Jur. 213; 0 Ind. Dec. (n. s.) 182 (P. C.). 


Si)i(jh (3') (and some other cases) the 
holder of an impartil)le Raj lias no poAver 
to alienate it, at any rate by any lesta- 
mentnry disiiosition. 

In the case of Baijnath Prasad Singh 
y. Tej Bali Singh (3) Lord Dunedin in 
delivering the judgment of the Jiulicial 
Committee revieAved the decisions on 
the point and held tliat tlie succession 
to an impartible estate Avhich is ances¬ 
tral property of a joint Hindu family 
gOA’eined hy the Mitakshara is “de¬ 
signated by surviAmrsiiip.” His Lord- 
ship after revicAving the cases on the 
jioint decided before Sartaj Kiiari's 
case (2) observed:— 

“ Up to this point, Avith tlie single 
exception of the Tippera case, AvJiich, 
as stated, Avas not under Mitakshara 
LaAV, the laAv is all one Avay and seems 
to affirm these propositions: — 

(1) The fact that a Raj is impartible 
does not make it separate or self-ac¬ 
quired property. 

(2) A Raj, though impartible, may 
in fact be self-acquirecl or it may be 
family property of a joint undivided 
family. 

(3) If it is the latter, succession Avill 
be regulated according to the rule 
Avliich obtains in an undivided joint 
family, so far as the selection of the 
penson entitled to succeed is concerned, 
i. e., the person A\'ill be designated by 
survivorship, although tlien according 
to the custom of impartibility, he Avill 
hold the Raj Avithout the others sharing 

. 

So far, therefore, as the question of 
succession is concerned, the authorities 

show that the principle of surAuvorship 

regvdates the succession in a Mitak¬ 
shara joint family, though the . estate 
is an impartible one goA^erned by the 
rule of lineal primogeniture, except 
that the estate is held by a single 
member. In the present case, howcA^er, 
the question is not one of succession, 
but the poAA’er of testamentary disposi¬ 
tion oA'er an impartible estate. So far as 

(3) GO Ind. Cas. 5.31; -13 A. 228; 19 A. L. J. 317; 
.33 0. L. J. 368; 40 M. b. J. 387; (1921) M. \V. N. 
300: 25 O. W. N. 564; 2 P. T.. T. 257; 23 Bom. h. 
R. G54; 3 U. P. L. K. (.P. C.; 35; 29 M. L. T. 358; 
48 I. A. 195 (P. C.). 
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the question of the power of alienation 
is concerned the leading case is that of 
Sartaj Kuari v. Dcoraj Kuari {2). 
In that case the owner of an imparti¬ 
ble Raj made a gilt of 17 villages 
forming part of the estate in favour of 
his younger wife. Thcreui>oii a suit was 
brought by his S{)n (by lis llr.st wife) 
for declaration that the gift was in¬ 
valid on the ground that tlie Raja had 
no power to alienate any part of the 
Raj Estate. The Trial Court decided 
that the deed of gift was invalid. On 
appeal tlie High Court of Allahabad 
held that “ they were not invimred to 
admit at any rate so far as^ the law 
governing these (the North-West^ lh‘o- 
vinces is concerned, except where it is 
clearly overriden l)y well-recognised 
family custom, an absolute disposing 
power in one member of a joint family 
over an estate which has some of the 
incidents at least of joint family pro¬ 
perty." Sir Richard Couch in deliver¬ 
ing the judgment of the Judicial Com¬ 
mittee observed: “ It is admitted that 
the Raj is impartible, and that there 
is a custom of succession by primogeni¬ 
ture. The question how far the gene¬ 
ral law of the iMitakshara is superseded 
and whether the right of tlie son to 
control the father is beyond the custom 
is one of some difficulty. The Judges 
of the High Court have quoted in sup- 
])ort of their view passages from several 
judgments of this Committee. In all 
of them the question was as to the 
succession to the property on the death 
of the Raja or zonindar anrl it was 
held that, for the purpose of determin¬ 
ing who was entitled to succeed, the 
estate must be considered as the joint 
property of the family." Then after 
referring to some decisions of the Judi- 
cial Committee his Lordship observed 
“that though an i.npartible estate- may 
be for some purposes spoken of a.s joint 
family property, the coqiarcenary in it 
which under the Mitaksliara Law is 
created by birth does not exist." 'The 
reason for the restraint upon alienation 
under the law of the Mitakshara is 
inconsistent with the custom of imparti- 
bility and succession according to pri¬ 
mogeniture. The inability of the father 


to make an alienation arises fi’om the 

proprietary right of the sons.The 

argument in support of the view of 
the High Court appears to be that 
although the sons do not take an interest 
by birtli, so as to enable them to hold 
the estate or to have a partition, they 
have as members of a joint family some 
interest wliit^h is suflicient to enable 
tliein lo i>revent an alienation. The 
learned Judges of the High Court 
sav : ‘ It must he conceded that the 

complete rights of ordinary co-parcener- 
sliip in the othei’ members of the family 
to tlic extent of joint enjoyment and 
the capacity to demand partition are 
merged in, or peril a ps to use a more 
correct tcj-m, subordinated to the title 
of the individual memlier to the incum¬ 
bency op the estate, but the contin¬ 
gency of survivorship remains along 
with tlie right to mainlennnce in a 
sufliciently substantial form to i)reserve 
for them a kind of dormant co-owner- 
shi]>.' " “ The ju’operty in the paternal 

or ancestral estate acquired by birtli 
under the ^Mitakshara Law, is in their 
I.iordships’ opinion so connected with 
the right to a partition that it does 
not exist where there is no right to 
it." “ It is ditficult to reconcile this 
mode of succession with the rights of 
a joint familv and to hold that there 
is a joint ownership which is a restraint 
upon alienation." 

The case, therefore, establishes the 
following propositions : — 

it) In an impartible estate governed 
by the rule of lineal primogeniture the 
cn-parcenary which under the Mitakshara 
Law is created 1)3’ birth does not exist, 
and the son is not a co-sharer with the 
father. 

[it) Propert\’ in ancestral estate ac¬ 
quired 1>3’ birth under the Mitakshara 
Law is so connected with the right to 
a partition that it does not exist when 
there is no right to it. 

{Hi) For the purposes of determining 
Avho are entitled to succeed the estate 
must he considered as the joint property 
of the family. 

The next case is The Pittapore co.se 

[.Sri Rdju Htio Venkata Surya Mahipft^^ 
Rama Kt'iiikna Rao Bahadur v. The Cour^ 
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of Wards] (4) in which it waa 
clistiiicll}" laid tlown that an iinpartihle 
estate is nnt ituilicnanle l)v \Viii or 
otherwise by virtuo only ol its imparti- 
bility, and in tiie absence ul i)rool‘ of 
some si>ecial family ctis om or tenure 
attaching to the zcinindiO'i and liaving 
that effect. That is a case directly in 
point, and unless it can he distinguished 
is binding upon us. It is contended on 
behalf of the ai)pellaut that tliere was 
no jointness in estate in that case. It 
is necessary, therefore, to examine tlie 
facts of the case. It ap)>ears that_ 
Kaja of Piltai)ur ac^lopteci the ])lainliJY 
who was the natural iKU’ii son of the Uaja 
of Venkatagiri. ruder the^ ad<.‘i>lion 
deed, lie was to reside with Ins adujdive 
father, but after so residing for st>me 
time he (]uarrelle<l with the latter an<l 
ceased to reside with him. 'J'he adoptive 
father gave some moveables it) ilie 
plaintilY and money U)V the expenses of 
his marriage and it was arranged that 
he would get Rs. 2,(X)() ]n*r mouth for 
his maintenance. The defendant who 
claimed to be the son of the Raja set 
up a Will under which tlic estate was 
bequeathed to him. it was alleged that 
the defendant v/as a .snj»posilitions ehild 
but the Court held that the bequest 
was to liim as a perso/nt (fesifj)inf>i aid 
that the Will was genuine. It is tiuo 
that the plaintilY left the residence of 
the Raja, l)ut the facts show that he 
was joint in estate with llu' Raja. 

In the statement of fads at [lage HI 
of the report it is staled lliat the ilign 
Court took iq) the question “whether it 
was within the power of the holder to 
alienate it hy his \\ ill so as tt> deprive 
his son, who, l>ut f<u‘ the impartil)le 
character of the estate would have been 
a joint owner tliereol with him of all 
interest in the said estate. .Mr. .Mayue s 
argument ])roeeeded upon the footing 
that the adopted son had a ve.stetl right 
in the estcite, cincl Sir Riclinril ( oucli 
in delivering the judgment said (page 
90): “The Courts l)elow held tliat tiie 
estates of the Raj thougli impartible 


(4) 2G I. A. 83; 22 M 3S3; 1 V 

3 O. \V. N. 41'); 7 Sar. P. C. J. 181; 0 M. h. J. 

Sup, 1; 8 Inch Dec. (x. b.) 270 d** tJ-h 
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were in tlie nature of joint family 
proiierty and were, therefore, aecoiding 
to Lae law of the Alitakshara inalienable 
except for necessary olq'eets,’’ and 
o'oserved (at page 91) “that wiiere the 
-Mitakshara Liw prevails and there is 
the custom of ])rimogeniture tlie eldest 
sou does not l)ecome a co-sharer with 
his father in the estate, tiie inalienabil¬ 
ity of the estate deijends ujion custom 
which must he proved, or, it may be 
in some cases, upon the nature of tiie 
tenure." 

Reliance, iiowever, is placed on a 
p.issagt* in tiie judgment (at page 95) 
whicli runs as follows: “It was ai*gued 
that tiie decision in Sfn-t<ij Ktiari v. 
Dcontj Ki((iri {'>} did not extend to a 
Will, and a case in Buttev v. 

YamoKonmn f5) was referred to. That 
was a. case of an admitted co-parceuarv 
between the maker of the Will and his 
adojjted son, and the latter would take 
as the surviving co-pai'cener a title 
whicli was held to he a ju’ior title to 
that hy devise, ft is not aj^plicable 
here, -where oo-parcenary between the 
Raja and the adopted son is not admit¬ 
ted. ijiit the contrar\' is held. In the 
■jircsenl case, a rcording to the decision 
in Barinj Kieiri v. iJt.onij (2) tlie 

appC'ilant did not heconie a ('<'>'j)an:ener 
With the Jhija, J1: the liaja had powei' 
to alienate he might do it hy WiW, and 
tin; title hy tin; Will w'oiild have; 
ju’iority to tln» title l)y suci'cssion." 

It is contendeil that the .Madras case 
was distinguislnnl on (In; ground that 
there was co-parcenary in that ease 
wlnu'C as in The First Pitta pur cuse [Sri 
U ija il tii Ycnkata Surpa Mahipaii Rama 
Kiishna Raa Bahadur v. 77/c Court of 
( D (‘()-/)a )-(’eua }\u beiu'ee)} the Raja 
(Hid the <ido})ted son uuis "not admitted, 
tuft the contiuD'H is heldf' which shows 
that there was no (*o-parcenary. Rut 
the adoptiim wai admitted, and although 
tin; adopte<l son (juai'relled with the 
R<ija ainl was living separate fi’om him, 
he was rcH'eiving maintenance (Rs. 2,()0() 
])er month) from (he Raja. TJiat Ijeing 
sv). tiiere can lie no doubt that there 
was jointno.ss /a fact. It seems to us 


(5) 8 .M. 11. C. K. .8. 
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that ^vhat "was meant Avas that })i Itnr 
there Avas no co-parcenary hetA\*eeu the 
adopted son and the Haja, as their 
Lordships say '‘In the present case, 
according to tlie decision t)t‘ Sartaj 
Kuari y. Deoraj Kjiari (2; the appellant 
did not become a co-parcener Avith the 
liaja." If there Avas no jointness in fact 
there AA*as no necessity for reference to 
the case of Sajiaj Knari y, Deoraj 
Kuari (2). The Madras case related to 
an ordinary Mitakshara family and, 
therefore, his Lordship observed that it 
Avas the case of an admitted co-parcener, 
but in Sartaj Kuari v. Deoraj Kuari (2) 
AA'hich also aatxs a case of admitted joint 
estate it AA'as held that in an impartible 
Raj governed by the rule of primogeni¬ 
ture the co-parcenary which under the 
Mitakshara Law is created by birth does 
not exist, and the son is not a co-sharer 
Avith his father. By reason of the deci¬ 
sion in that case, therefore, there Avas no 
co-parcenary vas a matter of laAv) betAveen 
the Raja and the adopted son in The 
First Fittapur case [Sri Raja Rao Yen- 
kata Surya Mahipati Rama Krishna 
Rao Bahadur v. The Cciirt of Wards] 
(4) although the latter was joint Avith 
the Raja, and that is what Avas 
meant in the passage that the co-par¬ 
cenary “is not admitted but the contrary 
is heid." It is also contended that in 
the case of Sartaj Kuari y. Deoraj 
Kuari (2) jointiiess AA'as not found, 
AA'hereas in the i^resent case jointness 
AA-as asserted not only by Satrughna but 
by all the members of the family, and 
is conclush'ely proved, and that, there¬ 
fore, the decision in Sartaj Knari's 
case (2) does not apply to the present. 
But if there AA-as no jointness in Satraj 
KuH's case (2) it AA'ould haA^ebeen AA'holly 
unnecessary to go into the questions 
dealt AA'ith by the Judicial Committee 
AA'hose jiidgmcnt proceeded upon the 
footing that there AA-as jointness in fact, 
though there AA-as no co-parcenary in 
laAA'. 

It is contended that impartibility is 
inconsistent Avith the poAA'er of alienation, 
that if the holder of an impartible 
estate has the poAA-er of alienation, he 
can, if he chooses, put an end to the im- 
partibility by alienating the estate to 
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different persons aa'Iio may be absolute 
strangers to the family, and who can at 
once partition the estate, and that in fact 
impartil)ility, lineal primogeniture and 
inalienability all con\'erge to preserA^e 
the entity of the estate, and A\-e AA-ere 
referred to Oolap Chandra Sarkar’a 
Hindu LaAv, 4th Edition, pp. 511-512. 

The reason, howeA^er, Avhy an impartible 
Raj has been lield to be alienable in the 
cases cited al:)ove, as already stated, is 
that in such an estate, the co-parcenaiy 
AA’hich under the Mitakshara LaAv is 
created by birth does not exist and 
the reason for restraint upon alienation, 
tlierefoze, ceases to exist in the case of 
an impartible estate. 

There are repeated admissions of 
Satrughna and other members of the 
family that the estate has been held 
from the time of remote ancestors, 
as a joint ancestral impartible Raj. 
Satrughna died joint in estate Avith the 
defendant (Protap), and if it AA-ere 
ordinary ancestral property there is no 
doubt that Protap AA’ould have taken 
the estate by survi\mrship. 

It is accordingly contended on behalf 
of the appellant that if, as held in a 
series of cases the succession to an 
impartible Raj also goes by surviA'orship, 
the right by surA’iA'orship being prior 
to a right under a Will operates only 
from the death of the testator, there AA-as 
no property of Satrnglina upon AA-hich 
the A\ ill could operate. Reference is 
niade to the case of Lakshinan Dada 
AaiA; v. Ramchandra Dada Kaik (6) and 
Vit/a Batten v. Yamcnamma (5). 
Both the cases related to an ordi¬ 
nary Mitakshara family. In the first 
case it A\'as held by the Judicial 
Committee that under the Mitakshara 
LaAA' as receiv-ed in Bombay, a father 
caunot by Will make an unequal dis¬ 
tribution of ancestral property whether 
moveable or immoveable, that although 
one of seA'eral co-parceners under the 
same law has the poAA'er of alienating 
his undiA'^ided share in ancestral estate 
AAdthout the consent of his co-sharers by 

(6) 7 I. A. 181; 5 B. 48; 4 Sar. P. C. J. 173; 3 
buth. P. C. J. 778: :) Shome L. R. 217; 4 Ind. 
Jur. 472; 7 C. 1>. R. 320; 3 lud Dec (s s.) 34 

(P. Cj. 
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deed executed for valuable consideration 
and although such share may he seized 
and sold in execution for the separate 
debt of the co-sharer, at least in the 
lifetime of tlie judgment-debtor, yet 
sucli alienation cannot be made by Will. 
Their Lordships referred to the case in 
Vitla ButteJi v. Vamenamma (5) and 
observed: “Again, the High Court of 
Madras though admitting that a co¬ 
parcener can eft’ectually alienate his 
share by gift lias ruled that he cannot 
dispose of it by Will [see the case 
reported as Vitla Butioi v. Yamenavima 
(5)]. Its reasons for making the distinc¬ 
tion between a gift and a devise are, 
that the co-parcener’s power of alienation 
is founded on a right to a partition: 
that that right dies with him, and that 
the title of his co-sharers by survivor¬ 
ship vesting in them at the moment of 
his death tJiere remains nothing yP^n 
which the W’ill can operate. Ihis 
principle was invoked in the case of 
B^iraj Bunsi Koer v. Sheo Prasad Siugii 
(7) and was fully recognised by their 
Lordships”.and further on observ¬ 

ed : “they are of opinion that the 
principles upon which the Madras High 
Court has decided against the power of 
alienation by Will are sound and 
sufficient to support that decision. 

It is contended that with regard to 
the rule of succession by survivorship 
there is no distinction between partible 
property and impartible prox^erty undei 
the Mitakshara Law, except that in the 
latter case the estate is held by a 
single person, and that that being so, 
the principle that in a case of succes¬ 
sion by survivorship, the title or sui- 
vivorship being the prior title takes 
precedence to the exclusion of that oy 
devise, applies to an impartible estate 

also. , , .1 

It is further contended that the prm' 
ciple of survivorshii> p)re-siipposes joint¬ 
ness of interest during the lifetime ot 
two persons, and though in an imparti¬ 
ble estate the right to call for partition 
does not exist in the other meml^ei's 
of the family the right to partition 


(7) G 1. A. 88; 5 C. ^ 
Suth. P. C. J. a81); I C- h K. 220; 
2-12; 2 Ind. Dec. ',n. s.) 705 (P. C.;. 


P. C. J. 1; 3 
2 Shome I>. K. 


is only one of the incidents of joint 
ownership, and that in an iinj^artible 
estate, the members of the joint family 
(other than the holder of the estate) 
receive maintenance according to 
custom and before Satraj Kauri's 
case {'2) it was held that imparti- 
l;)ility does not destroy jointness. Re¬ 
ference was made to the case of 
Tekait Doorga Persad Singh v. Tekaitni 
Doorga Koonicari (8) Avliere it was 
observed that impartibility does not 
destroy its nature as joint family pro¬ 
perty or render it the separate estate 
of the last male liolder so as to destroy 
the right of another member of the 
joint family to succeed upon Jiis death 
in preference to iJiose who would be 
his heirs if the property were separate, 
and also to the observations in the case 
of Naraganti AchammagariL v. Venkata- 
chalapati Nayanii'aru (9) that such an 
estate though i)ossessed by one of the 
members of the family is the joint 
property of the family and in the event 
of death passed by survivorship. 

The principle of survivorship, however, 

which governs succession in ordinary 

joint family under tlie Mitakshara, lias 

to be followed, according to the 

decisions since Sartaj Kuari's case (2), 

in the case of impartible estate only 

for a ])articalar puri)os'e viz., to find 

out a sucessor, and it is only for the 

purpose of determining who is entitled 

to succeed, that the estate is to be 

treated as the property of the joint 

familv. 

# 

TJie question, tlierefore, is no longer 
resintegra, and we are bound to hold hav¬ 
ing regard to the decisions of the Judicial 
Committee in Sartaj Kuari's case 
(2) and The First Piitapur case (4) that in 
tlie absence of any custom, an impartible 
estate is alienalde by ivay of transfer 
inter vii'os, as well as hy a testamentary 
disposition. Tlie principle of the said 
decisions has been followed or recognised 
in subsequent cases also. In Tara 

(81 5 I. A. no at pp. 150, IfiO; 1 C. JOO; .3 O p 
n. 31; 3 Suth. P. C. ,}. 510; A Sar. P. C. J. 827; 2 
JikL Jur. GjO; 2 Shoiiic L. U. 21; 2 Ind. Dec. (n $ ) 
121 a\ CM. ' ' 

(_9; 1 M. 250; 1 Ind. D<;c. (k. 3,} 1010. 
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Kii mn )‘i v. Chatu rhJi t/ j Xaniijrm Si n<fJi 
(10) it was held that iliere was euia- 
l)lete separation of the joint family 
l)etween Tliakar Raiijit Xarain Sinm'li 
(tlie holder (d the iinpartihle estate) 
and his brother Bhni)at Xarain and 
consequently the impartible estate be¬ 
came the se])arate property in whicli 
the appellant the widow of the last 
liolder, was entitled to a widow's estate. 
But tlieir Lordships, referring to the 
judgment of the High Court ol)served: 
“Those learned Judges overlooked the 
■fact that Bhupat Xarain Singh and his 
son had no (a)-par<:*enary rights in the 
impartible estate, and no rights in that 
estate which entitled them or either ot 
them to a partition of the impartible 
estate. They could not have preventcil 
Thakur Ranjit Xarain Singh fnun 
alienating that imi^artible estate in siu-ii 
a way as to determine any contingent 
interest they had in it under the custom. 
Their contingent interest under the 
e.ustom was liable to he defeated hy an 
alienation of the estate by 'rhakur 
Ranjit Xarain even if tlie family had 
remained joint." In Badioow Munkfu- 
hhdi (11^ Sir Lawrence Jenkins, C. J., 
observed: “But whatever may have 
been the opinion that ])revailed at that 
time it lias now been detinitely decided 
by the Privy Council in Sartaj Kunri 
v. Deoraj Kudri {2) and in Sri Rtijd 
JidO Vcnkdtd. Sin-iia MaJii/xiti IxtniKf 
Krishna Rao Bdhddiir v. Thr ('ourt of 
Wards (4) that in impartible pro])erlies 
there is no co-parcenary." 

In Venkata Mah ipathi Ganpndhara. 
Rama Rao v. Rajah of Pittapur [The 
Second Fittapnr ca.^ej (12), the i'>laint- 
iff, the adopted son of the late Raja 
of Pittapur, sued the defeiulaut (to 
whom the estate had been devised 
by the late Raja after the adoption of the 

(10) 30 Iiid. Cas. 833; 42 I. A. 192; 42 C. 11791 
19 G. W. N. 1119; 20 M. L. J. 371; IS .M. b. T- 
228; 2 L. W. 843; 13 A. b. J. 1031; 17 Bom. b. 
K. 1012; 22 C. b. J. 498; (1913» M. W. S. 717 
(P. C.). 

(11) 29 B. 51 at p. 58; 6 Bom. b. R. 398. 

(12) 47 Ind. Cas. 35t; 45 I. A. 148; 41 M. 778 at 
p. 782; 35 M. b. J. 392; 24 M. b. T. 27G; 1(> A. b. 
J. 833; 28 O. b. J. 428; 5 P. b. \V. 267; 20 Bom. 
b- R. 1056; 23 C. W. N. J73; (1918) M. W, X. 922 
;p. C.;. 


plaintiff) for maintenance. He rested 
Ids case not on any relationship with 
the defendant wlnc-h lie denied but on 
■w'liat he alleged was the general law 
I'iz., that hy birth, he liat.l a right to 
maintenance out of the property con¬ 
stituting the Raj whicli right followed 
the ]^roi>erty into the hands of a third 
]>arty. Lord Dunedin in delivering the 
judgment referred to tlie vieAV taken 
h\' the High Court in Sartaj Kuari's 
cose (2), ami observed (at page 783*):—■ 

‘ But the decision of the Board which 
himls their Lordships made that 
view no longer tenalile. It settled 
that in an imi‘)artible zeniindari 
there is m) co-parcenary, and conse- 
(juently no person existed -wlio as co- 
]»areeuer i*ould (thject to alienation of 
tlie wiioh* subject by the de facto and 
dc jni c holder. That judgment was 
followed and applied to this veiy Raj 
in Sri Raja Rao Venkata Snvija 
Mahipati Rama Krishna Rao Bahadur w 
The Court of Wards ['The First Pittapur 
(1). I’lie import of these decisions 
was in tlicir LordsJiips' view correctly 
stated hy Sir Lawrence Jenkins, in the 
case ctf Bachoo x. Mankoi'bhai iW) : ‘R 
lias now been detinitelv decided that 


in im])artible properties there is no 
co-parcenary’." Then after referring to 
the rifrht of maintenanee as an inherent 


(piality of the right of co-parcenary 
that is, of ('ommoii property observ’ed 


(at iiage 784*; that “the right to mam- 

A V_ • 

tenance, so far as founded on or m- 


sei)aral)le from the riglit of co-parcenarj’ 
begins where co-parcenaiy begins, and 
ceases where co-parcenary ceases". 

It is contended on behalf of the 
a]ipellant that in the present case there 
was nut merely a notional luit actual 
jointness. A<'Cording to custom the 
mcmViers of the joint family not onlv 
got maiiitenance, hut education and 
marriage exi^enses also, so that there was 
actual enjoyment by the members of 
the family so far a? was consistent 
with the impartibility of the estate. 
That is so, but if as held in the above 
cases, thei'e is no co-parcenaiy in 
and the estate is to be treated as joint 
only for a particular purpose, the dig;* 
*Pasc5 of 41 M.—[£’((.] 
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tinction relied xipon by the appellant 
does not help liim. 

In. the case of Baij Nath Prasad Sitif/h 
X, Tej Bali Siagh (3). there was no 
question of alienability and the only 
question related to succession. But their 
Lordships in discussing the last question 
had to refer to Sartaj Kuari'.s case 

(2), because of the contention that 

the succession to an impartible estate 
was not governed by suiwivorship having 
regard to the principle laid down in 
the case of Sartaj Knari's case 
(2), that there is no co-parcenary 
in an impartible Raj, and also to 
the decision in The Second Bcttiak 

case [^Bishuyi Prakash Naraifan Singh 

y. Jankl Koei'\ (13), based n])on 
the admission of Counsel. With refer¬ 
ence to Sartaj Kuari's case (2), it 
was pointed out that the question of 
succession was outside the scope of 
enquiry in that case, and it was observed 
(at page 244*):—“No doubt it would have 
been possible to decide the case of 
Sartaj Kuari v. Deoraj Kuari (2), differ¬ 
ently if the theory liad been accepted that 
impartibility being a creature of custom 
though incompatible with the right of 
partition, yet left the gejieral Ian* of 
the alienability by the liead of the 
family for other than necessary causes 
without the consent of tlie otJier 
members as it was.” Nevertheless the 
decision in S(trtaj kuari s case^ (2) 
was not declared to be incorrect. Their 
Lordships observed: “Even if, liowever, 
their Lordships thought the decision m 
Sartaj Kuari v. Deoraj Kuari (2) wrong 
an opinion which tliey do not i)ronounce 
—the case has stood too long to be 
touched.” Baij Nath s case (3), there¬ 
fore,-did not touch the law regarding 
alienability of an impartible estate, but 

left the law where it was. 

Our attention has been drawn to 
Mayne’s Hindu LaAv. Uth Edition, page 
796, Avhere it is stated “whether a co¬ 
parcenary is to be assumed solely for 
purpose of ascertaining the next heir or 
Avhether it is a living principle by which 
the succession is to be regulated is an ex- 

(13) G2 Ind. Cns. 289; 24 C. W. N. 857; 28 M. L* 
■L 105; 12 h. W^19 (P. _ 

♦Page of 43 


tremely difficult question, and Avlien it 
comes before the Privy Council, tliat 
Tribunal will have to resolve the difficulty 
created by the fact tliat the doctrine 
of survivorship and tlie rigiit of testa- 
inentary disposition cannot co-exist”. 
Tliat (iiiestion, lioweA^er, must he taken 
as settled, and having regard to the 
state of tlie authorities, we are bound 

to liold that tlie holder of an impartible 

estate has the power of alienating it 
by Will, and that, tlierefore, Raja Sat- 
rughna had tlie power to dispose of 
tlie Dhalbhum Estate hy his AVill. 

Custom of InalienabUity. 

If according to laAv, an impartible 
Raj is not inalienable, it is for tJie 
defendants to prove that, by custom the 
estate is inalienable. Before dealing 
A\itli the CAudence on the point, aa'c may 
point out the nature of the eA^'ideiice 
required to prove custom in such cases. 

In the case of Sartaj Kuari v Deoraj 
Kuari (2) their Lordships in consider¬ 
ing the custom of inalienability 
observed: “Tlie fact tliat there is no 
evidence of a sale of any portion of the 
estate is in the plaintiffs’ favour but tliis 
is not sufficient. The absence of 
evidence of an alienation Avithout any 
evidence of any facts Avhich AA'ould 
make it probable that an alienation 
Avould luiA'^e heeu made cannot be 
accepted as proof of a custom of in- 
alienabilitA’.” 

Ill tlie case of Durgadut Singh v, 
Rameshii'ar Singh (14), the latter ]jor- 
tion of the above jiassage Avas ijiioted 
and folloAved, and their Lordsliips 
obseiwed : “But in this case numerous 
instances Avere proved in Avhich aliena¬ 
tion of small ])ortions of the property 
took jilace and in not a single instance 
Avas it iiroA^ed that any objection based 
111)011 the alleged custom Avas raised hy 
any one to an actual or threatened aliena¬ 
tion. It AA^as raised in the present suits 
for the first time”. 

In Rama Nand v. Surgiani (15) 

(14) 4 Ind. Cas. 2; 36 C. 943; 13 C. \V. N. 1013- 
11 Bom. Ij. R. 901; 6 M. L. T. 68; 10 C. Ij. j. 23:3’ 
6 -A. Ij. .1, 847; 19 51. L. J. 5G7; 36 I. A. 176 
(P. C.). 

(15) IGA. 221 at p. 223; A. W. N. (1894) 47 8 

Ind. Dec. (v. s.) 143. ’ 
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Sir John Edge, C. J.,and Eurkitt, J., 

observed:—“In such a case the kind of 
evidence that ought to be regarded is 
evidence showing that the right claimed 
by custom was more or less contested 
and the contest abandoned by some one 
who, if the custom had not existed, 
would have been entitled, or evidence 
showing that generally in the District 
the custom Avas followed to the ex¬ 
clusion of persons Avho, if it had not 
been for the custom, Avould presumably 
have enforced their right under the 
general law. Evidence which is as 
consistent with there being a custom 
as with there being no custom at all is 
not evidence of a custom modifying or 
varying the general law. In this case, 
so far as we can see, there Avas no 
evidence of custom in the strict sense 
to be considered.*' 

It is contended tliat the estate has 
remained intact for se\’eral centuries, and 
the fact of its existence for such a length 
of time is an indication that there aa'us no 
pOAver of alienation, as otherwise the 
estate Avould in all probability have been 
broken up and dissipated. 

Reference is made to paragraph 105 
of the judgment in Suit No. 17 of 
1890 brought by Nityanand Dhal against 
Satrughna Dhal and others, AA'here the 
statement of Raja j\Ian Govinda tthe son 
of Raja Kaniala Kant of the Jamboni 
branch) dated the 26th June 1859 Avith 
reference to the “ date from Avhich the 
successor of the original title holder 
has been holding title” is set out. It 
Avas stated that Raja Jagannath Dhabal 
Deo the founder of the family came from 
Dharanagar in the Western ProAunces in 
the year 638 B. S., and established him¬ 
self in the Dhalbhum Raj. Reference is 
also made to the statement of Satrughna 
contained in his petition dated 29th 
March 1887 Avhere he stated that 24 gene¬ 
rations back his ancestors migrated to 
this part of the country from Dharanagar 
and the family A\’as goA^erned by the 
Mitakshara. As for Man GoA'inda’s 
statement it Avas not accepted by the 
Court and eA-eii if it be accepted, it mere¬ 
ly shows that the family migrated to this 
part of the country centuries ago. It 
does not sIioaa’ since AA'hat time the family 


came to possess property^ nor hoAA’- long 
the estate is impartible and goA’-erned by 
lineal primogeniture. Whether the fami¬ 
ly migrated about sewen centuries ago 
(63S B. S,) or not, as to A\hich, of course, 
there is no evidence beyond the state¬ 
ment of Raja Man Govinda made in 1859 
or that of Satrughna made in 1887, it 
appears as stated in the judgment of 
this Court dated the 5th August 1893 in 
the appeal of Rani Siromoni against 
Satrughna that the members of the fami¬ 
ly looked upon themseh^es as Khatrias 
Avho came many generations ago from 
some place in the North-West ProA'inces. 
There is no doubt also that the bulk of 
the estate has remained intact for many 
generations. We AA'ere referred to a 
passage in the judgment of the Judicial 
Committee in the case of Sheonath Suigh 
V. Badan Singh AA’here Lordships 

observed (Avith reference to the judgment 
of the Appellate Court) “The judgment 
omits from consideration in the appraise¬ 
ment of the case the existence of the 
family as an entity through so many 
centuries AAdiich entity could only survive 
destruction and disintegration Avith the 
help of such a family custom.” (The 
family custom there referred to Avas the 
custom of lineal primogeniture). The 
fact referred to hy their Lordships is no 
doubt to be borne in mind, but it also 
must be remembered tliat according to 
the laAA’ understood prior to the decision 
in the case of Sartaj Kuari v. Deoraj 
Kuari (2) in 1889, an impartible Raj had 
always been considered as inalienable. 
And if the Rajas were folloAA’ing what 
they believed to be the laAv, it was not 
custom, because custom is something in 
derogation of the laAv. It may also be 
pointed out that the estate in Sartaj 
Kuardii case (2) had its origin three years 
before the suit, and evidently that fact 
hy itself aa'us not held to be sufficient 
proof (in the absence of custom) of in¬ 
alienability. 

The cpiestion AA*e have to consider is 
AA'hether the eA'idence proves the custom 
of inalienability. In considering that 
question avc have to bear in mind that if 

(16) ai lucl. Gas. 194; 48 I. A. 446 at pp. 4Ct. 
465; 17 N. L. R. 128; 26 C. W. N. 226; 48 C. 9^^; 
20 A. L. J. 443; '1922) A. I. R, ;P. C ) U6 'P* CJ- 
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there was any occasion when having* 
regard to human nature, there was like¬ 
lihood of alienation, and alienation was 
not effected, it would he evidence of in¬ 
alienability. 

We will now deal with the instances in 

which it is said that alienations would 

have been made, were it not for the 

custom of inalienabilit V. 

% 

(1) Raja Ram Chandra I died leaving 
a widow (who was enceinte), a widowed 
daughter-in-law (the widow of Karti- 
keswar who had pre-deceased Raja Ram 
Chandra) and a brother Hakim Nursingh. 
Hakim Nursingh became the Raja, and 
that was a fact relied upon by Satrughna 
in Rani Siromani’s Suit No. 1 of 1889 as 
an instance (among others) of exclusion 
of the widow as hearing uiion the (pies- 
tion whether the family was governed hy 
the Mitakshara or Dayabliaga (see judg¬ 
ment of District Judge dated the 19th 
August 1891 in that suit), ami the judg¬ 
ment of the High Court dated the 15th 
August 1893 on appeal). But no infer¬ 
ence can be drawn in favour of any 
custom of inalienability from the fact 
that Raja Ram Chandra I, di(l not exe¬ 
cute any Will and that Nursingli suc¬ 
ceeded to the Raj. It does not api>ear 
that the Raja was aware of the Rani 
being enceinte when he died. H he was 
aware of it, there was llie i)ossibility of 
her giving birth to a son, in which case 
there could be no question of l)e(Lueath- 
ing the estate to the widow. But, of 
course, there was no knowing that she 
would give birth to a son, even if the 
Raja was aware she was enceinte, and 
we must consider the (piestion from the 
point of view that the Raja was not 
aware that she was with child or that 
she would give birth to a son. It (mes 
not appear when the succession of llakifu 
Nursingh took i)lace. But Jagannath 
I, who was in the womb when Raja Ram 
Chandra I. died was installed as Raja in 
1767, as appears fnnn the Di.stnct 

Gazetteer Singhlihum (page LC. Rfd‘]' 
Ram Chandra must have, therefore, died 
sometime before 1750, Wills weie un¬ 
known at that time, at any rate in that 
part of the country. But apart Roni 
that the contention that the Raja did 

Uot execute any AVill itt favour of lus uife 


because of tlie consciousness that he 
could not alienate the estate, ]u-oceeds 
upon llie assumption that a man (^lying 
without issue would naturally loavt' his 
estate' to hi-; widow. That may l)c a 
natural feeling with ])ersons of other 
natioualitic'S or even with some of the 
l>resent day llimlus specially in towns. 
But was that tlie feeling among Hindus, 
at any rale, in those days ? Apart from llie 
sentiment of preserving the prestige and 
dignity of the family, and the integrity 
of llie'estate, lliere was generally sjjeak- 
ing a feeling among Hindus until recent 
times, against the estate passing into the 
hands of tlie wife’s relations. hA*en 
Jiindus governed l>y Dayaldiaga l^aw 
(as to -wliose power of alienation there is 
jio doubt ) ill tho.se days very rarely made 
dis|K>sitions of their estates in favoured 
their wiv(‘s. 'The elYfi-t ed . ueh disposi¬ 
tion would lie to pass the ancestral estate 
from the family of the owiuu' to the 
familv of his father-in-law. It is well 
known that Hindus specially in those 
days were anxious to jn-ovide for the 
ojYoi’ing of ))i ndns and lihations of valti 
to thein after tlieir death, and the mem¬ 
bers of the widow's family are not_ e(nn- 
i)eteut to olTer jnl pimhi. The feeling 
a^'-ainst Ihe estate jiassing into the family 
of the wife would be much stronger m 
' the case of an owner of an ini]iai tible 
Raj which had descended by lineal 
priinogenilurc from generation to gene¬ 
ration. We ought not to judge of tiie 
feelings and sentiments of these Rajas 
imbm^l with ideas of customs of hoary 
antiiiuity in tlie light of the feelings and 
sentiments of other nationalities or of 
ilindns of the present generation. J*:ven 
assuminj? tl.at u Will ha.l .een mack-, 
lioxv oould limits under a \\ ill 'jf 
f(,rced at that time, wlieii t le Hntish 
iKiwer had not been established and there 
vere iio Ibilisli (’oiirls lueiirmee ri-lils'.-' 



• uted any, as against lus younger 


brother \vho' rvouhr.sueeeed nmler tlie 

Alit ikshara Law as well as under family 
custom ? The question of succession o^ 
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AvoukI be settled in no 

a female 

^^vould not venture to set up rights as 
against a male who had law and custom 

cTainf support his 

ewmuer)^ ‘Ysument that no Will was 
executed m favour of his widow has 

eve^S?,' contested, how^ 

hnt-P hf 5’™'’!^*'''! would certainlv 

for Chandra 

faw bn 'irt u-ulowed daughter-in- 

orovil * contention assumes that no 

s ttin„ up the custom to show that no 

the ,.|p. r ^ suggestion in 

the pleadings nor in the evidence of 

witnesses that no provisions were made 

ind^h^^-f family. The widow 

uneJer the family custom be entitled to 
maintenance. The amount of mainten- 

the caprice of the next 
-Kdja, but IS regulated by well-known 

ancient impartible 
estates, and though there is no evidence 
as to what maintenance they got the 
evidence with regard to some widows in 

he presently noticed, shows 
that riidows of the family were amplv 
provided for under the family custom ' 

After Raja Ram Chandra I died, his 
widow gave birth to a son. Rut Hakim 

Nuisingh had already taken the gadi. 

^ntkkd^to^f ^ R°- n’® '"■a® 

entitled to the Raj, but he was a mere 

child and A ursingh's possession of the 

estate must be taken to be that of an 
usurper. 

.II- Raj’a Xiirsingh died leaving two 

f brother Nimai alias 
-Raikuntha I, who became the Raia It 
IS contended tliat this was another occa- 

provision 

could have been made in favour of his 
widows by Nursingh. The learned Sub- 
ordinate Judge sa3’s that Hakim Nur- 
twbecome Raja. It appears 
rhipu ® succeed as Raja as Ram 

Ohandra s son Jagannath I was then in 

his mothers womb. He Avas, hoAvever 
subseciuently deposed in 1707 and Jagan- 

nath was installed as Raja by the BriHsh 
So that at the time of his death Xursin^-h 
^rfx^ not the Raja, and it was therefore 
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not an instance in which the Raja could 
have and did not make a Will in favour of 
his widows. Then again there is nothing 
to show that no provision was made for 
tlieni either by Nursingh or that they 
were not maintained according to family 
custom. Lastly some of the observations 
vahiu'e made with reference to Raja 

Ram Chandra’s not making a Will apply 
to this case also. 

III. Baikuntlia I, alias Niinai, died 
leaving two sons Beer Chandra and 
Radha Govind. The former set up an. 
a^ieement by Jagarmath I appointing 
him successor, but the Courts held that 
It was invalid and gave the Raj to Ram 
^handra II, the eldest son of Jagannath 
, under the rule of primogeniture. But 
aUenntha I was not the Raja at the time 
o nis death. It api^ears that after Nur- 
singhAAas deposed and Raja Jagannath 
installed as Raja by the British, he re- 
Deiied and Avas deposed and Nimai, 

I, Avas installed as Raja 
y the British. But he Avas Raja only 
tor a short period; he had no followers 
and Jagannath I Avas installed as Raja 
and he got the first settlement of the Raj 
^ British Government in 

To ‘ tasilnama granted to Raja 

Jagannath I, m 1777 by the East India 
L ompany there was a provision that he 
uas to give “Baikuntha Dhal lands 
^ ued at Rs.^ 1,000 for his subsistence 
and raiment. It is clear, therefore, that 

f Ibe Raja at the 

^ e of his death, and Ave do not see how 

n> argument can be founded upon the 

‘assuming it to be a fact) that 

Baikuntha did not provide for his two 
sons. 


7 , ^ ^f^^ard to the agreement set up 

Jd M '''a-s alleg- 

A that Jagannath I appointed him his 

successor, it appears that after the death 

Raja JagannatJi I, v’hich took place 
some time between 1800 and 1805, a dis- 
pute arose as to AA*ho should succeed him, 
ii^.y Beer C’haurlra aa'Iio set up the 
agreement, lu* Rum Chandra the eldest 
son of Raja Rajagnath. The correspond- 

1 Collector and the Judge 

01 ilidnapur and the Board of Revenue 
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in the year 1805, and the recitals in 
the doivl bandobusht made with Ram 
Chandra on the 27tli August 1605, 
show that Beer Chandra’s viokhUir op¬ 
posed the registration of the name 
of Ram Chandra and applied to get 
his (Beer Chandra's) name register¬ 
ed in the place of Raja Ragan- 
nath I. The C'ollector on the 12th 
August 1805 directed both parties to 
file their respective documents. Beer 
Chandr’s mokhtar filed 11 copies of 
partcaiias showing that the parwanas 
were in the name of his fathei*, and 
also an ikrarnama hearing the seal and 
signature of his father (Baikunth 1). Ram 
Chandra started proceedings before the 
Judge as would appear from his order 
dated the 14th August. Under the 
Regulations the Judge had power to 
take summary proceedings and also to 
hold regular trial in cases of disputed 
successions. The Collector seems to 
have thought that the Judge had no 
power to make a summary order, and 
he referred the matter to the Board of 
Revenue. The latter by its order dated 
the 20th August 1805 directed the Col¬ 
lector to act according to the precept 
of the Judge and to “ refer Beer Chandra 
to prosecute any claim he may have 
to the estate lately held by the father 
of Ram Chandra. Accordingly a doxcl 
bundobast was made with Ram Chandra 
on the 27th August 1805, and he as 
the son and the rightful heir of 
his father Jagannath was registered 
in his place. Thus ended the claim 
of Beer Chandra based upon the 
agreement alleged to have been execut¬ 
ed by Jagannath. Reliance, howevei, is 
placed upon the fact that Jagannath 
Bought by an agreement to alienate the 
property, but the attempt was unsuccess¬ 
ful, and this is referred to as evidence 
of inalienability. But it is to be 
observed in the first place that although 
the TTiokhtar of Beer Chandia stated 
before the Collector that an agieement 
Was executed by Raja Jagannath to the 
effect that after his death Beer Chandra 
should hold possession of the zeniinday'i no 
Buch agreeniprit was as a niattei of fact 
produced. What was produced was an 
^krar executed by Baikuntha I (the 
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father of Beer Chundra). Had any 
agreement executed by Jagannath been 
produced it would certainly have been 
mentioned in the dowl or in some 
other ])apers but there was none. In 
the next jilace tlie agreement was 
alleged to have been executed at tlie 
time of jau'dri at the dashara fe.slival 
when Baikuntha came into possession 
of the estate. The vear of the dn.sbara 
was not stated. It could not have lieen 
after 1777 when Baikuntha I was dei)osed 
and Jagannath was agin restored to the 
estate by tlie Biitish Government. 
Baikuntha was in possession for a short 
time before 1777 when Jagannath was 
deposed owing lo Jiis rebellion, and 
the “eleven copies of parwanas" 
bably referrred to tliat period when he 
was placed on the gadi by the British 
Government. But as already stated 
Baikuntha was shortly afterwards depos¬ 
ed and Jagannath was again installed 
in 1777 when the estate was settled with 
him. Lastl}’, Jagannath was on the gadi 
from 1777 up to some time in 1800-1805 
(the Permanent Settlement was made 
with him in 1800j. He was in posses¬ 
sion with the help of tlie British Gov¬ 
ernment. He had agreed to give lands 
valued at Rs. 1,000 for the subsistence 
and raiment of Baikuntha by the tasil- 
nama in 1777 and had thus settl¬ 
ed matters with Baikuntha. Had 
there been any agreement before the 
tasilnama of 1777 that after his death 
Beer Chandra would succeed, it would 
have been mentioned in the tasilnama 
of 1777. He had six sons, and it is 
exceedingly improbable that in these 
circumstances he should have entered 
into any agreement with Beer Chandra 
that the latter should succeed him on 
his death to the exclusion of his own 
sons. As we have said, no such agree¬ 
ment was produced and we think that 
the argument of the karned Counsel 
on behalf of the respondent that the 
statement of the mokhtaroi Beer Chunder 
about the existence of such an agree¬ 
ment was purely illusory, has consider¬ 
able force. We are accordingly of opinion 
that an agreement by Jagannath to 
divert the course of succession is not 
proved, and the argument on behalf 
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of tlie a]>pellant that it was an instance 
where an attempted alienation was un¬ 
successful has no force. On the other 
hand the fact that such an agreement 
wliich Avuuld have the effect of alienat¬ 
ing the estate, was set up (though 
falsely) hy a member of the family, was 
inconsistent with the consciousness in 
the family that the estate could not 
be alienated if the agreement was 
genuine. 

1\. llaja Jag.innath I died leaving 
six sons and four widows. We have seen 
that liis eldest son Kam Chandra II 
succeeded him. It is said that Raja 
Jagannath did not make any provision 
for his younger sons and widows. Rut 
the evidence shows that large grants 
were made for the maintenance of the 
younger sons. Hakim Xursiiigh was the 
second son. d'he judgment dated the 
27th July 1905 in a Suit (No. 20 of 
1901) brought hy Raja Satrughna against 
two persons Jonardau Pal and Nanda 
Lai Giri for resumption of 
Purulia on the allegation that it was 
liikiniali kfiorposk and, therefore, resum- 
alde, shows that Hakim Nursingh 
obtained Mouza Purulia and nine other 
jMouzcis as an absolute and irrevocable 
Lakhraj grant made in full satisfaction 
of all claims of future maintenance. 
The third son Avas Jugal Kishore. It 
appears from the khorposh patta dated 
the 8th April 1850 (Exhibit 12) that 
Jugal Kishore Avas in possession of 64 
mouzas for his maintenance, that a 
suit Avas brought hy Raja ChitresAvar II 
(Avhose guardian lie liad been under the 
Will left hy Baikuntha) for resumption 
of the ynoHza.'^-. The suit AA'as brought in 

the lifetime of Jugal Kishore, and A\'as 
continued after his death against his 
son Kinu. The lands Avere resumed 
and after resumption IS moitzcis AA'ere 
settled upon Kinu (son of Jugal Kishore) 
by AA’ay of permanent alienation. They 
are still in the possession of the defend'- 
ant (appellant) the grandson of Kinu, 
and the area of 13 out of the 18 
movzns appears from the Settlement 
Records to be oA^er 40,000 bU/hns. The 
defendant iu i?aragrapli 11 of his 
written statement in the present suit 
stated that Ins father Madhu Sudan 


iiocvA Lu pjc iiiainiainea oy Jvaja oatn.i- 
ghna and used to support himself and 
his family from the income of some 
khorposh village, and a list of the 18 
7)10 uzas:- in the possession of the defend-* 
ant is given in Schedule (rja) of the 
plaint. One of the 18 mouzas is 
Dakliinsol, and the defendant’s father 
IMadhu Sudan in his deposition in certain 
Land Acquisition cases in 1896 stated 
that Dakhinsol mouza (about 500 higkas) 
AA'as liLs inokrari khoi'posh mouza held 

at a quit rent of annas tAA'elve bv right 
of succession. 

Kamala Kant 
(Rajah in the Jamboni branch). It 
appears from the judgment dated the 
28th December 1891 in the suit (No. 17 
oi 1890) by Nityananda against Satiiighna, 
tliat Nityananda stated that “other 
members of the family receive mainten- 
aiice and, that “accordingly the plaintiff 
and his ancestors (his father Avas Kamala 
Kant) received inottzas from the Raja 
of Dhalbhuni for their maintenance and 
the plaintiff is in possession of monza 
foi liis khovposhy The Court found 
that ‘there can be no doubt on the 
eAudence that Kamala Kant before suc¬ 
ceeding to the Jamboni Estate had got 
mur mouzas from his brother Raja 
Ram C handra II on account of main¬ 
tenance. All these facts go to shoAV 
Uiat the sons Avere in fact Avell provided 
ior, and there AA'as no necessity for 
making any Will. The lines of the fifth 
and sixth sons (Nimai and Raghii) are 

e.xtinct, and no evidence is available 
Avith regard to them. 

The case of ChitresAA'ar I was also 
referred to. He left four sons, the eldest 
being Raja Ram CJiandra I. But he 
must have died before 1750 long before 
the British Government aa'hs established. 

VV e have no materials for that period, 
and lor reasons already stated, instances 
of succession before the British Govem- 
n^n aa as established in the country, 

before u^ deciding the question 

Ar. Raja Baikuntha II died leaving 
A\o widows Rani Joy Kiimari and Rani 
Amrit Kumari and a minor brother 
oukuniar alias Raja ChitresAvar IL He 
executed a Will {was^yatnama) by which ' 


4 

r 

4 . 
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lie appointed his uncle Hakim Xursine,‘h 
as the guardian of his minor brother 
to manage the estate during his minority. 

It is said that the Kaja was conscious 
of the power of making a AVill and had 
he the power of alienating ]»roperty he 
■would have bequeathed the estate to 
his widows, at any rate would have 
made i^rovision for them by his A\ ill. 
We have shown that a Raja would not 
necessarily execute a ill in favour 
of his wife, even if he had the power 
to do so. As for making provisions for 
his widows, there is nothing to show that 
no provisions were made for them; and 
even if none was made the widows must 
have got sufficient maintenance according 
to tlie familv custom. In an ordinary 
Mitakshara familv the estate in such a 
case Avould go to the brother and not 
to the widows who get maintenance 
Raja Baikuntha II died in 182 d, and 
it cannot be said that it would have been 
the natural thing in \S25 to give the 
estate to the widows which would ulti¬ 
mately be enjoyed by the wife s rela¬ 
tions. Ho had his minor brother who 
would on attaining majority i>reserye 
the estate for the family and maintain 
his widows, and he accordingly 
executed a wasyatnavia providing 
for management of the estate during his 
minority and appointed Ins nncde as 
guardian and manager so that the anc - 
ent custom of nnpartihility and lineal 
primogeniture might be kept up 

^ VI. Jagaiinath Tidied leaving two sons 

Reference is made to the Dibtnct 
Gazeteer Singhhhnm (page 213) to show 
that he left 12 widows, and it is con¬ 
tended that ha<l he the power of ahena- 
tion he would have made provision foi 
these Ranis. On behalf of the 
ent it is contended that 
Gazetteer should not he 

showing that the Raja left 1- Kaiiu, 

and it is pointed out f‘J-l'a 

of appeal was taken against the hnd- 

ino- of the Court below that Ra.ia Jagan- 
nath left a widow. However that may 
hf we do not think that any inference 

can he drawn ip h|‘ 

even if the Raja left 1- 

eldest Rani, Ram Dhajamam (tlie 

Patrani) got considerable properties from 


him. The judgment in the case of Prince 
Mahomed Buktijar Shah v. liani Dhojam- 
ani (17) refers lo some such jirojierties. 

Tlie Raja left two sons, Ixjlh of them 
were very young, tlie elder being only 
live years old. It is contended on behalf 
of the ajipellant that ordinary human 
nature would i)r(uupt a disi>()sition of 
]>roperty in favt)ur of theotli:'r Ranis, 
at any rate proi»er provision would have 
been made for them, if the Raja had 
j)ower of alienation. We dt) not think, 
liowever, that the Raja would be jirompt- 
ed to make any disiiosition of the 
estate among his twelve Ranis, when 
he had sons, and the elder son would 
in ordinary case succeed iiim according 
to family custom. It is true he was a 
minor, but it was well-known lliat the 
(\)urt’of Wards would take charge of 
the estate during his minority, and 
ordinarily a better arrangement cannot 
be made by entrusting the manage¬ 
ment to ]>rivate individuals. As a matter 
of fact the estate was taken charge of 
by the Court of Wards. Assiuuing 
that Raja Jagaiinath left 12 Ranis we 
do not see that it wouhl be natural fur 
him to bequeath property separately to 
each of tliem with the elfect of dimi- 
iiisliing the estate to the detriment t>f 
liis sons. As for their maintenance there 
is no dohiit that tliere was the custom 
of making suitable ya'ovision for all 
memhers of the taiiiily male oi female 
fsee Prince Mahomed Buktyar Shah v. 
J{ani Dkojanunii (17)] and it does not 
appear that the Raja or his successor 
did not make suitable provision for these 

Ranis. . / r 

VII Raja Puma Chandra (of the 

Jamboni branch) died in 1880 leaving 
two widows Rani Radha Kumari and 
Rani Parl)ati Kumari, and his brother 
Iswar the father of the plaintiff. It is 
said that he made no provision for 
the widows. But we have no evidence 
as to the age ao which he died, and 
that ii'> jirovision was made for tlie 
widows It was Raja Puma’s own 
brother Raja Iswar the fallier of the 
plaintifT, who got the Raj, and not any 
distant agnate, and in those circum- 

(17; 2 C. L. j. 20 at pr- 28, 2:) 


[1^24 
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Stances ordinarily the Avidows Avould get 
maintenance from tlie brother, even if 
no separate provision AA’as made lyv the 
deceased Haja for them. Tt appears, 
however, from the judgment in the 
certjficate case dated the 4th January 
1887^ that Iswar Chand (idaintiff's father) 
applied for a succession certificate to 
the estate of his brother Puma Chandra. 
He was opposed 1 y the two AvidoAvs 
Rani Radha Kumari and Rani Parbati 
Kumari. The former claimed the estate 
by virtue of a tihi alleged to have 
been given to her by Raja Puma Chandra 
in his lifetime, and the latter based 
her title to the estate on a letter al¬ 
leged to haA'c been addressed by the 
Raja to the Collector. The Court in 
that case held that the family Avas a 
joint family goA-eriied by the Mitak- 
shara, tlnit the estate aa'us ancestral 
there being no separate property in the 
family, the various members of it in¬ 
cluding IsAvar, his A\'ife and mother got 
maintenance from the estate and that 
the brother (Iswar) Avas entitled to 
succeerl and obserA^ed “With regard to 
the alleged installation by the deceased 
of the senior Avidow as his heir, and that 

of his daughter as alleged bv the junior 

AvidoAv, though a considerable amount of 
evidence AA'as offered Avhich is to a great 
extent destructive of the conflicting 
claims of the two AvidoAvs I need 
not say much. Whether the family is 
gOA^ernerl by the Daj’abhaga or Mitak- 
shara deceased could not except (in the 
former case) by a regular Will settle 
the devolution of his estate, and it is 
not^ pretended that the document Avhich 
it is said he signed and sent to the 
Collector Exhibit E is a Will. There 
is no evidence of any kulachar to that 
effect either, one of opposite party’s 
Avitness, in fact, the DeAA*an Ram Kumar 
Patnaik expressly says that the deceased 
had no power to Avill away the estate". 

Reliance is placed upon the above 
passage on behalf of the appellant and 
it is contended that Raja Puma Chandra 
could have alienated the Jamhoni Estate 
in favour of the AvidoAvs by proper iii- 
Btruments as the AvidoAA'^s Avere so anxious 
to get the estate, and Avhen some attempt 
Avas made to give them the estate by 


giving a tika and by letter addressed 
to the Collector. But in the first place 
the evidence as to tlie alleged instal¬ 
lation AA'as described by the District 
Judge as “mutually destructive of the 
conflicting claims of the two AvidoAVs”, and 
it is not clear Avhether the story set 
up by the AvidoAA’s aa'us true. In the 
next place though the DcAA'an Ram 
Kumar stated that “Raja cannot appoint 
an\ one he cliooses as his successor" 

he stated that the 
Raja if he had no son might make 
Jus AvidoAA'^ successor ”. But even if he 
could not appoint a successor, it does 
not shoAv that he had no pOAA’er of 
alienation. A j^ersoii may have the 
poAver of alienation and yet may not 
haA’e the poAver to change the course 
of succession. As to the statement in 
the judgment that there is no eAudence 
of any kulachar of making Wills, it is 
objected by the respondent that state¬ 
ment of facts in a judgment not inter 
mrties IS not admissible in evidence. 
Hut cA’-en if it is admissible, it only 
shows that there Avas no evidence of 
any family custom of making Wills, 

AA hich IS not the same thing as a custom 
of inalienability. 

It appears from the copy of deposi- 
tion of Ram Kumar that the Raja aa as 
addicted to drinking and that he aa'HS ill 
for a long time before his death from a 
disorder of the liver so induced. He 
lived separately from the Ranis, Avith a 

years, and it Avas at 
the house AA'here he aa'hs living Avith the 
concubine that he is said to haA*e giA'en 
the tika to the senior Rani. There is 
no evidence that any letter aa’hs actually 
AAwitten to the Collector though it Avas 5 0 
asserted. But if any letter aa'cs Avritten, 
it goes against the appellant rs shoAv- 
mg consciousness on the part of the 
Raja that he had the poAA*er of disposition 
though lie may not haA'e been CAA-cre of 
tJie proper method of effecting it. 

1'he last case relied upon is that 
of Ram Chandra III. 

He died on the 5th JanuarA^ lf87 
maA'ing three widows Rani Siromani, 
^huramani and Rani Muktmoni, 
and a brother Hakim Nursingh AA'ho, 
however, died childless. It is said that 
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he could have made a Will. But he 
died at the a^e of 24 bv a fall from 
the roof of his house iu a drunken state. 
Apart from the considerations which have 
already been stated in the case of other 
Rajas, it could not be expected of so 
young man that he would make a Will 
and the circumstances under which he 
died would also negative the suggestion. 

There were a series of litigations on 
his death. Satrughna was entitled to suc¬ 
ceed according to lineal primogeniture. 
He was, however, assailed on three sides 
b}’’ Rani Siromani, by Nityanand, and by 
Iswar (the plaintiff's father). 

Rani Siromani as the senior Rani ap¬ 
plied on the 10th February 1887 for 
registration of her name under the Land 
Registi*ation Act, setting up Dayabhaga 
as the law of succession. No mention 
of any Will was made in her application 
for registration. The Deputy Commis¬ 
sioner decided in her favour on the 4th 
June 1887. (The judgment is not on 
the record). In his grounds of appeal 
to the Commissioner Satrughna relied 
upon family custom, upon the fact the 
estate was impartible and ancestral and 
that the family was joint, and governed 
by the Mitakshara, the very fact of 
khorposh grants proving jointness. All 
these allegations were directed against 
Siromani's case that the family was 
governed by Dayabhaga. The order was 
Bet aside by the Commissioner of Chota 
Nagpur on the Gth September 1887 whose 
order was upheld by the Board of Revenue 
on the 24th April 1888. The Commis¬ 
sioner held that the family was govern¬ 
ed by Mitakshara Law, that there was 
jointness in estate, that primogenitiire 
governed the succession, that no family 
custom inconsistent with it was proved, 
and that Satrughna was entitled to suc¬ 
ceed. He observed that “in a petition to 
the Deputy Commissioner the Rani speaks 
of a Will executed by the late Raja in 
her favour but she has not pressed this 
probably under good advice, since the 
fact of the late production of such a 
document would have to be accounted 
for. But besides the question of the 
authenticity of the Will there is a fur¬ 
ther doubt whether the late Raja would 

have had any power to disturb by a 


Will the legal riglits of heirs." So the 
Will was not produced even in Septem¬ 
ber 1887. There is merely the “ doubt" 
expressed by the Commi.ssioner Avliether 
tlie Raja could distruh by a Will the 
legal rights of heirs, but this was before 
Sartaj Kuari's case (2) was decided i)y 
the Judicial Committee in 1889. 

Having failed in the Land Registration 
proceedings Rani Siromani applied for 
Probate of the alleged Will of Raja Rani 
Chandra on the Gth December 1888. In 
his written statement filed on the 26th 
July 1890 Exhibit B (a) Satrughna plead¬ 
ed tliat the Will was fabricated, that 
the family was governed by Mitoksliara, 
that the estate was a joint and un¬ 
divided ancestral estate and goveimed 
hy the rule of lineal primogeniture. 
“Accordingly the said deceased Raja 
Ram Chandra being the eldest member 
of the seniormost branch of the family 
came into possession of the estate accord¬ 
ing to the family custom. He had no 
right to dispose of all those properties 
by way of Will or gift or to give per¬ 
mission to adopt a son or to settle or 
appoint any future heir." The appellant 
strongly relies upon this pas.sage as 
containing a distinct admission of 
Satrughna, under wliose Will tlio pre¬ 
sent plaintiff claims, that there was no 
right of alienation. It is also contend¬ 
ed upon the autliority of Rmii Chandra 
Kunwar v. Chavdhuri Karpat Singh (18) 
that the admission of Satrughna shifts 
the onus of proof on the question of 
custom upon the plaintiff. In that case 
the question was whether the plaintiff 
who claimed the estate had been adopt¬ 
ed by another person, and the Judicial 
Committee held that although the burden 
of proving that adoption had taken 
place was on the defendant, it was shift¬ 
ed upon the plaintiff, by the defendants 
proving statements solemnly made in 
deeds by the plaintiff himself that he 
liad been so adopted, and that the 
admission raised the presumption that 
the adoption had taken place. In the 
present case had the statement of 
Satrughna (through whom the plaintiff 

(18) 29 A. 181; 11 C. W. N. .121, 4 A. L. J. lOf; 
5 C. L. J. 115; 17 M. L. J. 103; g M, b. T. 109; 9 
Bom. L. R. 2G7 (P. C.). 



claiins) stoorl alone, it would luive been 
V -i-y <*oia:eiiv oriilcnce and the burden 
■\y'‘u.Id Jia\<‘ .sliil'hd, ont't tin' plaintilV. 
but as w'ji l)t‘ |u'e'(udly st'on therf' 

>lal' inenls made hy Sat- 
lUuhna^ and tli<ise when tidcen toi^ether 
b h his sMb^cifiKMit aet^an.d conduct 
hclie the alif)V('siatcinent. Inde('idiny; 
the ([uesli'Pii wt' should lake into cou- 
sideratiun all his statements thoimh 
wcic;-ht must be n'iven to each of liis 
stati'inents 'including; that refei'red 
to abovco aecordinn’ to the circumstan¬ 
ces under wliif-h it was nnule. 

It ai)](ears, as pointed out on behalf 
of the res|H.udent tMtlialin the written 
statement of Sat ru,u'hiia referred to 
nbovt', ill the original tin venuu'iilar) 
thcjv- is a lull stoj) befort.* tin' W(»rds 

no right efe.," so that the 
shitrimmf about Raja Ram (’handra's 

ha\iiig iM, pi)\\'ar oi alieua.tiou is not 

irii-lof I nr family eusti)m (abtuit sue- 
eessioii), (/■/' that iii any ease there is 
no dear statement as regards (uistoni, 
ibh) that the statement a.s to Raja's 
ha\'ing no iji.wer of alienation may be 
ill accordanee with Satriighna's view 
of I lie family being joint and the 
estate being an imiiartibie one, {/;•) 
that although Stiftaj K inn't's <-((sc (;?j 
liad Iteen decided, The J-'irst 
<yisc (-1) -which dealt with the jiower of 
les! ament ary disposition ha<l not then 
been decided, and.lastly, (r) liiat tiies-l.il( - 
ment ^vas ma.dc b\- Salrughna in sclf- 
defcuice. 


It is contended on l»ehalf of the. 
appellant, that wlieu Satriiglina tiled 
liisobjection in the Prohalt^ ease liis 
claim had been iijiheld bv the Com- 
niissioner and the Hoard 'of Revenue 
in the Laud Registration proceedings 
where Rani Siromani had not mention : 
ed the \\ ill. Jilveiy one knew that Raja 
Ram C’handr;i led a driuikeii riotous 
life iind died by a fall from tlie roof 
of his house, and it would have been 
suliicient to challenge the as false 

and even if the V\'ill was proved, it 
could not have the effect of <hiving Iiim 
from the .vuc/t (as observed by the 
Court below), as he was the recorded 
proprietor, and it was, therefore, un¬ 
necessary to attack the validity of the 


AVill. Jt is true that the Probate Court 
('cuh.l not determine the ({uestion whe¬ 
ther the Raja had the ])Owcr to make 
the Will, and as a matter of fact it 
declined to go into it. But in tlie first 
place we have to consi<ler not what 
tlie Court could Jiave done, but what 
llie liarties tlumght. In the, next place 
not only was the l^rol^ate case pending, 
but the title suit l.iy Rani Siromani 
had already been instituted (on the 30th 
XovemTier or Gth December 1888). If 
the validity of tlie AVill was established 
Satrughiia would lose the Avhole estate 
worlli about a lac of rupees a year. 
He was in destitute condition then. 
He had before him tlie prospect of 
getting the Avhole Raj if it was shown 
that the Will was a forgery, and that, 
there was no power of making a Will- 
d’lie matter was of the utmost im¬ 
portance to him, and in these circum¬ 
stances he would naturally take objec¬ 
tions on all grouncls and jiut fonvard 
every possible defence to the claim of 
Hiromani. The Court found that the 
Will was not proved, Imt it is con¬ 
tended that the fact of settingup tlie 
Will wliicli was an asserti(in of com- 
I)IeU‘ testamentary power shows that 
tiu‘ Ibini was eager to iiave tlie estate 
diverted, and she woultl have exerted 
her iiilluencc witli the Raja to make a 
ill had he the ])f)wpr of alienation. 
Hut wo liave seen that tlie Raja met 
with an accidental death at the early 
age of 21. And apart from tliat, the 
fact that tlm Rani might have been 
anxious to get tlie wliole estate under 
a testamentary disposition does not 
show tliat the Raja was also anxious 
to divert tlie Raj from his own family 
to that of his wife’s familv. The sub- 

V 

sequent conduct of Satrughna goes 
to sliow that he did not believe 
in the statement that the Raja had no 
l^ower of making alienation. In 1905 
when he executed his Will he showed 
tlie consciousness of his jiower of making 
a Will. In his petition of objection dated 
the 8th 'May 1905 to the application of 
Madhu Sudan for taking the estate 
under the Encumbered Estates Act, 
Satrughna stated (in paragrapli 1) 
that Raja Jagadish Chandra the minor 
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Raja of Jainboni is “my sole heir con¬ 
stituted as such under luy duly exe¬ 
cuted Will” and in paragraph 2S. 
it Avas stated that “your petitioner is 
advised and most humbly submits by 
Avay of pure argument that he 
could legally sell his estate comi>letely 
and outright, or having leased the 
Avhole of it in pnhii clear of all the 
debts, and no one could tpiestion 
his right.” 


It is true that in his petition he 
defended his acts on the ground of 
necessity. But he was charged Avith 
extra\’’agance and waste, and he Avould 
in repelling those charges, and in order 
to avoid the estate being taken under 
the management under the Act, natural¬ 
ly attempt to justify alienations made 
by him on the ground of necessity. 
It would not under the circumstances 
show consciousness of inalienal)ility 
specially having regard to the facttliat 
in the A’^ery petition he expressly assert(‘d 
“by AA'ay of pure agreement a complete 
power of alienation. 


In the ijara patta executed by him 
in favour of Mr. MatheAvson dated the 
8th March 1905, Satrughna stated tliat 
he had borroAved three lacs of rupees 
from Jogendi'a Nath Koy and otheis 
of hatkhola by mortgaging liis 
dari to tliem, and liorrowed one Im; ot 
rupees from tlie ij(irad<ir by inakiiiiA 
ijara settlement for 25 years, and lurtiu-r 
that by a registered patta dated the 
10th January 1900 he had settled pei- 
manently the minerals in the entire 
Pargana Dhalbhum with Prince Mahom- 
med Bukhtyar Shah, d’lie nara lease 
for 25 years may, as contended liy the 

appellant, be considered as an ailange- 

ment beneficial to the estate but tlie 
mortgage of the e.state for three lacs 
of rupees and the ])ermanent lease of tlie 
mineralrights in the entire estate aa'cic 
clearly alienations. HaA'ing legau n 
all these circumstances it appears that 
no weight can be attached to the sbUc- 
ments contained in hxhibit H in) in 
the Probate case, and that batiiighii.i 
made the statement as to the non-exist¬ 
ence of tlie power of alienation in 
his objection in the Probate case, in 


order to seiwc his OAvn ]')nr]')oses and 
defeat” the claim of Rani Siromaiii ? 

i\lohesh Chandra (the grandson of 
Nityanaiid) in Ids petition of objection 
tiled on the 21th May 1891 in the Prohate 
case also took the same ])loas as those 
raised Ijy Satrughna and among others 
that the Raja “had no right to mnke a 
Will regarding those i)ro])erties or to 
make a gift of the same to any jierson, 
or to giA'o permission to take an adoj)ted 
son or to api')oint a future heir,” and 
this is relied upon aslieing a statement 
made hy a memher of the family as to 
tlie family custom iMohesli Chandra was 
minor at tlie time, and was rei)reseiited 
hy his mother and guardian Chura 
Kumari. However that may be, Nitya- 
nand himself had claimed the estate, 
that suit was pending. ^lohesh (the 
grandson of Nityanaiul and substituted in 
his iilace) was highly interested in 
denying the power of alienation. If 
the genuineness of the Will and the power 
tfjniake a Will Avere lu’oved,the suit Avould 
he defeated. Aprat from that the state¬ 
ment was made at a time when tlie coiitro- 
A’ersy as to family custom liad arisen, 
and the (juestion is Avlietherthc state¬ 
ment is admissible in evidence. Under 
section 32 clause (-1) Ihe statement in 
order to he admi.ssil)le must have 
heon made “before an}’ controversy as 
to such right, custom or matter had 
arisen”. In the pr(»seul case Siromani 
liad set up a Will. d'he controversy, 
lhcreh)rc, as to the custom of making 
a Will had already arisen AvJieii 
Mohesh filed his objections. The 
statement, therefore, docs not come 
under clause (Ij of section 32 of the 
Evidence Act. It is contended, liowcA'cr, 
on bfdialf of the appellant that it comes 
under scclion -19 or else under section 
i;S of the Acl. Section 19 (so far as is 
material for the i)respnt case) runs as 
folloAVs “When the Court lias to form 
an o]hnion as to tlie usages and tenets 

of any liody of men or family., the 

o])inio'n of jiersons having sjiecial means 
of knowledge Ihoi’con are relevant facts.” 
I'here is no dilficnity when a living 
witness slates his opinion, the question, 
however, arises whether the opinion of 
such a person Avho is dead can be 
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proved even though it does not come 
under section 32 of the Evidence Act. 

In the case of Ganiradhv'cija Prasad v. 
Supcrnndhwaja Pramd {19} the Judicial 
Committee observed :~“By section 49 
■\vhen the Court has to form an opinion 
or (inter alia) the usages of any family, 
the opinions of persons having* special 
means of knowledge thereon are also 
relevant. But by section 60 if oral evi¬ 
dence refers to an opinion or the grounds 
on which that opinion is held it must 
be the evidence of the person who holds 
that opinion on those grounds. Their 
Lordships think it is admissible evidence 
fora living witness to state his opinion on 
the existence of a family custom and 
to state as the ground of that opinion in- 
foimation derived from decccised persons, 
and tlie weight of the evidence would 
depend on the position and character 
of the witness and of the persons on 
whose statements he has formed his 
opinion. But it must be the expression 
of independent opinion based on hear¬ 
say, and not mere repetition of hearsay.’' 
If the contention of the appellant were 
correct, statements of deceased persons 
as to matters ceming under sections 45, 
47 and 49 would be admissible even 
though they do not fall under section 32. 
But section 32 is a special section pro¬ 
viding in what cases statements of de¬ 
ceased persons would be admissible. 
Such statements have not the sanction 
of oath, and the persons making them 
cannot be subjected to cross-examination 
It is necessary, therefore, tliat the state¬ 
ments should not be made under bias 
t. e., after a controversy had arLsen. 
Clause 4 of that section accordingly 
provides that statements of a deceased 
person on such matters are admissible 
if made before the controversy had arisen, 
and it would not be reasonable to hold 
that those very statements though made 
after the controversy had arisen are ad¬ 
missible under section 49 of the Act. 
Reliance is placed on behalf of the ap¬ 
pellant upon a passage in the judgment 
of the Judicial Committee in the case of 


M o., PP- 51. 52; 10 M. L. J. 267; 5 

a j 724 (P cf‘ ^ 


Fayiindra Deb Raikat v. Rajeswar Das 
(20). Their Lordships referring to the 
judgment of the High Court on the 
ciuestion of adoption in the Raikat 
family observed :—“ TJiey also, if their 
Lordships rightly understand their 
judgment, put out of their consideration, 
on the ground that it was hearsay evi¬ 
dence, all the statements as to the cus¬ 
tom made by deceased members of the 
^ t which the witnesses deposed. 
They refer to section 32 of the Evidence 
Act, but not to section 49. The latter 
section is applicable, and where an an¬ 
cient family usage is to be proved the 
statement of deceased members of the 
family are relevant facts." But their 
Lordships were dealing with statements 
made by living persons examined in 
Court who deposed to statements made 
by deceased persons. The statements of 
the deceased persons on the question of 
family usage are no doubt relevant facts, 
but in first place it does not appear 
that the statements of deceased persona 
deposed to by the witnesses were made 
after any controversy as to the usage 
had arisen. In the next place as pointed 
out by Lord Davey in the case of 
Gamridhivaja Prasadv. Superundhwaja 
Prasad (19) tlie opinion of a living 
witness though grounded upon the 
statements of deceased persons would be 
admissible, it would be so as independ¬ 
ent opinion^ and repetition of hearsay. 
We do not think that their Lordships 
laid down that statements made by de¬ 
ceased persons after the controversy had 
arisen and, therefore, inadmissible under 
section 32 are admissible under section 
49 of the Act. In the case of Ekradeshwar 
Singh v. Janeshwam Babausin (21), 
the Judicial Committee referring to 
certain evidence as to custom observed:— 
"Some statementsideposed to by witnesses 
who were called, and some of the docu¬ 
ments which were put in, were not ad¬ 
missible as evidence in this suit. It 
seems to have been overlooked at one 

(20) 12 I. A. 72; 11 C. 46.3; 4 S-w. P. C. J. 610; 

9 Ind. Jur. 277: 5 Iiid. Doc. is. s.) 1068 (P. C.). 

(21j 25 Ind. Cas. 417: 41 I. A. 275 at p. 284: 21 
C. L. J. 0 at p. 18; 18 C. W. NT. 1249; 27 M. L. J. 

373; 16 M. L. T. ;182; 1 L. W. 863; (1914) M. W. 

N. 807; 12 A. L. J. 1217; 17 Bom. L. R. 18; 42 
C. 582 (P. C.). 
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period of the suit that evidence oral or 
documentary as to statement of a de¬ 
ceased person as to the custoni in a 
family is not admissible if it appeal's 
that such statements were made after a 
controversy.had arisen.” 

Reference was made to clause (7) of 
section 32, but that clause refers to 
statements “contained in any deed, ill or 
other document which relates to any 
such transaction as is mentioned in sec¬ 
tion 13 clause (a).“ It omits clause {b) 
which relates to “ particular instances. 
“Statements,” moreover, cannot be called 
“instances” though the whole litigation 
ending with the judgment may be an 
“instance.” 

But even if the statements of the 
deceased jiersons made after the contio- 
versy had arisen are admissible, we do 
not think that they are of any value. 
Rani Siromani had set up a \\ ill. 
Mohesh was deeply interested in denying 
the power of the Raja to make a \\ ill, 
because he could not possibly succeed 
to the Raia if the Will was genuine 
and the Rija had power to make it. In 
the circumstances we are unable to attach 


any weight to the statements. 

As stated above, one of the snits was 
instituted by Nityanand (son of Kamal^a 
Kant belonging to the Jamboni branch) 

on the 4th October 1888. He was 
nearer to Ram Chandra by one degree 
than Satrughna, The defendants to the 

suit were 1 8atrughna, 2 Ram •? 

and 4 the other two Rams, 5 and 6 Kishoi i 
and her son, 7 Madhu Sudan (the father 
of the present defendant) and B 
(the father of the pre.sent plaintift). Jt 
was stated in the plaint that the widows 
had no right, that the estate was the 
joint ancestral property of the family 
governed by Mitakshara, but beuig an 

impartible Raj and 

custom prevailing in the Dhalbhum Raj 
the nearest and eldest member of the 
i'amilv was entitled to succeed, the other 
members being entitled to maintenance 
only. The appellant relies upon the 
statement, that the estate was the join 
ancestral property of family, o 

verned by Mitakshara and that it was an 
impartible Raj. in Nityananda s plainb 
and similar statements in the pleadings 


of Satrughna and Iswar in tJie several 
suits, as showing that when the ques¬ 
tion of succession arose, the memliers 
of the family were agreed that the estate 
was joint ancestral family property. 
It is also pointed out tliat in the judg¬ 
ment in Nityananda's suit it was held 
that though separate in mess, he (Nitya¬ 
nanda though of the Jamboni branch) 
was not separate in estate from Ram 
Chandra. But the fact that the family 
was joint is now admitted in the pre¬ 
sent case. The question is whether the 
holder of the estate had the i)ower of 
alienation. 

In the plaint in the suit brouglit by 
Nityananda reference was made to a pre¬ 
tended claim of one Kisliori Debi under 
a Will alleged to have been executed b 3 ’' 
Raja Ram Chandra in favour of her son, 
and it was stated that she was not the 
married wife of Raja Ram Chandra that 
the Will was a manufactured document 
and was “ not valid in accord¬ 
ance with law." Tliere was no state¬ 
ment that it was not valid according 
to custom. In the written statement 
of Satrughna in that suit filed on the 
9th September 1890 nothing was said 
about the custom of inalienabilitj', it 
being only stated that the estate was 
“ an undivided joint ancestral and im¬ 
partible Raj.” It appears, therefore, 
that nothing was said about the custom 
of inalienaliility either by Nityananda 
in liis plaint or by Satrughna in his 
written statement. Nor is there any 
reference to such a custom in Iswari's 
Avritten statement filed on the 11th 
September 1890 in the suit, by Nitya¬ 
nanda, the Will set up by Kishori 
being challenged as manufactured and 
“ illegal.” In the suit by Iswar, he 
stated in his plaint that certain Hiki- 
viali viauzas had been granted to him 
by Raja Ram Chandra by way of 
maintenance when he Avas appointed 
Hikim, in order to shoAv that he Avas 
joint Avith Ram Chandra. The case 
of Satrughna Avas that neither IsAvar nor 
Kamalakanta Avas joint Avith Raja Ram 
Chandra that he, Satrughna, Avas joint 
Avith Ram Chandra and that the grants 
set up by Iswar must have been ob¬ 
tained by underhand means. In his 
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stntcnioiit lie cliallenizf^d liie 

khorpo^iJt )-(iri pulh/s serurt*(l, from 

Kaja Ram C'lmiKlra who “ used to re¬ 
main always in a druukeu condition." 
.by the ])laintitl Jswar and other iier- 
sons, and tiiaf the said stdtlemenls, 
could 2 iot “ do any hai’m to tin’s de¬ 
fendant " nm- couhl the jilaintilY lie 
held to he joint witli tlie late Kaja 
Ram C’handra. d'ids is relied u|ton as 
evidence of inalienalulily. The words 
‘‘can do no liarm " that they are 

not Tiindin," may involve an assertion 
of inalienability. Rut in the first i)lace 
there was no (|uostion of inalienability 
raised in that suit, secondly, tlie onlv 
question was whether Iswar was joint 
with^ Ihim Cliandra and so in the suit 
of Nityananda. The fact remains that 
Raja Ram ('liandra did make aliena¬ 
tions whi(di were never even attempt¬ 
ed to he set aside hy Satrnaiina. 
Reliance was i)laced by the resj)ondent 
on the 4th para.^rraph of the written 
statement where Satruo'luia denied that 
there was any custom that a i)ersou 
related as a l)rother and l>eIonging to 
the eldest branch would be appointed 
Hikim or that the i)erson soai)pointed 
Hikiin would get the Raj. But tlie 
non-existence of the custom of a()point- 
ing a successor by giving tika is quite 
different from the custom of inaiien- 
abilitv. 

In Ins written statement in Sironiani's 
title suit, tiled on the 9th Scq.teniher 
1890 Satrughna state<l {in paia,graph 
14) as follows:—" The Will referred 
to by tlie plaintiff in i>aragraidi 5 of 
the plaint is a manufactured^and illegal 
document. This defemlaut does not 
believe that tlie said Will was signed 
])y the late 'Raja wliile he was in his 
senses and the said Raja liad no right 
to make a Will. The words in Bengali 
are "'Will karibar khamdtfi chhlkuut" 
Tlie word kharndta may mean " power " 
or “ right ’’ and it is contended by tlie 
respondent that it referred to Ids want 
of physical caqiacity to make the Will 
and the same viev' has been taken ]jy 
the Court below. But having regard 
to the fact tliat the Raja’s phvsieal in¬ 
capacity is dealt with in the earlier 
part of the , passage, the concluding 


sentence would seem to refer to hi5 

rigid ’’ to make a Will. But although 
it is so, no custom of inalienability is 
l^haided, and the statement does not 
carry the case further than what was 
stated in his petition of objection 
in tlie Probate case, Exhibit B (a). 

As already stated, Satrughna was 
assailerl on three sides Rani Siromani 
set up a Will and asserted that the 
family was governed by the Dayabhaga. 
So far as those two matters are con¬ 
cerned Satrugluia, Iswar and Nityananda 
were er]iially interested in opposing 
her. As between Iswar and Nitv’anand 
on the one hand and Satrughna on 
tlie other, the (piestioiis were whether 
tlie two former were joint witli Kaja 
Ram Chandra whether Kamala Kant 
was the second son and Ilikim Nur- 
singii was tlie tliii’d son of Raja Jagaii- 
nath, and laslly wiiether orclinary or 
lineal primogeniture was the rule of 
succession. 

Nityananda claimed preference on the 
grouiu^l tlid lie was nearer in blood 
i. c., on the ground of ordinaiy pri¬ 
mogeniture while Iswar claimed suc- 
ce.ssion on the ground of lineal primogeni¬ 
ture. 

They were, however, all interested in 
attacking the Will whether set uj) by 
Rani Siromani, or any Will whicli 
Nityananda ajipreheuded might be set 
up by Kishori. Tlie controversy then 
had arisen as to the jiower of making 
testamentary alienation, and the parties 
were lighting in C’ourts of law. State¬ 
ments made by Iswar or ^lahesh 
(grandson of Nityananda) under sucli cir¬ 
cumstances ill support of their case 
wv)uld be more evidence than the state¬ 
ment of Rani Siromani made in support 
of lier case. 

Reliance is also jilaced upon the de¬ 
position of Mahendra Narain Deo in 
Suit No. 10 of 190t> giv’en on the 20th 
and 21st Februarv 1907 in connection 

4 

with a litigation relating to the Raipur 
family which together with the Ghatsila 
(D’lalbhum) are included in the nine 
)nahals, which are cognate. Mahendra 
Narain stated: “ In our nine mahals 
there is no custom of making Will 
or partition. The Raja has no right 
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to make a Will.”' It is contended by 
the appellant that Mahendra Narain 
being a meml>er of the Raipur family 
had special means of knowledge of the 
customs of the nine families. But 
Mahendra Narain was the father-in-law 
of Raja Balbhadra the plainlitY in the 
said suit and his evidence was given 
at a time when a controversy had arisen 
upon the question of alienability in 
the Raipur family. In cross-examina¬ 
tion he stated that no one ever made 
any Will in the nine mahaltf. “From 
the papers I have seen that they can¬ 
not make any Will and so I have said 
that they cannot make any Will, I 
have seen this in the decrees.” Ilis 
knowledge, therefore, was derived from 
records but he could not tell in which 
deci*ee he saw it. He further stated 
thatj the Rajas of the nine viahals 
cannot make a gift of any ])roperty 
but they can grant mokarari tS:c., and 
they can mortgage their properties. 
The Court in that suit held that “ the 
estate being an impartible and ancient 
Raj and the rule of succession thereto 
being lineal j>rimogeniture, the Raja 
had no power to make a AVill depriving 
the legal heir.” Nothing, however, was 
said about any custom of inalienability 
nor is there anything to show that 
Mahendra’s evidence was believed. In 
the next Raipur case (Suit No. -la 
of 1910) the deposition of Mahendra 
Narain was '-put in, and the C^'-Y*; 
did not accept his statements, and held 
that the Raja had the power to make a 

Will. , 1.7.- 

suit asserted that Raja 
liad made him Ilikiiii 
him ill the management 
CeBain ladies of the 
Jamboni family viz., Chura Kumaii, 

Padinabati and Brahma 
examined on interrogatories 1 hey were 
examined to support his claim, based 

upon the ground that Ram Chandia 
had made him Hikivi and he was as¬ 
sociated with the management of tlie 
estate. In cross-examination they had 
to admit that the Raja could not at 
his pleasure interfere with the ordinaij 
course of succe.ssion by primogeniture 

Before Wills were made, the method ol 


Iswar in his 
Ram Chandra 
and associated 
of the estate. 


nomination was by giving tika or bv 
mentioning the nominee in some docu¬ 
ment. It is accordingly contended that 
if the Raja could not nominate his 
successor at Ids pleasure, and was 
bound liy custom as to the manner in 
which the estate was to descend, the 
])ower of making testamentary disposi¬ 
tion was of no value. We have already 
dealt with this question in an earlier 
]>art of the judgment. There may be 
l)ower of alienation without tlie ])ower 
of diverting the c'ourse of succession, 
though by the exercise of the jiower 
of alienation, the course of succession 
may practically be altered. Ju any case 
the evidence of the ladies lias no 
direct bearing ujion the question of alien¬ 
ation. 

Siromani's title suit was dismissed 
by the Trial Court on tlie 19th August 
1891, and her ai)peal dismissed by the 
High Comt on the 15tli August'l893. 
The suit by Iswar (to whicJi practically 
all the memliers of the family were 
jiarties) was disjiosed of in ternis of a 
.solcntima on the 30tii November 1892. 
It was settled that Satrughna wouhl 
remain in possessi<)n of the estate and 
own it from generation to generation, 
that he Avould grant a patfii of some 
liLoazas belonging to tlie estate yield¬ 
ing an income of Rs. 9,000 a year on 
the estate being released from manage¬ 
ment under the Encumbered Estates 
Act, and that if Satrughna left no son 
or grandson, or great-grandson, tJien 
Iswar or his son (the present plaintiif) 
would get the Instate. The name of 
;Madlui Sudan (father of the defendant) 
appeared as a party to the solcnavia 
decree, but he apjilied for review on 
tiie ground that his name liad been 
fraudulently introduced into tlie settle¬ 
ment. Tlie decree was (leclared inoiiera- 
tive as against Madhu Sudan. Iswar 
having died, his son Jagadish (the 
jiresent idaintifr) was allowed to with¬ 
draw the suit against Madliu Sudan 
with liberty to bring a fresh suit. So 
far, therefore, as Madhu Sudan was con- 
cerne<l he refused to be a party to the 
compromise. 

Nityanandu's suit was decided against 
liim by the Trial Court on the 28tU * 
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December 1891, by the High Court on 
the 21st August 1896, and hy the 
Privy Council on the 22ncl February 
1922. 

While the litigation was pending 
Satrughna applied to the Deputy Com¬ 
missioner Singlibhum on the 2nd De¬ 
cember 1892 for release of the Estate 
from the Encumbered Estates Act 
under which it had come upon the 
application of Ram Chandra in 1886, 
Satrughna in his petition asserted that 
the estate was not liable for any of 
the debts incurred by Ram Chandra 
specially such as were illegal or immoral 
that no portion of the debts or liabili¬ 
ties could be satisfied out of the pro¬ 
ceeds of the ancestral estate, that the 
debts were being satisfied out of the 
estates under the Encumbered Estates 
Act and that he was very much injured 
thereby. It appears, however, that most 
of the debts were raised on single 
bonds, and the debts of a previous 
holder are not binding unless charged 
upon the estate. But apart from that 
it is difficult to rely upon any parti¬ 
cular statement made by Satrughna 
as he seems to have made assertions 
with respect to the power of making 
alienations from time to time as suited 
him. 

We now consider the oral evidence 
adduced by the defendant on the alleged 
custom of inalienability. 

Gopal Chandra Sen, aged 74, savs 
that he was in the service of Raja 
Satrughna for about 30 years, and 
that during the pendency of the Pro¬ 
bate proceedings instituted by Rani 
Siromani, a conversation in regard to it 
took place in his presence between 
Satrughna, Madhu Sudan, Sarthaka Roy 
(the Dewan) and Dibakar Das who was 
then the acting priest of the family. 
Satrughna remarked, and he was borne 
out by the Dewan, that the power of 
making a Will was opposed to the Raj 
family custom. Satrughna's statement, 
if accepted, does not go beyond his 
averment in his petition of objection 
in the Will case. The weight to be 
attached to the witness is, however, in¬ 
significant. He is not disinterested as 

Jie deposed for Madhu Sudan against 


[19H 

Iswar in the Jamboni case, and was 
reproducing a conversation he had heard 
33 years before, though he had no oc¬ 
casion to re-call it in the interv'al. 
Khetra Mohan, aged 50, son of the 
above named Dibakar states that he also 
officiated as priest in Satrughna’s time, 
and heard (from some j^erson unknown) 
of the famil}' Kulachaj' prohibiting the 
Raja from adopting a son or from 
alienating the estate by gift. He speaks 
of a “ Committee ” of members and 
officers of the family, meeting after 
Raja Ram Chandra’s death to discuss 
the succession when Rani Dhajamoni 
declared from behind the purdah that a 
female could not become the Raja. 

His evidence is plainly untrustworthy. 
According to his own showing he was no 
more than 15 or 16 years of age at the 
time and would thus be unlikely to re¬ 
member a casual remark made about 32 
years ago. It is also noteworthy that ac¬ 
cording to him no mention was made at 
the meeting of the AVill propounded by 
Rani Siromani; though that would ob¬ 
viously have been in the forefront of the 
debate. 

He is also not independent as he de¬ 
posed for the defendant and against the 
plaintiff in the Probate case and is in 
possession of two mouzas under hrah- 
mattar grant from the Raj. 

Gadadhar Pande, aged 58, the pujari 
of Rankini Debi (the family deity) speaks 
of a proposal made by Satrughna to 
marry the daughter of one of the Singh- 
bhum Babus. The Babu stipulated that 
if the ladj^ had no child, Satrughna 
should give her the estate, to which 
Satrughna replied that according to the 
Kulachar of the family^ he could not 
give the estate to a female. This does 
not show that the Raja had no power of 
alienation. On the other hand the ■wit¬ 
ness himself holds 400 or 500 highas 
under a mokarari grant from the Raj. 

Tritbhubmi Ojha, aged 68, who has 
been the Raj priest since Ram Chandra’s 
day says that Jagannath, Nityananda and 
the Ranis told him of the Kulachar of 
the family, namely, that there was no 
custom of alienation hy Will, gift or 
sale, nor of adoption nor of female suc¬ 
cession. He states that Rani Dhajamani 
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asked him to dissuade Rani Siromani 
from propounding the Will as being 
against the faniily custom, and that he 
tried to do so but failed. He was a wit¬ 
ness in that case and was disbelieved. 
He was witness for the defendant in the 
Probate case of the present plaiutilY and 
was disbelieved. He confesses to having 
been no more than twelve years old when 
Jagannath explained the family Kula- 
chars to him an incredil)le proposition. 
His evidence on the custom of inalienabi¬ 
lity is negatived by his own admission 
that he holds seven brahmatfar momas 
aggregating 1589 bighas under a grant 
from the Raj and that he cannot be evict¬ 
ed even if his tenure of ollice as family 
priest is determined. The Court below 
itself has not accepted his testimony in 
the present case notwithstanding that he 
is descril^ed as ‘ a respectable straight¬ 
forward witness.” 

Ram Chandra Sripati, aged 65, states 
that he was told hy Satnighna and the 
Raj officers of the family Kulachai 
namely that the eldest son becoiiies the 
Raja, that the estate is not partitioned, 
and the Raja may not adopt a son or 
alienate the estate by \\ ill. It trans¬ 
pires, however, that Satrughna made mcse 
statements to liim at the time of oiio- 
mani’s WHU case which makes them ot 
little value. IMoreover, the witness is not 
independent as he holds one entiie 
mou^a and part of another undera ora/i- 
mattar grant made by the Raja to his 


^^Siba^Prosad Misra, aged 60, states that 
one day about 25 or 30 years 
went for a walk with Satrughna who told 
him of the family Kulachars prohibiting 
alienation by gift, Will, adoption or sale. 
It is not clear whether Siromani s case 
was pending at the time. 

This witness, like the last, gives 
to the Raj family. He is Wie Baibahik of 
Khetra Mohan Das and cousin of Ram 
Chandra, and his grandfather was given 
some brahmattar lands by the 

Madan Mohaii Seranji, ased G3, who 
lived at the Kaj ball witli h^ father, the 
Sabha Pandit of the Kaja Ram C handra 
and Jagannatli, says that lie Mas told 
at different times of Ihe Kulachaiy hy 
Phajamani, Satrughna and Kupasmdhu 


Das. There was a custom of impartibil- 
ity and lineal primogenitun'. and no 
custom of alienation or of testamentary 
disposition while adoi)tion was prohilut- 
ed. He states that about 121)0 Raja Ram 
(diandra wished to borrow some money 
from one Daliriel l)ut the negotiations 
fell through because as the witness was 
told hy his.fatlier, it ivas against the 
family custom to take loans. Krij^a- 
sindhu, who is a relation of the witness, 
confirmed this though the source of his 
knowledge does not appear. Satrughna’s 
statement to him was made 12 or 14 
years ago after the disputed Will case, 
while Dhajamani's was nearly 40 years 
ago. 

The witness is not disinterested as he 
holds four viouzas under vuirashi 
inokarari brahmattar right, two being 
granted by Raja Ram Chandra and two 
by Raja Jagannath. 

" From this review of the evidence it is 
plain that though the witnesses are at 
one in declaring that there is no custom 
of alienation of tlie Raj estate, they all in 
point of fact hold a number of mouzas 
under permanent grants from the Raj. 
We agree with the Court below in tliink- 
ing that their testimony is untrustworthy. 
They have been set up with the trans¬ 
parent object of amplifying and perhaps 
embroidering the statement made by 
Satrughna in the Probate proceedings. 

On behalf of the appellant reference 
was made to the case of Sivasubramania 
Kaicker v. Ki-ishnaimnal (22), where 
Muthusami Ayar, J., after referring to 
the “settled rule of law that though 
mere absence of alienation is of itself 
no jiroof of inalienability, yet such 
absence when it is coupled with special 
facts that would render alienation pro¬ 
bable is relevant evidence, though its 
probative value may depend on^ the 
special circumstances of each case ” ob¬ 
served :—“ Eight of the nine zemindars 
who held the estate prior to the first 
defendant either left sons or widows for 
whom they would ordinarily desire to 
make some provisions, and the peculiar 
custom which is shown to prevail in 
regard to succession must liave imparted 

[22) It; M. 267 at V- 291; 5 il. L. J. 1G6; 6 Ind, 
Pec. S-) 519. 
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to that desire more than its ordinaiy 
strength as an inducement to alienation. 
Notwithstanding this, there has been no 
sale or gift for more tlian three centuries 

.and ought to lie considered together 

with such other evidence of inalieiiabili- 
tv as there is on record." 

The custom in that case iDa}jadl 
Pattaui) was of a very peculiar nature. 
The succession did not devolve upon the 
heir according to ^Mitaksliara Law, nor 
on the eldest son according to the rule of 
primogeniture, but on the Dayadi or 
cousin of tlie deceased jMtlai/ufjar wlu' 
was senior in age and who was descend¬ 
ed from one of the three brothers who 
originally formed a joint Hindu family. 
It appears that in live cases the deceas¬ 
ed palayagar left sons, and in three left 
widows, but in all the senior Daijculi 
took the estate to tlieir exclusion. In 
such cases the zemindar would naturally 
desire to make some provision for liis 
own son or -widow when according to 
the peculiar custom they would be ex¬ 
cluded, and the estate taken by a Dayadi 
a distant agnate, and in these circum¬ 
stances the absence of any sale or gift 
for more than tliree centuries was lield 
to be relevant evidence. The observa¬ 
tions of the learned Judges in that can¬ 
not apply to the Uhalbhum family where 
in the majority of the cases the*^ succes¬ 
sion devolved upon the eldest son, or 
where there Avas no son, upon tlie brotlier 
and it was only in the last case on the 
death of Ram Chandra III under special 
circumstances that it devolved upon a 
somcAvhat distant agnate. 

Plaintiff's documentary evidence regard¬ 
ing alienations in the Dhalbhum Estate. 

The earliest document produced on 
the point relates to a i^ermanent grant 
of 18 mouzas by Raja Chitreswar''!! to 
Kanhu Dhal the grantfather of the 
defendant, on the 8tli April 1850 In- Avay 
of maintenance. It appears that when 
ChitreswaiTl was an infant, Jugal Kishore 
got possession of 6-1 mouzas Avhich he 
alleged was for his maintenance. Those 
61 mouzas were, liOAvever, resumed and 
after some litigation 18 monzas Avere 
granted by the deed. One of them is 
Mouza Dakhinsol, Avhich Avas claimed by 

the defendant’s father in his deposition 


in a land acquisition case as a mokarari 
khorposh mouza descending to him by 
right of succession from his grantfather. 
Tlie mouzas, therefore, according to the 
defendant are permanent alienations. 
Tlie area of the 18 mouzas is 49,293 
highas and they are still in the j:)ossession 
of the defendant. 

It is contended by the apiDellant that 
it Avas a khorposh grant, and that there 
AA'as a condition in tlie deed that the 
grantee Avill liaA'e no power to transfer 
by Avay of gift or sale Avitliout the con¬ 
sent of the grantor and that any gift or 
sale Avithout such consent shall be null 
and A'oid. Rut there is no provision for 
re-entry, and tliat l^eing so the restraint 
aguinst alienation is A'oid. 

There is a leference in tlie settle¬ 
ment kheirat to a Mahatrau patta 
dated Ihe 21st l^ovemher 1854 by Raja 
Cliitrc.SAvar II in favour of one Jaga 
Mohan Sarkar in respect of Mouza 
Kalajhore consisting of 2455 bighas at a 
rent of Rs. 4-6-0. It is described as mo- 
karari and non-resumable in the settle¬ 
ment kheivat. The original potta lias not 
been produced. In some other cases too, 
it was not produced and the respondent 
relied upon the entries in the Settlement 
kheivat. Tliese Settlement khewats 
Avere produced on the 7tli August 1922, 
Avhen the trial commenced. It is contend¬ 
ed by the appellant that the Settlement 
kheivat cannot prove the grant. But 
the entries made in the Settlement Re¬ 
cord are such as tlie Settlement Officer 
is authorised to make under section 102 
of the Bengal Tenancy Act, and such 
entries are presumed to be correct under 
section 103B of the Act. But even if 
the etitries do not come under section 
102 of the Tenanc}' Act, they are relevant 
under section 35 of the Evidence Act, 
being made by a public officer in the 
discharge of official duties. [See Lelch- 
raj Itai y. Mahipal Singh (23)]. 

It appears from the judgment dated 
the 27th Julj- 1905, in a suit by Raja 
Satrughna against Janardan Pal and 
another for resumption of a Mouza Pani- 

'23) 5 C. 741: G C. L. R. 593; 7 LA. 63; -1 Sar. 

P. C. J. 93; 3 Suth. P. C. J. 704; Rafique and 
Jackson’s P .C. No. 61; 4 lad. Jur, 423; 2 Ind, 
Dec. i>\ s.) 1081 (P. C.), 
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lia on the ground that it was a Hikimali 
khorposh grant made to the plaintitY's 
grandfather Avhich Avas held as Hiki- 
mali khorposh hy his grandfather, 

father and bv himself and that it was 

« 

resiimable at the pleasure of the Raja 
for the time l)eing. It was allege<l that 
the plaintiff (Satniglina) had executed 
a usufructuarv mortgage of the nioiizo 
to one Janardan, for a term, and on the 
expiry of the term obtained khos posses¬ 
sion but that the defendant L*laiming 
the mouza under a kotkohalu from one 
Sarthak Ray obtained decree for rent 
against the defendant No. 2, and the 
plaintiff, therefore, sought to recover 
possession. The defence Avas that 
the plaintiff, his father and grandfather 
had for a century treated the property 
as their permanent transferable hikhc- 
raj property and that the Itajas of 
Dhalbhum had recognised the perma¬ 
nent transferable lakhcraj riglit. 1 he. 

CoAirt held that ])laintiff had failed to 
prove that it Avas a khorjMsh grant, 
that the grant of the viouza, to the 
grandfather of tlie jdaintiff Avas an 
absolute and iiTevocai)le lakhcroj grant 
made in full satisfaction of all claims 
of future maintenance and conferring 
on the grantee not only an lieritable 
but an alienable estate. It further held 
that “all the nine that Avere ori¬ 

ginally granted to the ijlaintiff s giand- 
father haA^e l)een gradually transfeiied 
by sale, gift or mortgage and all these 
mouzas are in i)ossession of tlAC tians- 
ferees, AAffiose transfers haA’e been le- 
cogiiised by the Raja T)y receiving load- 

cess and in scA^eral other AA'ays and came 

to the conclusion that the grant to the 
plaintiff's grandfather Avas an “ahsoiule 
and irrevocable one”. It ai»pears, theic- 
fore, nine mouzas Avere pennaueutl\ 
alienated from the Raj estate either by 

Raja Jagannath I or Raja Ram ( haudia, 
the area of (Uie Mouza Purulia ahnu* 


5)15 


the area of one 
being about 10,000 

1, A mokarari grant by Jagmuna h 
31 to one Hari Majhi dated the Jalh 
June 1866 of Mouza Chalkun. I he 

patta is not produced, but there are 
entries in the Settlement khc.wat Avhicli 
shoAV that the area of the mouza is 
S250 bighats the rent being 6 unuas ami 

58 


odd, and that there have been successive 
transfers (sales) of the mouza. Another 
mokarari patta liy Raja Jagannath 
datetl the 31st May 186() in respect of 
an entire Mouza Tangrain consisting 
of 15()0 highas to one Zabliar Klian at 
a lixed rent of Rs. 11. 

o. A similar grant b\* Raja Jagaii- 
Hath 11 to one llari Prosa<l (Jhosh of 
Mouza Rosunchepa consisting of OH 
higho.s at a rent of (i-12-0 on the 30th 
Septenilier 1866. 'Phe patta is not jiro- 
duced but the Settlement L-hvu'at refer 
to it, and it is de.scribed as uiokat'ari 
and non-resumal:)le. 

G. A i>ermanent mahatraa grant 
dated the 18th Mua' 1883 by Raja Ram 
Chandra II to Joy Ih’okash Lai (the tlien 
manager under tlie Court of Wards) in 
respect of Mouza Maiipur from gene¬ 
ration to generation. 'Phe mouza aj^pears 
from the Setlleiiient khrirat to consist 
of 5163 bighas ami A\as granted at a 
rent of Rs. 5-4 as a mohatrau Avhich 
means a “heritable, transferalile and 
noii-reasonablc grant” (See J)istrict 

Singhbhum. pag(' I8(b. 

7. A pcniumcnl grant of Mouztt Go]ial- 
juir dated the 16lh Jum* 1883 by Ham 
Chandra HI. to Sarthak lOij Dcuvaii from 
generation to gem'ration” at a rent of 
Rs. 25. d'he an‘a apjiears from tlie 
Settlement j*ai>crs to Ix' 1257 higlat.s. 

8. Patta da.ted the 2()th June 1884 hy 
Raja Ram (''liaudra 111 to om* Kartick 
Chandra of Mouza Matkundi. '’PJie patta 
is not ju’oduccd, hut is referrial to in 
the Settlement kheirat, and is described 
as consisting of 1212 bighas at a rent of 
Rs. -1-1-0. 

0. Mokarari patta dated tlie 17th 
October 1881 in i-esjiect of Mouza 
llurimiukri consisting of 1873 loghas 
granted !>>' Raja Ram (’handra to one 
Saliadeb Nai)it at a rent of Rs. lK-8. It 
appears that the grant(‘c Avas holding 
the mouza fn^m bcfoi'c as a Pnidlumi 
iiuoiza hu* a term, ami liy the patta 
it was granted as mokarari at a lixed 
unalteraljle rent. 

10. Brahmattar dated the 28t]i 

November 1884 by Ram Chandra III to 
Chandra Kumar Saiyyal of Mouza Ka- 
shidi, the area being 14(1 bighas at a 
rent of Ks. 2-S-O* The patta is noli 
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produced but is referred to in khewat, 

E.\.hibit 19 (3). 

11. Lakheraj patta dated the lltli 
September 1885 in restiect of 4 77u*i/''a.s* by 
Raja Ram Chandra to one Udhab Chaii- 
dra Das. It appears that the latter 
held certain lands as Sardar Ghatwal 
and in consequence of a solenavia be¬ 
tween him and the Government he was 
to get a 2-annas share in the profits 
of certain mouzas. In exchange for the 
said share of the profits he was by the 
patta granted two viouzas, and another 
two mouza.'^ by way of reward, as lakheraj, 
the mouzas being valued at Rs. 13,20,1 
The area of the first two raonzas ap¬ 
pears from the Thana list of villages 
(Exhibit 42) to be 2800 bighas and that 
of the last two 2094 bigha.s. Even if 
all the viouza.s were given in considera¬ 
tion of the surrender of a 2-aniias share 
of the profits, it would none-the-less be 
a case of alienation. 

Non-resumable brahmattar grant by 
Raja Satrughna to Bhikari Mahapatrk 
of Mouza Debailki (area 1357 bighas rent 
Rs. 3-12y The patta is not produced but 
is referred to in the Settlement khewat 
Exhibit 19 (1). 

12. An ijara lease of the estate by 
Raja Satrughna to Mr. Mathewson for 
25 years dated the 8th March 1905, in 
consideration of a loan of one lac of 
rupees carrying interest at 7 per cent. 
It is true that it was a lease for a term 
but Madhu Sudan (the defendant's father) 
challenged it as wholly unnecessary in 
his petition of objection to the Deputy 
Commissioner. That lease is still runn¬ 
ing. 

In this ijara lease as already stated 
there is a recital of a loan of three lacs 
of rupees taken by Satrughna from 
Jogendra Nath Roy and others by hat- 
khoLa on a mortgage of his estate. It 
is contended by the appellant that there 
was legal necessity for it. It is true 
that there was costly litigation which 
Satrughna had to conduct for a long¬ 
time. But the litigation Jiad ended in 
1892, and there was only one case 
pending before the Privy Council Avhich 
ended in 1902. In the 84th paragraph of 
the judgment in the suit of Nitvananda 
figainst Satrughna dated the 28th De^ 


cember 1891 the Court found that Iswar 
Chandra had advanced large sums of 
money to Satrughna and his (Iswars) 
statement was that Satrughna had under¬ 
taken to let out the ztmindari (the in¬ 
come of which was about Rs. 60,000j to 
him at a rent of Rs. 12,000. In the 
petition of ^ladhu Sudan to the Deputy 
Commissioner referred to above, he 
stated (in paragraph 6) that Satrughna 
had without Ihe least necessity in¬ 
curred a debt of three lacs of rupees, and 
was about to grant an ijara of the 
entire estate to a trading concern. Sat¬ 
rughna stated in his petition that he was 
compelled by legal and moral necessity 
to defend a number of costly suits, and 
that he borrowed three lacs of rupees with 
which he had cleared his debts incurred 
under dire necessity, and in paragraph 
28 he stated that he could legally sell 
his entire estate outright or lease it 
in patni to clear off the debts and no one 
could question his right. It appears, 
therefore, that Madhu Sudan asserted that 
there was no necessity for the loan and 
Satrughna asserted that there was. 
There is the fact that he raised a loan of 
three lacs of rupees on mortgage of the 
estate and it was for the defendant who 
had to establish the circumstances 
under which the transfer was made to 
show by facts and figures that there 
was legal necessity and the extent thereof. 

It is to be observed that Madhu Sudan 
in his petition to the Deputy Commis¬ 
sioner alleged that Satrughna had by 
gifts of villages to his wives, concubine's 
relations, and his favourites reduced the 
assets of the estate by nearly rupees ten 
thousand a year, but nothing was said 
by him about Satrughna not having 
any power of alienation. The estate 
was taken over under the Encumbered 
Estates Act by an order dated the 2nd 
August 1905. Madhu Sudan asserted that 
there was no necessity for the debts 
incurred by Satrughna and suggested a 
scheme for liquidating the debt of three 
lacs of rupees in 14 years. He proceeds, 
therefore, on the footing that the debts 
though unnecessarily incurred were bind¬ 
ing upon the estate, and that unless 
Satrughna was restrained from alienat¬ 
ing and incurring fresh debts, the estate 
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would be ruined to his own detriment. 
It appears, therefore, that both according 
to Satrughna and Madhu Sudan the for¬ 
mer had the power of alienation. 

As already stated Satrughna by a 
patta dated the 10th January 1900 per- 
manentlj’’ settled the mining rights in 
the entire Pargana with Prince Maliomed 
Bukhtear Sliah, (see recital in the ijara 
patta in favour of Mr. Mathewsou dated 
the 8th March 1905). It was certainly 
a very valuable right and although this 
took place in 1900, Madliu Sudan did 
not protest against it nor have any 
steps been taken to have it set aside 
up to now. It is contended by the ap¬ 
pellant that there is nothitig to show 
that Madhu Sudan was aware of it.^ But 
in the first place a Permanent Settle¬ 
ment of the mining rights in the entire 
estate must have been a matter of noto¬ 
riety. Secondly, it was recited in the 
ijara patta to Mr. Mathewson, and 
Madhu Sudan in his petition to the 
Deputy Commissioner referred to that 
ijara and lastly the defendant Protap 
in his petition dated the 19th August 
1919 to the Government of Behar refer¬ 
red to the fact that Satrughna had grant¬ 
ed a “ mining lease of the entire 
zemindari to the late Prince Mahomed 
Bakhtear Shah on a rather inadequate 
consideration" and submitted that at¬ 
tempts should be made to purchase the 
mining rights on behalf of the estate 
as it will be a valuable acquisition to, 
and an improvement of the estate and 
that the estate should be retained under 
the management of the Encumbered 
Estates Act. It is not suggested that 
any of these alienations had ever been 
challenged by the Encumbered Estate 
Act Authorities. 

These circumstances go to show the con- 
ciousness of Madhu Sudan and of the de¬ 
fendant himself aa to the power of 
nation possessed by the holder of the 

estate. 

The list given above docs not include 
the ordinarv khorposli grants to membei.^ 
of the family. It does not include some 
kho7*po8h gz’aiits but they are or have 


been found to be permanent alienations 
and, therefore, are not in the nature of 
ordinaiy kJiorpo^h grants. Nor does the 
list refer to alienations made by the 
grantees of the 7)iouzas to tliird parties. 

It was suggested in the evidence of 
one of the witnesses for tlie defend¬ 
ants that some of the grants to servants 
and some other persons were for ser¬ 
vices. But the Settlement Record shows 
that they were non resumable permanent 
grants. 

The witnesses examined by the defend¬ 
ants also admit holding large quantities 
of land granted as hrahmattar or 
mokarari to their predecessors by the Raj. 


Khetm .Mohan (W. 
No. 2). 

Jatadhar (W. No. .‘P) 
Tribhuhan Ojha 
{W. No. 4). 

Ram Chandra (W, 
No. 5). 

Shib Prosad Misra 
Madan Mohan (W. 
No. 7;. 

of two 
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The total area held by these witnesses 
would come iqito 15312 bighas. 

It is said that there were 1610 villages 
in Singbhum. and 46 villages in Midna- 
pur comprised in the estate. The 
area included in the estate is said to 
be about 22 lacs of blghas which was 
settled at Rs. 4,000 only at the Perma¬ 
nent Settlement. But the alienations 
were also of considerable quantities of 
land, and extending over a long period, 
though most of them were made since the 
time of Ram Chandra III. 

Custom of Nine Mehalls. 

Besides the evidence of custom in the 
Dhalbhum family, the parties adduced 
evidence of custom in some other cognate 
Estates. They are referred to a.s jungle 
mehals or nine mehals. 

It is pointed out by the respondent 
that the defendant in his written state¬ 
ment (paragraph 2) described the DhaU 
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I'llium Estate as a part of tlie locality 
kiK'wn as the jiniale Diclmls of IMidna- 
pur, and in i>ara,u‘rapli 3 referred to the 
customs i>revailin^- in the said DhalVdinm 
family and in the locality known as the 
jungle mchdl.'--. d'he llth issue raised 
the (picslion of t-ustom prevailing in the 
jungle Divhdiy. and the special custom 
of nine mehuls jiow set up in argument on 

hehalf of t he ai)pellant was not set up in 
the jdeadings. 

In Jfunters Satislii-al Account of Ben¬ 
gal, ^ olunie X\’JJ, ])age oi*5, it is stated 
‘^Barahhuin with Aiuhikanagar. Supur, 
Shyamsundarpore. Phuikusma, Manhhum 
and Rai])ur and two other E]states 
which now form i)art of Singhluim dis¬ 
trict are^ known locally as"^ the nine 
mchttjs.' The 1 \V() oilier Estates of Sing- 
hhum are not named by Hunter. 

We \\'ill now refer to evidence ad¬ 
duced witli regard to these nichaU, 

The Raipur Instate is a branch of ilie 
ibshenpur Ibij. It is iiududed in the 
jungde nii'lial.s and i.im' an7e//.s-, and is 
governed- by the Dayabhaga, but the 
custom of impart!I)ility and snceession 
by lineal iirimogenitnre ])revails. 

In a suit l)etween Jitija HaU>]utdr<.i 
y.Ilari Kishen Rdtln <tn<l other defend¬ 
ants (Suit No. 10 of 1000), it was‘held 
that the estate being an impartible 
ancient Raj, and tiu* ride of succession 
thereto being lineal )))’iniogeniture, the 
Raja had no jiower to make a Will 
depriving the legal heir Lai Singh and 
the plaintilf from tiie estate. 

It was in this suit that ^lahendra 
Aaram Deo (»[ the -Maiihlium farnih'ex¬ 
amined as a witness on behalf of his 

son-in-law Ball.'hadra Singh stated that 
‘in our nine nulat/s there is jiu custom 
of making a Will,” hut the Court did 
not decide any (piestion of custom of 
inalienability but liased its decision 
upon the ground of impartilhlity 
and lineal juimogeHiture. It appears 
from tlio judgment in a sub¬ 
sequent Suit Xo. ^15 of U)20 between 
Raja Radhashyam against Raja 
Balbhadra that the plaintilfs’ case Avas 
that "the owners cff the estate possess an 
absolute poAver of disposal OA^er the 
estate by sale, gift, Will or mortgage 
and settlement at rent, and that tlds 


])oAver lias been exercised from remote 
tiines" and the ])laintifl:’ set up a Will 
said to liaA-e been executed by Raja 
Indra Singli. The deposition of 
^lahcndra Xarain (who Avas then dead) was 
])ut ill eAudence in this suit but the Trial 
Court AA'as not disposed to "attach much 
Worth to his testimony,’’ and held that 
India Singh liad poAver to make a Will 
but that tlie Will aa'us not genuine. On 
appeal to the High Court it aaus held 
that Indra Singh did not execute the 
ill and that tlie suit A\’as barred by 
imitation, no opinion being expressed as 
to tlie power to make a Will. 

Saha rjora, The Saharjora Estate 
is a dependent of the Bishenpore 
Raj, and is governed by the DaA’a- 
bhaga. It appears that Nimai 
Xarayaii of Saharjora liad three sons 
doy Xarayan, Rup Xarayan and Sankar. 
Joy Xarayan left a son Hari Xarain, 
and Ruj) Xarayan left a son Jadab 
XaraA’an. In a suit by Hari Xarayan 
(the son of Joy Xarayan) Avho claimed 
the estate, Sankar set up a heba^ 
n<ima under Avhich he claimed the entire 
estate. In that suit tlie Provincial Court 
held that the/ic/jcaama Avas valid. Pend¬ 
ing tlie a])peal to the Sudder DcAA'any 
Adalat, Hari Xarayan died and Jadav 
(the son of Ruj) Xarayan) applied for 
an order for sul^stitution in the place 
of Hari Xarayan. When the matter 
came up for final hearing the Sudder 
Dewani Adalat held that Jadab Xarayan 
had no right to he sulistituted, and, 
therefore, difl not consider the A^alidity 
of the hehana ma, the result ]>eing that 
the decision of the ProAuncial Court 
holding the hebancuna aa'Us A^alid, AA’as 
not set aside. The next suit Avas brought 
liy JaduA’ against Sankar and succeeded 
in the Court of first instance. He lost, 
however, in the ProAuncial Court on the 
ground of limitation, and also in the 
Sudder Dewani Adalat. The result AA*as 
that the possession of Sankar obtained 
under the hebanarna continued, though 
in the second suit, neither the Provincial 
Court nor the Sudder DeAA’ani entered into 
the question of title. 

Pandra is one of the jungle mehals 
though not one of the nine mehabt and 
is soveraed by the Dayabhaga. The 
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■estate is an impartible one. In the liti¬ 
gation which came up to the High Court 
on appeal (see judgment of tlie liigli 
Court dated tlie 11th June 1889'» tlie (pies- 
tion for decision was Avhetlier the custom 
of lineal primogeniture was proved and 
the cxuestion was answereil in tlie 
affirmative l»otli l>y tlie Trial (’ourt and 
the High Court, d'liere was no issue 
about the custom of inalienaVnlity. In 
the course of tlieir judgment, the learnc<l 
Judges observed: “It apjiears tliat some¬ 
times a new Raj lias been created by a 
grant from the head of the family to 
which the grantee belonge<l. Ihandra 
itself is an instance of this”, h'liey were 
however, “exceptional and did not tak(‘ 
place in regualr course, they wen* disposi¬ 
tions of x)arts of the Raj ]>roperty, not 
made as of right but were either the 
result of force or were made in 
gratitude for services done or ^vere 
prompted by atTection of peihaps family 
ambition.” Tlie learned Jiulsres referred 
to the evidence of a hhorposhUdr of the 
Srirampur Raj who stated that all the 
Rajas of Srirampnr who held the Raj 
before it became subjec t to the control 
of “the British (rovernment could have* 
made over their Raj to any of theii' 
sons as they chose”. The cpiestion, how¬ 
ever, of the custom of alienability was not 
raised nor decided by the Court. 

Kulkusmd and SHd<ih. F u 1 k u s m a 
is one of the nine niehai^ and is 
governed by Uitakshara. The ^ ill 
executed by Raja Mukunda Xarain 
of Philkusma on the 15th March 18G!) 
recited that his maternal grandfather 
Raja IVIangovinda having died without 
a son, one (lanapanta Mahajtatra set him¬ 
self up as his adopted son and there¬ 
upon a suit was instituted l)y Mukimdas 
mother against liirn, and a decree was 
obtained. Mukunda on her death obtained 
possession of the Sildah Estate and gave 
a patni of 4-annas share of Fulkusma to 
Ram Chand Dutt on the 29th Sravan 12G8, 
and subseciuently granted a patni of 
6-annas share of Sildah to Ram Chand 
Dutt, in 12G9. and took back the ]>atni of 
Fidkusmafrom him. He becpiealhes this 
ancestral estate Fulkusma to his eldest 
son and a 4-annas share of Sildah to 
Rani Durga Kumari and his youngest 


son Joggeswar Narain in ecpial shares. 
It appears, tlierefore, that a ])afni was 
granted in respect of 4-annas share of 
Fulkusma which was sul)se<(uently taken 
back, and a pattii of G-annas sliare of 
Sildali granted. It also sliow.'; tliat the 
Ibija executed a Will in favour of his 
elciesl. sou. Tiie eldest sou, no <loubt, 
would have got tlie estate i)v succession 
but it shows the exercise of the ])()W(-r 
of testamentary dispos.diou on the ];art 
of the Raja. Rani I)u]*ga Kumari 
granted moin-ffshi isti}iirari lease of lier 
share to Ram (’hand Dutt and Jr»ggcs- 
sar gave ijara of his share to Watst)U 
K'C.)., ami suhsecjtieutly their intere.sts 
were sold in (*X(*cutiou of dc'erec's It 
is to be observc'd, liowever, that Sildah 
was obtaineil !)>' Mokunda fi\)m his 
maternal grandfather by inheritance. 

Jamkundi is one of the jungle /ae/uc/.v. 
It is imparlil)le (iaj and the succ*ession 
to it is governed l)y rule of lineal 
]uamogeuiture. In a suit relating to the 
suc'cossion to the estate it was hehltha.t. 
the Raja (Xursingh Dt'h; had |)ower to 
dispose of his property hy ^Vill and 
authorise his widow to adopt a sou, (Sec* 
iudgmeiit of Sul)-J udgc' diiled tin* l/th 
Seplemher 1912 I’^xhihit ,‘>S (3)) and the* 
suit was decided on that footing ^vhich. 
however, was based on an admission of 
the defendant’s Pleader. 

Sui)ur(c)r Khati’a) is also one of the 
nine nicfuils. The sale cei-tilic-ate, ICxliihit 
l.'l, shows that, a portion of thcestatetlH 
villages comprised in the estate) was sold 
in execution of a decree of the Civil 
Court against lliteshar Dhal the i)ro- 
])rietor of the estate in ISG9 and j)urclias- 
ed by one Raja Chandj*a Mohan 
Singh. 

Shyamsurulerpore is «)ne of the nine 
viehfils and goverm'd hy the DayaUtaga. 
It api^ears from the kuhala dated the 
4lh July 1883 [I'lxhihit 15 (2)J that liaja 
Sunder Xarayati of Shyamsuuderj)ore 
s Jda number of amaeci-s- forming i)orlioM 
of the estate to Raja Xatabar of Simla))al 
for lis. 21.090 to 1 icpiidate hi.s debts foi* 
which decrees had been obtained and 
the sale c>f his properties advertised. 
Natabar’s son Jagaban Ihu got his name*, 
registered in the (’ollectorate See 
Exhibit 41 (9). 
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Dhalhhnm and Janiboni are governed 
hv the ^litaksliJira. 

V 

Bavahhvm. Out c)f the documents ad¬ 
mitted in evidence in this Court is a judg¬ 
ment of the Sudder Dewani Adalat dated 
the 4th June 1801 in a litigation between 
Madho Singh plaintiff and Gaiiga Gobind 
Singh defendant. it related to the 
Barabhuni Estate one ofthe nine mehals 
(in the jungle meJutis). AAfadho Singh’s 
case was that he was the son of the 
Patrani (the senior wife) though he was 
younger in age to Ganga Gobinda who 
was the son by a junior wife, and further 
that his father had made a Will or 
hebanama in his favour, and he was 
accordingly entitled to succeed. The 
document is referred to a.s hebaitmua 
in the letter of the Collector of iMidnapur 
to the Board of Revenue dated the 10th 
April 1800. Ganga Goldnda's case was 
that the plaintiff was not the son of the 
Patrani, that under the custom the eldest 
son, whether he was or was not the sou 
of a Patrani, succeeded, and that the 
hebanamo was not genuine. The 
hebanama was not proved, and there is 
no further mention of it in the further 
stages of the suit. The Trial Court 
decided that according to custom, tlie 
son of a Patrani was not entitled to any 
preference and did not go into ques¬ 
tion of the hebanama. The Provincial 
Court held that he was entitled to pre¬ 
ference, but the question of the hebanama 
was not gone into by that Court either. 

The Sudder Dewani Adalat held that 
the custom of the succession of the son 
of a Patrani junior in age in preference 
to an elder son by a junior wife was 
conflicting in some of the mehals con¬ 
tiguous to Barabhum and that the 
plaintiff had failed to prove the custom 
in his family. The right of the defend¬ 
ant as the eldest son was accordingly 
maintained, and it was held that the 
plaintiff should contain a maintenance 
allowance. The defendant Ganga Gobinda 
challenged the genuineness of the Will. 
He stated that “the Raja on the morn¬ 
ing of which date he died, was quite 
unconscious and unable to speak from 
the severity of his disease, so how does 
the plaintiff state that on the 14th of 
the said month he made the Will in 


plaintiff's favour and gave the iika of 
Rajaship to him.” As stated above Madho 
Singh although he set up a Will did not 
prove it after its genuineness was chal¬ 
lenged by Ganga Gobinda. But it is to 
be observed that altliough he challenged 
tlie genuineness of the Will he did not 
plead that even if the Will was genuine 
the Raja was precluded by custom from 
making a Will. Having regard to the fact 
that both parties referred to the custom 
of the family, and to the fact tliat the 
plaintiff set up a Will, it is strange that 
Ganga Gobinda did not plead that the 
Raja had no power to make a AVill. 

Another document relating to the 
succession to the Barabhum Estate 
mentionerl above is a letter from 
the Collector of Midnapur to the Board 
of Revenue dated the 10th April 1800, 
in which the document set up by 
Madho Singh was referred to as a 
hebanama. The Collector wrote as 
follows: “But though this writing were 
authentic w'hich is very doubtful I con¬ 
ceive that it could not alter the rule 
of succession and that the circumstances 
of its having been procured affords a 
strong i)resumption tliat he was con¬ 
sidered as having otherwise no right to 
the ''zemindari". 7'his passage is relied 
upon on behalf of the defendant. But 
in the first place the authenticity of the 
document was considered doubtful by 
the Collector and we hav^e seen that it 
was not proved in the title suit whicli 
came up to the Sudder Dewani Adalat 
nor was the question of the i>ower of the 
Raja to make such an alienation raided 
for consideration before, nor considered 
by, any of the Courts in the litigation. 
In the next place “even if authentic the 
hebanama could not alter the n le cf 
succession" was merely the vie^v of law 
of the Collector. An opinion expressed 
in 1800 long before the Judicial Com¬ 
mittee laid down in Sarinj Knari v, 
Deoraj Knari (2) that an impnilihle Raj 
is alienable. Then again tl:e Collector's 
opinion was given in such a way (“I 
conceive”) that it was not cf any value. 
Lastly the Collector was not censider- 
ing the custom of not making a Will, 
and it does not appear that he had 
any special knowledge of custom. 
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It is true that in course of time some 
of the nine mehals or jiu^gle mehals 
came to be ^s^overned by Dayabhaga 
and others by the Mitakshara, and it 
is contended Ijy the appellant that ^vith 
regard to those governed by the Daya¬ 
bhaga the same rigour with regard to 
inalienability could not possibly be ex¬ 
pected. But with regard to impartible 
estates there is no dilterence, upon the 
authorities, between Dayabhaga and 
Mitakshara so far as the cpiestion of 
alienation is concerned, and it is not 
established that there has been any 
definite and uniform custom of inalien¬ 
ability either in the jungle mehul^f or in 
the nine mehals. 

Reliance was made on behalf of the 
appellant to certain passages in the 
judgment of the Board of Revenue <lated 
the i3th July in the Land Registratif)n 
proceedings between the present parties 
where it was stated that there was “no 
evidence of the estate ever having been 
transferred by Will out of the line of 
descent to the next heir", that Dhalljhum 
is one of the jungle mehals, that in the 
early days there was no custom of de- 
visability by Will, and from this it 
may be presumed in the absence of 
rebutting evidence that this custom 
still maintains. But although as already 
stated, the absence of any transfer by 
Will is a circumstance in favour of 
non-alienability, what is to be proved 
is a custom of non-alienability, and not a 
custom of alienation. On the whole 
we think that the defendant has failed 
to prove the custom of inalienability. 
There is no doubt that the bulk of 
the estate has existed from ancient 
times, and the fact it has not been split 
up and dissipated in the course of 
centuries is certainly in favour of the 
plaintiff. It is useless to refer to the 
state of affairs before the British Govern¬ 
ment Avas established because at that 
time these Rajas were in the position of 
military chiefs, and we have no materials 
of that period for determining the ques¬ 
tion of custom. After British admini-s- 
tration was e3ta})lished and before 
Sartaj Kuar'i v. Deoraj Kuari (2) was 
decided in 1881, the law as laid down 
by the Courts Avas that an impartible 


estate Avas inalienable. As pointed out 
by Sadash'a Aiyar, J., in the Madras 
High (k)urt in Zemindar of Karve'.inagar 
V. Subharaya Pillai f24j “where a sup- 
l) 03 ed custom has folloAved the ordinary 
law as laid doAvn by the Courts, though it 
Avas Avrongiy assumed to be tlie onlinary 
law that sup])Osed custom Avliicli did not 
modify tlie understood general law and 
Avhich had, therefore, not independently 
the force of law, cannot be recognised 
by Courts as a custom having the force 
of hiAA', CA^en after it is established 
that the supposed ordinary laAV which 
it AA'as alleged to have folloAA-ed Avas not 
the ordinary laAV. I, therefore, agree 
Avith the loAver Court and Avitli my 
learned brother that there aauis no 
proof of any family usage having been 
consciously folloAA'cd AA'liich AA'as con¬ 
sidered to be a si)ecial custom at 
variance with the ordinary Hindu LaAv”, 
and liaving regard to the nature of 
evidence required to pnwe inalienability 
as laid doAvn by the authorities already 
cited, it is not to bs Avondered at that 
defendant has failed to prove the custom 
of inalienability. 


Xature of the Tenure. 

It is contended that at its inception 
the Dhalbhum Estate Avas in the nature 
of a principality. It is also pointed 
out that in 1707 Nursiugh avIio Avas on 
the guddi of the Raj Avas fighting Avith 
the British. He AA’as deposed and 
Jagannatli Avas placed on the guddi, 
but he too began to fight Avith the 
British. He Avas deposed and Nimai 
alias Baikuntha Avas put in his place. 
But he had neither money nor support 
and Jagannath AA*as again i)laced on the 
quddi, and the first Settlement of the 
estate’Avas made Avith him in 1777. (See 
taslinnma Exhibit 66). In 1800 the 
estate Avas permanently settled Avith 
Raja Ram Chandra and after his death, 
Baikuntha Natli reneAA'ed the kabuUyat in 


December 1821. i ; • f 

But although the jungle mehal 
R'-emed to have exercised semi-sovereigii 
poAvevs before British poAA^er Avas 
^^lablished and the Raj might 


(2t) 13 lad. Ca 3 . 871 at p. 875; 7 L. NV. 36; (1918) 
M. W. N. 116, 
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have been in its iiK-e]Jtion iii the nature 
of a principality as most, if not all, 
inp'artihle estates were in their 
ince]>tioji, and althoimh some of the 
Rcajas foniiiit with the Hritisli when 
they were hist established in this 
country, there was nothin;? inilitarv 
the settlement witli Ja^annath in 
1777. 1 lio toslh)nnni nf tliat year was 

on 1h(‘ usual cou'tili(.»ns oii which iri'aiits 
were ]nad(‘ to ztiui ndn rs. There is 
iKhliiim- military or feudal in it. 
( ertain Police' dulics were imposed 
on the Zi’ tn I nd(i ry of juntfU- nn’lmly by 
Reu-ulatioii XVI11 of bS()5 widcli were 
assigned t() the iminerons i/ffniimls 
nndei- the thij but (liey were subse(juent- 
ly flischary^'cil li'om those (h)li(?ations. 
7’/u' I[niidu-(( (v/.srfNcZ/ye XartiJid/f SliKfIt v. 
S<iiy<f ,\ irnnjaii C'fni h rtt r/ni I ] refer¬ 

red to on 1 iclialf of t he appidhnit related to 
a fy/n/t/eu/i tenure the incidents of wliich 
Avere materially diiYerent. It was found 
that the tenure Avas a service tenure, 
ijhafinil in its nature, inalienable and 
indivisible and incapable of beiii" 
sold in execution of a tlecree a";ainst 
the person of the incumbent of the 
office of (fhdfirnJ for the time beiii", it 
was fui-ther held^ that tlie (piestion 
whetlieror not a .driven (flmluali tenure 
is a (lovernment (ihotim/l tenure or not 
must depend on the oi'ii^iual ,a:rant; and 
unless inclusion of the tenure in the 
assessment of the zonindari lands can be 
shown to have amounted to a release hy 
the Ch)verument of the fy/uPavy// services 
or to a .iiTant to a third party of the 
riahl to ap])oint the (jlidfind the tenure 


must remain as it ori^:inallv Avas 
(lovernment <jh(it)r<fii tenure. (_)n tl 
other hand in the case ie]>orted ; 
Aein I tidit r (}/ ka ri'vt nt(njt( r v. Snhhay'dii 
Pilhii {24} where tlie estate was hei 
more than a centurv asro under 

military tenure, the- Madras Hi"li Com 

held tliat “as soon as the military teniu 
under Avhich tlie tiroperties were hel 
Avas put an end to about 120 years a"( 
that is, when the Ib’itisli Oovernmei 
granted the lands to the zeay/at/ue unde 
a (juite (litYerent tenure Avith exin’e.> 


i25) 79 Inrl. Cas. 82.=i; 28 C. W X 
J.. ]’. 1/1: :5 I’m. 18;j; A I R 
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powers of alienation and after imposing 
a liability on the lands to be attached 
and sold in execution of decrees passed 
against the grantee, the restraint on 
alienation Avithout tlie permission of the 
overloi'd came to an absolute end.” The 
observation of tlie Judicial Committee 
in the case of Rajkishen Sivrih v. Ramjoy 
Surma Mvzaomdar (26) Avas referred to. 
In the ju'c'sent case thci*o Aia.s no military 
tenure, it was an ordinaiy zemindari, and 
the Police duties Avhicli Avere at one time 


im])Osed niton the jnaglc mehal zewin- 
dtn-s liaA'iug been aiiolislied, tlie inalien- 
altiiily, if aiiy, arising thorefi’om Avas 


gone. 


[t is to be ftltserved that in the Court 
IteloAv the Icanuui C'ounsel for the de- 
fcn.dant conceded that he “ could not 
])re.ys the contention that the estateAvas 
inalienable on account of its being one of 
military or feudal nature.” 

Regulation XI of 1793 referi’ed to the 
emstom of impartibility and primogeni¬ 
ture originating in considerations of 
financil convenience in “ some of the 
most extensive zemindaris" and declared 
tliem to be partil^le and alienable in 
cn.se of Iversons dying intestate. Mr. 
Sliacliey tlie ^lagistrate of Midnapur in 
his letter dated the 30tli October 1800 
to llic Oovernment stated that Regula¬ 
tion XI of 1793 had neA'er operated in 
the jangle mchals, that the effect of that 
Regulation might easily liaA’e been 
oh\'iated by the zeiyiindars making Wills 
for it is intended to operate only in 
case of the proprietors ch’ing intestate 
but it was not usual to make Wills 
in the jangles before this Regidation <ioes 
not appear to have introdneefi the 
custtun , and lie recommended that a 
Regulation he j^assed for preA’enting the 
flivision of landed estates in the jungle 
mehal.s'. Accordingly Regulation X of 
was passed deciaring that Regula¬ 
tion XI of 1793 “ shall not be considered 
to supersede or affect any established 
usaire a\ hicli may luiA'e obtained in the 
jungle mehals of ^lidnapur and other 
Districts by Avhich the succession to 
landed estates, the proprietor of which 


1 c. ISO; 19 w. R. 8; Sar. P. C. J. 17\: 
Mud. Jnr. 9 Suth. V. C. J. 711: 1 Ind. 

s.) liy ,i». 
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may die intestate has hitherto been con¬ 
sidered to devolve to a single heir to the 
exclusion of the other Ixeirs of the 
deceased. In the mehals in ([uestion the 
local custom of the country shall be con¬ 
tinued in full force as heretofore”. 

But the passing of Uegulation X of 
1800 appears to have had no etfect upon 
alienation. Mr. Dent, Commissioner of 
HazariVjagh, in bis letter to the Govern¬ 
ment dated the Itli September lb33 
referred to the ” Practice to hold tlie 
estates of these Rajas (ol /ac/n/Z.s) 

liable to sale for arrears of revenue as 
also for private delxtsand observe<l that 
“even if legal it is proved by experience 
to be a very objectional)le mode of 
jDroceeding”. He referred to the sales of 
certain estates, and states consideration.'^ 
for discontinuing the practice (d sell¬ 
ing such estates, expressed his ojxinion 
that the estates being entaile<i proj^erty 
and having descended to a single lien 
from ancient times ^ve^e not legall\ 
liable to sale, and strongly urged the 
necessity of their being in future treat¬ 
ed as entails and declared exempt from 
sale or transfer for the Raja s private 

debts. _ , . , 

The matter was more forcibly put t>y 

Mr. Dalton, Commissioner of ('hota Nag¬ 
pur, in his letter to the Government 
dated the (>th November 18Gi) in para 
graph 14 of whieh he wrote as 
follows: “ It lias, however, always been 
held that the Commissioners, in relus- 

ing to sell an estate may 
seciuestration till the debt he paid, this 
power is exercised as derived from the 
orders of tlie 13th October and appears 
a necessary corollary to the authon 
conferred to stay sales of estates i 
have no he.sitation in saying hat liad 
this power not been conferred on the 
“Commissioner very few of the estates 
in Chota Nagpur, would, uj) to this time 
have remained in the hands of the old 
proprietors and it would have leen a 
calamity to the people if they had pass¬ 
ed into the hands of aliens. It is with 
them a maxim that, how'ever ignorant, 
dissipated, extravagant 

or more properly chiefs, of the old lin 
may be. they are to them better and 
kinder landlords than the most enlighten¬ 


ed of interlopers. It is, liowever, to be 
regretted that the rules issued for the 
ju’eservalioii of estates were not more 
ct)mi>rehensive and complete. What was 
wanted and what we should have 
here is a hnv of entail that would 
strictly limit the interest of each chief 
and debar any alienation of the juo- 
perty beyond Ins own life”. This ap- 
})ears to have led to the ])assing of 1 ho 
Chota Nagpur Kncumljered Estates 
Act. 

'riu' letter of Mr. Dent shows llie 
practice of alienation up to 1833 and the 
letter of Mr. Dalton shows that estates 
were being sold ui> to 18()1). 

The last contention is that the Will 
of Satrughnu under which the i)laiiitifl' 
claims is invalid having regard to tlie 
provisions ctf the Jhicumhered Instates 
Act, Bengal Act VI of 187(1. 

It apjicars that the estate came under 
the Act during the lifetime of Ram 
('Iiaiiflra IH ami remained under manage¬ 
ment until 1899 when it was released 
to Satrughna who got possession. It 
again came under the ..Vet in 1905 upon 
the application of Madhu Smlan (the 
father of the defendant) notw'itlistanding 
Satrughna's objections. Madhu Sudan 
made the ap)>licalion on llic 10th Mai'ch 
1905, it was resubmitted on the llth 
Ai*ri'l 1905. Satrughna’s iietition of ohjec- 
tinn was filed on the 8th May 1905. J he 
notification under Act A I of 187(1 was 
made on the 2nd August 1905. hi the 
meantime on the lltli May 1905 Sat- 
rughnamade his Will. He died on the 
IsfAIarcIi 191(1. The e.state remained in 
charge of tlic lOnciimliered Estates Act 
Autlmrities from 2nd August 1905 until 
October 1920 w’hen it was taken <-harge 
of Iw’ the (^onrt of AA ai'ds. 

vi the time when Satriighna made 
his Will (llth May 1905) tlie e.state 
had not come under tlie Act, luit it 
w'as so at the time of his death (1st 
Alareh 191(1) and continued subse¬ 
quently up to (October 1920. Section 3 
(thirdfi/) of the Act i)rovi(les that “so 
long as such mnnagenient continues the 
holder of the. said imnioveahlc i>roperty 
and his heir shall he iueompeteiit to 
mortgage charge, lease or alienate their 
immoveable iiro-perty or any part thereof 
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or to grant valirl receij-its for the rents 

and profits nrisinc: or accruing there¬ 
from". 


It is contended by the appellant that 
the word alienate though used after 
the ^\olds niortgag’e and charge etc., 
should not be taken ejusdem ooter'is so 
as to apply only to transfers having 
present operation, hut should be con¬ 
strued in its usual and general sense 
having regarrl to the object of the Act 
VIZ,, relief to be given to the holder 
of an Estate in Chota Xagpur and his 
heir and that so construed, the power of 
making a M ill is also taken away 
during the periorl the estate is under 
management under the Act. Though the 

ill was executed before the estate was 
taken charge of under the Act, it is 
contended that the Will was invalid, 
as a ill operates only on the death of 
the testator and tlie manager under the 

possession at the moment 
of Satrughna s death. The management 
may continue until the holder or his 
heir is restored to possession whicli is 
to be notified in the (jdzcttc (see section 
12 of the Act), and in this case did con¬ 
tinue until long afterwards and the 
attempted alienation bv a Will was 
therefore, void under section 12-A (clause 

The principle of ejusdem generis lias 
been stated in Beal on Cardinal Rules 
of Legal Interpretation, 3rd Edition, page 
355 thus : ” 

“ General words in a Statute are pidma 
facie to be taken in their usual sense, 
General words following specific -v.-ords 
in a Statute are pmma facie to lie taken 
in their general sense, unless the leason- 
able interpretation of the Statute requires 
them to be used in a sense limited to 
things ejusdem generis witli those which 

have been specifically mentioned be¬ 
fore." 

We have, therefore, to consider the 
provisions of the Act. 


The Judicial Committee in the case of 
Jyoti Prashad Singh Deo Bahadur \ Raja 
of Pachetel v. Kumud Nath Chatterii (^7) 

(27) 45 Ind. Cas. 827; 45 1. A. 103 at dd 105 

9. M* i' ^ w! 

24 M. L. T. 66; 28 C. L. J. 165- 8 L W 


observed : “ Tlie preamble is material, 

for it defines the purpose of the measure 
as the provision of relief of holders of 
land in Chota Xagpur who may be in 
debt and whose immoveable property 
may be subject to mortgages, charges 
and^^ liens" under section 2 the “holder”, 
or “ the person who would be heir to 
such holder if he died intestate”, or the 
Deputy Commissioner (in case where a 
sale is imminent or “where the holder 
has entered upon a cause of wasteful 
extravagance likely to dissipate his pro¬ 
perty ) may make an application to the 
Commissiofier for applying the provisions 
of the Act, and the Commissioner may 
appoint a manager and vest in him the 
management of the estate The proviso 
to the section directs postponement of 
the order until enquiry. Section 2A 
empowers the Deputy Commissioner to 
order production of accounts and docu¬ 
ments witli the object of finding out the 
debts and liabilities and the income of 
the estate. Section 3 lays down that on 
the publication of an order under sec¬ 
tion 2, the following consequences will 
ensue :— 

‘i* ii’sf all proceedings which may then 
be pending in any Civil Court in British 
India or in any Revenue Court in Bengal 
in respect of such debt, or liabilities, 
shall be barred; and all processes, exe¬ 
cutions and attachments for or in res¬ 
pect of such debts and liabilities shall 
become null and void ; 

Secondly, so long as such management 
continues, the holder of the said pro¬ 
perty and his heir shall not be liable to 
arrest for or in respect of the debts and 
liabilities to winch the said holder was 
immediately before the said publication 
subject, or with which the property so 
vested as aforesaid or any part thereof 
w-as at the time of the said publication 
charge, otlier than debts due, or liabilities 
incurred, to Government. 

Xor shall their moveable property be 
liable to attachment or sale under process 
of any Civil Court in British India or 
an 3 * Revenue Court in Bengal for or in 
respect of such debts and liabilities other 
than as aforesaid; and 

Thirdly, so long as such management 

continues, 
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(rt) the holder of the said immoveable 
property and his heir shall he incompe¬ 
tent to mortgage, charge, lease or alienate 
their immoveal)le ]u’operty or any 
part thereof, or to grant valid receipt 
for the rents and proftts arising or accru¬ 
ing therefrom, 

(6) such property shall be exempt from 
attachment or sale under such process as 
aforesaid, except for or in respect of 
debts due, or liabilities incurred, to 

Government, and 

(c) the holder of the same property and 
his heir shall be incapable of entering 
into any contract which may involve 
them, or either of them, in pecuniary 
liability.” 

Section 4 lays down the duties of the 
manager, to receive rents and protits and 
pay thereform the Government demand, 
rent due to superior landlord, the main¬ 
tenance of the holder and his heii, to 
re-pav loans, costs of repairs and improye- 
ineiits, and to apply the residue in dis¬ 
charge of tiir' costs of management and m 
settlement of such debts and liabil¬ 
ities of tiic liolder of the property and 
bis heir as may be established under 
the succeeding provisions of the Act. 
Part IV containing sections 5 to 10 lays 
down the procedure for the deteimiina- 
tion of the debts of tlie holder of the 

property, and section 11 
preparation o£ a schedule of debts 
and liabilities and a sebeme for 
the settlement thereof, nbicb when ap¬ 
proved by the Commissioner shall be 
Lrried into effect. Section 12 provides 
for restoration of the ornier to his 
property, when the debts and liabil 
Uies are discharged and in certain other 
cas-s In these events such holdei or 
his heir .shall he restored to the possession 
and enjoyment of the property or of 
such part thereof as ha.s not been sold 
by the manager, hut subject to the 
lease,s and mortgages, if any, gianted and 
made by the manager under Powe a 
conferred under the Act Provided tin t 
where a fresh order has been made 
under section 2 in pursuance of section 
12-A suli-section (5) re-appointmg a 
manger and vesting in him the manage¬ 
ment of the whole or any por¬ 

tion of the property of any holder, 


such property shall not be restored to 
such holder btit shall be retained by 
the manager for restoration to tl^e lieir 
of such holder in due course. Section 
i2-A provides that : 

(1) when the possession and enjoj’- 
inent of property is restored under the 
circumstances mentioned in the lirst. 
or the third clause of section 12 
to the person who was the holder of 
such i)roperty when the a])plication 
under section 2 was made, such i)erson 
shall not be competent, without the 
I^revious sanction of the Commissioner 
(r/) to alienate sucli property or any 
part thereof in any way or 

(h) to create any charge thereon ex¬ 
tending beyond his lifetime... 

(3) every alienation and charge made 
or attempted in contravention of sub¬ 
section (1) shall he void. 

(4) . The Deputy Commissioner may 
make an enquiry to ascertain whether 
any holder of property has made or 
attempted to make an alienation in 
contravention of sub-sections (1) and (5); 
if he is satistied after entpiiry that such 
holder has made or attempted to make 
any such alienation, he may report to the 
Commissioner requesting that the pro¬ 
visions of the Act be re-applied to liis 
case, and the Commissioner may publish 
a fresh order under section 2. re-appoint- 
in^^ a manager and vesting in him the 
management of the whole or any portion 
of the propeity of such holder. 

Section 12-A was introduced into the 
Act by the Amending Act III (B. C.) 
of 1909 The provisions of that section 
do not apply to Satrughna and that 
for two reasons. In the first place the 
section was enacted after Satrughna 
made his Will on the 11th May 1905. 
In the next place the section deals 
with the case of restoration of posses¬ 
sion to the person wlio was the holder 
of such property when the application 
under section 2 was made. The estate 
was restored to Satrughna in 1889. He 
was not the holder when the applica¬ 
tion was made; the holder of the pro¬ 
perty at that time was Uam ('handra. 

The next (piestion is what sort of 
alienation is contemplated by section 
12-A? Sub-section (1) provides for 
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alienation with the sanction of the Com¬ 
missioner and snb-section (2) provides 
for an appeal to the Boanl of Keveriue 
■when sanction is refused l)y the Cc>m- 
inissioner. TJie mere execution of a 
Will does not amount to alienation as 
it passes no property at tlie lime. A 
Will operates only from the <leath of 
the testator and tiiere can l)e no cpiestion 
of sanction after the death of the 
testator whe!i only tiie Will takes effect. 

Sub-section {[) ju-ovides for tlie Deputy 
(■'ommissioner requesting 1 he Commis- 
siner to re-api>ly the jiruvisions of the 
Art. .iVfter the death of the hohicr no 

re-apiilyin**’ tiie jirovisions 
to the case of the decease<l 
All these considerations 
the alienation meuti(>ned 
12'A refers to alienation 
and not to Wills. And if 
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([uestioji of 
of the Act 
can arise, 
show tliat 
. in sectitin 
into' riro.s 

tlie expre.ssion "alienate" has been used 
■in that sense in section 12-A it should 
be taken to have that meaniiii*’ in sec- 
tien 3 also, unless it is clear tliat some 
other meaning' was intended. 

On the 11th 'May IffOj, when the 
Will was executed by Satru^hna, he 
was comi^etent to make a sale, i^ift or 
. char<>-e the estate or alienate in any 
way he liked (except that a lease granted 
by him might be set aside under certain 
circumstances under section 9) ami 
it cannot be held that he liad no power 
to make a Will at that time. Then when 
did the testamentary tlisiiosition become 
invalid.'^ It was not invalid under sec¬ 
tion 12-A for reasons already stated. 
It may be said that it could not have 
eff’ei't on his death because the estate 
might continue under the management 
under tlie Act (as in fact it di(l) until 
the debts and liabilities were di.schaiged. 
But management of tiie estate i.s one 
. thing and the right to the estate is 
another. It is tjue the Act recognises 
only the lieir and not the devisee, and 
tlie restoration of tlie estate is to be made 
to the heir on the death of tlie holder. 
But under section 23, the C’ivil Courts 
in Chota Xagpur have jurisdiction to 
entertain and dispose of suits relating 
to the succe.ssion to immoveable pro¬ 
perty. "Succession" would include in¬ 
testate as well as testamentary suc¬ 


cession, so that although the heir would 
be restored to possession and a person 
claiming under a testamentary disposi¬ 
tion would have to establish such claim 
in the Civil Court, the possession of 
the heir would be subject to the result 
of sucli suit. 

Cnder section 2 of the Act what is 
vested in tlie manager is tlie manage¬ 
ment of 1 he pro]>erty, and the 2 )i*ovisions 
of the Act are all directed toAvards 
securing the effective control of the 
estate hy the manager. The holder 
of the estate is jirohibited from mortgag¬ 
ing. charging, leasing or alienating his 
immoveable jiroperty; or entering into 
any contract whicli may involve him 
in p(‘cnniary liability and the ])ro]:)ei'ty 
is exempt from attacJiment and sale so 
long as such mangenient continues. 

ithont such ]^rohil)itions the manage¬ 
ment coidd not ju’oceed, nor could the 
scheme for discharge of the debts and 
liabilities be carried out. But a testa¬ 
mentary disposition cannot iiitei fere 
witli mangenient l)y the manager. The 
Act creates a sort of administration of 
the immoveable estate of a debtor in 
some respects resemliling that pursued 
in an administration suit but ivith the 
material difference that whereas in an 
adniinistrution suit tlie satisfaction of 
the claims of the creditors is iiriniaril.v 
in A'iew, in proceedings under the Act, 
the protection of the debtor and the 
protection of his estate so far as prac¬ 
ticable in spite of its encumbered con¬ 
dition is the main solicitude of the 
autliorities concerned [see Kn meshn r 
Prasad v. Bhk'ia n Xa raa Singh (28) and 
Beicha Ram S<tfnt v Bish(imbh(ir Xnth 

Sahim)\. 

It is contended on behalf of the ap- 
jiellant that the scope aiul olqect of 
tlu‘ Act is the preservation of the pro¬ 
perty of the holder and his heir; and 
that the introduction of tlie heir makes 
the ohjeet clear. Section 3 provides 
that the holder and his heir shall not be 
liable to arrest for the debts and liabi¬ 
lities of the holder, nor shall their iui- 

(28) 20 r. 60.) at p. C25; 10 Ind. Dec. < v. s.) 

412 . 

<2j»j 17 Ind. Ci\3. 0:u: 10 C. L. J. .127; 17 C. W, 

.N. «»•), 
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moveable properties be liable to attach¬ 
ment and sale, and the holder and his 
heir shall be iiicomi)etent to mortgage, 
charge, lease or alienate. It is ditlicult 
to see how the heir can l)e arrested, 
his moveable properties attached and 
sold for the debts and liabilities of the 
holder, However, that may be. the Act 
restricts the power the holder in dis¬ 
posing of the property in so far as it 
would interfere with the management 
of the estate. But the right to succes¬ 
sion to the estate of the holder is not 
affected by the Act. It is saved bv the 

V 4 

provisions of section 23. It is true 
that the management may continue 
even after the death of the holder if 
the debts and liabilities are not dis¬ 
charged before his death. But that 
would merely postpone tlie i)ossession 
of the successor iintil the <lebts are 
satisfied; it cannot affect his title to 
the property. Section 12 provides for 
restoration of the iiolder or his heir to 
possession and management of the estate, 
and the Act does not provide for cases 
of testamentary succession. But the 
question is does the Act prohibit sucli 
succession? 

There is no express provision to that 
effect in the Act, and the proviso con¬ 
tained in section 23 goes against that 
view. 

It is contended that the object of 
the Act is to preserve tlie estate 
belonging to families of i)olilical or 
social importance and that the ol»joct 
would be frustrate<l if testamentary 
dispositions were allowed. It is true 
that section 2 (tfdrdly) lays down that 
the consent of tlie Local Government 
shall not be given in the case of any 
holder who has “entered upon a course 
of wasteful extravagance likely to dis¬ 
sipate his property" unless such liolder 
belongs to a family of political or social 
importance; but that is not the only 
case, because under the same section 
such consent may be given where the 
Government “is satisfied that it is de¬ 
sirable that such consent should he 
given". 

It is pointed out on behalf of the 
respondent that ^ whenever it is 
^tended to restrict alieualion by 


Will it is ex|)ressly .so )>rovidod as 
for instance in tlie ^Madras (\>url of 
Wards Act (section 34 of .Vet 1 of 
l!)t)2), and in the Bombay Act section 38 
of Bombay Act I of 19U5, See also sec¬ 
tion 37 of tlie I'^nited Provinces (?ourt 
of Wards Act IV of 1!)12) tliough Act 
XXI\" of 1870 (Oudh Talukdars Act njion 
whieli Bengal Act VI is based) does not 
contain any restriction as to Wills. This 
ajiiiears to he so but the Statutes in other 
Provinces do not give ns much assistance 
in eonslruing Bengal Act VI of 187(>, as 
each Act must he (construed with refer¬ 
ence to its own provisions. 

The Allalialiad High Court in the case 
of M uhamnuul Sayced v. Muhanniutd 
Isnidfl (30) lield that a Will is not an 
alienation falling within the proliibition 
in section 325-A of the Code of C’ivil 
Procedure XIV of 1882 (corresponding to 
the Third Schedule in Act V of 1908 
paragraph il) which is similar to 
the iirohihition contained in section 3 of 
Act VI of 187(). The learned Judges ob¬ 
served “Tlie word ‘alienate' in our opinion 
was UvSed ejusdem generis with the words 
])receding, namely, mortgage, charge 
lease and manifestly conteinj)lates a 
transfer which would liave present effect 
and not a devise which can only have 
operation after the deatli of the testator. 
In this view the Will was not void and 
the lady was not incompetent to make it". 
There are differences, however, lietween 
the jirovi.sions of the Tliird Sediedule and 
those of Bengal Act A'l of 1870, more 
s))eeially as Act VI of 1870 confei’s certain 
])rivileges and imposes certain disaliilities 
upon tlie lieir, whereas there are no such 
]n*ovisions in tlie Third Schedule, and 
even some of the j>rovisions relating to 
the holder of the iiroperty under Act AT 
of 1870 an* ditYerent from those relating to 
the judgment-debtor under the Third 
Schedule, d'he decision referred to above, 
therefore, is nut of much assistance in 
deciding the question liefore us. 

It has been held by the Judicial Com¬ 
mittee tliat the Chota Nagpur Encum¬ 
bered Estates Act ( VI of 1876) does not 
apply to immoveable property outside 
Chota Nagjjur (see Jyoti Prashad Singh 

GO) 8 lud. Cas. 33 A. 233; 7 A. L. J. 

1176. 



INDIAN CASES. 


[19S4 


KASIVASI CHIDAMBARA S\\AMIGAL V. RAMAKRISHNA REDDIAR 


Deo Bahadur [Raja of Pachete] v.Kumud 
Nalh Chatterji (27). That being so, the 
Act cannot in any case apply to proper¬ 
ties in the District of Midnapur. 

As pointed out by Pigot, J., in 
Kameshar Pramd. v. Bhikan Naraiii 
Siiujh (28): 

*' The Act is so framed as to render it 
not easy to construe", and the Judicial 
Committee in the case of Raja of Pachete 
[Jijotl Parashad Singh Deo Bahadur 
V. Kumiid Nath Chatterji (27)] 
referred to ^ the language of the Act 
as “obscure". An Act imposing disabili¬ 
ties should be strictly construed and if, 
as we hold, the restrictions imposed by 
the Act upon the holder of the estate (or 
his heir) areonly fortlie purpose of carry¬ 
ing out the management of the estate 
and do not affect the rights of the holder 
of the properties, we think that the re¬ 
strictions as to alienation refer only to 
alienation inter vivos having present 
operation and not to testamentary dis¬ 
positions. We have already pointed out 
that a person claiming under a testamen¬ 
tary disposition cannot interfere with the 
management of the estate if such manage¬ 
ment continues after the death of the 
holder, and such a person can only get 
the estate after the management cornes 
to an end. For all these reasons we are 
unable to hold that the Will of Satrughna 
executed at a time when his estate had 
not come under the management of the 
Act is invalid. 

On the whole we think that the decree 
of the Court below should be affirmed. 
The appeal is accordingly dismissed with 
costs. 

The plaintiff has claimed the amounts 
paid to the defendant for maintenance as 
mesne profits. There is no doubt that 
the defendant is entitled to maintenance 
and we are not inclined to interfere with 
the order for mesne profits made by the 
Court below, viz., that they should come 
out of the Dhalbhum Estate and that the 
defendant shall not be personally liable 
for the same. 

The plaintiff denied that the defend¬ 
ant was joint with the deceased and 
made no offer to pay maintenance. In 
the circumstances we do not interfere 
yviih the order for costs made by the 


Court below. The costs of the plainti^ 
in the Court below as well as in thi® 
Court will come out of the Dhalbhum 
Estate and the defendant will not he 
personally liable for the same. 

The cross-objections are accordingly 
dismissed. We make no order as to 
costs. 

It is pointed out on behalf of the re¬ 
spondent that the Court of AVards was in 
charge of the estate at tlie time when 
the decree of the Court below was passed, 
and accordingly there are references to 
the Court of AVards in the ordering 
portion of the decree. As the Court of 
AA ards has subsequently given up the 
management of the estate and lias placed 
it in the hands of the Receiver appoint¬ 
ed by this Court, the references in the 
ordering portion of the decree of the 
Court of AA^ards should be interpreted as 
^-Ppl-Ving to the Receiver appointed by 
this Court and the expression “ AVard 
defendant will be interpreted to mean 

" defendant-appellant", 

M. M. B. 

Appeal and Cross Objection dismissed. 


madras high court. 

Secon'd Civil Appeal No. 51 of 1922. 

July 9, 1924. 

Present: —Mr. Justice Devadoss. 
KA&lVA&l CHIDAMBARA SAA^AMIGAL 

—Plaintiff—Appellant 

versus 

RAMAKRISHNA REDDIAR 

AND OTHERS—DEFENDANTS NoS. 1 TO 3 

—Respondents. 

Minm'—Specijic performance—Agreement for sale 
of immoveable property by guardian — Benefit of 
minor—Subsequent better terms, effect of. 

A decree for specitic performaTice can be passed 
in certain circumstances against a minor on ^ 
contract entered into by his guardian. 

Specitic performance of a valid agreement by a 
guardian, for sale of immoveable property 
longing to a minor at a price proper and adeciuate 
at the time of the agreement, cannot be refused 
merely because subsequently some body else 
prepared to offer a better pries for the propertyi 
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Batchn Ramajogayya v. 
49 Ind. Cos. 872; 12 M. 185; 
229; 3CM. L. J. 29; (1919) 
applied. 


T ’ajj III a Jagav n a d h a m, 
25 Al. L. T'25; 9 L. W. 
M. W. N. ns (F. 13.\ 


Chhitar Mai v. Jagannaih Prasad,'2\) A. 21.‘3; I 


A. L. J. 2-1; A. W. K. (19(17) 25. distinffuislied. 

Lai Oopal Datta v. The Kkorooi-iah Maj<Killa, 
Zemindary Syndicate Ltd., 1.‘3 Ind. (.’as. 1(» C. 

W. N. 297, relied on. 


Second appeal against the decree of 
the Court of the Subordinate Judge, 
Cuddalore, in Apj^eal Suit No. 33 of 1921 
(A. S. No. 187 of 1920, on the tile of the 
District Court, South Arcot), preferred 
against the decree of tlie Court of the 
District Munsif, Chidambaram, in O. 
S. No. 319 of 1919. 

Mr, M, Patanjali Sastry, for the Appel¬ 
lant. 

Mr. N. iS'. Srinivasa Iyer, for the Re¬ 
spondents. 


JUDGMENT.— T he main ciuestion 
argued in this second appeal is whether 
the contract entered into by the guardian 
of a minor for the sale of immoveable pro¬ 
perty belonging to the minor could be 
specifically enforced. The plaintiff con¬ 
tracted to buy a })ortion of the minor's 
property for Rs. 1,150. Two months aftoi, 
the property was sold for Rs. 1,500 to 
the third defendant. The plaintifT has 
brought the suit for the purpose of en¬ 
forcing specific i^erformance of the con¬ 
tract in his favour and the 3rd defendant 
resists the suit. The District iMunsif 
gave a decree in favour of the plaintiff 
and the Subordinate Judge has reversed 
the judgment andhasdismissed the plaint¬ 
iff's suit. 

The question in this case is whether 
the contract by the guardian on behalf 
of the minor could be specifically en¬ 
forced. Mr. Patanjali Sastri who appears 
for the appellant relies upon the case 
reported in Baichu Ramajogayya v. 
VajjulaJagannadham (1). In that case the 
opinion of the majority was that no decree 
should be passed against the minor's 
estate on a contract entered into on lus 
behalf by the guardian under Avhich 
covenant no charge is created on the 


(1) 49 Ind. Oas. 872; 42 AI. 
L. W. 229: 36 M. L. J. 29; 
CF. B.). 


185; 25 AI.L.T. 2:1; 9 
(1919; .M. W. N. 118 


estate except in cases in wldcli the 
minor’s estate would have been lialde 
for the obligation incurred l)v the guar¬ 
dian under the personal law to wJiich he 
IS subject. Ill this case the minor is a 
Hindu and the guardian i.s his mollier 
The contract to sell a i>orlion of the 
property was in discharge of a debt in¬ 
curred by the fatlier. Tiie question 
whether she could sell a ])ortion of the 
property of the minor for discJiargin^ 
a debt due by the minor’s father Jias tZ 
be decided with reference to Batchu 
Ramajogayya v. Vajjulla Jaqannadham 
{!). It IS i 2 rged on behalf of the respond¬ 
eat that the question of necessity has 
not been gone into. The third defend¬ 
ant, who contested the suit, did not 
raise the question as to the necessitv 
for the sale. Evidently it did not suit his 
j)urpo30 to raise such a question for he 
himself is a purchaser from the guardian 
and sr.> he cannot now reasonably com¬ 
plain that the question of necessity* was 
not gone into. As it was not specifi¬ 
cally raised in the pleadings, the District 
Munsif rightly disallowed the question 
as to necessity. The Subordinate Judge 
based his decision mainly relying upon 
the decisions referred to in' Batchu ^Rama- 
jogayya v. Vajju la Jaga n nadha m (1) 
Whatever may be the effect of those 
decisions. I am bound to follow tlie de¬ 
cision reported as Batchn Ramajogayya v 
Vajjida Jagannadham {1}. According to 
that decision a decree could be pass^ in 
certain circumstances against the minor 
on a contract entered into by the guarrlian 
The contract in favour of the plaintiff 
is not impeached on tiie ground of fraud 
or collusion or on anj^ other ground 
which would be a proper defence to 
an action of this kind. The respondent’s 
Vakil urged that this is not a case for 
specific performance and no specific per¬ 
formance of the contract should be given 
when the estate of the minor is likely to 
suffer, and his contention was that a.s the 
3rd defendant was able to pay a better 
price the contract in favour of the ]jlaint- 
iff should not be enforced, and he relied 
upon Chhitar Mat v. Jagannatk Prasad 
(2). In that case, the learned Jud'^e 
has held that it was not ])roper that 



[1934 



INDIAN OASES. 


SINXAPPA NADAK V. SrXXAPPA NAICKEN. 


ppecitio performance of a contract should 
he granted in a ease where the minor's 
estate was likely to suffer, hut that case 
is no aiithoritv for refusing* relief where 
tl'iere is a valitl contract and at the time 
■when such contract Avas made there Avere 
no circumstances A\'hich could iiiA'alidate 
it fur the simj)le reason that somebody 
else is ])rei^ared to olTer a better i)rice. 
In a case reported in L(tl Gopal Datta 
A'. The Khorooy'idh Miijozilhi Zemin 
(lary Syndicate Ltd. (3) a 13ench of the 
Allahabad High Court held that the case 
in Chhitar Xial x, Jagan Nath Pra¬ 
sad 1,2) Avas not an authority for hold¬ 
ing that, Avhen a A’alid agreement had 
been laAvfully entered into on behalf of 
a minor and Avas to the minor's benefit, 
it could be repudiated if the guardian 
subsetpiently found lie could obtain more. 
To hold that a Court shoubl not grant 
siiecific performance of a A'alid contract 
if better terms are forthcoming Avould be 
putting a premium ujion offers of a 
better price, a long time after the con¬ 
tract is entered into. I do not tliink 
that in tliis case the guardian acted 
against the interest of the minor at the 
time Avhen the contract in faAmur of 
the plaintiff A\*as entered into. If any 
eAudence Avas forthcoming that the con¬ 
tract Avas not a projier contract, or that 
there Avere other circumstances Avliiclr 
could in any Avar invalidate, or go 
to shoAv that the minor's guardian Avas not 
acting as a free agent, certainly the Court 
Avould not be Avell adA'ised in granting 
siiecific performance. But no such case 
Avas put foi’AA'ard either on behalf of the 
minor or on behalf of the third de¬ 
fendant. 

In the result the second appeal is 
allowed and the plaintiff's suit is decreed 
Avith costs throughout. The plaintiff Avill 
pay the Avhole of the }irice less Rs. 100 
into Court Avithin 14 days from to-day. 
If he fails to do so, his suit Avill stand 
dismissed Avith costs throughout. 

V. N. V. Appeal allowed, 

^,3) 13 Ind. Cas. 673; 16 C. 2s. 297. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 520 of 

1923. 

August 1, 1924. 

Present: —Mr. Justice Jackson. 

SlXXAPPA NAD AN—Plaintiff— 

Petitioner 

VC VSllS 

SIXXAPICV XAICKEN — Defendant 

—Respondent. 

Procedure Code (Act V of ]OOS), s. 115- 
PI(ii)U i}ye^*ented out of Court houvis—Discretion 
of -Iud(je - Uerisiou. 

Th(i fliscrotiou of tlie Judge of a Civil Court in 
declining to accept a plaint presented out of 
otiice hours at lus club cannot be interfered with 
m revision by the High Court. 

Diu Ram v. Ilari Das, 11 Ind. Cas. 744; 34 A. 482; 

A. Ij. and 5>r/^fa7/a Padayachi v. Soundra^ 

thachi, 79 Ind. Cas. 1017; 16 M. h. J. 78; (1924) M. 

102; J9 H. W. 168; 47 M. 312; (1924) A. I. K. 
(-M.) 448, distinguished. 

Petition, under section?25 of Act IX of 

1887, and section 107 of the Government 

of India Act, praying the High Court 

to revise an order, dated the 1st December 

1922, of the Court of the District Munsif, 

Periyakulam, on the plaint presented 

by the petitioner lierein to the said 
Court. 

Mr. A. Ramachandra li/er, fur the 
Petitioner. 

JUDGMENT.— In this case the 

petitioners plaint Avas time-barred 
Avlieii tlie Court rose and he pursued 
tlie District Munsif to his club Avliere 
he declined to receive it at 6-30 p. m. 

I am noAv asked to treat it as if he 
had receiA'ed it because in the light 
of Din Ram v. Ilari Das (1) and Sattayn 
Padayachi v. Sonndrathachi (2) he might 
have received it. 

This cannot he done. The District 
Munsif AA’as Avithin his discretion in 
refusing to receive a plaint at his 
club, and it is impossible to consider 
at this stage Avliat might have hap¬ 
pened if he liad exercised hi^^ 
discretion in another AvaA*. The petition 
is dismissed. 

' • Petition dismissed. 

(1) 14 Ind. Cas. 744; 34 A. 482; 9 A. L. J. 743. , 

79 Ind. Cas. 1017; 46 M. L. J. 78; (1924) >f. 

162; 19L.AAy468;47 M. 312; (1924) A. I. R- 
(M.) 448. 
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MADRAS HIGH COURT. 

Appeal against Order No. -133 op 

1922. 

April 23, 1924. 

Present: —Mr. Justice Krislinaii and 

Mr. Justice Odgers. 

GANJAM MANIKYAMBA and 

AN OTH E R—P LA IN TIFFS —A P P E L LA NTS 


versus 

PASALA MALLAYYA and others 
—Defendants—Respondents 

^Madras Estates Land Act (/ of l!tOS), ss. S c5), (>, S - 
Kudivaramdar, acquisition of molwarani ritjhts hu — 
Kudivaram riyhts, if lost "Land-holder," meaning 
of—Suit for possession - urisdict ion of Ciril Ctnirls. 

When a kudivaraindai' fjcts ))y transfer ov 
otherwise the inelwaram interest in the laiui, he 
does not lose his kudivaram. interest therc.by, and 
the persons who were in occupation of the lands 
as tenants under him as kudivaramdar do not 
become "raiyats" and do not ftet kudii'arani rijfbts 
automatically transferred to tliem by the transfer 
of melwarani rights toliini. [j). i)21), eo!. 2.1 

Such a kudivaramdar is not' a ''land-holder" 
within the meaning of section 3 (.5'. Madras Instates 
Land Act, and a suit by him in ejectment against 
the tenants in possession can be tried by a ('ivil 
Court, [p. 930, col. 1.] 

Section 8 of the Madras lOslates Land Act must be 


read subject to the Exi)lanation to section h of the 
Act. 1 ^ 161 ( 1 ] 

Marina \^eeraswami/ v. Houinapalli 1 enkat- 
rayudu, 57 Ind. Cas. 778; 39 M. L. J. 225:12 L. W. 
51; 28 M. L. T. 158 (F. Hd, followed. 

Juriigumilli Hrahmai/ya v. Clivllaghali Achiraju, 

70 Ind. Cas.GlS; 45 M.‘'710; (1922) M. W. N. 2r<0; 
31 M. L. T. 91; 43M. L. ej. 229; (1922) A. I K. tM.) 
373(F’. B.), distinguished. 

Appeal against the order, dated the 21sl 
April 1922, of tlie Court ol‘ the Additional 
Subordinate Jiitlge, Cocanada, in A. S. 
No. 20 of 1921 (preferred against the- 
order of the Court of the District Mtiiisir, 
Ramachandrapur, in O. B. No. 092 of 

1917). 

Mr. Ch. Raghava Rao, for the Appel¬ 
lants. 

Mr. K. Srinivasa Rao, for tlie Respond¬ 


ents. 

JUDGMENT. —Tliisappeal isagainst 
an order of the Suhordinate J lulge of 
Rajahmuiidri returning a i^laint to he 
presented to tlie proper Con it; the Suh- 

ordinate Judge lield that the Civil Court 
Imd no jiu’isdictioii to try tlie 
only the Revenue Court had. Ihe suit 
was for the recovery of posse.ssioii of 
certain proiierties on the strengtli of 
a lease alleged to have been given orally 
to the first defendant })y the second 

plaintiff. The dcleudanl denied the lease 


and claimed occupancy right.s in tlie 
lands and also jileaded tliat the plaint¬ 
iff as iuamdar was a land-ludder within 
the meaning of the Madras Estates Land 
Act, and, therefore, the suit could not be 
tried by the Civil Court. The iSubordi- 
nate Judge decided on the lirst part of 
issue No.3 thatthesuitis a(//m?-aM7/a inatn 
and that finding we must accept. ?Ie 
then considered himself l)onnd by the 
ruling of the Full J^encli r(‘ported as 
J urugumllli Brali uiagija v. ClieUagkali 
Achiraju (1) to hold that the 
])laintiff as a dha niiilla iuttnidar was 
a land-holder within the meaning of the 
Act, ami, therefore, the Civil Court had 
no jurisdictioii to try this suit and he 
directed the plaint to lie returned to 
the proper Court, it is pointed out 
to us that the ])laintilTs’ case was that 
they owned the kudiraram interest to 
start with in tliis land and that it was 
only subsequently that they obtained 
by grant the melwaram interest from 
xi\e zemindar. It was argued that when 
a kudivarawdar gets by transfer or 
otherwise the mchraraiu interest in the 
land, the kudi rara mdar does not lose 
h'xii. kudirarant interest thereliy, and the 
])erson.s who weie ii] ocimtiatioii of the 
lands as tenants under him as kndiva- 
ramdar do not become raiyals and do not 
get kudira ram rights automat ically 
transferred to them l>y the tiansfei’ of 
mehraram rights to the original kudi- 
laramdar. The Full Bench case referred 
to is sou.ght to he distinguished from 
the iiresent case on this ground. In 
the Full Bench case, the transfer was 
of both the rerum.ssimultaneous!}' to the 
grantee and the question arose whether 
under those cireiirnstanees the suit hy 
the grantee for rent should he tried hy 
llie Revenue Court or the (’ivil (.’ourt. 
The fiuestiiui depended upon whether 
he was a land-lu)hler within the meaning 
of the Act or not. The inajoiity of the 
Judges held that in the circumstances 
iie was a land-holder. 

Here we liave a different case put 
forward by the i)Iaiiitiff, namely, a 
case of the transfer of melwaram to u 

,1) 70 Ind. Cas. 615; 15 M. 716; (1922) M. X' 
280: 31 M L. T. 01; 13 M. L. J. 220; (1022) A. I. K* 
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person wlic already o\vned tlie kadiva- 
ram right. If the plaintiff was a 
kudivaramdar to start with before the 
mdwarcnn right was transferred to him 
his position is dilferent from the posi¬ 
tion of the pni'ties in the Full Bench 
case. The Subordinate Judge has not 
considered the ciuestion whether the 
plaintiff's allegaticn, that he was a 
kudivaramdar to start with is true or 
not. The District jMunsif discussed the 
question and came to the conclusion 
that the plaintiff's allegation was ti’ue. 
That finding of the District Munsif has 
not been displaced by the 8ul)ordinate 
Judge. We must, therefore, for the pur¬ 
pose of this appeal assumethat the plaint¬ 
iff was a kudivuvamdar before he got the 
melvaram interest. In such circumstances 
Ave are of opinion that the ruling in 
the Full Bench case above cited will 
not apply. The Estates Land Act itself 
in the Explanation to section 6recognises 
that a person owning a right of occu¬ 
pancy already in the land does not lose 
it subsequently by getting the interest 
of the land-holder in the lands. Xo 
doubt as pointed out hy Mr. Justice 
Oldfield in the Full Bench case there 
is some difficulty in reconciliiigthis Ex¬ 
planation Avith vsection 8. We must take 
it that section 8 must he read sub¬ 
ject to the Explanation in section 6. A 
question similar to the one before us arose 
before another Full Bench in this Court, on 
a former occasion in Marina Fee?’a.vu;amy 
V. Bayinapalli Vcnkatrayudu (2). It 
Avas held by that Full Bench of five 
Judges that a person AA'ho was already 
the OAvner of a kudivaram right and 
to AA^hom the zemindar granted the 
melivaravi subsequently is not a person 
holding an estate or part thereof and 
is also not a person entitled to collect 
the rent by Aurtue of a transfer from 
the OAvner of his predecessor-in-title 
Avithin the meaning of section 3 (5) 
of the Estates Land Act, and, therefore, 
he did not acquire the status of a land¬ 
holder in consequence of the grant by 
the zemindar and his suit Avas main¬ 
tainable in the ordinary Civil Court 

against his tenants for recovery of rent. 

(2)57 Ind. Cas. 778: 30 M. L. J. 225; 12 L "W 

M.L.T.458(F.B.). 


The authority of that Full Bench is still 
subsisting and it has not been overruled 
by any subsequent Full Bench of this 
Higli Court. We must, therefore, hold 
that the iSuhoi'dinate Judge Avas not 
right in disposing of tliis case Avithout 
going into tlie question Avhether the 
plaintiff’ owned the kudivaram interest 
before tlie mehraram Avas granted to him. 
If he finds that the plaintiff had no 
kudivaram interest at all, that he become 
an inayndar solely by Aurtue of the grant 
made by the zemindar of mehcaravi 
rights, his view tliat tlie plaintiff could not 
maintain the suit in the Civil Court Avould 
be right; hut if, on the otlier hand, he 
comes to the conclusion, as the Munsif 
has done, that the plaintiffs OAvned the 
kudivaram interest before they became 
entitled to the mehcaravi hy the grant 
by tlie zamivdar, the Full Bench case 
in Maidna Veerasivamy v. Boyinapalli 
Venkatrajvlu (2.i, already referred to, Avill 
apply and the present, case Avill have to be 
tried hy ^the Civil Court. In the latter 
case the Subordinate Judge Avill consider 
the other issues in the case and dispose 
of the appeal himself. In the former 
ease the order returning the plaint 
Avould be re-affirmed. AVe, therefore, set 
aside the order of the Subordinate 
Judge and remand the appeal to him 
to be disposed of in the light of the 
observations made above. Costs Avill 
abide and folloAv the result of the appeal. 
The Court fee paid for the appeal in this 
Court Avill be refunded to the appel¬ 
lant, 

V. X. V. Appeal remanded. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil Juris¬ 
diction No. 151 OF 1923. 
November 12, 1923. 

Preseyjt: —Sir Lancelot Sanderson, Kt,, 
Chief Justice, and Justice Sir Thomas 

Richardson, Kt. 

S. N. HALDER— Appellant 

versus 

S, N. MALLIK AND ANOTHER— 

Respondent.^. 

Specific EilUf Act (X cf 1877)^ s. 45—Courts 
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3uri$dictio7i, nature of—Specific rcmcdij available 
—High Court, whether will take action—Bengal 
Electoral Rules, r. il -Election, whether can be 
questioned in Court. 

The jurisdiction given to the High Court under, 
section 45 of the Specitic Relief Act is a dis¬ 
cretionary jurisdiction and is limited by provisos 
and exemptions which are set out in the section, 
[p. 932, col. 2.J 

One II appHeil under section 15 of the Specilic 
Relief Act for an order recpiiring the Returning 
Officer to accept his nomination paper for elec¬ 
tion to the Bengal Legislative (.'ouncil and reject 
that of his rival candidate .M. The application 
having been rejected II ajipealed but during the 
psndency of the appeal tlie Returning (^iHoer 
declared M to be duly elected : 

Held, (1) that inasumch as it was open to II 
to contest the election of M by an elec'tion peti¬ 
tion, he had another specific and adequate legal 
remedy, and the Court had. therefore, no^ juris¬ 
diction to make an order under section 15 of the 

Specitic Relief Act ; [ibid.] 

(2) that as .1/ had been declared to be <luly 
elected the Court had no jurisdiction to inter¬ 
fere with that declaration in those proceedings. 

[ibid.l 

Appeal against an order of Mr. Justice 
Page, dated the 2nd November 1923, 
passed in the exercise of Or^iinary 
Original Civil Jurisdiction. 

Mr. D. N. Sen, (with him Mr. S. C. 

Roy), for the Appellant. 

Mr S. R Deis, Advocate-General, 

and Mr. B. L. Miner, Sir B. C 

and Messrs. N, N. Sarkar and o. di. 

Bose, for the Respondents. 


JUDGMENT. 

Sanderson, C. J.— This is an 
appeal from a judgment of my leained 

brother Mr. Justice Page. 

I need not deal with the first Rule which 
■was issued, because, as I understand, 
that w'as discharged by my learned 
brother Mr. Justice Cuming, who there- 

npon issued another Rule. 
issued on the 15th of October 1923. The 
Rule called upon Mr. N.Mallik and the 
Returning Officer to show cause why 
the Returning Officer should not accept 
the nomination paper ofburendra Nath 
Haider and include the name of the said 
Sureudra Nath Haider m the list ot 

valid nominations which he was 
paring and why he should not 
nomination paper of the said ^ 

and exclude his name from the list ot 
valid nominations and wby they should 


not pay to the said Surendra Nath Haider 
his costs. 

Mr. Justice Cuming, as we have been 
informed, made an ad interim injunction 
restraining the Returning Officer from 
preparing tlie list or from taking any 
further steps in the election. 

The Rule was heard by my learned 
brother Mr. Justice Page on the 29th of 
October. He reserved judgment and 
continued the ad ittterim injunction until 
tlie date of delivery of his judgment. 
On the 2nd of November by his judgment 
he discharged the Rule and set aside the 
ad interim injunction. 

This is an appeal from that judgment. 
The facts wliich it is necessary for me to 
state for the purpose of my judgment 
are as follows: These two gentlemen 
Mr. S. N. Haider and Mr. S. N. Mullik 
desired to be candidates for a particular 
seat in the election for the Bengal 
Legislative Council. Mr. Haider pre¬ 
sented his nomination paper on the 8th 
of October 1923. The nomination paper 
contains a paragraph which is to be filled 
in by the Returning Officer as follows: 
“This nomination paper was delivered 
to me in my office at (date and hour 

.).“ The Returning Officer filled in 

the date and liour and signed liis own 
name. In the presence of the Returning 
Officer IVIr. Haider signed what is called 
“declaration by candidate” which runs 
as follows: “i hereby declare that 1 
agree to this nomination.” Mr. Haider 
signed that declaration on the 8th of 
October last in the presence of the Re¬ 
turning Officer. He did not fill in the 
date upon which he signed the declara¬ 
tion. AVhen the time came for investigat¬ 
ing the validity of the nomination 
pa7)ers, namely, on the 11th of October 
1923, a point was taken by or on behalf 
of Mr. Mallik that the nomination paper 
of Mr. Haider was not valid because the 
declaration signed by Mr. Haider did not 
bear a date, though, as 1 have said, he 
signed it on the 8th October actually in 
the i)resence of the Returning Officer. 
The Returning Officer decided that the 
ground that the declaration of Mr. Haider 
did not hear a date, was sufficient to 
invalidate the nomination pai:)cr and Iiq 
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rf^jecLC'l the iioininntion paper of Mr. 
Ih'.kler. 

Il is hot ne(::::sary for me to express 
any opinion as to whether the Return¬ 
ing- Oliicer's decision on this point was 
a correct decision or not and 1 express 
no o]‘)inion in respect thereof. The point 
]:as not l;cen argued hefore us and it 
u'onld not l)e l iirht for me iji any shai)e 
oi- forni to ('xi)ross an opinimi thei’eon. 

.Mr. lhdd(‘r apparently took an object* 
ticni to Mr. Mailik 's nomination ]>ai)er. 
Tlie armnnenl in respect of tiiat olyiectioii 
lias not i)e(‘n elaliorated in this Court hut 
I understand that the ground Avas tliat 
iMr. ^lailik Avas a Go\*ei*nrnent Official. 
The Returning Oflicer, as 1 ha\'e been 
informed, came to the eoiielusion tliat lu^ 
had iiu jurisdiction to decide that (lues- 
tion and accepted Mr. iMallik's noiniiiatii.»n 
paper. 

After the judgment of my learned 
brother iMr. Justice Page A\ as deliA cred 
on the 2nd of XoA^unher Ijy AA'hieh, as I 
have alrea.dy stated, he discharged the 
Rule and dissoh-ed the injunction, the 
Ret.urning OlHeer Auidei* rule 14 (21 of the* 
Bengal Electoral Rules declared Mr. 
Mailik to be elected. Rule 14 (2) runs as 
folloAA’s: “If the numher of such can¬ 
didates is eciual to the number of 
vacancies, all such candidates shall he 
declared to he duly elected." The result 
of the Returning Oliicer's rejecting Mi\ 
Haider’s nomination paper anil acceVding 
Mr. Mallik’s iiomiiiatiou i>apt‘r Avas that 
there Avas one vacancy and one candidate; 
and, therefore, on the 2nd Noveinl)er, after 
Mr-Justice Page's judgment luul’been 
delivered, he declared Mr. Mailik to he 
elected. I nder date the 5th November 
this notice a])pears in the Gazette: “It 
is hereljy notified in jnirsuance of rule 14 
(9) of the rules for the election and 
nomination of members to the Bengal 
Legislative Ckmneil that Mr, Surendra 
Nath Mailik has been declared under 
rule 14(2) of the aforesaid rules to liaA e 
been duly elected by the Calcutta 8outh 
(Non-Muhammadanj Constituency to be 

a member of the Bengal Legislative 
Council." 

These are the facts which, inmyjudo-- 
ment, it is necessary for me to state. ^ 


In m\’ judgment thi.": appeal must be 
dismissed on the folloAving grounds:— 
The application, upon AAdiich the Rule 
Avas founded, AA-as made under section 45 
of the Specific Relief Act. It is not 
necessary for me to refer at anj’’ length 
to the provisions of that section as they 
are all Avell knoAvn and there have been 
many decisions in this Court in respect 
thereof. It is suflieient for me to say, in 
the first ])lace, that the jurisdiction 
Avhich is given to the Court under that 
section is a discretionary jurisdiction: 
and, in the second place, that jurisdiction 
is limited bytlie provisos and exemptions 
Avhich are set out in the section. I desire 
to refer to three of these, viz., (d), (e) 
andf/p). The section proA'ides that the 
Court inaj' “make an order requiring any 

vS]jecilic act to be done or forborne.by 

any person holding a public office. 

provided, (d) that the applicant has no' 
otlier specific and adequate legal remedy, 
and (e) that the remedv given bv the order 
applied for Avill be complete" and one 
of the exemptions from such pOAver is 
as folloAA's:— 

(h) “Nothing in tliis section shall be 
deemed to atithorise any High Court to 
make an\’ order Avhicii is otherwise 
expressly excluded by any laAV for the 
time being in force." It has been admit¬ 
ted l)y the learned Counsel, Avho argued 
this ease, that it Avill be open to his 
client to present an election petition based 
upon the allegations ui)on Avliich he iioav 
relies. It seems to me, therefore, th<at 
the applicant has another specific and 
ade(iuate legal remedy. 

Further, it seems to me that if ''''6 
Avere to alloAv this appeal and make the 
order, AA'hieh my learned brother was 
asked to make and direct that the 
Returning Officer should accej^t 31r. 
Haider's nomination paper, the remedy, 
Avhich Ave should be able to give AA'ouId 
not be complete because aa'b have no 
])OAver in these proceedings to set aside 
the election Avhich has been declared 
and the result might be to reduce 
these proceedings to an absurdity in¬ 
asmuch as we should be directing the 
Returning Officer to receive the nomi¬ 
nation paper of Mr. Haider after he 
has declared Mr, Mailik to be duly 
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elected—a declaration, Avith which this 
Court in these proceedings has no juris¬ 
diction to interfere. 

There is a further ground, napiely, 
that by rule 31 of the Bengal Electoral 
'Rules and Regulations it is provided 
that “no election shall l)e called in tpies- 
tion except l)y an election ijetition pre¬ 
sented in accoidance with tlie provisions 
of this part." The learned ('ounsel has 
admitted that tliat rule may be said to 
jbe “a law for the time being in ftirce'' 
and one of the exemptions from the 
provisions of section 45 of tlie Specifi(r 
Relief Act, as 1 have stated, is that 
“nothing in this section sliall be deemc'd 
to authorise any High C\>urt to make 
any order whicli is otlierwise expressly 
excluded l)y any law for the time 
.being in force." 

For these reasons, in my judgment, 
■this appeal must i>e dismissed with 

COStSi 

Richardson, J. -1 I’lai entirely of 

the same opinion. 

s, n. Ad/.saa/.Vijed. 


MADRAS HIGH COURT. 

• Appeal against Appellate Order No. 100 

OF 1922. 

July 22, 192-1. 

Present :—i\Ir. Justice Jackson. 

TALLAPRAGADA SATYANARA- 
^Y^ANA MURTHY^—Defendant 

—Appe[.lant 
versus 

MADDU RAMIREDDY^ (RECErvEu) and 

ANOTHER—Petitioners—Respondents. 

Limitation Act,^IX of IVOS), s. W Arknowlcdj- 

ment — Confftruclion. , , . 

The question wliether a statemeiU hy a cJclaor 
is an acknowledgment of clel)t within the meaning 
of section 19 of the limitation Art is one that 
has to he roasidored on the merits and iiaving 
regard to the e.xnct language iise<l. 

A statement hy a debtor wa^ as follows; - 
“Tlie debt due to the creditor A. "as a mort¬ 
gage debt. It ripened into a decree, lie gave me a 
letter that he would proceed against the nioil- 
gaged properties only and would not proceed 
against my person.” At tlie end were these words, 
“these debts were due by mo along w.th otliers 
but they were paid !iy me alone. I, tlieiefore, ove 

* nq debts to any of my creditors ; 


//e/J, tliat tlie statement only meant there was 
no claim against the person of the deponent but 
tlicre was a clear admission of tlic existciiC" of a 
debt whicli amounted t ) an a'^know k-dgmeiit 
witiiintlie meaning of section 19, Liinilation Act. 


Jlin^an L<il v.Mau.^a Rum. 18 A. ‘Wl: .\. \Y. N. 
(IMM)) 101; 8 Ind. \Kh-. .n. sj 99:;. Muthu 

K a am rn M mlal iar y. ('Imckuil iinjn .1/ arht//»/ r. T. J lud 
(.'as. 9:)lk 17 L. \\‘. (;7I; \V X, (i:;l iuid 

Kii iiddsd in i Ridlliv. Sti fiiid m nia/. 70 Iiid.i'.i- .*j7{)' 
laM. li:5; lo L \V. IVjr,. \'J M I, J, iMlS; 191'2’ 
i\l. \V. N. 1(;8: '191“^} A. 1. U.101; .\i, i;, 

Kid, (listinguislird. 

Aiipeal agiiinst tlic order of 11 h‘ District 
Court, Kistua (at Ala.suli)>atiim), in 
A. S. Xo. 327 of 1920, preferred against 
the ordcrof the (\>urt of the Siihordiualc 
Judge, i'dlt-rc, ill Iv P. X<.). 92 of 1919, 
in O. S. Xo. MO of 1910. 

Ylr. P. Sonutsundantui, ha* the Apjicl- 
lant. 

y\r. G. LnksliDKtnna, for the Res])ond' 
cuts. 


JUDGMENT.- Thi.s is an a])peal 
from the order of the District Judge 
of Kistua at ^Masulipalam iii A]*i)eal 
Suit Xo. 327 of 1920 prtd'erred against 
the order of the Caiui't of the Sul>- 
ordinale «Iudge of l^Jlore in lOxeentitui 
Petition Xo. 92 of 1919 in Original 
Suit Xo. 80 of 1910. 

The sole point for detci'mination in this 
appeal is whetlier tiie learned District 
Judge lias correctly liold tliat Iliestat(‘- 
meiit made by the appellant, lOxiiihit A, 
amounted to an acknowledgment of 
liability within the nu'aniug of sec¬ 
tion 19 of the Indian Limitation Act, 
BO as to save the bar of limitation. 

The statement is as follows: -“The. 
del>t due to the creditor, Iv. Bavasa Reddi 
was a mortgage debt. It I'ijiened into a 
decree. It was in Original Suit Xo. 80 
of 1910 on the tile of the hJlore Snl- 
Court. He gave ni(‘ a letter that li(‘ 
would proceed against the mortgagial 
propei'ties only and would not proceed 
against my iierson." 

At the end of the same slatenient he 
says: “'I'hese debts are due Ij.v me along 
with otliers, but they wei’e jiaid 
l)y me alone. 1, therefore, owe no' debts 
to any of my creditors." 

There can be no doubt that this must 
mean that the delU is due to K. Bavasa 
Reddi ; but inasmiicli as ho lias under¬ 
taken to satisfy it hy proceeding against 
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the mortgaged ijroperlies only, there is 
no claim against the person of the 
appellant. And thisisthe sense in which 
it has been taken by the learned Sub¬ 
ordinate Judge and the learned District 
Judge. I agree with them that the 
deposition is a clear admission that 
the appellant was in debt to the plaint¬ 
iff. 


The appellant has cited three cases 
all of which can be distinguished, firstly 
Hingan Lnl v. Mav-<ta Ram (1), There 
the statement relierl upon was merely 
the fact that tlie jurlgment-debtor had 
been declared liable to pay a certain 
sum of money by a certain decree. 
There was no statement that the debt 
was due. So too in MutJin Knmara 
Miidaliai' v. Chockaliiiga Mitdaliar {2j, 
the statement is “ I am the 3rd 
defendant. I and the 2nd defendant 
purchased some land from the 1st 
defendant. For the balance of price 
due to her, Exhibit A was executed." 
It is not stated that any debt under 
Exhibit A was still due. 

And lastly in Kandasarni Reddi v. 
Suppammal (3j, the passage runs thus :~ 
"The first plaintiff and his brother, the 
second plaintiff, namely, Suppa Reddy, 
jointly executed to him (first defendant) 
on the said date an hypothecation deed 
for Rs. 200 after deducting the sums 
paid towards the said othi amount of 
Rs. 275. Along with tlie said deed, the 
deed of of/u* executed in the vear 1888, 
and the othi deed of 1907 were also 
given to the first defendant." Again 
there is no admission that any debt 
under these deeds was due. 

The rulings lay down that each case 
is to be considered on its merits and 
having regard to the exact language 
used, I have no doubt that in this case 
there is an acknowledgment of debt 
and hence no bar of limitation. 

The appeal is dismissed with costs. 

V, N. V. 

. s. D. Appeal dismissed. 

(1) ISA. 384; A. W. N. (189C) 101; 8 Ind. Dec. 
(X. s.) 963. 

(::) V3 Incl, Ca?. 952; 17 L. W. 674; (1923)M. W. 
N. 034. 


r:3) 70 Ind. Cas. 576; 45 Id. 443; 15 1.. \V. 325 
M. L. J. 268; (1922) M. W. N.168; (1922) A. J 
(M.) 104; 32 M. L, T. 16«. ■ ^ ^ 


CALCUTTA HIGH COURT. 

Appeal from Original Decree 

No. 181 OF 1922. 

August 28,1923. 

Present: —Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 
BHUBANMOHINI DASI and otherb 
—Defendants—Appellants 

VCl^Sll s 

KUMUDBALA DASI and others — 

— Plaintiffs—Respondents. 

Hindu Lau'~~Joint family—Property in namt 
of female, nature of —Beiiami transaction — Test-^ 
OnuH - ynturc of evidence necessary — Decision, 
how iiirircd at Apf.eal- Appellant, what Tnvst 
prove Procedure Inconsistent pleadings, whether 
permissible • Partition Partition of portion of 
estate -Decree, effect of- (Question involving title, 
when should be decided. 

There is no presumption that a property stand¬ 
ing in the name of a Hindu female, who is b 
member of a joint Hindu family, belongs to the 
joint family and is not lier stridhan property, [p. 
937. col. 1.1 

Diwan Ran Bijai Bahadur Singhv. Inderpal Singh, 
2G I. A. 226; 26 C. 871; 1 C. W. N. 1; 2 Bom. L. R. 1; 
7 Sar. P. C. J. 578; 13 Ind. Dec. (x. s.) 1158 (P- C.)t 

Dharani Kant Lahiri Chowdhry v. Kristo Kuward 

Chnwdhrani, 13 I. A. 70; J3 C. 181; 10 Ind. Jur. 
270; 4 Sar. P. C. J. 709; Bind. Dec. (s. s.) 620 
(P. C.i, Chowdrani v. Tariny Knnth Lahiry 
Chowdhry, 8 C. 545; 11 C. L. R. 41; 4 Ind. Dec. (n. s.) 
351, Bindoo Bashince Debcc v. Pearce Mchtn Pcse, 
6 W. R. 312 and Thakro v. Ganga Panad, 15 I. A. 
29; 10 A. 197; 5 Sar. P. C. J. 133; 6 Ind. Dec. (N. s.) 
132 (P. C.). followed. 

Xarayana v. Krishna, 8 M. 214; 3 Ind. Dec. 
IX. s.> 148, Xarasimma Ainmal v. Srinivasa Eacavd 
lyangar, 5 Ind. Cas. 760; 33 M. 112; 7 M. L. T. 89. 
Bai yiotivahoo v. Purshotam Dayal, 29 B. 3C6; 6 
Bom. D. R. 975, Durga Prasad Sinha v. Pren- 
krishna Sinha, 39 Ind. Cas. 530; 3 P. L. W. 341 
and Protap Chandra Gope v. Sarat Chandra GoTi.ce- 
padhya, 62 Ind. Cas. 348; 33 C. L. J. 2C1; 25 C. W. 
N. 544, referred to. 

As benami transactions are very femilirr in 
Indian practice, even a slight quantity of cvic<nce 
to show that it was a sham transaction iray 
suffice for the purpose, [p. 937, col. 2.] 

Uman Parshad v. Gandharp Singh, 14 I. A. 127; 
15 C. 20; 11 Ind. Jur. 474; 5 irar. P. C. J. A: 
Rafique & Jackson’s P. C. No. 98; 7 Ind. Pcc. (N. s.) 
5S9 (P. C.) and Muharrmad Maklvb Alt Khan v. 
Bharat Indu, oZ'Ind. Cas. 54; 23 C. W. N. 351; 
(1919) M. W. N. 507 (P. C.), followed. 

The person who impugns the af parent character 

of a transaction must not rely, hewever. solely cn 
I rclalilities. He must shew scrr.ething det’nite 
to establish that it is a sham trunsacticn, cn the 
principle that the burden rf proof lies upon the 
person, who claims ccntrar 3 ' to ihe tencr cf a deed 
and alleges that the apparent is not the real state 
of things, fp. 938, col. 1.] ^ ^ 

Jrshad Ali V. Kariman, 46 Ind. Cas. 217; 2-C. 
'NV. N. 530: (1918) M. W. N. 394; 21 O. C. 86; 5 O. 


Vol. B'j] INDIAN CASKS. 

BHUBANMOHIXI DASI L'. KUMUDBALA DAST. 


935 


L. J 197; 28 C. L. J. 173; 20 Bom. L. U 790; 21 M. 
L. T. 86 <P. C.), followed. 

Nawah Asimat Ali Khan v. llurdwarec Mull, 
13 M. I. A. 395; 5 B. L. R. R C. 578; 11 W. R. V. 

O. 14; 2 SiUh. P. C. J. 343; 2 Sar. P. O. J. 571; 
20 K. K. 599 (P. C ), Faez Buksk Chowdhry v. 
Fukeeroodten Mahomed Ahassun Chowdliry, 14 M. 

I. A. 234; 9 B. L. R. 450; 2 Sar. P. C. J. 733; 2 
Suth. P. C. J. 490; 20 K. R. 775 (P. 0.). Suleiman 
Kadr Bahadur v. Mehndi Hequm, 25 I. A. 15; 25 
C. 473; 2 C. '\V. N. ISO; 7 Sar. P. (\ J. 251; 13 Ind. 
Dee. (N*. s.)313(P. C.), Xirmal Chundcr Bancrjee 

V. Mahomed Sidiik. 25 I. A. 225; 2GC. 11; 7 Sar. 

P. C. J.3S3; 13 Ind. Dec. (N. s.) Oil (P. C.)and 
il/oti Lai V. Kundan Lai, 31) hid. (?as. 904; 21 C. 

W. K. 929; 25 C. L. J. 581; 32 M. L. J. 408; 15 A. 
L. J. 329; 1 P. L. \V. 490; 19 Horn. L. R 471; 22 M. 
L. T. 10; (1917t M. W. X. 401; 0 L. W. 92 (P. C.l, 
referred to. 

The most important test to be applied in these 
cases is the source whence the con.sideration came. 

tp. 938,col. 1.] 

Xrityamoni Das-fi v. Likhnn Chun<Ur Sen, .>.• 
Ind. Oas. 452; 43 C. OOO; 20 (\ W. X 522; 24 tV h. 

J. 1; .30 M. h. J. 529; (lOhb 1 M W X. 332; 3 h. 
^V. 471; 18 Horn. h. R. 418; 2ll M. h- T. 10 -1*. ( 
relied on. 

Where it is asserted that an assignment in the 
name of one person is really for the benehl of 
another person, the principle api)lies that the 
trust of the legal estate results to the man v.dio 
p.iys the purcliasc'tnoney. [p. 93'>, col. 1 .J 

Parbati Disi v. Baikunthi Xath Das, Ind. 
Cas. 51; 18 C. W. X. 428; 19 C. L. J. 129; la M. h. 

• T. 08; (1914) M. \V. X. 42; 12 A. L. J. 79; 1(> B >m. 
L. R. 101; 26 M. L. J. 248 (P. (M. 

Pandty v. Shama Sooiidri Dihiah, *5 M ^ 

0 W. k. P. C. 43; 18 K. R. 481; I S.ir. I^ C J- 

271; 1 Suth.’P. C. J. 117 (P- 
Gosain v. GunQapei'sand Gosain, 0 M. 1 A- .r»' 
\y. R. P. C. 40; 1 Sar. P. C. J. !!):!; 2 .Suth. P. (h 
13; 19 K. R. 20 (P. C.). referred to. 

The decision of the Court should rest not upon 
suspicion but upon grounds estabnshoa \ 

legal testimony, [p. 937, col. 2.] 

Maiiiklal Manmkbai v. Bijoy Snrjh 
03 Ind. Cas. 356; 25 C. W. X. 409; (1921) M. \N - N. 

80 (P. C.;, followed. . 

Wharo, however, from the of ‘i'"’’ 

evidanos of a oo.ielusive or reliable character la 
not forthoommv, aa to the pa.vraeat of coasid-ra- 
-tiou, the case must be dealt with o.o roasouable 
probabilities nod legal inferences arising from 
proved or admitted facts, [p. dJi, col. -.J 

The doctrin; of n:U'anccment in favoui ^ 

or child does net apply in India, bi.t ^ 

Bhip is a circumstince which J® 
sideration in determining 
action is 6cnam' or n)t. [p- !'• 

coL 1.] 



n, lUJb: L, Ij- O. oiyj, 

(P. C.) and Gomckrisl G >sain v. 

(;o8.iin. C M. l.'A. 53; 4 J,' * ' 

P. C. J. 493; 2 Buth. P. C. J. 13; 19 R. R- -0 (I. L.). 


relied on. 


Abdul Hahiman v. Mirathayar Ammal, 24 Ind. 
Cas. 10; 1 L. W. 451, Kerwick v. Kerwick, 57 Ind. 
Cais. 834; 47 1. A. 275; 32 0. L. 3. 490; (1920) M. 
W. X. 73-; .39 M. L. J. 290; 28 M. L. T. 194; 2 U. 
P. L. R. (I\C.)153; 13 L. W. 455; 23 Bom. R. R. 
730; ISO. 200; 10 L. B. R. 335 (P C.', e.xplained. 

Ivi appeals, tlie burden of showing that the 
judgment apjicalod from is wrong lies upon the 
appellant. If all he can show is nicely balanced 
calculations which lea<l to tlio ecpial possibility 
of the judgment on cither the one side or the 
other being right, lie has not succeeded. [!■>•')39, 

col. 2; p. 910. col. 1.1 , , • , ir j / 

XabakiMiore Mandal v. I pcndrakishore Mandal, 

05*lnd. Cas. 305; 20 C. W. X. 322; .35 C. L. J. 110; 
20 A. L. J. .22; <1922) M. \V. X. 95; 42 M. L. J. 
253- 24 Bom. L. R- 340; 15 L. W . 417; .10 M. R- I • 
234; 3 P. R. T. 311: (1922) A. I. R. ' P. C.: 39 (P. C.', 

followed. ^ , 1 -1 •* 

'rhe Code of Civil Procedure does not prohibit 

inconsis'tent pleadings, and there is nothing 

to prevent eitlier party from setting up two or 

more inconsistent .sets of material facts and 

claiming relief tliereunder in tlie alternative. A 

plaintiff luav ivlv upi>n .several different rights 

alleruatively*. altlmugh tliey may he inconsistent; 

a defendant may raise, liy lus statement of 

defence without leave, a.s many distinct and 

separate, and. llierefnre, iuccm.sistenl, ilcfcuces as 

iif may tliink prci;er. ip. 010 . col. I j 

Xafendra .\(>th Bcrai v. / ^?f ! i’ 

padhya, 34 C- 51; 1 C. R. J. bb ; 11 ( . ^^ . N. - 0 , 1 

\1 \j T .364 iF. B f‘^ll‘>"’Gd. 

Mati Lai Foddar v. .hdlhistir Das, 31 J 
18*1- 22 C. 3. 251; 20 ('. W. X. 310. 

[:isianee of the Calcutta lli(jh Court, v. 

ii jv; nr> and Pio^nendu Savant /<<'// 

Dwijeirba Xurai,, /io.v, 8 ('. 1-. .1. 2.VJ, n-terre.l to. 

AUhouirh oo-owners cannol onfi>i<*o a paititiou 
of a nai t onlv of tho coininou lands, leaving the 
rest undivided, and althouKh the ontin; property 
must he included in the i.artition, yet if, Jty 
take fraud or lilcc reason, or by consent of the 
c.i-owners itetinR innocently and fairly, a parti¬ 
tion of a portion only of llieir estate lias been 
m-'de v.dietlicr l)v order of the Court in otliei- 
wise 'there is no 'reson wliy tlie Coiirl should net 
rubseauentlv grant a division of the remainder 
at the^ instance of one or more of the co-owners. 

^^The''tdT'‘erof a decree in a partition suit leaves 
untouched the joint title and possession ot the 

,5 c. .d, o 

^’ •Ul' queititin^l^nvolving^thr^^ the parlies 

1 riMit to any relief within the issues, 

are jiuU«-ial h! character, and must be determined 
l,.r the Court, such determination to bt. 1111 ^*^ 
ordh.arilv t.v Die Court and incorporated in the 
Tut uiocn'torv decree l.•e^ore any partition is made 

x'-Do^l'a^/n'VutaCRniie^vee v, b'atia, Kirpal 
R. •> Tnrl Cas 247; 10 C. R. 3. .o03, and 

Tincomri Debi v. SiUtya Doyal Banerji, 0 C. R, 

J. 105, rolled on. 
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The Court has ample authority to direct suc¬ 
cessive trials of different i.ssues and even to record 
interlocutory judirments thereon, to be made tlie 
basis nf the linal jud'^ment at tiie conclusion of 
the trial of the whole case. [p. 1)42, col. 1.] 

Annaitcriia Dehyn v. Amumn<tth Biincrjee ()8 
Ind. C’as. 4<s2: C. L. J. o.’iO; ip)22i A. 1. H. W’ > 

307, relied on. 

Appeal from tlie decree of the Stib- 

onlinate 24-Feriianali.s, daterl tlte 

Kith Fehruary U)22. 

Ihtl)u fl<t ITKiiiUff)' Sd fh(tflh tkii f’i^ 
for the A])i)cllaids. 

Bal'Us Siiniidnf XdtJi /ia.CH, Parcs 
\<ith Mofflccrjcc^ lor the U('s)>o'iid(‘nts. 

JUDGMENT. -- 'Idiis is an a|)])eal 
by tlie third, fourtli and hflh del'endants 
in a suit fur partition of joint, familv 
properties. The relationship of the 
l>arlies may b(‘ fathered from the follow- 
genealo"ical table :— 
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Ihe founder of the family, Di^ambar 
Kasyapi, left two sons, Xabin and" Rasik 

JNabin amassed a considerable fortune 

and died on the 21.st Norember 1899 
He left a ividow Bhubanmoliini and six 
sons. One of them, Behari, died leavin- 
two sons Rajani and Sajani. Another 
son Makhan, died on the 20th September 
•1916, leaving a widow, Knmndbala who 


had been married to him for thirty 
years, If common ground that the 
sons of Nabin formed a joint Hindu 
family govenred by the Dayabliaga Law. 
On the 31st March 1919, Kumudbala, 
the widow of Makhan, instituted the 
present suit for partition of the joint 
family estate. Her mother-in-law Bhu- 
banmohini was joined at the first 
defendant; licr surviving brothers-in- 
law were the next .four defendants; and 
tlio sons of liop deceasetl brother-in- 
law wf*re two other defendants. The 
Sid)ordinate Judge decreed the suit on 
the Ihlli Feliniary 1922 and made a 
jneJimiiiaj v decree, awarding tlie plaint- 
ih a sj are of specified properties and 
giving various incidental directions. 
Ihe present appeal was lodged in this 
Court h}'three of the defendants*on the 
/th June 1922. During tJie pendency of 
the appeal, the first defendant Bhuban- 
mohini died on the 24th December 1922. 
'»e have heard tlie appeal on the 
recoid and witliout a printed paper- 
book, because tlie parties found them¬ 
selves in a position of considerable 

embarrassment, owing to the inability 
of the Receiver in charge of the estate 
to collect sufficient funds for tlie conduct 
the litigaiion. The fatds have been 

uadliikari who lias argued tJie case on 

behalf of the Appellants very fully and 

ve Jiave also looked into the record for 
ourselves. 

o P^*^^i^^Liary decree made by the 
huhordinate Judge has been assailed 
substantially on three grounds, namely, 
nrst, that the properties which stand in 
the name of Bliubanmohini sliould have 
been regarded as lier self-acquisition 
and not as part of the family estate 
liable to l)e partitioned ; 

If the properties which 
name of Bliubanmohini 

have been acquired, not ..- 

lunds but with the money of her hus¬ 
band, they should have been regarded 
us given to her in absolute right; and, 
thndh'. that the Subordinate Judge 
1 not have made an order on the 

defendants for discovery of joint pro¬ 
perties other than those included in the 
suit. 


jecondly, that 
stand in the 
are found to 
fiom her own 
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As regards the first point, reference 
has been made to eight conveyances, 
dated 26th January 1873 for Us. 50, 1st 
May 1887 for Us. 400, 5th November 
1888 for Us. 150, 15th September 1801 
for Rs. 300, 0th Novemlier 1802 for 
75, 27tli July 1898 for Us. 112, 14th 
ist 1898 for Us. 16 and Isl October 
for Us. 200. I’lie j^roperlies accpiir- 
under these documents are claimed 
the i>hunti(T as included in tlu^ 
family estate thougli they all stand in 
the name of Bhubanmohini. Bhubau- 
mohini, on the tether hand, main¬ 
tained that the consideration in each 
instance was paid by her, ami the 
properties foi’med her exclusive stridluin. 
In this, she was sujjported by three of 
her sons, the present appellants. An¬ 
other son, however, the second defend¬ 
ant and- the two grandsons, the sixth 
and seventh defendants, disputed her 
allegation, and supported the plaintill 
It may be observed in passing that 
or^inally one -wTitten statement was filed 
on'behalf of all the defemlauts jointly, 
but, later on, the second, sixth and 
seventh defendants stated that they had 
no knowledge of the written statement 
and took up a position hostile to that 
maintained by the Hurd, fourth and 
fifth defendants. This dissension among 
the defendants lias undoubtedly tended 
to weaken their opposition to the claim 
put forward hy the plaintiff. 

Before the evidence is examined, we 
may usefullv recall that as pointed out 
by the Judicial Committee more than 
once, there is no presumption that a 
property standing in the name of a 
Hindu ‘female, who is a incmhcr of a 
joint Hindu family, belongs to the joint 
family and is not her str'ulhan property. 
Diwan Ra n Bija i Bahadu r St ngh 
V. Inderpol Siitgh (1), Dharaiii 
Kant Lahiri Chowdhry v. Kri^to 
Kumarl Chowdhrani (2), Chowdrani v. 
Tariny Kanth Lahiry Chowdhry v:\nch 
had disapproved of Bindoo Bashinee Debce 

(1) 26 I A. 226; 26 C. 871; I C. W. N. 1; 2 Iloin. 
B. K. 1; 7tiar. F. C. J. 578; l.J Ind. Per-, (n. h.i 

1158 (P.C.). , . , , 

(2) 13 1 A. 70; 13 C. 181; 10 lud. Jur. 2.0; I 

;SaV. P. C. J. 70i); 6 Ind. Vtc. (s. r.) 020 (P. O.). 

(3; 8 C. 545; 11 (’. L. K. 41; 4 Ind. Doc. (s. s.) 

351, 


V. Fearec Mohiin Bose (Ijand Thakro v. 
Giuifja Parsad (5). The same ])rinciple will 
T>e found recognised and ai)i)lied in Nani- 
yami v. Krishra (6), Norasutnna 
V. Srinivasa Kagava lyangar (7), Bai 
Molivaiioo V. lUu'sitolam Dayal (^8), Durga 
Prasad Sinha v. Prankris/ina SinJia (0) 
and Protap Chandr<t Go])c v. Sarat 
Chatidra Gangopadhya (10). 'I'lic rule 
tlins enunciated must be cou])led with 
the elementary principle that tlie burden 
of proof lies ui)on the person who asserts 
that the aiipareiit is not the real state of 
things. It is important to bear in mind in 
thisClass of ca.ses that, as pointed out 
by Bord Phillimore in ManikUtl Man- 
snkhai v. Bijoy Singh Dudliuvia (11', 
the decision of the Court should rest 
not upon suspicion but uxion legal 
grounds established by legal testimony. 
This re-calls the earlier pronouncements 
to the same effect Ijy Lord AVestbury 
ill Srefjnanchundcv Dey v. Gopal ('hunder 
Chuckerbnttif (12) and by Sir Lawrence 
Jenkins in Mina Kumari Bibi v. Bijoy 
Singh Dudhiiria (13j. But we are not 
unmindful that, in the Avords of Lord 
llohhouse in Ihnan Pavshad. v. Gand- 
harp Singh (M) and of Lord Shaw in 
Muhammad Mahbnb Ali Khan v. Bharat 
Indu tla), as beitami transactions are 
very familiar in Imlian praetiee, even 
a sliglit (puxntity of evidenee to sliow 
that It was a sham transaction may 


a) 6 W. U, 312. n 

u'u 15 I. A. 21); 10 A. \\)r, 8ar. P. ( . d. l.\o. 6 

In<i. Dec. (,N‘. s.) 132 , i i- 

161 8 M. 211: 3 Ind. !><;. 'N'- s-j 
(7i 5 liid. C’ns. 760; 33 M. H-XJ ^ 

,.M 2i) It. 3Uf;; (1 H«*in. P. K- O-a. 

,!l, ,•«. 1ml. Cns, 5:!0;Ji IV l.. \\ . -n. 

(lOi (>- ^ ^ V . , 

* 111 62 Ind. (')iH. 356: 2a 10!); il!)2p 51. 

• l*>i 11 M d A. 28 at p. 43. . \\ . It. I . C. 10, I 
• Suth P C d. 651; :iSar.l>. C. d. 215; 20 K K. 11 

’ ra..212; UI A 72, 66^:21 

\ ■ \V ■ ni 32 5i F. d. 125; 21 51. L. T. .Il l; 13 A. 
d 382; 1 !) linrii. 1- K. 121; il!)li;51. \\ . A. 47.J 

11 1 \ 127; 15 C. 20; 11 Ind. dnr. 171; 5 
y.iv P C. dCl; Kuliune ^ daokson's P. C’. Xo. 1)8; 
Ilia I S' s.) 5!)!) IP- 

in; In^l.' cas. 51; 25 f, W. X. 321; (101!)) M. 


S 
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suffice for the purpose. The person \vlu> 
impugns its apparent character must 
not rely, hou'ever, solely on prol>abilities, 
as LoiVl Buckmaster oitserved in Irshad 
All V. Karivuni (Ulk He must shou- 
something definite to establish that 
it is a sham transaction, on the princi¬ 
ple that the burden of proof lies upon 
the person; avIio claims contrary to the 
tenor of a deed and alleges that the 
apparent is not the real state of things: 
Nawaf) Azimat AU Khan x. Jlnrcbrarec 
Mull (17), h'aez Buks-h ('hoicdhury v. 
Fukeeroodeen Mafnyyned A ha sun Chairdlny 
{\S), Suleima n Kadr Bahadur x, Mehndi 
Begum (19), Kirnud Chunder Bancrjee 
V. Mahomed Siddik i20i and Moti Lai v. 
Knndan Lai (21). The most important 
test to 1)0 applied in these cases is, as 
observed by i\Ir. Ameer Ali in Xrityamoni 
Dasi X. Lakhan Chunder Sen (22), the 
source whence the consideration came. 
Sir (icorge Farwell formulated the same 
test in different language, when he ol)- 
served in Bilas Kumvar x. Desraj Hmijit 
Singh (23), that where it is asserted that 
an assignment in the name of one person 
is really for the benefit of another 
person, the principle applies that the 
trust of the legal estate results to the 
man who pays the i^urchase money. 
To the same effect is the decision 


(16) 46 Incl. Cas. 217; 22 C. W. X. 560; .1018) M. 
W. N. 304; 21 O. C. 86; 5 O. L. J. 197; 28 C. 

I. . J. 173; 20 Bom. L. R. 790; 24 M. L. T. 86 
(P. C.). 

(17) 13M. I. A. 395; 5 B. L. R. P. C. 578; 14 

W. R. P. C. 14; 2 Suth. P. C. J. 343; 2 Sar. P. C. J. 
571; 20 E. R. 599 {V. C.). 

(18) 14 M. I. A. 234; 9 B. L. R. 456; 2 Sar. P. C. 

J. 733; 2 Suth. P. C. J. 490; 20 E. R. 775 (P. C.). 

(19' 25 1. A. 15; 25 C. 473; 2 C. W. X. 186; 7 Sar. 

P C J 254; 13 Ind. Dec. (n. s.) 313 . P. C.\ 

,20) 25 1. A. 225; 26 C. 11; 7 Sar. P. C. J. 383; 13 
Ind. Dec. (n. s.) 611 (P. C.). 

(2D 39 Incl. Cos. 964; 21 C. \V. x\. 929; 25 C. L. 
J. 581; 32 M. D. J. 468; 15 A. L. J. 329; 1 P. L. W. 
490; 10 Bom. E. R. 471; 22 M. L. T. 10; (1917) M. W. 

X. 464; 6 L. tV. 92 (P. C.). 

(22) 33 Incl. Cas. 452; 43 C. 660: 20 C. \V. X. 522; 
24 C. L. J. 1; ,30 M. L. J. 529; il916> 1 M. \V. X. 
332; 3L. W. 471; 18 Bom. L. R. 418; 20 M. L. T. 
10 (P. C.). 

(23) 30 Ind. Cas. 299; 42 I. A. 202; 37 A. 557; 19 

C. \V. N. 1207; 22 C. D. J. 516; 29 M. L. J. 335; 2 

D. W. 830; 18 M. L. T. 248; 13 A. h. J. 991; 17 Rom. 

E. R. 1006; 22 C. L. J. 516; (1915) Al. W. X. 757 
(P.C) 


of the Judicial Committee in Parbati 
Dasi X. Baikvntha A-af/i Das(24;, which 
re-calls the earlier pronouncements by 
Lord Campbell in Dhurm Dass Pandey 
X. Shama Soondri Dihiah (25), and by 
Knight Bruce, L. J., in GopeekHst 
Gosain x. Gangapersaiid Gosain (26). 
Where, however, from the lapse of time, 
direct evidence of a conclusive or reliable 
character is aiot forthcoming, as to the 
payment of consideration, the case must 
he dealt witli on reasonable ])robabilities 
and legal inferences arising from proved 
or admitted facts. Sir Arthur Wilson 
emi)hasised this when he observed in 
Dalip Singh v. Chavdhrain Nawal 
Knnwar (27), that if the evidence on 
neither .side is wholly convincing as 
to the fundamental criterion, namely, 
the source of the purchase monei’, if 
the evidence given and withheld is 
open to adverse criticism, the Court 
must rely on the surrounding circum¬ 
stances, the position of the parties and 
their relation to one another, the motives 
which could govern their actions and 
their subsequent conduct, including 
their dealings Avith or enjoyment of the 
disputed property; see Upendra Nath 
Kag V. Bhupendra Nath Nag (28). 
We must further look to the sub¬ 
stance of the transaction as evidenced 
in the deeds of the parties, not per¬ 
mitting the real question to he obscured 
by what Knight Bruce, L. J. calls in 
Hunoovianpersaud Panday v. Babooee 
Munraj Koonweree (29), the form of 
expression, the literal sense, nor by what 
Lord Macnaghten describes in Lai Achal 


(24) 22 Ind. Cas. 51; 18 C. W. X. 428; 19 C. L. 
J. 129; 13 M. E. T. 66; (1914) Al. AV. X. 42; 12 A. 
E. J. 79; 16 Bom. E. R. 101; 26 AI. E. J. 248 
(P. (^.1. 

(25i 3AI. I. A. 229; 6 W. R. P.C. 13; 18 E. R. 
484; 1 Sar. P. C. J. 271; 1 Suth. P. C. J. 147 
(P Co. 

(26 6 AI. I. A. 53; 4 W. R. P. C. 16; 1 Sar. P. C. 
J. 493; 2 Suth. P. C. J. 13; 19 K. R. 20 : P. (’.i. 

(27) .35 I. A. 104; 30 A. 258; 12 C. AV. X. C09: 
10 Bom. E. R. GOO; 14 Bur. E. R. 151; 4 AJ. L. 
T. 141 iP. C.-. 

(28) 32 ind. Cas. 267; 21 C. W. X. 280. 

(29) 6 AI. I. A. 393; 18 \V. R. Sin; 2 Suth. P. C. 
J. 29; 1 Sar. P. C. J. 552; Sevestre 253n; 19 E R. 
147 (P. C.), 
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Earn V. Raja Kazivi Huaniii Khan (.30), 
as exhibitions of the art of the con¬ 
veyancer in the shape of recitals of 
obviously untrue statements introduced 
to impart some additional solemnity to 
an instrument : Promode Kumar Roy 
V. Kali Mohan Saha Pramanik (31), Lalit 
Mohan Sen v. Manoranjari Ghosh Chau- 
dhuri (32) and Jasoda Lai Pal v. Bala- 
rain Poddar (33). The same view was 
recently emphasised by Lord Atkinson in 
Arab Alt Khan v. Mahmud Ali Khan 
(34), and by Lord Pliillimore in 
Radha Krishna v. Bisheshwar Sahay (35). 
In the case before us, it was asserted by 
Bhubanmohini that she had her own 
private funds which ena))Ied her to pur¬ 
chase the disputed and other proi)erties. 
She alleged that she had received 
Rs. 100 from her father and Rs. 500 from 
her maternal grand-mother and that she 
used to carry on a money-lending busi¬ 
ness. She was eighty years old when 
her deposilion was taken in 1921. She 
could give no indication as to the time or 
occasion ol' the alleged gifts; nor were 
any accomits i)roduced of the alleged 
money-lending business. No independ¬ 
ent witness Avas brought forward to 
corroborate licr story. On the other 
hand, Avitnesses for the plaintiff asserted 
that neither the paternal nor the maternal 
relations of Bhubanmohini Avere Avell-to- 
do peor)le Avho AA'ere likely to have made 
gifts of money to her; this much is 
plain that those families and their pro¬ 
perties, if any, have completely dis¬ 
appeared. As against this, Ave have the 
undisputed fact that Nabin, the husband 
of Bhubanmohini, prospered in life 
and acqiured considerable sumsof money; 


r30j 32 1. A. 113; 27 A. 271: ‘J CA\ . N. 

O. C. 155; 15 M. h. J. 1S>7; 8 Sar. P C. J. m2 
C.). 

(31) 70 Ind. Cas. 555; 3G C. L. J. *^96 at p. 
100; 27 C. tv. N. 305; (1923) A. I. R. (C.) 228 

(32) 72 Ind. Cas. 698; 36 C. L. J. 208 at p. 211; 
(1923) A. 1. U. (C.) 13. 

(33) 69 Ind. Cas. 67; 35 C. L. J. 589 at p. .->91; 

(1922) A. 1. R. (C.) 488. ^ . i 

(34) 67 Ind. Cas. 444; 35 C. L. J. 554; 20 A^ U 
J. 545; (1922) A. I. R. (P- C.) 84; 43 M. L. J- 104; 
31 M. L. T. 94; 24 Bom. L- R. 951 iP. C.). 

(35) 67 Ind. Cas. 914; 49 1. 312; 2;^ C. t\. 

N. 291; 37 L. J. 430; 3 P. L. T. 529; 10 L. JV 
190; 31 M. L. T. 209; (1922) A. I. R. (P. C-) 33(»; 
1 Pat. 733; 21 A. L. J. 23; 9 O. & A. L. R. 194; 
44 M, L. J, 718; 25 Bom. b, R, 930 (P. C.). 



and there is no question that during the 
period of acquisition of tlie disputed 
properties in the name of Bhubanmohini 
the requisite funds could liaA'e been 
provided by herhusl^and. On this state 
of the evidence, the Subordinate Judge 
declined to believe tlie story tliat Bhii- 
banmohini possessed any stridhan ob¬ 
tained from her paternal and maternal 
relations and provided the requisite sum 
from such sei)arate fund. Tlie Su])oidi- 
nate Judge has also i)ointed out that on 
the 8th .Marcli 1910 and 2nd *May 
1917, the third defendant, Amrita, 

AA’lio noAV supports tlie story of his 
mother, executed mortgages of the dis¬ 
puted properties on the allegation that 
they belonged to his father. This de¬ 
fendant, at any rale, has not treated tlie 
property as the stridhan of his motlier; 
although it is not clear that she Avas 
aAvare of these transactions. We may 
add that upon the question of possession, 
the evidence is ambiguous. The pro¬ 
perties Avere managed by Nabin, and, 
after his death, by his sons. Tliis, Iioav- 
ever, would not necessarily militate 
against the theory that they belonged 
to Bhubanmohini; for in the case of 
a pardanashin lady her estate might, 
in the normal course of events, be looked 
after by her husband or lier sons, liut 
it is important to bear in mind that 
there is no reliable evidence to sIioav 
that the income Avas actually enjoyed by 
Bhubanmohini. On the Avhole, Ave are 
of opinion that the evidence as to the 
source of the consideration money and 
the treatment and possession of the dis¬ 
puted properties amply justifies the con¬ 
clusion of the Subordinate Judge that 
they Avere not the self-acquisitions of 
Bhubanmohini. In this connection, 
we may re-call the observations 
of Lord Buckmaster in Nabakishore 
Mandal v. Upendrakishore Mandal (36). 
“In appeals the burden of shoAving 
that the judgment appealed from is 
wrong lies' upon the appellant. If all 
he can show is nicely balanced calcula- 


,36) 65 Ind. Cas. 305: 26 C. tV. X. 322; 35 C. 
1/J 116; 20 A. R. e). 22; (1922) M. W. N. 95; 42 
M L J 253: 24 Boin. Ij. R. 346; 15 L. W. 417; 
30 m' L. T. 234; 3 P. L. T. 311; (1922) A. I. R. 
(P. C.) 39 (P. CJ. 
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tions which lead to the equal ])Orisibility 
of the judgment on either the one side or 
the oilier being liglit, he has not suc¬ 
ceeded." It is nor necessary to invoke 
this doctrine against the appellant, Ije- 
cause, for reasons that liave already 
been stated, the ease set nji hy them 
fails; nevertheless, tlie fa(‘t that the 
Trial Judge has disbelieved tlie story 
narrated by the tirst defendant, is a 
factor whicii cannot altogether be ignor¬ 
ed. Tlie first point urged by the ap¬ 
pellants must consequently fail. 

As regards tlie second jioint, the plaint- 
ift'-respondent has urged that the 
theory of a<lvancement was not jiut for¬ 
ward in the Trial (.'ourt and should not be 
entertained here. It cannot be seriously 
disputed that thealternative position taken 
up by the ai)peUants contradicts tlie case 
attemptefl to lie established by evidence 
before the Subordinate Judge. The con¬ 
testing defendants have hitherto main¬ 
tained that the disjuited properties were 
purchased by the lady with her own 
money. They now turn round aiul 
contend that the properties were ac- 
(piired by her husband with his own 
money but in her name, because he in¬ 
tended to make an absolute gift of 
them in lier favour. It may be conceded 
that the (’ode of Civil Prc'cednre <loes 
not prohibit inconsistent pleadings, and 
that there is nothing to jireveut either 
party from setting up two or more in- 
(;onsistent sets of material facts and 
claiming relief thereunder in the alter¬ 
native. A plaintilY may rely upon 
several diilerent rights alternatively, al¬ 
though they may be inconsistent; so, a 
defcMidant may raise, by his statement of 
defence, without leave, as many distinct 
and separate, and, therehire, inconsistent, 
defences as he may think proper. This 
is fully established i)y the decision of 
the Full Bench in Ko rcndra \With Bararl 
'v. Ablioy CharuiL Cknttopadhya (37), 
and illustrations of the application of 
this doctrine to inconsistent claims hy 
the plaintitf may be found in Mati Lai 
Poddar v. Judhistir Da.s (38) and Ojjicuil 


V37) 3i C. op 4 C. L. J. 437; 

1 xM. L. T. ::gi (F. b.>. 

V58) 31 livP 18p 22 (\ P. 
’ N: 310 


11 C. \V. X. 20; 
J. 2.5!; 20 (’. 


Assignee of the Calcutta High Court v. 
Bidyasundari Dasi (39) and to conflict¬ 
ing defences hy the defendant may be 
gathered from Purnendu Narain A*oy v. 
IJu'ijendra Xandn Roy (40) and Sid 
Rang Behary Lai v. RancJiheyya Lai 
( ID. But, as was emphasised in some of 
these (;ases, the litigant wlio avails him¬ 
self of the riglit to press inconsistent 
cases liefore the Court and endeavours 
to establish lioth tlie alternatives by 
eontradiclory oral testimony, plainly 
])lace3 himself in peril and ma}'- find 
himself entangled in inextricable diffi¬ 
culty; for evidence adducful in support 

of tw(j absobilelv inconsistent cases, 

• 

whicli are mutually destructive, can 
liai’dly lie expected to secure confldence. 
A paid from this, tliere is no valid 
answer to the otqection of the plaintiff- 
respondent that slie cannot now he 
called upon to meet a case which was 
not put forward in the Trial Court. 
Whether the husliand of the first de- 
feiulaiit intended to make a gift of the 
properties to lier or took the conveyances 
'in her name so as to make iier only tlie 
o.stensihle owner, is largely a cpiestion 
of intention. The facts relevant for the 
determination of tliis question of inten¬ 
tion have not iieen explored. We cannot 
overlook that tliere are numerous in¬ 
stances of cases in the reports where 
purchases in the name of female members 
liave led to controversies—whether tlie 
acipiisition was for the benefit of the 
lad\' or of the xierson who found the 
money; see Ram Xarain v. Muhammad 
Hadi (42), Muhammad Mahhuh Ali 
Khan v. Bharat Indu (15), Basar Khan 
V. Leakat Ilassai)! (43) and ^ritya- 
nmni Dassi y, L(tkhan Chandcr Sen 
(22). In this connection, it is ini- 
jiortaiit to bear in iniml that, as em¬ 
phasised by Sir George Farwell in Bila.'i 
Kunwai' v. Desraj Rdnjit Singh (23), 
the doctrine of advancement in favour of 
wife or child does not apply in India 
[(lopeekrist Gesain v. Gungapersaud 

31)1 34 Incl. Cas. 700; 30 C. L. J. 42S; 24 C ^V 
N. 143. 


(401 8 C L. J 280 

Ul) 13 Incl. Cas. 128; 13 C. L. J 439. 

( 42 ) 26 I. A. 38; 26 C. 227; 3 C. W. N. 113: 7 Sar. 
P. <*. .P 12.5; 1.3 Iml. Dec. 'v. s.' 719 iP. C.k 
03* 50 Iiui. Cas. 678; 23 C. W. X.|84l tP.C.'. 
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Gosain (26)], but the relationship is a 
circumstance u hich is taken into consi¬ 
deration in India in determining whetlier 
the transaction is henavii or not. This 
was apparently overlooked in Abdul 
Rahivian v. Sliyathayar Ammal (14). 
But, the true position was clearly re¬ 
capitulated by Lord Atkinson in Ker'- 
ivick V. Kcrwick (45), where he observed 
as follows: — 

“ It has been established by the deci~ 
sions in the cases of Gopcekrifft Gosain y- 
Gungapersaud Gosain (26) and Moulvic 
Sayyad Uzhur Ali v. Bebee Ultaf Fatima 
(4.6), that owing to the wide-spread an<l 
pei*sistent pi'actice which prevails amongst 
the natives of India, whether Muham¬ 
madan or Hindu, for owners of lu'operty to 
make grants and transfers of it beuami lor 
no obvious reason or a])parent purj)ose, 
without the slightest intention of vesting 
in the donee any beneticial interest in the 
property granted or transferred, as welt 
as the usages which these natives liave 
adopted and which have been protected 
by Statute, no exception has ever been 
engrafted on the general lay' of India 
negativing the ]n'esumi)tion of the result¬ 
ing trust in favour of the person ]^rovid- 
iiig the purchase money such as has, b\ 
the Courts of Chancery in the exercise of 
their equitable jurisdif’tion, been en¬ 
grafted on the corresponding law in 
England in those cases where a husband 
or father i>ays the money and the pui- 
chase is taken in the name of a wife or 
child. In .such a case there is, under tlie 
general law in India, no ])resumi>tion of 
an intended advancement as there is in 

England.” 

We are consequently of opinion that 
the appellants cannot possibly succeecl 
on the second point, which was not urged 
in the Trial Court and which the plamtih 
hitherto had no oi)i)ortunily to con¬ 
trovert. 


(U) atlnd. Cas. 10; 1 L. ^ ■ Jd} . CtO 

(45) 57 Ind.. (^as. ‘^ 31 . ^ b C. b. X l.tO 

(1920; M. W. K. 73S; 39 b- 

T. 191; 2 U. P. L. R. (P- W 

23 Bom. L. R. 730; 48 C. 260; 10 L. B. R. 3.U 

^ Af T A 232' 13 "W. R. P- C- b 4 B. 

L. R. P. C 1; 2 Siar. R C. J. 522; 20 E. R. 538 

fi'. o:p 


As regards the third point, there can 
))e no doubt that the iSubordinatc Judge 
lias i)r()periy made an order for discovery. 
All the joint i)roperties, wiiich belong to 
the familv, must be included in tlie suit. 
J’he contesting defendants can gain no 
l)ermaiient advantage by tlie exclusion of 
any of the joint properties from this liti¬ 
gation. It is well established tluit al- 
thougli co-owners cannot enforce a parti¬ 
tion of a part only of the common lands, 
leaving the rest undivided, and altliougli 
the entire lu'operty must he included in 
the i)artition, yet if, by mistake, fraud or 
like reason, or bv c;ousent of the co- 
owners acting innocently and fairly, a 
partition of a portion only of their estate 
lias lieen made, whether iiy order of the 
Court or otherwise, there is no reason 
why the Court should not suljsequently 
grant a division of the remainder at the 
instance of one or more of the co-owners. 
The substance of the matter is that the 
effect of a decree in a partition suit leaves 
untouched tlie joint title and possession 
of tlie parties in the remainder; Jogeudra 
Xath Rai v. Baldco Das (47). Consequen- 
ly, it is to the interest of all iiarties 
concerned that all the joint properties 
should be ascertained and included in 
this suit, and any controversy as^to whe¬ 
ther a particular ijroperty alleged to be 
joint really possesses that character or 
not, must be determined before the 
lueliminary decree is made. As Avas 
])oinled out in I’pendra N<tth Banerjec 

Umesh Cdiandra Bancrjce (48), Satya 
Kumar Banerjcc v. Satya Kirpal Baner- 
jec (46), an<l Tiueatrri Debt v. Suttya 
Doyat Bancrji (50), all questions involv¬ 
ing tlie title of tlie jiarlies and their 
light to any relief Avithin tlie issue.s, 
are judicial in character, and must be 
determined by the Court, such determina¬ 
tion to be made ordinarily hy the 
('ourt and incorporated in the inter¬ 
locutory decree before any partition is 
made or directed. From this standpoint, 
tJie order for discovery made by the 

(17) 3.5 C. CGI; 12 C. W. N. 127; 5 C b. J. 
735 

lis) 6 Ind. Cas. 346; 12 C. L. J. 25; 15 C W. 

( 49/3 Ind. Cas. 247; 10 C. L. J. 503. 

ioO) G C. L. J. 105. 
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Subordinate Judge may be open to the 
criticism that it should have been made 
and carried out before the preliminary 
decree was passed. Such an objection, 
if taken, must be deemed unsul»stantial; 
because, as explained in Aimapurna 
Debija v. Amiyanatli Banerjee (51), the 
Court has ample authority to direct suc¬ 
cessive trials of different issues and 
even to record interlocutory judgments 
thereon, to be made the basis of the 
linal judgment at the conclusion of the 
trial of the whole case. There is thus 
no reason why Ave should not confirm 
the preliminary decree as made by the 
Subordinate Judge, and leave it open 
to him to make a supplemental prelimi¬ 
nary decree in respect of such additional 
joint proi^erties as the defendants may 
be compelled to discover on oath in 
pursuance of his order. The third point, 
like the first and the second, must con¬ 
sequently fail. 

The result is that the decree made by 
the Subordinate Judge is affirmed and 
this appeal dismissed with costs. We 
assess the hearing fee at fifteen gold 
mohurs. 

The Receiver now in charge of tlie estate 
will continue (until otheiwise directed by 
the Subordinate Judge) till the final 
decree for partition has been made. 

The question of distribution of money 
in the hands of the Receiver will be dealt 
with by the Subordinate Judge. 

K. s, D. Appeal dismissed. 

C51' 68 Ind. Cay. tS2; 35 C. L. J. 530; <1!)22< A. 
I. R. (C.) 307. 


MADRAS HIGH COURT. 

Civil Revision’ Petition No. 137 of 1923. 

March 24, 1924. 

Present: —Mr. Justice Jackson. 
SAHADEVA REDDI— Plaintiff- 

Petitioner 

vei’SHS 

LINGAPPA ASARI and others— 
Defendants—Respondents. 

Madra-i fPrcditarij Village 0;^icc.i Aft (/// of 
w. id, Ji--Jurisdiction of Civil Court 


—Suit b{j alioiee from ofjice holder, whether banned 
— Practice—Unreported judgment of High Court, 
exhibiting of. 

Section 21 of the Madras Hereditary A’iUage 
Offices Act, must he read with section 13 of the Act. 
The jurisdiction of the Civil Court is taken 
away only in those cases in wliich it is conferred 
on the Revenue Court by section 13. [p. !)43, col. 1.] 

Mavoulu Seetharnm Xaidu v. Doddi Rami Naidu, 
5 Ind. Cas. 137; 33 iM. 208; 7 M. L. T. 181; 20 M. 

L. J. 1)1, relied on. 

A lessee from the holder of enfrancldsed service 
inam lands is n mere alienee an<l is not debarred 
by section 21 of the Madras Hereditary Village 
Offices Act from maintaining a suit in the 
ordinary Civil Courts. 

Palamalai Padayachi Shanmuga An^ari, 17 

M. 302; 4 M. L. J. 09; 6 Ind. Dec. (v. s.j 209 {F. B.l. 
and Vecrabadran Achari v. Suppiah Achari, 5 Ind. 
Cas. 477; 33 M. 488; 7 M. L. T. 198. distinguished. 

The question of jurisdiction of Courts to try 
suits is merely mechanical and involves no 
equities. [t6id.] 

Courts should depend upon reported cases for 
guidance, [ibid.] 

The practice of exhibiting certified copies of 
judgments inunreported cases of the High Court 
is deprecablc. [ibid.] 

Petition, under sections 115 of Act V 
of 1908 and section 107 of the Govern¬ 
ment of India Act, praying the High 
Court to revise the order of the District 
Court, Chingleput, dated the 18th Sep¬ 
tember 1922, in Miscellaneous Appeal No. 

3 of 1922, preferred against the order 
of the Court of the Additional District 
Munsif, Chingleput, dated the 10th De¬ 
cember 1921 in O. S. No. 218 of 1919, 
(O. S. No. 426 of 1919 on the file of the 
Court of the District Munsif, Tinivel- 
lore.) 

Mr. L. A. Gort?icZa Raghava lyer^ for 
the Petitioner. 

Messrs. Rajagopalan and Rajagopalan, 
for the Respondents. 

JUDGMENT.— In Original Suit No. 
426 of 1919 on the file of the Court of 
tlie District Munsif of Tiruvellore, plaint¬ 
iff sued for Rs. 210 alleging that he 
held a lease of blacksmith’s inam from 
the previous holder which had been 
continued by the present holders, de¬ 
fendants Nos. 1 and 2. The other defend¬ 
ants Nos. 3 to 8 denied that these holders 
had title. The District Munsif and the 
District Judge on appeal have held 
that the jurisdiction vested in the 
Revenue Court, and the plaintiff seeks 
to revise the order and judgment of the 
District Court. 
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DEYNANTHAKATH I’. PATIN’HARAYIL AVULLA. 

This is an lulen^^lillchised inain and u 
point directly in issue is Avhetlier the de¬ 
fendants Nos. 1 and 2 have any claim to 
succeed to the ollice, and vhetlier the 
plaintiff as lessee can recover tlie emolu¬ 
ments of the office. Section 21 Act 111 of 
1895 would seem, therefore, to ai>ply. But 
it has been settled thatsection 21 must be 
read with section 13. In spite of tlie 
generality of the language of section 21, 
the jurisdiction of the Civil Court is taken 
away ozily in those cases in which it 
is conferred on the Revenue Court by 
section 13: Mavualu Scclharam Xaidu v. 
Doddi Rami Xaidu (I). I'^nder section 
13 any person may sue before the (Col¬ 
lector for a village office or for its 
emoluments on the ground that he is 
entitled to hold such office and enjoy 
such emoluments. The section is cleaily 
confined to the persons claiming in their 
own rights as holders. Oji behalf of tlie 
respondents, it is urged that if this be 
so, a holder has only to lease the emolu¬ 
ments and leave it to the lessee to 
sue on his title in order to cany the 
suit away from the jurisdiction of tlie 
Revenue Courts The short answer is, 
that he can do this if he so pleases. 
The question of jurisdiction i.s merely 
mechanical and involves no eciuities. 
If a holder wants to sue, the Legisla¬ 
ture has inovided the Revenue Court 
as his forum ; if any other person is 
suing it has provided the ordinary Civil 
Courts. 

The defence has exhibited a certitied 
coiDy of judgment in an unreported case 
of this Court. I deprecate the prac¬ 
tice. Courts should depend upon re¬ 
ported cases for guidance. In this 
Exhibit it has been ruled that although 
the plaintiff’ is not a holder of the 
office and is a mere alienee from the 
office holder the suit is still governed 
by section 21, Act III of 1895 on the 
authority of Palamalui Padayachi v. 
Shanmuga Aiusari ('2J and Veerahadran 
A.cha 7 ’i V. Suppi<ih Achari (3). In Pala- 
malai Padayachi v. Shanmuga Aiisari 


(1) 5Ind. Cari. in7; .mi. 208; 7 M. I-T. 181; 
M. L. J. 91. 

(2) 17 M. .302; 1 M. L. d. 99; G Ind. Dec. (S. 
200(F.R.). 

t3;G lnd.Cas.477; 33 M. 188; 7 M. L. T. 19b. 




(2) the plaintiff sued on the ground that 
lie was the village carpenter "and as such 
entitled^ lo the lands attached to that 
office. The question for determination 
was whether the suit was barred by 
section 3, Regulation VI of 1831 and a 
Full Bench found it to be so i)arred. 
In V^eerabadran Achart v. Snibbah 
Achari (3) the plaintiff sued as holders 
for tlu' office of carpenter, and it was 
found that the office in this case was 
not one covered by the special acts. 
No reported case has been brought 
to my notice in which it has been 
ruled that a mere alienee is barred 
under section 21, Act III of 1895 and 
as at present advised 1 do not see how it 
could be so ruletl. 

I must, therefore, allow tliis jietition, 
and reverse the judgment and order of 
the lower Appellate Court. The Dis¬ 
trict Munsif of Tiruvellore has juris¬ 
diction and must proceed with the 
suit. 

Petitioner will have costs through¬ 
out 

V. N. V. Petition allowed. 


MADRAS HIGH COURT* 

StvCoND Civil Appeai. No. 947 op 1921. 

April 17, 1924. 

Present: —Mr. Justice Pliillips and 
Mr. Justice Aladliavan Nair. 
DKYNAN PAKATH DEYNAN 
KILNMATIIUMMA-Plain-tipp 

—Appellant 

vei'sus 


PA'ITNJ I ARA YIL AVCLLA a.vi) otiiehs 
- -Depen dants Nos. 2 , 3 , 4 and (J and 
5 th Dependant’s Legal REPiiESENTATivE 

— R i:S PO.N DEN TS. 

Ht tic nipt ion ■ Owner of parliul Cijuiti/ 
of leiUtnptioii ~ lii'jht to redeem entire, morttjotjc— 
Sat'ojuardintj of rit/hts of others. 

Tln^ fmiKi* of ii imrtial equity of rr'(lciiii)(iou is 
enlitled to n*(lcciu tJio entire Juorl^jage, .subject 
to tlie K.ifcflruanlins: of tj;c equal titlrj to jeffccin 
of any otJier person who lias n ri'fljt of redemp¬ 


tion. 


Mir^a Yadallr Bcq v. Tnkaram, 57 Ind. Cqs. 
535, 18 C. 22; (1920> M. W, 369; 26 L. T. 


[ 1924 ' 
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DKYXANTHAK.\TH 1 \ I’ATIXIIAUAYIL AVULL.V. 


O.V no M. L. J. 147; 2 P. L. R. P. T.) 12^; IB 

N. L. K. 17)1; 12 L. W. nO:’.; 22 P*.jn. 1.. R. 

17 I. A. 2U7; 2.") C. W. X. 211 tP. Jiiilhnsunan 
ynmltudvi v. Po rajnf’.-iti'u ni m Wunbudri. 22 M. 200; 
S Ind. Dec*, in. s.' 110, Joshi v. Uamchrunlra 

Oinkcir Joshi, 15 B. 21; <'■' liicl, Dec. (N. s.i 17, 
S V. 21 B. (UO; 11 Ind. Dec. in. s.) 


115. relied on. 

Rathna Muildli v, Pcrinnal Reddi/, 17 Ind. Cas. 
837; 38 M. 310; 12 M. L. T. 181; (1012) M. W. X. 
1168; 23 M. L. -T. 576. not followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge, 


Tellicherry, in A]jpeal Suit No. 77of 1918, 
(Api')eal Suit No. 594 of lOKi, on the file 
of the District Court, North Malabar), 
j)rcferred against the decree of the Court 
of the Principal District Munsif, 
Padagara, in Original Suit No, (>85 of 


1911. 

- Mr. K.Guvindd McnoUy for the Appel¬ 
lant. 

Mr. C. V. Ananta Kvish7ia Iije}% for the 


Respondents. 

JUDGMENT.— In this case the 
plaintiff is the owner of one share in 
the equity of redemption of the plaint 
properties which have been mortgaged 
to the second defendant. The Subordinate 
Judge held that the plaintilT was entitled 
to a decree for redemption of her share 
alone, but, as the plaintiff was not will¬ 
ing to take such a decree, her suit has 
l)een dismissed, and now in appeal she 
contends that she is entitled to redeem 
the whole of tlie i)roperty on payment 
of the Avhole of the mortgage amount. 
This is in ac'cordance with the decision in 
Huthasanaii Nambudri x. Para7ncsn'(i7'(nn 
Narnhudri (1) and also the decision in 
Moiu JosJii V. Raiiichandra Dinkar Jobdti 
(2) and Narayan v. Ga7ipat (3) but tlie 
former decision was expressly dissented 
from in a later one reported as Rathiia 
Mudall V. Pei'iniuil Reddy (4). Our atten¬ 
tion has however, been called to a very 
recent ruling of the Privy Council 
re])orted as Mi'rra. YadelH Begx. Tuka7’a77t 
(5) ill which it is held that, subject to 


(1) 22 M. 209; 8 Ind. Dec. i>*. s.) 119. 

(2) 15 B. 24; 8 Ind. Dec. (n. s.) 17. 

(.3) 21 13. 619; 11 Ind. Dec. (v. s.) 415. 

(4) 17 Ind Cas. 837 ; 38 M. 310; 12 M. L. T. 484; 
(1912) M. W. N. 1168; 23 M. L. J. 576. 

(5) 57 Ind. Cas. 535; 48 C. 22; (1020) 'M. W. N. 
309; 28 M. L. T. 95; 39 M. L. J. 147; 2 U. P. L. 
K. (P. C.) 123; 16 N. L. R. 151; 12 L. W. 503; 22 
Bom. L. R. 1315; 47 1. A. 207; 25 0. W. N. 241 
(P. 0.). 


the safeguarding of the equal title to 
redeem of any other person who had a 
I'ight of redemption, the owner of a 
partial equity of redemption is entitled 
to redeem the entire mortgage. It follows 
tliQt if the plaintiff is to be allowed to 
redeem the entire mortgage, we must in 
accordance witli the above mling provide 
for safeguarding the interests of her 
co-owners. It would be quite possible 
for the plaintiff to obtain a decree for 
redemption and then in collnsion with 
the mortgagee alloAv that decree to become 
barred by non-payment of the mortgage 
amount and, consequently, deprive her 
co-owners of their right to redeem. We 
think that in this case it will be advisable 
to send the case down to the lower 
Appellate ('’ourt in order to ascertain 
the amount due upon the mortgage, 
including the value of improvements, 
anrl to pass an order directing the 
plaintiff to deposit that amount in Court 
M'ithin three months of its ascertainment, 
and directing on such deposit being made 
a decree for redemption to be passed^ 
If the plaintiff' fails to deposit the amount 
her suit will have to be dismissed. We, 
therefore, send back the suit to the 
lower Appellate Court for disposal iil 
the light of the above remarks. 

Ordinaril 3 ^ a mortgagee is entitled to 
his costs; but, as lie has failed in this 
Court the ])laintiff would be entitled to 
her costs so far as this second appeal 
is concerned; but considering the fact 
that the learned Subordinate Judge's 
decision was in accordance with the 
latest ruling of this Court and was 
arrived at before the decision of the 
Priv\' Council was reported as Mh^za 
Yadelli Beg v. Tukaram (5) we think that 
each party should bear his own costs in 
tills second appeal. 


V. X. V. 


Case sc7it hack. 
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RAJAGOPAL CHETTY V. SIVAGAMI AMMAL. 


MADRAS HIGH COURT. 

Appeal against Order No. 458 of 1922. 

April 11, 1924. 

Present: —Mr. Justice Krisliiiaii and 

Mr. Justice Odgers. 
RAJAGOPAL CHETTY— Appellant 

VC 7*514 5 

SIVAGAMI AMMAL and another— 

Respondents. 

Traiisfcr of Property Act {1\' of }SSJ\ s. -- 
Fraudulent transfer—Impuyning creditor, whether 
should be creditor at date of alienation -Cou- 
sideration—Settlement on account of natui-al love 
and a-ffection. 

It is uot necessaiy under section 5.‘i of tlie 
Transfer of Property Act that the creditor im¬ 
pugning the alienation should liave been a credit¬ 
or at the time of the alienation. If a person 
makes a ti'ansfcr of his property in view of his 
becoming a debtor or of getting a decree passed 
against him in the future, and if the object of 
the transfer is shown to have, been to defeat the 
claims of his creditors, section oil will cover the 
case. 

From the mere fact that a settlement deed was 
executed on account of natural love and afiection. 
it does not follow that the intention was not to 
defeat creditors. The (luestion has to be jlec*idi*<l 
on evidence as to circumstances under which the 
transfer was made. 

Appeal against an order of the District 
Court, North Arcot, in C. M. P. No. 101 
of 1922 (E. P. No. 19 of 1920—0. S. No. 19 
of 1919, on the file of the Court of the 
Additional Subordinate Judge, Chit- 
toor—O. S.No. 24 of 1919 on the file of 
the Court of the Temporary Subordinate 
Judge, Vellore. 

Mr. C. V. Ananta Krishna Iyer for tlie 

Appellant. 

JUDGMENT.—This is an appeal 
Under sections 47 and 90 of the C ivil 
Procedure Code in an execution inattci'. 
The appellant had obtained a decree for 
a sum of Rs. 4,000 and odd against the 
second respondent his father and in 
execution of that decree had ^ attached 
certain items of properties. Now these 
items had been transferred by the father 
to his second wife, after the suit had 
been brought but before attachment, by 
a deed of settlement. The document is 
not on the record but we understand Ihat 
there is such a deed of settlement. The 
plaintiff thereupon inpugned the doci^ 
ment as one fraudulently executed 

a view; to defeat and delay the claims of 

60 


creditors, particularly of himself. The 
learned Judge disposed of l!ie mailer 
without taking any evidence as to the 
circumstances under which tlie settlement 
was executed to see whether it was not 
a case of fraudulent conveyance. He 
starts by observing that the plaintiif 
cannot be regarded as one of his father s 
cretlitors at the lime when the settlement 
was executed as he had not obtained his 
decree vet, tlie suit being only one on 
account. It is not, however, necessary 
under section 53 of the Transfer of Ih'o- 

perty Act that the creditor impugning 
the alienation siioiild liave been a credit¬ 
or at the time of the alienation. If a 
person makes a transfer of his ])ro])erty 
in view of his bec'oniing a debtor <)r of 
getting a decree ijassed against him inthe 
furturt% and if llio object of the traiisfei 
is shown to have been to <lefeat tlie claims 
of his creditors, section 53 will cover 
the case. The District Judge also says 
that the settlement deed was not execut¬ 
ed "ratuitouslv but on account of natural 
love^aiidailection. That may be so but 
it does not necessarily folk>w that the 
intention was not to defeat the creditors ; 
a man may merely make a transfer to his 
wife or a near relation of his to defeat 
creditors. The ([iiestion has to be decid¬ 
ed on evidence as to the circumstances 
under which the transfer was made. In 
this case the father is said to have trans¬ 
ferred all his ])roperlies to his second 
wife afterthe son had lirought his suitfor 
an account and for the delivery of his 
share of the family properties. 1 he 
transfer aeems prhna facie io be frau^ii- 
lenl but the question must be decided by 
tlie Court after taking evidence. \\ e set 
aside the order of the District Judge aiid 
rernaml the case to the lower Court for 
disposal in the light of the observations 
abtive made. Costs will abide and follow 

the result. _ , , 

V v Case remanded. 
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MITRA SEN SIN'GK V. JAX'KI Kl'AR. 

PRIVY COUNCIL. 

Appeal i-rom tiikOl'lk Ji'dicial Co.M-MIs- 

sionkk's ('’oL'UT. 

I. 11J24. 

P)-e.'ient :—Lord Siunv, Lord Fhillimoi’e, 

Sir John ImIro ami Mr. Ameer Ali. 

MITRA SEX’SIXGH and others - 

Appellants 

vi'nius 

Miti>ann}itit JAXKI KL'AR and 

OTHERS—Respondents. 

Eiid ncr Acl >1 o/' lS72\y y. Il-t Mutation — 

.Irccp'-OUf Ilf f\nt Pstopp'^l. 

The uuTC inutatiun of t)ie name of a j>ersoii 
ill p!tK*e m that of a clei.va6c(l uncler-proprietor in 
-r Ilf rei tain lainl, followed by acreptaiice (»f 
n !it from him by the proprietor, without any 
i.upiiry as to his title, does not operate as an 
t'slopi)*! asainst the projirietor. [p. 5)-l8, col. 1.] 

Tin* law of estoppel IS comi)encliousiy set forth 
in section 115, Lvidenee Act. \inder which it is 
necessary tlial the per.snn .'^oujilit to be estopped 
should have intentionally caused or permitted tlie 
■other party to believe a certain thing to be true 
and I j act uptm that belief, [jv 9-17, col. 2.] 

Appeal from the decree of the Court 
of the Judicial Commissioner, Oudh, 
dated the lOth March 1919, (Pandit 
Kanhaiya Lai, A. J. C., and Mr. Daniels, 
A. J. C.)> reported as 54 lad. Cas. 901, 
reversing that of the Subordinate Judge, 
P'yazabad, dated the 25th April 1916. 

Messrs. De Gniyther, K. C., and liaikes^ 
for the Appellants. 

Mr. Dube, for the Respondents. 

JUDGMENT. 

Lord Shaw.—This is an apjpeal 
from a decree, dated the 10th March, 
1919, of the Court of the Judicial 
Commissioner of Oudh. which reversed 
the decree, dated the 25th April, 1916, 
of the Subordinate Judge of Fyzabad. 

The appellants are the plaintiffs in a 
suit for possession of certain villages. 

. i fn d mesne profits, a claim 

which was rightly disallowed and of 
M'hich no more need be said. What 
remains is the suit for possession itself. 
Both the Courts Ijefore whom the suit 
came in India held tliat the plaintiffs' 
title to the villages was proved. Their 
I.ordships are in entire agreement with 
that conclusion. 

The Trial Judge decreed the suit fc>r 
possession. The Appellate Cuurt dis* 
missed it on the ground that the 
appelluuts were estopped from denying 


[1924 

all claim of the first respOU'dent to liold 
the villages for life as an imder- 
jiioprietor without power of alienatir;n. 
'J'he only (luestion in the a])peal is 
whether tlie appellants’ suit fails by 
reason of tliis alleged estr)p])el. In the 
opinion of the Board it does not so 
fail, and the appellants are not estopped. 

The villages are in the Fyzabad 
District and were the absolute i:>iopeity 
of one DImp Naraiii Singh. He was 
the owner of the taluk w'hich embraced 
them. On his death Ins wife, Rajait 
Kuar, claimed to be in possessioji of 
these villages as pukhtadar. Had she 
been so she would have been an under¬ 
proprietor with a right both heritable 
and transferable. In May, 1878, this 
question having been raised in Court, 
was settled by a compromise; and it is 
to the terms of that compromise that 
both parties refer. These terms are as 
follows;— 

In the case noted above I, the 
plaintiff, have claimed an under-pio- 
prietary right in 10 biswas share in 
village Mendhi Salimpur. We, the 
parties, have agreed to these terms, that 
in village Mendhi Salimpur I, the plaint¬ 
iff, shall remain in possession of the 
defendant’s share as under-proprietor 
during my life-time without the power 
of transfer and sale; that after my (the 
plaintiff’s death) the wife of Babu Kalka 
Bakhsh Singh, my son, shall also enter 
into possession without the' power of 
alienation and sale and any other 
person shall have nothing to do with it; 
that I shall continue to pay the Govern¬ 
ment land revenue and 15 per cent, the 
profits to the Talukdar defendant.” 

Rajau Kuar had possession of the 
villages \inder the agreement of May, 
1878, till her death in 1901, when her 
rights of course came to an end. 
Musammat Sunder Kuar, the wife of 
Kalka Bakhsh Singh, binder the terms of 
the agreement of compromise thereafter 
possessed the villages, but her rights 
ceased with her death in 1905. 

As the Judicial Commissioner pro¬ 
perly observes in his judgment “Kalka 
Bakhsh Singh is not shown to have iuul 
any other wife then alive. The limited 
rights a'eated by the compromise^ * 
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^therefore, came to aii end on the expiry 
of the above lire estates; ami the, pro¬ 
perty, -which was the subject of these 
.rights, subsequeully reverte.l to the iieir 
and successor in interest of the grantee 
then in existence. As Kalka Hakhsh 
Singh, the son and successor of the 
grantor, had sold his entire right, title 
^and interest in the jiroperty in dispute 

.to the Court of Wards. the 

vested interest he liehl in the reversion 
passed by the sale to the Court of 
Wards, who became entitled to that 
reversion on her death.” 

■In 1901) Kalka Baklrsh Singh married 
a second wife and there is no doulit of 
*the fact that she remained in possession 
for a period of al^out eight years. 
'Further, there is no doulU that she 
obtained a nlutation of names, and that 
she paid rent with 15 per cent, for 
collection to the Talukdav, that is to 
say, to the Court of Wards. It is upon 
these facts that the claim of estoppel 


arises. 

The assertion made when mutation of 
names was obtained was of course 
erroneous and must have been so to 
her knowledge. Mufiamm'it Janki Kuar 
■\Vd3 entitled neither to be entered in the 
under-proprietary registry as a pukhtadar, 
n 9 r had she under the compromise agree¬ 
ment, which was the sole basis of title 
Avuich could be founded upon, any rights 
whatsoever to possession of tlie villages. 
-Very possiblv what happened was simply 
'that the Collector and the ollicials charg- 
.ed with the mutation record assumed 
• that she, another wife of Kalka Bakhsh 
i Singh, was possessing tlie same villages 
on the same title as her predecessoi. 

< Two officials are examined (one a trans- 
■lator and petition writer in the Civil 
' Court who identities the signatures ot 
.the zilladars the other the zilladar and 
collector of rates) an^I they gave evidence 
•that the Court of Wards made no ea- 
‘quiries aVjout the status oC the persons 
.to whom the receipts were issued oi 
whether tlie defendant was in truth the 

■pukhtadar. , t- 

The Court of Wards, liowever. has dis- 

.covered the mistake which has been made 

and the fact that Janki Kuar 

had no title whatsoever to the pukhta- 
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dart rights and the present suit has been 
brought. 

With all respect to the Courf of the 
Judicial Commissioner it is diHieult to 
understand how the doctrine of estojipel 
aiiplies to a case of this cJiaracter. Tliere 
is no peculiarity in the law of India as 
distinguished from that of hhigland 
wiiich would justif}'such an api)Iication. 
Tlie law of India is compendiously set 
fortli in section 115 of tlie Indian 
Evidence Act, Act 1 of 1872. It will 
save a long statement by simply stating 
that section, whicli is as follows: — 

“When one person has, by his declara¬ 
tion, act or omivssion, intentionally caused 
or permitted anotiier iierson to believe a 
thing to be true and to act upon such 
belief, neither he nor liis representative 
shall lie allowed, in any suit or pro- 
.ceediiig between liimself and such 2 )er- 
son or his representative, to deny the 
truth of that thing.” 

There seems no place upon the facts 
for the suggestion that the Court of 
Wards has intentionally caused or per¬ 
mitted Janki Kuar to believe it to be 
true and to act upon the lielief that she 
was a talukdar or that she had any 
riglit of po.ssession under the comiiro- 
mise agreement already alluded to. 
Tliat point might be quite sufficient to 
dispose of the case. 

But the Court of the Judicial Commis¬ 
sioner goes so far as to declare that what 
has happened is “tantamount to a waiver 
for the time being of the right of rever¬ 
sion,” and that " the Court of Wards 
has thus been committed to recognition 
of the right of Musamwat Janki Kuar 
to succeed to the piikhtadari rights under 
the compromise as if she liad lieen tlie 
wife of Kalka Bakhsh Singh when 
Musammat Sunder Kuar died.” Their 
Lordships fail to understand how the 
doctrine of estoppel could ever be found¬ 
ed upon for the purposes of the recogni¬ 
tion of any such claim or the rearing 
up of any such right. The whole of 
this doctrine ajipears to he founded 
simply iijjon the traiisactiini of taking 
rent each year, but the taking of a rent 
each year may, and as the Courts Iiave 
properly held, did, bar by estoppel the 
Court of Wards from any claim foj- 
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mesne profits duriim tlie partieular year 
or years for which such rent was received. 
It estopped the ('ourt of Wards from 
maintaniiig that the lady ])ossessed the 
7 :u*operly with a Uahility to account or 
possess on any other or further terms 
than on payment of tlie rent made and 
taken. 

But there estoyipel slops and it can 
never he reared u]) into tlie creation 
of a ])Hkhf(i(hi ri rii;ht of a projirietary, 
lieritalile, and transferable character, 
nor can it ever create a right of posses¬ 
sion of the i)roperty for life under the 
same terms as some other person had 
previously ])ossessed it upon. 8uch 
foundations of title are unknown and 
thev can never he created in such a 
manner. 

At their Lordships’ Bar Mr. Dube in¬ 
geniously argued that there were, how¬ 
ever, other circumstances which might 
be founded upon for the purpose of 
producing such rights either of ]ierma- 
nent ownership or possession for life. 
Even were such a thing legally possible, 
it need only he remarked that in cases of 
estopiiel the onus of establishing the facts 
and circumstances from Avhich estoppel 
arises rests upon the person pleading 
it. No facts and circumstances whatso¬ 
ever, ainirt from the occupation, appear 
to the Board to have been established 
in this case. Their Lordships must de¬ 
cline to accept statements made in an¬ 
other suit (one which was dismissed) 
on the subject of the payment of mort¬ 
gages resting upon yjroperties. It is 
nowhere established that this ladj’ ever 
disbursed any payments of the kind, 
and it has to be remarked, in conclusion 
that she herself, who knew all the facts 
and the circumstances of the situation, 
did not give evidence in the case. On 
examination accordingly the case for 
estoppel seems to be ill-founded in law, 
and if it were well-founded in law seems 
to be quite unsubstantiated in fact. 

The decision in the case of President 
and Goveimors of Magdalen Hospital v. 
Knotts (X) ^yhic\\ was referred to in discus¬ 
sion, afforded no help to the respondents 
because, as observed by Lord Selborne, 

(X) (1879) 4 A. C. 324; 48 L. J. Ch. 579; 40 L. T. 

m\ 27 W. R. 602, 


a long term was “attempted to be 
granted by a charitable corporation at 
a peppercorn rent. If any rent had 
been reserved and received, however 
small, the legal relation of a tenancy 
from gear to year would have been creat- 
efl, and the Statute of Limitations could 
not have run.” 

Their Lordships will humbly advise 
His Majesty that tlie appeal should be 
allowed and the decree of the Trial Jud^e 
be restored with cost since that date in 
the Courts below, and with the costs of 
this ai^peal. 

N. H. Appeal allowed. 

Solicitors for the Appellants.—Messrs. 
Watkins and Hvnter, 

Solicitors for the Eespondents.—Messrs. 
BarroWy Rogers and Neville, 


MADRAS HIGH COURT. 

Appeal against Order No. 436 of 1922, 

July 10, 1924. 

Present: —Mr. Justice Wallace and 

Mr. Justice Jackson. 
RAJARATHNA NAIDU— Appellant 

versus 

RAMACHANDRA NAIDU and others— 

Respondents 

Civil Procedure Code (Act T'' of J008), 0. A'Af* 

7*. IfJ, Proviso J — Decree for payment of money— 
Mortgage-decree for sale. . ,, 

The second proviso to r. 16 of O. XXI. 
Procedure Code, does not appl.v to a mortgage- 
ilecree for sale which in essence is not a decree 
for payment of money. 

Laldkari Singh v. Manager Bhabatpura EstatCy 

12 Ind. Cas. 70; 14 C. L. J. 639 at p. 642; 16 C. 
W. X. 1.32, Lalla Bhagun Pershad v. Halloway, 
11 C. 393; 5 Ind. Dec. (N. s.) 1021, JagabandAu 

Pal V. Haladkar Pal, 41 Ind. Cas. 269; 27 C. 

J. 110, relied on. 

Vaidhinathasamu Jyer v. Somasiindram Pillo^t 
28 M. 473; 15 M. L. J. 126, Bayyana Ramayya J- 
Kidamarthi Krishnamin'thi, 32 Ind. Cas. 952; 40 
M. 2'JG; 3 L. W. 186; 19 M. L. T. 124; (1916) 1 M- 
\V, N. 133, Sadagopa Aiytngar v. jSe/iamma?, 7^ 
Ind. Cas. 861; 43 M. L. J. 761; 16 L. W. 758; .31 
M. L. T. 463; (1922; A. I. R. (M.) 510, distm- 
gnished. 

Appeal against an order of the Dis¬ 
trict Court, Chinglepat, in E. P. No. 5i 
of 1920 in O. S, No, 32 of 1916. 
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Mr. S, E. Sankara Jj/e?’, for the Appel¬ 
lant. 

Mr. T. R. Ramachanda Iyer, for the 
Eespondents. 

JUDGMENT.— The question for de¬ 
cision is Avhether the second proviso to 
O. XXI, r. 16 of the Code of Civil Proce¬ 
dure applies to a mortgage decree for sale. 

It applies in terms only to a decree “for 
tlie payment of monej’." The phrase in 
the old section 232 was *‘a decree for 
money.’* The alteration indicates that 
emphasis is to be laid on the word “pay¬ 
ment" and that unless the decree directs 
payment of money, the Rule will not 
apply. This is the view taken in the 
judgment of the Calcutta High Court in 
Laldhai'i Singh y. Manager Bhabatpura 
Estate (1). The Culcutta High Court 
has consistently held the view that 
this proviso will not apjdy to moit- 
gage decrees for sale [idde the above 
ruling and also Lalla Bhagnn Pcrsh<id 
Halloway (2) and Jagabandhu Pal v. 

Haladhar Pal (3)]. . 

Appellant relies on three cases ot 

this Court. Two of these, Vaidhianatha-- 
samy Iyer v. Soniasundram 1 iHai ( ; 
and Bayyana Ramayya v. Nulaniarthi 
Krishnamurthi (5) are not of much assist¬ 
ance as thej’ do not deal with the langu 
age of O. XXI, r. IG or the 

ing section under the old C imI 
cedure Code. In Sadaijopn Aiyengar x. 
Seliammal (6) language somewhat favowj- 
able to appellant’s contention been 

used, but even in that case it is '-’lear that 
the decree was a “decree for tlie pa> ment 
of money," although in the ^ase of e 
first defendant, tlie decree directed the 
money to be paid out of his ianiib Pr« 

pertv. None of these cases affects the 

general principle laid down in the C al- 
fuUaLses, and inherent, in -r opinion 
in the Rule itself, that the d es not 

apply to decrees which are in _ 

crees, not for the payment of money 

12 Ind. Cas. 70; U C. ^ J. 0.59 at p. G12; IG 

5 Ind. n*o^' 

(3) 41 Ind. Cas. 2G9; 2< 

ISO; 19 

M. L. T. 124; (HHG) J N. 133. 
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but for the sale of property. We are of 
opinion that the order ai)pealed against 
is correct and wa dismiss tliis appeal 
with costs. 

V. X. V. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Afpe-vl from Appell.\te Decree 

No. 630 of 1922. 

June 10. 192T 

Present:—Mr. Justice C’liakravarti. 
Sheikh SAUDI BRPARI and others — 

T'IEFENDANTS No.S. I TO 3 —Appeeeants 

rersKS 

Sheikh BCDllAl Pi.mnttkf and 
DefenD. vNTs Nos. 4 and 5 —Respondent.-?. 

Plendinos Sccou I app-af Adm is.'fihility f>r 
Tflevancy of evidtir'/', i/iicalion <>1 t)f 

d iCumentSanv^ <jivcu hy parliv.'i, elh-ct nf Anial- 

dari leasd Heyi'iiration. 

'j'li'' question whcllnu* a dtx'unionl is aamissii)le 

or n>t for want of resistration or irrolevancy. 

can be raised at any slii;?3 of the cas?. [p. 951, 

DdH v. Ba'tii Madko Dat. 19 A. TG; 
23 I. A. lOG; 7 Sar. 1’. C. J. 73. I) Iinl. Dec. ix. s.) 

50. referred to. , . , *. • 

Tbe mere name of a document d.'euies nothin^?. 

It is really what tlie document purports to d() that 

is of importance an<i the cjuestion must be deter- 

inined on that basis. [i’>id.] 

\n fimilduri lease which e mtains all the 

essential term.s of a lease recpiires rep:i.stration 
and is not admissible in evidence without 
tration The real test is whether the doeumeut 
nurports to be a lea.se or an a'-reement to lease or 
not If it not amount to a lease, it doe.s not 

re-iuire resistralion. fp. 9;d. eol.2.) 

Appeal against the decree of tlie Wiib- 

ordinate .Indge, Kourtli ('oi.rt, Dacca, 

dated tlie 2^,11 September 1921 reversing 

that of the Registrar Mnnsif, Munshiganj, 

dated the 31st J'dy 19.^). 

Babus Pyari Mohan Chatterjee, Hara~ 

dhan ChatUrjee, for the Appellants. 

Babn Troilakhya Rath (jhosh, for the 

Res)>andents. 

JUDGMENT. Tins is an appeal 
bv defendaiits No.s. 1 to 3 and arifles 
oiit of a suit brought byllie plaintilY for 
a fleclaration that certain lands apper- 
iaiu to his jote from which he 
wrontifiiUv dispo3se3.sed by the defend¬ 
ants. The plaintiff further alleged th^t 
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he was already a tenant under the land¬ 
lords of the land of dag Xo. 11 and that 
the landlords diuin, 2 :the Record of Rights 
included a portion of his jote within 
dag Xo. 1 of the Record of Rights Avhioh 
was recorded as khas patit. The plaint¬ 
iff further alleged that although he 
had an existing tenancy riglit to a i)or- 
tion of the lands now in dispute he was 
obliged in order to avoid a dispute with 
the landlords to take a fresh settlement 
frorh the landlords and that an amaldari 
was granted liv the landlr.rd.s in 1322 
B. S’. 

The dehmce of defeiulant Xo. 1 was 
that all these lands formed part of the 
zemindav'.s h'ha.-^ patit recorded in dag'So. 1 
and that he t(jok settlement from the 
landlords in 1324, and that, therefore, the 
lands appertained to the jote settled with 
him by the landlords. 

It appears that there was a local in¬ 
vestigation by which the Commissioner 
in his map indicated the situation of 
the different dags and their extent. The 
report of the Commissioner, however, was 
found l^y the lower Appellate Court as 
not helpful in the matter and that Court 

decided the case reallv without anv 

* * 

reference to tlie Commissioner's report. 

The Court of first instance held that 
the plaintiff was not a tenant with re¬ 
ference to the lands now in dispute and 
that the amalnama produced by the 
plaintiff was forgery and in the view it 
dismissed the suit. On appeal by tlie 
plaintiff the lower Appellate Court has 
reversed that decision and given a decree 
to the plaintiff as prayed for. 

.1 must confess that the judgment of 
the lower Appellate Court is, to say the 
feast of it, very unsatisfactory. As the 
matter stands a local investigation is 
-necessary for the purpose of ascertain¬ 
ing the dispute between tne parties, at 
any rate, for ascertaining how much of 
the lanrl now in dispute was really a 
part of the fote claimed by the plaintiff 
with reference to dag Xo. 11 in resjiect 
of vdiich he was already a tenent 
under the landlords. The lower Appel¬ 
late Court really rested his judgment 
on the finding, so far as I understand, 
as on the basis of the <’/7rt(7/drt7*f produc¬ 
ed by the plaintiff. As I have already- 



stated the First Court found this dociw 
ment to be not genuine. The lower* 
Appellate Court merely contended itself- 
l7v saving “There is no reason why* 
these should be suspected". With re¬ 
ference to the question as to whether' 
the awnidari was really a genuine' 
document or not and also as to Avhether’ 
it was anti-dated with a view to estab-; 
lish the plaintiff's claim which did not 
exist before the learned Subordinate" 
Judge refused to go into the question" 
on the ground that no question of. limi-' 
tatioii ciid arise in tlie present case. The; 
lower Appellate Court recorded the*; 
following fiiifling. “ There is absointel}’" 
no reason wliy they would be even sus¬ 
pected so. As tlie plaintiffs have proved 
their alleged settlements they are entitled" 
to get declaration of their respective 
titles in teims of the ayyialdaris. Al¬ 
though the learned Suboixlinate Judge 
found at tlie beginning of his judgment 
that the Commissioner’s report was not 
satisfactory lie Ijased his decree upon 
the demarcation made by the Cemmis- 
sioner." 

As I have already stated the defenciants 
have appealed and the learned Vakil 
Avho appears for them has contended 
that as the lower Appellate Court based 
his judgment with reference to the plaint¬ 
iff's title solely on the amaldari the 
plaintiff’s case is not maintainable ns the 
amaldai'i is not admissible in evidence 
without registration. The learned Vakil 
further contends that the questicil cf 
possession was material for the deleimi- 
nation of the question as to whether the 
amaldari was really a genuine document 
or not and tl.at the lower Appellate 
Court has committed an error in refus¬ 
ing to try that question. In su/^port of 
the contention that the document was 
not admissible in evidence the leained 
Vakil for the appellants has relied upon 
the Full Bench case of Syed Sufdar Reza 
-v. Amzad AZi O) and also upon the case 
id Elahi y, Hukinii (2). The learned 
Vakil for the respondents has contended 
that the question as to whether the 


(li “ C. 70,*?; 4 Shome. L. 
121; 3 lucl. Dec. (s. s.) 1001. 

<2> SQ IdcI. Cas. 907; 19 C. 
X. 38. 


R. 240; 10 C. L R. 
L. J. 464; 18 0. VT 

* w 
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(imaldari was admissible in evidence nr 
not was not raised in the Court of first 
instance and was not raised before tlie 
lower Appellate Court, ttierefore, it can 
not be raised here. With reference to 
that objection the learned Valcil for the 
appellants relied upon tlie judgment of 
the Juflicial Committee in the case of 
Mam Kishcfi Dus* v. Bfib}f Madho Du.s* 
(3). It appears to me that the cpiestion 
whether the auiuhZur/ is inadmissible in 
evidence for want of registration is a ques¬ 
tion which can be i*aised even if it were 
not raised in the Court of Appeal below. 
It has been pointed out that as a matter 
of fact the document was objected to in 
the First Court and it was not necessary 
for the First Court to fliscuss the ail- 
missihility of the document for tlie simple 
reason that tliat Court found the docu¬ 


ment to ])e not genuine. It is (piite 
clear that the question was not discussed 
by the lower Appellate C'ourt. But the 
question when raised here, I tiiink, 
must be decided, because the whele of 
the plaintiifs case depends as trie 1 by 
the lower Appellate Court u[)on the 
amaidari produced by him. As pointed 
out by the Judicial Committee in the case 
of Ram Kishen Das v. Babii Madho Das 
(3) and by a number of decisions of this 
Court when a question is raised whether 
a document is admissible or not on the 
ground of want of registration or on 
the ground that the document is irre¬ 
levant it can be raised at any stage of 
the case. It is such objections as can 
only be remedied if taken at the ea n- 
est stage that are not allowed to ne 
raised at a later stage. The question, 
therefore, arises wliettier this amaidari 
is admissil)le in evidence or not without 
registration. Mere name of a document 
decides nothing. It is really what the 
doeumenl purports to do that is of import¬ 
ance and the question must l^e deter¬ 
mined on that basis. The learned Vakil 
for the respondents relies unon the cases 
of Dukhan Chandra Mondal v. Fakijn 
Dhali (4) and Diocirkanath v. Lada Slk- 
dir (5) in support of the contention that 


, 15) A. 7u; 21 I. A. lO:?; 7 Sir. I' (’• .b 7:). 5» 

iQ'i. i).ic. s.) r>;). 

«b 8) lari. :557; O L. .1. ‘)J; C. WN 
10:13; (15)2!) A. I R. (O.) 55s. 

, (5; 33 O. 502. 


this amaidari is a document which falls 
within the class of documents discussed 
in the two cases cited him. The real 
test is whether this document really, 
purports to he a mere license to take 
possession, or in otlier words whetlier 
it is a document which purports to bq 
a lease or an agreement to lease or notj. 
If the document really does not amounli 
to a lease then under the authorities 
relied upon by the learned A'akil for 
the respondents it does not recpiirq 
registration. 1 had the document read 
to me and I have mvself carefully con¬ 
sidered its terms. It appears lo me tliat 

it was reallv a lease in all its essentials. 

« 

It contains recital of an api>lication for 
a lease by th"^ plaintilY. It contains the 
l)oundaries of the land to lie demised. 
It further recites that the lamlKord 
grants the jdaintitY the right to enjoy 
the land as a tenant on viaymmit of tla? 
usual rent payalile for siieli lands. It 
is ditlicult to see if it is not a lease 
what is wanting there to make it a lease, 
J, therefore, hold that this is a document 
wliich requires registration and is not 
admissible in evirlenee without registi'A- 
tion. 

But it is necessary that tlie lower ^Vp- 
liellate Court should tryanotlier question 
which arises if the amaidari is excluded, 
It is cpiite clear from the plaint tliat 
the plaintiff’s case was that a part if not 
the whole of the land now in dispute 
formed ]>art oi his old jote and that he 
was compelled by the landlords lo take 
a fresh settlement as he was unwilling 
to qiian-ed with his landlord. The judg¬ 
ment of the lower Appellate Court lends 
some support to this view when the lower 
Appellate Court .says: “It is alleged that 
the landlords said' that the northern 
])ortions of the plots did not appertain 
to the plaiiititY's jamas and iorced them 
to take settlements from them of such 
portions and they accordingly took settle¬ 
ments of such portions together with 
portion of settlement dng'So. 1 adjoining 
such portions to the north.” Tlu'refore, 
it has l>een contendeil by the leanicfl 
Vakil for the resixmdents tliat tlicre was 
an existing jote- as to n'liich tliere Ava.s 
no dispute and if the land Jiow in 
dispute was a jiart of that jote belonging to 
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the plaintiff ora settlement was already 
made with the plaintitT before any settle¬ 
ment with the defendants on receipt 
of nazar and on reeei])t of rent from 
the plaintitf. the plaint ilYlwill he entitled 
to rely n]')on these two (questions in 
support of his claim altliont^h tlie 
avinldari might he excluded from the 
evidence in this case. I think tliis con¬ 
tention of the learned Vakil for tlie 
respondent is of considerahle force. I 
think the case cannot he finally deter¬ 
mined witlioiit a determination of these 
questions. 

The result, therefore, is that the decree 
of the lower Appellate Court should V>e 
set aside and tlie case must go hack 
to the lower Ajipellate Court and that 
Court should determine the f[uestions 
wliethcr the laud in suit or any part of 
it formefl part of the existing jote of 
the i)laintitf or whether there was any 
completed tenancy of the plaintiff creat¬ 
ed hy the receipt of rent hy the land¬ 
lords for the disputed area before the 
amahlari- was granted. 

I may point out that if the lower 
Ajipellate ('ouit, when the case goes hack 
to that Court, hnds tliat tlie Commis¬ 
sioner's report is not satisfactory that 
Court would have tlie right to direct a 
fresh enquiry for the ])rov>er determi¬ 
nation of the situation of the different 
dags and the claim of the plaintiff 
with I'cferctu^e to his existing tenancy 
in any portion of the lands in suit. 

The costs of this appeal will abide 
the result, 

M. M. B. Appeal allowed. 

Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1469 of 1921. 

July 7, 1924. 

Present : —Mr. Justice Devadoss. 
TUMMALAPALLI xVNJANEYULU 
—Plaintiff—Appellant 

vers^is 

PEDASANGANTICHINNA SUBBTAH 

AND ANOTHER-DEFENDANTS NoS. 3 AND 4— 

Respondents. 

Guardian and minor—Debt due from Hindu 


father t<> minor — Pro-note hy sons—Suit hy guar-^ 
dian on debt -Decree against father—Dismissal 
against sojis—Omission to file pro-note, whether 
gross ncglig'^nce—hater suit by minor to re-open 
yirst suit, whether maintainable. 

Wlierc a suit is brought by the guardian of a 
minor against a Hindu father and his sons based 
uj>(>u their ordinary liability under the Hindu 
Law, in respect of a debt borrowed by the 
father for an alleged necessity, purposely with¬ 
holding a pro-note executed by tlie sons in favour 
of the minor plaintiff undertaking to share their 
liability, with a view to get a decree against all 
the members of the joint Hindu family, and the 
suit is decreed only against the father, the minor 
cannot on attaining majority re-open the case 
against the sons on the basis of pro-note on the 
ground that the guardian in the previous suit 
had been guilty of gross negligence in keeping 
back the j>ru-note. [p. 953, col. 1.] 

Goftepati Subhtinna v. Gnttepati i\arasamma, 26 
Ind. Pas. Ifi: 27 >1. L. J. 18fi, distinguished. 

Second api)eal against the decree of 
the Court of the Subordinate Judge at 
Masulipatam, in Appeal No. 1 of 1921, 
preferred against the decree of the Court 
of the Additional District Munsif, 
Tanuku, in O. S. No. 31 of 1918 (O. S. 
No. 151 of 1914 on the file of the 
Principal District Munsifs Court, 
Tanuku.) 

^Ii*. G. Lakshmanna, for the Appellant. 

Mr. Cli. Raghara Rao, for the Re- 
S])oiidents. 

JUDGMENT. —The onh' point urged 
in this second appeal is that the guardian 
of the plaintiff was guilty of gi*os3 
negligence and that he is, therefore, en¬ 
titled to re-open the ease decided against 
him. The plaintiff's guardian sued the 
father and his four sons for a debt due 
accoi'ding to her allegation by the whole 
family. The debt was ostensibly bor¬ 
rowed for the expenses of the marriage 
of the 4 th defendant, one of the sons 
of the first defendant in tlie previous 
stiit; she got a decree against the father, 
the first defendant, and the suit was 
dismissed against the sons. The plaintiff 
now wants to re-open the case and get 
a decree against the defendants Nos. 3 
and 4 on the ground that they execut¬ 
ed Exhibit A under which they under¬ 
took to share the liability. Exhibit A 
was not produced in the previous suit. 
Mr. Lakshmanua strongly relies upon 
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this fact and contends that the omission 
to produce Exhibit A in the previous 
suit, amounts to gross negligence. But 
it must be remembered that the pre¬ 
vious suit was leased upon the ordinary 
Hindu Law liability under which the 
father and sons are liable for a debt 
borrowed for a purpose such as the 
expenses of marriage of one of the 
sons. This omission to produce Exliil^it 
A in his previous suit cannot be 
sidered to be gross negligence. The 
learned Subordinate Judge has consider¬ 
ed the matter and he is of opinion 
that the document was kept back pur¬ 
posely in order to get a decree against 
all the defendants, i. e., the fatlier and 
sons. In the face of that finding, 
it is impossible to contend that the 
plaintiff's guardian was guilty of gross 
negligence. Mr. Lakshmanna very strong¬ 
ly relies upon the case rei^orted in 
Qottepati Sithbanna v. Gottepati Au/vi- 
samma (1). There the father set up a 
right by adoption, while he could 
well have set up a title under a Will- 
The father evidently in order to get 
the whole property set up the case ot 
adoption, which was false to his know¬ 
ledge and the finding in that case was 
that the father was aware of the exist¬ 
ence of the Will under whieh he 
son W'ould be entitled to ha f the 
property. The learned Judges held that 
the father w^as guilty of gross negligence 
inasmuch as he set up a false case o 
his knowdedge and did not set up a 
case which w'as true to his knowled-,e. 
In Chunduru Ponnayyah v. Uajam 

Viranna (2) it was held that a ^l^cree 
could be set aside for the fraud or 
collusion of the guardian ad htem in not 
defending the suit on behalf of the 
minor The facts are diherent lieie 
The guardian claimed a decree against 
five persons w'hereas she could have been 
satisfied with only a decree against 
defendants Nos. 3 and 1. It ^ 

said in the circumstances that she was 
guilty of gross negligence which would 

(2) 70 Ind. Cas. G68; lo M. 

(1922) M. W. N. 213; (1922) A. I. K (M ) - 

L. J.429, 


entitle the jilaintiff to have the case 
re-opened. 

Tlie second appeal is dismissed w'ith 
costs. 

V. X. V. Appeal dismissed. 

X. H. 


CALCUTTA HIGH COURT. 

Appeals from Appell.ite Decrees 
Nos. 2502 AND 2503 of 1921. 

May 2, 1924. 

Present: —Mr. Justice Walmslej^ and 

Mr. Justice IMukerji. 

PRASANNA DEB RAIKAT— Pl.mntiff 

—Appellant 
versus 

ACHHIRUDDIN MAHAMAD and 
OTHERS—Defendants—Respondents. 

Hciiffo! 'renanetj .let {VIII of PsSo), VC.;, 
l(H> Appliciiiimi by landUu-d under s. 1(15 and 
by tenant under s. KUr Disposal of application 
under s. lOd stayed by consent of parties—Decisioii 
given in application under s. ]05 before final deci¬ 
sion in application under s. I0(>~ Decisions under 
Uvo sections conflicting- Decision under s. 106, 
U'hcther binding. 

A landlord applied for the settlement of fair 
rent under .section 10.3, Hcnfral 'Tenancy Act. 
Then the teuani made an application under sec¬ 
tion 10() allc'^ins: that he had held his tenancy 
nt a uniform rate of rent h)r .so loiiK that he was 
entllled to I he j)rc*snmpf ion under section .50 of 
the Act. The hearing of the api>lieation under 
section 10.") was .slaye<l until the (li.sj)osal of the 
ai)pliealion under section UHi on tlie frround, that 
the case under section KKi would (lisj)ose of the 
question whether tlie rent was fixed or not and 
thi.s arf(ument was not ehalleuffed on ])c!ialf of 
the landlor<l. 'I'he apj»licatiou under .veetion 100 
was dismissed for default and revived and decided 
eventually in favour of the tenant hut between 
the date of its dismissal for default and the 
order for restoration the api)lieation under soc- 
ti<ai 105 was taken uj) au<l a rent hi#<her than 
that entered in tlie Keeord (»f Uiffhts was fixed ns 
fair rent ; 

Held, iMukerjee. J., dissentinpV- that as by 
mutual con.sent of the landlord and tenant the 
question whether the rent could he enlianeeci or not 
was to he s<*ttle(l in ai»pliealion under section 10(i, 
the matter sliould l>e looke<l at from the i)oBition 
which the jjaiiies would have <jeeuj)ied Inid the 
application umhr section 100 been not 
dismissed for default and the apjOieation under 
geetioii 105 not taken up hy the Uevenue Otiicer 
and the i)arties should he houiul hy the deci.sion 
in application under section 100 and not l)y that in 
application under section 105. [p. 954, cols. 1 & 2.j 
Appeals against the decrees of the 
Suljordiiiate Judge, Jalxiaiguri, dated 
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the 3rcL September li)21. modiiyin,^' 
those of the ]\Iunsif, First Court at tliat 
l^laee dated the 30ch June 1920. 

Balju Jitendra Kumdr Soi (iui)f<i for 
Babu Upeiidra Lai Roy, for the Ap¬ 
pellant. 

Babus Brojo Lai ChackeiLutty, (with 
liim Babus ^’u.'^77 Bo.se and Blra j 

Mahan Majumdar), for the Re.s])ondeut.<. 

JUDGMENT. 

Walmsley, J.— These two appeals 
arise from two rent suits which 
■were decided by one judgment. A third 
appeal’ from the same jiulgment lias 
abated. The landlord is the a])pellant. 

The facts are as hdlow.^;. There was 
a Record of Rights prepared and iiiially 
])ublished. In it the respondents were 
shown as tin* owners of sc'parate jafes, 
eacli jato bearing a sei.>arate jama. 
The lainllord made an aiiplicatiou under 
section 105 of the Tenancy Act for the 
settlement of fair rents. Then one 
Osman Ali put in an application under 
section lOG alleging that his joic and 
the jotes of the respondents formed 
part of a parent jole, whicii liad lieen 
held at a uniform rate of rent for so 
long that the holders were entitled to 
the presumption arising under section 
50 of the Act. The respondents did not 
join in that application or make similar 
applications, but they were made pn;- 
forma defendants. The hearing of the 
applications under section 105 was 
stayed until the disposal of the appli* 
cation under section 103. and the reason 
alleged by the respondents for seeking 
a stay was that the case under section 
103 would dispose of the cpiestionwliether 
the rents were fixed or not and this argu¬ 
ment, I understand, was not challeng¬ 
ed on behalf of the landlord. The 
application under section lOG was dis¬ 
missed for default, but later it was 
revived, and it was decided eventually 
in favour of (3.sman Ali. I nfortunate- 
ly between the date of its dismissal 
for default and the order for restora¬ 
tion, the applications under section 105 
were taken up, and fair rents were fixed, 
such rents being higher than the rents 
entered in the Record of Rights. It is 
for these fair rents that the present 
suits have been brought. The Court 


of Appeal below has held that th& 
plaintiff cannot recover more than the. 
old rents The object of the landlord’s^ 
appeals i.s to obtain decrees for the 
fair rents lixecl in the proceedings, 
under section 105 of the Act. 

It is argued for the plaintiff that 
these particular resjiondents made no 
aj^plications under section 106, that tliey^ 
miglit liaA'e apjjealed against the orders, 
settling fair rents or applied for revision, 
and that the Revenue Officer’s decision, 
has imder section 107 the force and 
effect of a decree of a Civil Court in 
a suit between the parties. These cri¬ 
ticisms arc correct but T think we 
are entitlerl to go below the surface to 
actual po.siti{)ii taken up by tlio yiarties. 
To my min<l it i.s clear that by mutual 
consent tiie (piestion whetlier the rents 
could be enliancctl or not was to be 
settled in Osman Ali's application: and 
liad the Revenue Officer been apprised, 
of the fact that steps had been taken 
to have that application restored he 
would not have proceeded with the 
applications under section 105. The fact 
that he was not informed is not due 
to any fraud on the part of the land- 
lonl or any negligence on the part of 
the tenants, but to the confusion which 
inevitable results from the immense 

9 

volume of work with wliicli a Revenue 
Officer has to do deal. Consequently 
the matter should be looked at from 
the position which the parties would 
have occupied if the tnie facts had been 
made known to the Revenue Oficer. 

A^ the question of eniianceability has 
been decided in the tenant’s favour, I 
think the reasonable view of the situa¬ 
tion is that taken by the learned Judge 
in the lower Court. This view was 
taken by another Bench of which I was 
a meiiiber. 

I think, therefore, that the appeals 
should he dismissed, but in the peculiar 
circumstances I woidd leave eacli party 
to bear its own costs. 

My learned brother unfortunateh* 
takes a ditferent vie^v and he would 
allow the appeals. In tiiese cases my 
o]union must ))revail, whether Ave pro¬ 
ceed under the Letters Patent or under 

the Code, 
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The result, therefore, is that the ap- jection that the rents 

_i_ y • • 1 I 




peals are dismissed, each party beaiing 
liis own costs. 

Mukerji, J. —I have had the advant- 
tige of perusing the judgment just now 
delivered by my learned brotlier. I 
regret very much that I have not been 
able to agree in the orders which he 
has passed ui these two apt)eals. 

My difficulty arises from the clear 
provision of section 107 of the Bengal 
Tenancy Act which attaches linality to 
decisions under section 105 of that 
Act. 1 am unable to construe the con¬ 
sent of the ))laintiff to the adjournments 
of the cases under section 105 as an 
admission on his pari, even by implica¬ 
tion, that the decision in tlie case under 
section 106 would govern those cases. 

In one of these cases, viz.. Case 
No, 1702 of 1913 which relates to S. 
A. No. 2563 of 1921 there was a 
clear order of the Revenue Officer that 
the decision in the case under section 
iOG would not apply to it. The reason 
for that order was that the case under 
section 106 was with reference to a 
different kfiotian. It should be observed 
that that case related io Khatian No. 351 
while the three applications under 
section 1U5 (two of Avhich relate to 
the present appeals; and the third 

No. 2561 of 1921 which 
been dismissed on the 
it had abated) related 
Nos. 32S, 334 and 345. 

therefore, applies to the 
other cases as well. It may be, as 
found by the learned Subordinate Judge, 
that the jotes in the present suits aie 
parts of the same Chemeru Chandura 
;/oie, to which the Jote of Osman All 
iielongs. It is true that the respondents 
Nvere pro forma defendants in the case 
under section 1U6; l)ut they were im¬ 
pleaded only because jiortions of the 
original jf^te were in their occupation. 
The real point decided in that case, how¬ 
ever, was llie lixit\' of rent and tlic 
character of Osman Ali’s and there 
was no decision with reganl to the jotes 
of the respondents, it docs not appeal 
that either in the case under sedition 
106 or in the cases under .sectioiy Ib-U 
the respondents ever pressed their ^b- 


oae to S. A. 
has already 
■ground that 
to Kkatians 
This reason, 


of tlie jotes 
were not lialile to enhancement or lock 
any steps to get them declared mo- 
karari. 1 do not, therefore, see how the 
decision in the (rase under section 106 
can be of any avail to the respondents 
so long as the decisions under section 
105 stand and so long as they are not 
found to have been vitiated by fraud. 
When the decisions have not been set 
aside by one or other of the modes 
recognised by law, effect must, in my 
opinion, be given to them. 

Suixstantial justice perliaps will be 
done by tlie orders which my learned 
brother lias passed in these appeals. 

I am, however, unable to dismiss them 
in view of law as it stands. Ju 
my judgment these ajipeals should he 
allowed,' the decrees of the learned 
Subordinate Judge reversed and those 
of the learned Munsif restored with 
costs. In view of the peculiar circum¬ 
stances of these cases I would make 
no order as to costs either in this 
Court or in the Court of Apjieal below. 

There remains the queslion as lo what 
should be the result of this difference 
of opinion, d'he question is not fiee 
from difficulty. On tiie one hand there 
is the practice, Tiniform and unvaried, 
followed by all the High Courts in 
India so far as appeals under the Civil 
Procedure Code are concerned ever 
since the provision corresponding to 
section 98 of the Code of Ci^il 
Procedure was embodied in the 
law of Civil Procedure of acting 
under the said provision; and on the 
other hand there is the decision of 
the Judicial Committee in the case of 
Bhaidas Shivdas v. Bai Gulab (1) that 
clause 36 of the Letters Patent should 
'ipplv a decision the wording of which 
does'not suggest that the clause shouhl 
applv onlv to Original Side Appeals and 
appeals under the Letters Patent and not 
to appeals under the Code of Civil Pro 
cednre It would serve no useful pur- 
l)Ose to enter upon a discussion of the 

. 1 ) (in InU T’ny H22; 2.') (' ^y. tlO"), 40 M. L. 

1 U (i*>i Vr P. L. K. IP. (V) 22; H L. W. 7; 

MOOD m'w X 408; 20 M. L. T. 45 B. 718; 
iO il i:. T. ll'.); 4H 1. A. 181 U'. C.,. 
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authorities bearing upon the (jiiestion. 
They have been exhaustively and ela¬ 
borately discussed and all eonr-eivable 
arguments, pro and con, have been 
considered in the judgment of Suhra- 
■wardy, J., Appeals from Orders Nos. 19 
and 20 of 1923. Speaking for myself I 
doubt ven^ much that their Lordships 
of the Judicial Committee intended 
their decision to be of such far 
reaching consequences as to upset the 
settled practice which has obtained in 
this country close upon half a century. 
The fact that -only three cases have 
been referred to in their Lordships’ 
decision as showing that the applica¬ 
tion of clause 36 of the l^^tters Patent 
was not a novel idea and that all the 
three cases are clearly cases where the 
provisions as now contained in section 
98 of the Civil Procedure Code could 
not possibly apply eontirms me in my 
doubt. It is well-known, however, that 
there is a diversity of judicial opinion 
with regard to this matter. iMy learned 
brother, I find, has taken a contrary 
view in the appeals referred to above. 

It is unnecessary, however, to pursue 
the matter further on the present 
occasion, because it would make no 
practical difference in result so far as 
these appeals are concerned, whether 
the one or the other view isaflopted. 

2,1 3 , ^[ppedls dismissed. 


MADRAS HIGH COURT. 

Second Civil Affeal No. 2 of 1921, 

March 19, 1921. 

Present: —Mr. Justice Krislinan. 

NALLULl PANDAR.MTilL KARNA- 
VAN RAMAN MKNON— Defendant 

No. 1— Appellant 

x'ersHS 

The secretary of STATE for 
INDIA IN COUNCIL represented by the 

COLLECTOR of MALAPAR and 

OTHERS—Plaintiffs Nos. 1 t<^ 1 and 

Defendants Nos. 2, 3, G, 8, 11, 12, 

15,18, 19 AND 20—Respondents. 

landlord and tenantsuit—\otice to 
quit—Validity of notice ieh:thc:' canbe ({ueslione l 
in appeal—by landlord ■■\-Cic: 6jr.)rj 
und after assirfnment. 


■\Vhere in a suit in ejectment the landlord allege® 
the termination of tenancy by a proper notice to 
fjuit and the tenant raises no objection in hia 
■written statement and no issue is framed as to 
the sulliciency or validity of the notice, it is not 
open to the tenant in appeal to raise the ques¬ 
tion. fp. 5)57, col. 2.] 

Abdulla Rawutan v. Suhbarayyar, 2 M. 34G; 3 
Ind. Jur. 100; 1 Ind. Dec. (n. a.) 511, Subba v. 
\'<uj(ippa. 12 AI. 353; 13 Ind. Jur. 25G;_4 Ind Dec. 
(S', s.I 51)5, Avmuyam Filial, In re, 15 Ind. Cas. 
581. Venleapappier v, Ra7na.<iwami Aiyar, 52 Ind. 

Cas. 517; 10 L. W. 137; (1911)) M. W. N. 548 
Muthu Reddi v. Muthii Venhatapathi Reddt, 37 
Ind. Cas. 1; (1910) 2 M. W. N. 180; 4 L. W. 168; 
31 AI. L. J. 354, ivwn/itt Kuttan Nair v. Govuidan 
Xambiiduri, G2 Ind. Cas. 390; 13 L. \V. 397, relied 
on. 

The person who is the landlord and entitled to 
possession on the date (*f a notice to quit is 
the proi)er person to give the notice and an 
assignee within the currency of that notice can 
take advantage of tlie notice sent by his assignor 
and rely upon it when he brings a suit for re¬ 
covering possession, [p. 958, col. l.j 

Wnrdsli'!/ lireicrry Co,, v. Halford, ilDOl) 90 L. 
T. 8!), (listingtii.slied. 

Where the assignor has under the terms of the 
assignment undertaken to get possession from tiie 
tenant and to hand over the i)roperty to the 
assignee, a mJtiee to (^uit by the assizor, even 
after the as.signment, is valid and effective. [i6id.l 

Appeal against the decree, dated the 
22nd JuIa’ 1920, of the Court of the Sub¬ 
ordinate Judge, South Malabar, at 
Calicut, in A. S. No. 1 of 1920 (A. S. 
No. 826 of 1916, on the file of the District 
Court, South Malabar), preferred 
against the decree, dated the 4th August 
1919, of the Court of the Principal Dis- 
ti'ict jMunsif, Tirnr, in O. S. No. 186 of 
1918. 

j\Ir. K. P. M. Mction, for the Appellant. 

The Czovernment Pleader, Messrs. A. 
P. Rama Krishna Iyer and P. Gavinda 
Menoii, for the Resi)ondents. 

JUDGMENT.—In this case the 
Secretary of State and the three persons 
who purchased the lands which were 
the subject-matter of Second Appeal 
No. 1025 of 1921, in which judgment has 
just now been delivered, are the plaint¬ 
iffs. They sue to recover possession 
of the lands from the defendant on 
the ground that the defendant's lease 
had been terminated bv a proper notice 
to quit and the.v are entitled to posses¬ 
sion. The decree was asked to be 
given in favour of plaintiff's Nos. 2 to 4. 
The lower Courts have granted the 
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decree asked for and the defendant ap¬ 
peals. 

It is contended on his behalf that 
his tenancy has not been i)roperly 
terminated by a proper notice to qiat 
and that, therefore, lie was not bound to 
surrender i:)ossession. The argument 
is that the notices as issued by the 
Government, J^lxliibits O and P, were 
not issued by the party entitled to issue 
notices, as by the time they were issued, 
the Government had parted with all its 
rights to plain tills Nos. 2 to 4 and tliey were 
the proper parties to issue notices; it is 
argued that notices should consequently 
be held to be bad. Before considering 
this matter, it must be oliserved that 
in the plaint an allegation was made 
that notices—(Exhibits O and P) dated 
14th December 191G and 21st Feliruary 
1917 were given by the Government to 
the defendant and that, as the time 
fixed under them had expired, the 
defendant’s tenancy had been properly 
terminated before suit. The defendant 
raised no objection to this averment in 
his written statement and no issue 
was framed as to the sufficiency or the 
validity of the notices. In the appeal 
memo, in the lower Appellate Court, 
the point was, however, taken and the 
affidavit filed by the learned Vakil 
for the appellant in that Court sa\s 
that the point was argued before the 
Subordinate Judge, but no notice Avas 
taken by the Subordinate Judge of this 
contention possibly because the 
had not been raised in the Court of first 

The first question then Avliich arises 
for decision is whether it is open to the 
defendant now in second appeal to 
insist upon the point being raised aiifl 
considered. lie has relied upon two 
cases reported in Abdullah Rawutafi 
V. Subbarayyar (1) uud bubba v. 
Nagappa (2) in which questions of 
notice were allowed to be taken in 
second appeal when thej^ weie not 
taken in the lower Courts but these 
decisions Avere subsequently consideied 

(1) 2 M. 3fC; 3 Incl. Jur. 160; 1 Ind. Dec. (s', e.) 

(2) 12 M. 353; 13 Ind. Jur. 256; 1 Ind. Dec. (s', s.) 

595. 


by this Court in seA^’eral cases Avhich 
have been liroiight to my notice and 
the A'iew taken in llie later eases is 
that though it is oiien to the Court, to 
allow such a point to lie taken in 
second appeal, it is not bound to do 
so; and it seems to me that ordinarily 
it should not allow it to be taken, 
l)ecause if a ])oint like that is alloAved in 
second ajipeal, Avhen it Avas not taken in 
tiie hirst Court, the result Avill be that 
the plaintilT Avill be i)rejudiced as he 
AA'Ould lose the adA^antage of AvithdraAving 
his suit, Avheii he finds tliat his notice 
Avas not a proper notice, and of bringing 
a fresh suit at once after giving a proper 
notice. The autliorities cited for the res- 
jiondentsare L. P. A. 102 of 1913, Armugam 
Pillai, In re (3), Muihu Reddi A^ Muthn 
Venkdtapatlii Reddi (4), Veukapappier 
Ramasicami Aiyarib) and Kunhu Kuitan 
Nairv. Govindaji Nambudu^-i ((>). In all' 
these cases, it Avas held that the point 
should not be alloAved to lie raised for 
tiie first time in second appeal. No 
doubt, as i\Ir. Menon points out, in the 
cases of Venkapappiev A^ Ramaswaml 
Aiyar (5j and Kunhu Kuttan Nair \\ 
(Jovindan Namhuduri (G) some point aa'us 
made of the fact that the (luestion AA-as 
not raised even in the lower Appellate 
Court, but 1 do not think there is any 
A'alid distinction, betAveen a (-ase where 
the point is taken in the lower A])- 
jiellate (V^urt, hut not in the Court of 
first instance and a case Avhere the 
]K>int is taken in neither of tlie loAver 
Courts. If the point is to lie treated 
as a necessary part of the allegation 
by tlie ])laintifT (the landlord) Avliich he 
should prove to obtain a decree in 
ejectment, it Avould not matter Avhetlier 
it Avas not taken in the First Court or 
in both the lower Courts, hut that 
vicAv has not been adopted and I con¬ 
sider that the proper view is that, Avhen 
the point is not taken in the lower 
Courts, it should not he alloAved to he 
taken in second appeal. In this case, 

('3) 15 Ind. Cas. 5S1. 

(1) 37 Ind. Cas. 1; (1910) 2 M. W. N. 180; 4 L. 

168; 31 M. L. J. 354. 

(5 52 Ind. Cas. 517; 10 L. W. 137; (1919) M. W, 
N. 518. 

(0; 62 Ind. Cas. 390; 13 L. W. 397 at p. 400. 
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nut exei’cise llie right of giving notice 
to quit to terminate the tenancy. The 


so far as the property for vluch iKitta 
lias been given to ]>laiatirrs Nos. '2 and 4 
is concerned, proper notice was given to 
the defendant by the Government be¬ 
fore the were issued to those plaint- 

irts. It is clear, tlierefore, that the 
principle relied upon hy Mv. iMeiion 
that, when a lamUonl i)arls with tlie 
right of i>o5scssion of his property to a 
third party l)y either mortgaging or by 
selling away the property, he Jias no 
longer any right to give notice to quit 
as tlie proper ])erson to give the notice 
is the transferee as held in Wonlsletf 
Brcicenj Co. v. Halford (7), will not 
apply, for the English cases recognise 
that the person who is the landlord 
and entitled to possession on the date 
of the notice to quit is the proper 
person to give the notice and that an 
assignee within the currency of that 
notice can take advantage of the notice 
sent by his assignor and rely upon it 
when he brings a suit for ^covering 
possession. As regards the third plaint¬ 
iff it may be that there is some difficulty 
as the notice regarding his land seems 
to have been issued after the pi/ftu was 
granted to him. It is, however, very 
doubtful whether the principle laid down 
in Wordsley Brewery Co., v. Halford {7) 
will apply to this case. That was a case 
where the owner of a certain property 
at first gave an oral lease to the de¬ 
fendant and subsequently during the 
continuance of the tenancy granted to 
the plaintiffs as period lease of 14 years. 
After granting this lease a notice to quit 
in writing addressed to the first tenant 
signed by the husband of the owner of 
the premises as her agent to deliver 
possession of the x>roperty was served 
upon the tenant. The question then 
was whether that was a proper notice 
to quit and their Lordships no doubt 
held that it was not a proper notice, but 
their reasoning was as follows. They 
held that, as soon as the second lease 
was granted, it took effect at once, that 
'the grant of tlie lease “passed the rever¬ 
sion and not merely the attornment , 
>nd that, .therefore, the grantor had no 
longer any right of possession and could 

f ' « • w • * 

(7; (I'jgy'i'O L. T. 8y. 


argument turned upon the questioa 
whetlier the granting of tlie period lease 
amounted to the pas.sing of the reversion 
or not, and tlieir I.,ordshii»s say after 
discussing about some authorities “it 
is said that some autliorities are incon¬ 
sistent with that view, that is, tlie 
A’iew tliat it did pass and to some ex¬ 
tent they may he, but even if that is so, 
Ave have to clioose lietAveen them all. 
We must hold that the reversion 
passed”. In the present case the 
Government .graiited patias to the plaint¬ 
iffs. If there Avas an arrangement, as 
suggested by the Government Pleader, 
between the Govei'nmeut and the plaint¬ 
iffs that the GoA’ernment's right to 
recover possession Avas to continue and 
that they should get possession from 
the tenant and hand it over to the 
pattadars, the right to possession for 
the limited purj.>ose Avill still remain 
in the GoA’-ernment, though pattas may 
liave been granted. If this is so, I do 
not see Avliy the Government is not 
the proper authority to issue the notice 
to quit. 

The point as to notice has not been 
tried; it Avas not taken in the F'irst Court 
and to allow it to be taken now Avill 
involve a fresh tz'ial on facts. I do not 
think I am bound to allow such a 
point to be taken in second appeal. 

The second appeal fails and is dismiss¬ 
ed Avith costs one set. 

V. N. v. Appeal dismissed^ 


CALCUTTA HIGH COURT. 

Appeal from Appell.ate Decree 

Xo. 685 OF 1923. 

May 19, 1924. 

Present :—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Chakra\"arti 
SREERAM CHUXDER BASU 

AND ANOTHER—DeI’I’.N'DANTS— 

Appellants 

versus 

XAGEXDKA XATH CHATTERJEE 

AND OTHERS — PLAINTIFFS AND ANOTHER 
— 1 ) E F E N D A N T— -R E '5 PfJ N D K .STTS . 

BiH'jd Tcn'j.nzy Act {VIII of iSSJ), fV-r 
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Noii‘tvansferabh' tcnan-.y —-Sa^c 6.7 eifcct 0 / 

— Tran-ifo'ce, position of. 

AVlioa a teniiil hiving no Iransf-.'rabl? interest 
transfers his inlerc.st and puts tran^felve in 

X^ossession, the origin.il loniney may be treated as 
abandoaed, and when the tra’asferee takes posses¬ 
sion of llie land lie i.s id lietter than a trespasser 
as against the landl"rd. [p. IIGO, eol. 1.) 

Ax>]->eal against a rlecr^e nf tlu^ Ackii- 
tional District JLulge, Jlowrah Mooglily, 
dated the llth of Xovemiier iOiH. afHnii- 
ing that of the Munsif, Second Court at 
Howrah, dated the 27th of March 1911). 

Babii Monmotho Xatli for the 

.Appellants. 

Babu Narendra Kumar Bose, for the 
Respondents. 

JUDGMENT. 

Chakravarti, J-—'I’his is an ap- 
'peal on behalf of defendants Nos. 1 and 
3 and arises out of a suit l.u'oughL by the 
plaintilfs for recovery of certain land. 
Both the lirst and the lower Appellate 
Courts have given a decree in favour 
of the plaintilfs. The facts necessary for 
the determination of this ai)peal are shoit- 
•ly these. Tlie plaintilfs claim to be 
occupancy raiyats with reference to the 
land in suit. The defendants _ \vho aie 

called 

\mder-raiyats - , , i. 1 

wnder-raiyats sold their interest to detend- 

ants Nos. i and 3. The defence of the 

defendants was so far as it appears Ironi 

the judgments of the Courts belon and 

the issues which have been read to us, 

that the Koles were not nnder-raiyats and 

also that the Koles had a transferable 

right in the land and that they luid no 

abandoned their rights. It appears that 

although the defendants had 
pearance and issue.s were raised, ultimat 
lyatthe trial, they did not appear on 
the ground that certain papers which had 
.been sent for at their instance, ^yere not 
before the Court at the time ol the triah 

The result was that Uie Munsif tried the 
suit ex parte and accepting the 
evidence which stood 
■passed a decree in favour p '’''“"•'/'f;. 
The defendants appealed to the love 
Appellate Court and the learned Distiicf 

■Judge who. tried that ai)peal has dealt 

with tha que.sti.ni '^'Cther or not th, 
ex ptt7-ictrial of the suit w^s justified aii^d 
CO me to the conclusion that under the 


.11 suit. The cteieiKiaius wiiu cue 
i, for the salve of brevity. Koles were 
'-ruii/ats under the plaintilfs. 


circumstances the IMunsif was riglit in 
refusinc: llie. adjournment at the instance 
of Ihe defendanls. Then the learned 
District Judge dealt with llu' ([iies- 
t ion which was raised Ixd'ore him on 
a])peal as to the merit.s of the case and 
found (hat the non-transferable under- 
raiijiiti of the Koles was transferred to 
t he defendants evidently meaning therelyv 
to defendants Nos. 1 an<l 3 and tlie learned 
Judge further found tliat the Koles -were 
not in jiossession of the land as under- 
raiyats as appai'enlly it was contended 
on belialf of the defendants, the apiiel- 
lants Ijefore him that the Koles were 
still in posses.sion. The learned Judge 
furtlier found that the Koles wei-e still in 
]Kissession of a jjortiou of thelaiid because 
their mother had taken a su’-'-lease fi-om 
the defemlants Nos. land 3 of a i)Oftion 
of the land ^vhicli tlie Koles had transfer¬ 
red to defendants Nos. 1 and 3. On these 
iindings the learned District Judge held 
that the Koles had abandoned the liold- 
ing and conlirmed the decree of the 
Munsif. 

Jn this second appeal, against that dec¬ 
ree of the learned District Judge the 
learned Vakil who appeared for the 
appellants contended that the judgments 
of tlie Courts below were not in accord¬ 
ance with law inasmuch as the judg¬ 
ments did not lind the facts neces.sary for 
X;>assing the decree wliich has been made. 
The second contention of the learned 
Vakil was that upon the facts found by 
the Courts below there Avas no abandon¬ 
ment of this land l)y the Koles. As re¬ 
gards the lirst contention Ave are of opinion 
That there are findings in the judg- 
mentsof the Courts behnv necessary for 
the determination of the question raised 
before them. The judgment of the learn¬ 
ed Munsif no doubt is not very full and 
this is accounted for by the fact that the 
suit was tried ex parte as the defendants 
did not appear at tiie trial but Avhen the 
matter came before tlie District Judge on 
appe-a! all the ijnestioiis Avhich Averespeci- 
fically raised l>y the defendants lieforc 
Jiim Avere fully disciis.sed and determined 
as they appear from iiis judgment. 

Therefore, the contention that the judg- 

mentsare not in accordance Avith law is 

not, in our opinion, sound. 
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As to tlie second contention that the 
findings are not sufTicieiit to justify the 
inference that the land had been 
abandoned by the Kt>les I do not think 
that there is any suijstance in 
that contention. Upon tlie findings 
the Koles, Avho hoh.l a Jion-transferable 
under-raiyati right and sold their 
interest to defendants Xos. 1 and 3 who 
are in x^ossession as such I'uirchasers and 
the fact that they had let out a i^ortion of 
the land to the mother of the Koles, makes 
no difference as to their possession of the 
whole. The sub-lessee of a portion of the 
nnder-7-(n'//aU from defendants Xos. 1 and 
3 was in possession as tenant under de¬ 
fendants Nos. 1 and 3 and was etiually a 
trespasser as against the landlord as de¬ 
fendants Xos. 1 and 3 were. Under the 
circumstances it is difficult to say that the 
landlord liad not the right to re-enter when 
the original tenants after having sold 
their interest are no longer on the land. 
The case of a tenant selling a non-trans- 
ferable tenancy and leaving the land 
after his transferee has taken i^ossession 
of the land is not the same as that of a 
tenant who had left the land without 
selling it and abandoned it within the 
meaning of section 87 of the Bengal Ten¬ 
ancy Act. When a tenant havingno trans¬ 
ferable interest transfers his interest and 
puts the transferee in possession the origi¬ 
nal tenancy'' may be treated as abandoned 
and when the transferee takes possession 
of the land he is no better thana trespasser 
as against the landlord. We might point 
out here that the only appellants before 
us are the purchasers and not the Koles 
who were under-raiyats under the plaint¬ 
iffs. 

I think, therefore, that the judgment 
and decree of the lower Appellate Court 
are correct and this appeal is dismissed 
with costs. 

Greaves, J.—I agree. 

M M. B, Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal aoaixst Order No. 418 

OF 1922. 

March 11, 1924. 

Present: —Mr. Justice Phillips and 

Mr. Justice Odgers. 

RACHAMADUGU VEXKATA- 

PATHU (minor) by next friend 

LAKSHMAMMA —Petitioner- 

Appellant 

vey^stts 

K. RAMxVDAS RAO— Receiver— 

Respondent. 

Aasiynment (e(/uitahle)—Assignment of what is 
*‘/iow f/iving and hereafter falling due", whether 
ahsnlute—Lien or charge on monies recovered. 

A tni.st ill favour of the whether of 

the wliolc* <icbt assigned or of the surplus after 
retention thereout of a dcHnite sum by the 
as.signoe does not prevent the assignment being 
absoJule ; in the case of an equitable assignment 
a de*ductk)ii to j»ay a sum of money out of a 
si)eciUed debt or fund constitutes such an assign- 
nient though not of the wliole debt or fund and 
it is immaterial tliat the amount of the debt 
assigned is not ascertained at the date of the 
assignment, [j). 961, col. 2.] 

Durham Brothers v. Robertson, aSOS) 1 Q. B. 
7(;o; 67 L. J. Q. B. 481; 18 L. T. 4;J8, Comfort v. 
Betts, (1801) 1 Q. B. 7;i7; 60 h. J. Q. B. 656; 6^1 
L. T. 685; 39 W. R. 595; 55 J. P. 630, Palaniappd 
V. Lak.-ihmanan, 16 M. 129; 5 Ind. Dec. (s. s.) 
1005, Xavajee v. Administ7’ator-General of Adadras, 
22 Ind. Cas. 566; 38 M. 500, relied on. 

An assignment to a “person, his heirs, and 
assignees of the amount owing to the assignor 
and hereafter falling due” is an absolute one in 
favour of the assignee and creates in his favour 
a lien in the nature of a trust or charge on the 
money recovered thereunder. [i6i<f.] 

Appeal against an order of tlie District 
Court, xVnantpur, dated the 13th Sep¬ 
tember 1922, in I. A. Xo. 235 of 1922, in 
I. P, Xo. 9 of 1920. 

Messrs. B. Sitaram Rao and K. Sri¬ 
nivasa Rao, for the xVppellant. 

Mr. B. Somayya^ for the Respondent. 

JUDGMENT. 

Phillips, J • —I agree with the order 
proposed by my learned brother and need 
only say that the decision of the Court of 
Appeal in Comfort v. Betts (1) governs 
this case also. I may also refer to Plant- 
appa V. Lakshmanan (2) and Navajee v. 
Administrator-General of Madras (3) as 

(D (mi) 1 Q. B. 737: 60 L. J. Q. B. 656; 64 U 
T. 685; 39 W. R. 595; 55 J. P. 630. 

(2) 16 M. 429; 5 Ind. Dec. (.v. s.) 1005« 

(3; 22 Ind. Cas. 566; 38 M. 500, 
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supporting this conclusion. The appel¬ 
lant is entitled to the money in Court as 
the assignment created in the assignors’ 
favour a lien in tlie nature of a trust or 
a charge on the money recovered there¬ 
under. The appeal is, tlierefore, allowed 
with costs throughout. 

Odgers, J. —On 23rd September 1913 
the Swami of xVhobilam iMutl assignetl 
to Rangiah and Sanjeeviah the amount 
due for rent and damages from one 
Ramappa who liad leased certain lands 
belonging to the mutt. The assignees 
were to collect the arrears of rent due 
from Ramappa, recover damages from 
him in respect of cutting trees, pay all 
the cost tliemselves in tne iirst instance 
and pay over half the net proceeds tu tiie 
Swami after deducting costs. Uangiali is 
now represented by minor i)etuioiier- 
appellant and in 1915 Sanjeeviah w'as 
adjudicated an insolvent. Certain moneys 
have been recovered from the lessee and 
are in de^iosit in the District Court of 
Kurnool. The appellant states tliat he 
paid the Swami in 1919 Rs. 1,500 and 

took a deed of relinquishment wiiereby 
he acquired the Svvami's half shares in 
the net proceeds provided for b\* the deed 
of assignment. The appellant asserts 
that the insolvent (now represented b\ 
the Official Receiver) is entitled only to 
one-fourtli of the amount recoveied, 
himself being entitled to the other 
fourth which together with the hail 
acquired from the Swami amounts to 

three-fourths of the fund i^^ (’ourt. 1 he 

Official Receiver contends tliat lie is en¬ 
titled to half the decree amount and not 
one-fourth only and that us the tswami 
would as to his half under the assignment 
deed be in the iiosition of an ordinai\ 
creditor, the appellant, by the transaction 
in 1919 can acquire no better rights agains 
the insolvent’s estate than tlie iswann <in< 
must rank as an ordinary cre( itor. i ms 
contention was ujiheld by the ilistiict 
Judge and the question is w'hetlier it is 
right and whether under the deed 
cf assignment the assignees 

constituted trustees for the hw'ami as 

to half the proceeds they recovered. 
It is further contended that if tlie> 
were not trustees they were agents 
fot collectiou or that a charge as 

01 
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created on the fund recovered in 
favour of the Swami. In my opinion the 
assignment was an absolute one in favour 
of the assignees. 1 do hei’eliy assign 
to you, your heirs anti assignees tlie 
amount now owing and hereal'tej’ falling 
due." It does not signify in this cuunliy 
wliether the assignment is out' at hnv 
})y virtue of section 25 of the Judicature 
Act of 1873 or is only an e<iuital)le assign¬ 
ment. A trust in favour of the assignor 
whether of the whole debt assigned or of 
tlie surplus after retention tliereuut of a 
deliiiile sum l)y the a.'>sigiiee does not 
prevent the assignment l)eing al)solute ; 
in the case of an etpiitable assignment a 
direction to pay a sum of nuuiey out of 
aspeeilied debt oi fund ci^uis'Liluler. such 
an assignment, tliongh not of llie wiiole 
debt or fund and it is iiijUiateiial tliat tlie 
amount of lhedel>t assigned is not ascer 
tained at the date of the assignment. 
See per (.’hitly, L. J.. in Durham brothers 
V. Uoberti>on,\ih This (^a.^c appears to 
me to resemble Com/o?*i v. ReiisMl) wliere 
certain iiersons assigned debts due to them 
to llie as.signee to recover the same and 
on recovery to pay to the assignors les- 
pectively out of the aggregate sum re¬ 
covered such j>roi)ortionate i>art of such 
a'^’gregate sum as should repi-esent or com¬ 
prise the individual tlebl due to them 
respectively or such part thereof as might 
liave been recovered by the assignee. 

The Court of Appeal heitl that what was 

intended was an absolute assignment of 
the dcl)ts .subject loa trust for the pay¬ 
ment of the money reouve^red to the 
creditors. Jii my oi)inion thi.s decision is 
applical)ie to this ca.se ; the only dilTer- 

eiice here is the clause with regard to the 
recovery of damages, but as ix)inted above 
that is iiot a matter wiiich neetls eonsider- 
Htiou ill tliis eouutry. The inleutioii here, 
was to pass the whole of the assignor’s 

interest in the debt due and in the re¬ 
covery of damages, lie was however, 
eiititred to half the net proceeds recover¬ 
ed The Court of Ajipeal has held in the 

case fpiotcd that the intention in such a 

ease imports a trust and following that 
decision, 1 have no doubt that it was 
intended by the parties here to the deed 

( P (180b; I Q. 13, 765; 67 L, J, Q. D. 181; 48 'h, 

T. 439. 
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of assignment that the assignees should : 
hold half the proceeds in trust for the : 
assignor. The Swaini would, therefore, ; 
not be in the pusiticui of an ordinary 
unsecured debtor with regard to the i 
proceeds and tlie appellant who stands in 
his shoes will occupy the same position. i 

V, N. V. Appeal allowed. ( 


PRIVY COUNCIL. 

Appeal from the Allahabad High Court. 

July 29, 1924. 

Present :—Lord 8haw, Lord Blanesburgh 

and Mr. Ameer Ali. 

Maharaja KESHO PRASAD SINGH 

—xVppellant 

X'6 AS US 

SHEO PARGASH OJHA and others — 

Respondents. 

Res judicata— Alienation by Hindu widow — 
Declaratory decree by presumptive reve7’sio7ier — 
Vendee, whether bound against inheriting rever¬ 
sioner. 

A declaratory decree obtained by the presump¬ 
tive reversionary heir, against a Hindu widow 
and an alienee from her, as to the alienation 
being not binding on the x*eversionary body after 
the lifetime of the widow, is binding as between 
the alienee and any reversioner in whose favour 
he reversion actually opens, [p. £63, col. 2.] 

In a case such as the above the reversionary 
heir sues in a representative capacity so that the 
corpus of the estate may pass unimpaired to 
those entitled to the reversion, [p. 964, col. 1.] 

Appeal against a decree of the Allah¬ 
abad High Court (Justice Sir P. C. 
Banerji, Kt., Mr. Justice Tudball and 
Mr. Justice Sulaiman) dated the 9th 
July 1921, and printed as 64 Ind. Cas. 
248, afSiming that of the Subordinate 
Judge, Ghazipur, dated the 3rd Septem¬ 
ber 1918. 

Messrs. De Gruythe7% K. C. and Ken- 
worihy Broun, for the Appellant. 

Dr, Majid, for the Respondents. 

JUDGMENT. 

Lord Blanesburgh. —This is an 
appeal against a decree of the High 
Court of Judicature at Allahabad of 
the 9th of July, 1921, affirming a decree 
of the Subordinate Judge of Ghazipur 
of the 3rd September 1918. 

The suit was brought by the respond¬ 
ents against the appellant for the 
possession of certain lands described in 
he plaint. These lands consisted of a 


2 annas 8 pies share in a permanently 
settled rnonza called Pachrokh.a: and 
a glove No. 526 in Balihar. 

A decree has been passed substanti¬ 
ally as piayed. The defendant appeals. 

The facts laising such questions in 
the suit as remain lor their Lordships’ 
consideration may be compendiously 
stated. 

The respondents have been found to 
be, as they alleged they were, the 
reversionary heirs of one Manohar Ojha 
who died without issue in 1856. At 
his death lie was entitled as part of 
his estate to both properties in suit. 
In Paclirokhia, the appellant, who is 
the present Maharaja of Dumraoii was 
also interested as the owner of an eight 
annas share. 

Manohar Ojha left three childless 
widows surviving him. Oudha Koer was 
the last survivor of the three. She died 
in 1914. Theieupon, the succession to 
the estate of Mcnohar Ojha opened to 
the respondents as his reversionary heirs. 
After Oudha Koers death exclusive 
possession of both properties in suit 
was found to be in the appellant under 
the following circumstances. 

First as to Pachrokhia. That viottza 
\vas in great part diluviated, and in 
1S92 Oudha Koer, by the time in posses¬ 
sion of her deceased husband sshare, failed 
to pay her proportion of the revenue 
assessed upon it. The appellant had 
to pay the whole and he sued Oudha 
Koer to recover her proper proportion. 
In January. 1894, a decree forRs. 564-5-4 
and interest was passed in his favour 
and to meet this debt Oudha Koer 
borrow'ed from one Kishan Prasad the 
amount due, viz., Rs. 587, together 
with a further sum, making in all 
Rs. 1,000, and she gave to Kishan 
Prasad by way of security a mortgage 
of Manohar Cjjha’s interest in Pach¬ 
rokhia, dated the 25th of December, 
1899, for the whole sum borrowed. 

Oil the 31st of March 1903, Kishan 
Prasad obtained a decree for the amount 
then due on Jiis mortgage, 
execution, he purchased, on the 16th of 
November, 1904, Manohar Ojha s two 
and two-third annas share in PachrokJnft 
and he was placed in possession. 
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Later Kishan Prasad, himself made 
default in payment of his sliare of 
revenue of Pachrokhia. The apiiellant 
as before was compelled to pay the 
whole assessment. He then suecl Kishan 
Prasad for his proportion and obtained 
a decree for Rs. 698-1-9. This decree 
he executed against the property, which 
was purchased by him at auction on 
the 20th June 1912. He was placed 
in possession, and he so remained at 
the death of Oudha Koer in 1914. 

Such was the title to this property 
set up by the appellant in the suit. 

Their Lordships will deal separately 
with his claim to the grove. 

Now, so far, the question as to Pach¬ 
rokhia, between the respondents as 
reversionary heirs of Manohar Ojha and 
the appellant would depend, primarily 
at least, upon the question whether the 
mortgage made by Oudha Koer, a 
Hindu widow, in favour of Kishan 
Prasad was for legal necessity so as to 
be binding on the estate of Manohar 
Ojha. And this issue was found^ in 
favour of the respondents by Ih? Sub¬ 
ordinate Judge in the present suit. 

In the High Court, however, tlie 
decision against the ap]^ellant was based 
upon another grutind, dependant upon 
a further fact which their Lordships 


now proceed to state. 

Immediately upon Kishan Prasad 
obtaining, on the 31st of March 1903, 
as above mentioned, his decree for sale 
on the basis of his mortgage of the ‘-^fh 
of December 1899, Dhanai Ojha, the 

then presumptive reversioner to the 
estate of Manohar Ojha sued Kishan 
Prasad and Oudha Koer for a declara¬ 
tion that the alienation to him hy the 
widow was without legal necessity, 
that alienation and the decree obtained 
thereon by Kishan Prasad could not 
affect Pachrokhia otherwise than for the 
lifetime of the widow, and that neither 
was binding upon the reversionary body. 
And in that suit a decree "*as i^issed on 
2lst June, 1901, in the plaiiitiiT s favour 
as aerainst. both the widow and Kishan 


21st June, 1904, 
as against both 
Prasad. 

This decree 


This' decree affects the appel’ant's 
claim, it is said, in two ways hirst 
pf all, the purchase hy the ajinellaut on 


the 16th of November, 190-1, from 
Kishan Prasad was subsequent to the 
decree and it is suggested with great 
force that all that was then jiurchased 
hy the appellant consisted of the rights 
and interests of the widow in Pachrokhia, 
as these had l>een declared by the order 
of the 21st of June, 1904. Their Lord- 
ships feel the force of this view but 
they do not propose to dispose of this 
part of the case in leliance upon it. 

Like the Court of Appeal they will 
decide tliis question on the second 
ground which emerges from the decree 
of the 21st of June, 1904. In their Lord- 
ships’ judgment that decree obtained by 
Dhanai as against the widow and Kishan 
Prasad is binding as between the parties 
to the present suit. No Court in India 
can now, as the Board think, go behind it, 
and as it was therein held that the trans¬ 
fer to Kishan Prasad was not binding 
on the estate after the death of the 
widow, the respondents as the reversion¬ 
ary heirs are now in their Lordships’ 
judgment, by virtue of that decree, 
entitled to iiossession. The Board agrees 
with the High Court in thinking that 
this result necessarily Hows from the 
judgment of their Lordships in Venkata- 
narayana Pillcnj v. Subbammal (1) de¬ 
livered by jMr. Ameer Ali. After point¬ 
ing out that the Indian law permits 
the institution of suits in tlie lifetime 
of the female owner for a declaration 
that an adoption made by her is invalid 
or an alienation effected by her is not 
binding against the inheritance, Mr. 
Ameer Ali there lays it down that the 
object, of the second class of suit as of 
the iirst class “is to remove a common ap¬ 
prehended injury to the interests of all the 
reversioners, presumptive and contingent 

alike.In both ‘the right to sue’ is 

based on the danger to the inheritance 
common to all tlie reversioners which 
arises from the nature of tlieir rights.” 
And the law is expounded in the same 
sense by their Lordships in the later 


(1) 20 Incl. Cafl. 20 H; 12 I. A. J25 at p, l29: 17 
M li T 1:15; 28 M. 9. 535; 17 Horn. I... R. 468; 
19 C \V. N.641; 2 L. W. 506; .38 M. UKl; <1015) 
M. W. X. 555; 21 C. L. J. 515 (I*. C.). 
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Aiyar (2). They there ohservea.s follows: 

“.a revcioi'-)ii ire hoir.is recognis¬ 

ed by C'raris of Liw as having a right 

to demi.id that the equate be kept free 
from waste and free from danger during 
its enjoyment by the willow or_ other 

owner for life.a reversionary heir thus 

appealing t'O tiie Court truly for the 
conservation and just administration^of 
the i^ropcrty docs so in a representative 
capacity, so that the coi'pus of the 
estate 'may pass unimpaired ^to those 
entitled to' the reversion." The opera¬ 
tion " is justilied l*y the considerations of 
kee])ing the estate intach fur the per¬ 
sons to whom, as reversioners, it shall 
ultimately and at the i>roper lioie be 
determined that the estate shall go. 

These words, in their Loialsliips’judg¬ 
ment, accurately describe in relation lo 
this property the suit of Dhanai Ojha 
■which eventuated in the decree of the 
21st of June, TJOl. That decree is l)ind- 
ing on the appellant as the successor- 
in-interest of Kislian Prassad and of 
the benefit of it the respimdents are now 
possessed as ihe heirs of ^lanohar Ojha 
in the event “eiitilleil to the reversion." 
To the iire.sent case the amdication of 
this principle is obvious and eminently 
salutory. It would l>e jicashni exempli 
that the appellant, whose predece.ssor- 
in-interest failed on tlie same issue and 
was content to accejit the adverse judg¬ 
ment against him, should be held en¬ 
titled, years afterwards, wheii it miglit 
be, much of the relevant evidence was 
no longer available, to raise the same 
issue all over again. Their Lordships 
of course recognise that the principle 
is less obviously just -wheie it operates 
to bind the ultimate reversioners hy the 
result of a suit in which a phuntift 
liad faild whose interest, then merely 
presumptive, never ultimately matuied. 
The danger of a feigned issue in such 
a suit is not to be overlooked 

But this danger is mainly serious 


(2) 37 Ind. Cas. ICl. -i;! I. A. 207, 20 M L. T. 

168;'31 Jl. L.J. 223; U A. L ^'V-’W 
W N 188- 20 C. W. 132j; 39 M. Co4; 18 

Both. L. K. 856; 21 C. L. J. 309; 4 L. W 530 
iP C.). 


where the failure of the first suit has 
been brought about by fraud or collu¬ 
sion Avliere, of course, further and differ¬ 
ent considerations would arise. In their 
Lordships’ judgment there is no answer 
either in principle or in fact to the con¬ 
tention of the respondents that the 
decree of the 21st of June, 1904, is 
conclusive of their claim to this property. 

Their Lordships can dispose very short¬ 
ly of the appellants claim to the second 
})ro])Citv in suit—the grove No. 526, 
On the death of tlie wido-w the appel¬ 
lant wrongfully took possession of it' 
and he now contends that the property 
williin the meaning of the Tenancy Act 
is 'Tand lield for agricultural purposes” 
and that the period of limitation for a 
suit to recover it is, under section 79 
of that Act six months only. With the 
High Court their Lordslxips are of 
opinion that it is impossible to hold that 
that section bas any application what¬ 
ever to such a property as the grove 
in fact is. 

In their Lordships’ opinion the appeal 
entirely fails: and they -will humbly 
advise His Majesty that it be dismissed 
and with costs. 

X. ir. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
T. L. Wilson cC* Co, 

Solicitors for tlie Respondents:—Messrs. 
Chapman, Walker and Shephard. 


CALCUTTA HIGH COURT. 

Appeal from Appf.llate Decree 
No. 177 of 1922. 

May S, 1924. 

Present: —Mr. Justice Pearson and 
Mr. Justice Graham. 
DINANATH SARMA KATAKI— 
Plaintiff—Appellant 
re rsus 

GO UR NATH SAR:MA KATAKI 

AND OTHERS—DEFENDANTS—RESPONDENTS. 

Procedure—Party entitled to equitable relief-^ 
Court, duty ofPleadings, amendnentof. 
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’..‘When a. Court is able to discover an equitable 
relief to which the plaintiff is entitled, it would be 
well-advised to allow the plaintitY, where tlie 
defendant has been obviously in <lef.iult, to lake 
advantage of any such (MpiitabU* relief to whieh 
he is entitled under the law. ami if necessary, to 
treat his pleadings as amended for that purpose 
even at the api)ellate stage of the suit. [p. DGo, 
col. 2; j). 90(5, col. 1.) 

Appeal against the tleeree of the 
District Jiulge, Assam A'alley Districts, 
dated the 28tli Se]>teml>or. l'.)2l, 
reversing that (d tiie Munsif, (Janhati, 

dated the 23rd of yh\y, 

Dr. Jadu Nath Kanjilal and Rahu 
Binode Lai Mukcrjiy for the Aj)pellant. 
Moulvi Nurul Huq Chondliui'y, for the 

Respondents. 

JUDGMENT- 

Pearson, J. -This is an appeal 
from a decision of the District Judge 
of the Assam Valley Districts revell¬ 
ing a judgment of the Alunsil at 
Gouhati. The facts are as follows: 
A certain da<j No. 21h belonged tot lie 

plaintiff, the lirst and second defendants 
and one Krishna Natli. 'Fhey were aU 


brothers and owned the projicrty m 
equal shares. The first defemlaiit ap¬ 
proached the plaintiff’ re])resenting to 
him that he was the owner of . ot 
this dag, and agreed to vsell his hair 
share to the plaintiff for a sum of 
Rs. 800. The \ share i)urported to 
comprise the Itlf sliare belonging to I le 
first defendant and the ‘th sliare belong¬ 
ing to Krishna Nath which, he alleged, 
had fallen to him by succession. Beloie 
the contract was completed, ho\\e\ei, 
it appears that the plaintiff came to know 
that Krishna Xath's '.tli slnw ha.l 

been in fact inherited by nff 

Nath’s daughter's son. 1 he Pla'iitilT 

thereupon sued for specilic Perf?'"'- 
anoe on the footing of being en ’ 
to the ]th siiare belonging to tlie lirst 
defendant on a proportionate P'ly'^ent 
ofRs. 400-Rs. 200 having been alie.uLv 
paid as earnest money ti.v the ; 

The First Court decreed the suit. I he 
lower Appellate Court reversing that 
decision dismissed the suit, the h .sl¬ 
ot the dismissal being that inasmuch 

applied to the circumstances of the case 
the plaintiff would only be^ 

^ 4 ®t 2 i'ee upon the Xootui* 


should take over the -.[th share of thfe 
first defeiidaiit in return for payment 
of ilie whole of the consideration money 
of Us. 800 agreed upon, and abandon¬ 
ing his claim to further performance 
and to com[)ensation. 

It has l)een argued before us in appeal 
first of all that the deeision cf the 
Trial ComA was correct and liiat the 
]>laintilT is (uititled to a decree for 
sjiecitif' performance as regards the Jth 
sliarc' upon i>;iyment of Us. -fiU) only 
It is argued tiial ihe case falls not 
within section 15 but within section 1(> 
of the Specific Uelief Act. Ueference 
is also made to the ease of Kids-lnut 
Chandra Deg v. U'. (L-ahain (1). dOie 
facts in that d.*ase were uiuloulitedly 
verv similar to tllo^'e of the ])resenl. 
]-5u{ in that ease there were two plots 
of kuui one belonging h) a stranger to 
the contract, in the prescnl ease the 
property in question was ijiunli pro- 
])erty unpartitioned belonging to the 
brotliers in ofpial shai'e. Re that as it 
may, 1 am unable to disliuguish the 
facts of the case now Itefort* us from 
tiie facts whieh art' given in Illustra¬ 
tion (</,; to sectitiii 15 of the Sjieciiie- 
Uelief Act. and 1 t hink t he lower Api>el- 
late (’ourl was right in holding that 
that was tiie section to be applied in 
tiie circumstances of this cast*. 

It appears, liowever, that tiie daintilT 
who succeeded in his suit in t le First 
('ourt, hiitling tliat the lower Aiipellale 
('ourt' was likely to reverse that deci¬ 
sion made an offer of the full amount 
of Us. 800 in return for a conveyance 
of the [th share belonging to the first 
defendant, d'he lower Apiicllate Court 
dealt with this offer merely by saying 
that it was made at too late stage and 
that the suit was brought upon the 
footing that the plaintiff was entitled 
to con'veyance of half the land on pay¬ 
ment of Us. dOO only. 

It appears to me that when a Court 
is able to discover, as in this case, an 
equitable relief to wliich the ])arty is 
entitled it would he well advised to 
allow the plaintiff, where the defend¬ 
ant had been so obviously in default 

a) 75 Iml. Crs. 421; 27 C. W. N, 60:J; 50 C. 700; 
(,1923; A. 1. U. (,C.; 691. 
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to take advantage of any snch equit¬ 
able relief to which he is entitled under 
the law, and if necessary, to treat his 
pleadings as amended for* that purpose. 
At most it woukl l)e a matter Avhere 
the defendant ought to be compensated 
in costs for he could have no grievance 
except that he might possibly not 
have come to Court had the offer been 
made before the commencement of the 
litigation. 

I think, therefore, that the appeal 
ought to be allowed and that an order 
should be made that upon the plaint¬ 
iff s depositing in the First Court the 
sum of Ks. (iOO within one month after 
the arrival of the record in the lower 
Court the defendant will execute a 
conveyance of his .|th share in the 
property in cpiestion. In the circum¬ 
stances we think that the justice of 
the case will be met by making no 
order as to costs of this appeal or in tlie 
Courts below. 

In the event of the money not being 
deposited within the time allowed the 
appeal will stand dismissed with costs. 

Graham, 20, I92i.)—1 

agree. 

It is stated that an additional sum 
of Rs. 300 has been already deposited 
pending the appeal. This was not 
brought to our attention at the time of 
the hearing. That being so, it will 
only be necessary for the plaintiff to 
deposit a further sum of Rs. 300 instead 
of six hundred rupees within one 
month as directed by the judgment 
already signed. 

Let the record be sent down with¬ 
out delay, 

M. M. B. Appeal alloxved. 

PRIVY COUNCIL. 

Appeal from the Eombay High Court. 

June ly, 1924 

Present :—Lord Dunedin, Lord 

Phillimore, Lord Carson and Sir John 

Edge. 

KENCHAVA KOM SANYELLAPPA 

HOSMANI AND ANOTHER-APPELLANTS 

versus 

GIRIMALLAPPA CHANNAPPA 
SOMASAGAR— Respondent. 

Hindu Law— Succession—Legal and equitable 


GIRIMALLAPPA CHANNAPPA SOMASAGAR. 

estate, disthicticm between — Equity, justice and good 
conscience — Murderer, whether can succeed — Wife, 
position o/—Bandlius preference betiveen—Statute, 
const? uctioyi of. 

A Hindu murderer is wholly disqualified from 
succeeding to the estate left by the murdered 
person: even if there be no such rule in Hindu Law 
the principles of justice, equity and good conscience 
exclude tlxe murderer from inheritance, [p. 968, 
col. L] 

Vedanayaga Mudaliar v. Vedammal, 27 M. 591, 
not followed. 

The murderer is, for the purposes of succession, 
non-existent and cannot be treated as one who 
forms the stock for a fresh line of descent, [p. 968, 
col. 2.] 

Gangu v. Chandrnhhagahai, 32 B. 275; 10 Bom. 
L. R. 149, distinguished. 

The theory of legal and equitable estates is no 
part of Hindu Law. [p. 96S, col. 2.] 

L'uder Hindu family Law, a wife becomes a 
member of her husband’s gotra, an actual rela¬ 
tion of her husband’s relations in her o^vn right. 
\ibid.'\ 

Under Hindu Law bandhus of equal degree 
succeed equally, [p. 969, col. 1; p. 970, col. 1.] 

As between bandhus of equal nearness to the 
propositus, a male bandhu is entitled to preference 
over a female, [p. 9G9, col. 1; p. 970, col. 1.] 

Earasimma v. Mangammal, 13 M. 10; 4 Ind. Dec. 
(s. s.) 717, In re Houghton, Houghton v. Houghton. 
(1915; 2 Ch. 173; 84 L. J. Ch. 726; 113 L. T. 422; 
59 S. J. 5(>2; 31 T. L. R. 427, Soguna v. Sadashiv, 
2G B. 710; 4 Bom. L. R. 527, Rajah Venkata Nai'a- 
simha Appa Rao Bahadur v. Rajah Surenani 
^’enlcata Puruskothama Jagannadha Gopala Row 
Bahadur, 31 .M. 321; 4 M. L. T. o; 18 M. L. J. 409, 
Bolkrishna Bhimaji v. Rainkrishna Gangadhar, 59 
I'ld. Gas. 771; 45 B. 353; 22 Bom. L. R. 1442, 
referred to. 

Statutes regulating heirship or descent, or 
giving force to Wills and to the devises contain¬ 
ed in Wills should be read as not intended to 
affect paramoimt questions of public policy or 
deport from well-settled principles of juriepn:- 
dence. [p. 968, col. 1.] 

Appeal against a judgment and decree 
of the Bombay High Court, dated the 
1st September 1920 (SirNoiman Maclecd, 
Kt., Chief Justice, and Mr. Justice Faw¬ 
cett), and repoitedas 61 Ind Cas. 294, 
against the order of the Fimt Class, 
Judge, Dhaiwar. 

Mr, Raikes, for the Appellants. 

JUDGMENT. 

Lord Phillimore. —This case in¬ 
volves some questions of importance. 
The parties are all relations, descend¬ 
ants of one Hanmanna. He had three 
children—a daughter, Basava, whose son 
Girimallappa Channappa Somasagar is 
the plaintiff and present respondent; a 
son Vadakappa who had two daughters, 
Kenchava and Gangava— who «re the 
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defendints and pre=ient appellants 
—and a son Hanmappa—of whom more 
hereafter. The third child of Haiimanna 
was another son, Ramanna since deceas¬ 
ed. Kamanna married Clianhasava; they 
had no children, but they adopted as a 
son, Parappa. He died a month after 
Ramanna. Thereupon, his adoptive 
mother Chanbasava succeeded to the 
property for the ordinary Hindu woman's 
estate, and upon her death, descent 
would have to be trace I to Parappi as 
the propositus; and Hanniai>pa if Jie 
survived Chanbasava would be tTie 
natural heir to Parappa. 

The relationships can be illustrated on 
a genealogical table, thus: — 

HANMAXNA. 

I 

/ ^ ' 

Vadakappa Has^va. Itamaiina: 

j (lied 1911-U>. 

GirimailapJ. = Chanbasava, 
(plaintitY;- i murdered 1914;. 

Parappa 
(adopted son. 
died one month 
after Kiimanna). 

- 1 _ 

r I „ 1 

Kenchava, Gancfava, Hanmappa, 

(defendant (defendant (murderer of 

>4o 1) No. 2). Clianbasava. 

= Ningappa, and transported 
(defendant for life). 

No. 3). 

In 1914 Hanmappa had a quarrel with 
his aunt Chanbasava and murdered her. 
Hi was tried and sentenced to transporta¬ 
tion forlife. Tne matter to be deteimin- 
ed in this case is who, in these 
cireu nst inees—the Hindu woman s estate 
of t'hanbisava havin" been brought to 
an end—is to succeed as heir to I arnppa s 

The defendants, Kenchava and Qan- 
gava, the daughters of Parappa s uncle, 
obtained possession. Thereupon, the 
plaintiff, as son of Parappa s aunt, sued 

claiming to have a better title. Ihe 

defendants being in possession—while 

averring their better title also rely as 
they are entitled to do, upon the con¬ 
tention that the real title is in or through 
the murderer Hanmappa, 


The case, therefore, raises three ques-i 
tions— 

Can the murderer succeed ? 

If not, can title be claimed through 
him ? 

If not,—and he is to be wiped out 
altogether—who are the heirs of 
Parappa? 

And to this last question there are 
three possible answers: The three 

cousins may be entitled equally; or the 
daughters of the uncle may succeed alone: 
or \he son of the aunt maj' succeed 
alone. 

As to the first two questions the Sub¬ 
ordinate Judge held that the matter was 
provided for by Hindu Law, and that 
this law disqualified a murderer from 
succeeding to an estate, the succession to 
which he liad accelerated by killing the 
woman who had a previous interest dur¬ 
ing her life. Hut in compliance as he 
considered with a decision of the High 
Court of Madras, he held that nevertheless 
the murderer did take the legal estate, 
though he was disqualified from having 
any beneficial interest. He further held 
that this disqualification was not con¬ 
fined to a personal disqualification of 
the murderer, but wiped liim out from 
the line of descent, so that the heirship 
to the propositus Parap})a is to he traced 
directly and not througli him. 

Tlie High Court came to the same 
conclusions, that is to say that the 
murderer had no title, and that the 
heirship was not, to be traced through 
him, but on a somewhat different line 
of reasoning. The learned Judges thought 
t’lat there was no Hindu Law which 
governed the matter, so that they had 
to have recourse in obedience to the 
Bombay Regulation of 1827, No. 4, 
section 26. to tlie principles of equity, 
justice and good conscience. And while 
thinking it immaterial whether the 
murderer had the legal estate vested in 
him or not because “ in either case he 
must for the purpose of the inheritance 
be treated as if he were dead when the 
inheritance oy^ened and as not being a 
fresh stock of descent," they thought 
it “simpler to say that the exclusion 
extends to the legal as well as beneficial 
estate." 
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Before this Board, it lias been con- 
teiiderl that inattei- is ernverned hy 
Mi idu aod that 1 lie Hindu Lavr 

hniakes n'> j' jn' vision dis(|nalifyin:r a 
murderer froin suer(‘edini:r to the estate* 
of hi' viet iui Old, tIr-refore, it must he 
.. talco.u ' 1 •> o: 1 iio, tliis la^v lie ean 

su" • ‘ * I. j ‘d Iu‘h'*iny alive di3 uhiinli r 
]ias iio tit. *. 


'Fneir L u’d-^ivips do not tak*^ tins view. 
Tliere is niiadi to he* said for tlic argu- 
inenl of the Suhordinate Jutlere that the 
luaiu'ipK*,'. of juris|)iir<lenc*(‘ wliieh can. i)e 
1ni‘*'‘d ill llindu Haw, would warrant an 
- inI’ei'e'iU'f that aoi'ording to that law a 
man cannot take aclvantage of liis own 
wronu’, and lliat if this case liad come 
nndi>r consideration hv the Hindu sages 
they wonhl liave (lotermined it against 
the niurdeiv*!*. Hut it is unnecessary so 
to decide, hecanse the alternative is be¬ 
tween the llindu Law being as above 


stated or being fortliis jmriiose non-exist¬ 
ent. and in this latter case the High 
Cloui't. have rightly decided tliat the 
principles of equity, justice and 
. good conscience excbule the munlcrer. 

The Ihiglish Law on this subject is 
bas'ul upon ]U'incipl'‘ and is v.’oll 

settle h It is true that tlie reported 
flecisions have been in eases wliere the 
murderer was a devisee or legatee iin'.ler 
the Will oC the munlered person, and that 
Joy(’e. J., in 7// re , Iloii^ikton v. 

Hou'jhtnii (1) thought it a matter for con¬ 
sideration whether the same rule would 
apply ill the ease of an intestacy, and 
cited a decLsionof a Court in the U. S. A. 
by which it waslield that the provisions 
of the Statute of Distributions were 
paramount ami forbade the considera- 
■ tion of any disqualification. But the 
actual decision of Joyce, J., was rested 
, upon another ground and a quite satis¬ 
factory one; and their Lordships are un¬ 
able to follow the reasoning of the learned 
American Judge. Statutes regulating 
,heirship or. decent, or giving force to 
Wills and to the devises contained in 
Wills sh nild he read as not intended to 
. affect paramount questions of public 
policy or depart from well-settled princi¬ 
ples of ju’isprudence. 


In their Lordships' view it was lightly 
hehlhythe two Courts below that the 
murderer Avas disqualified; and Avitli 
regard to the (luestion Avhether he is dis- 
(pialitied wholly or only as to the bene¬ 
ficial interest Avhich the Subordinate 
Judge discussed, founding upon the 
(tisMnetion betAveen the beneficial and 
legal estate Avhieh was made by the 
Subordinate Judge and by the K^^h 
Court of Madras in the case of Vada- 
luiyaffo Mudaliar y. Vcdamynal {2) their 
Lordshii^s reject, as did tlie High Court 
her**, anv such distinction, dhe tlieor.A 
of legal and ecpiilablc estates is no pait 
of Hindu l.awandsliouhl not be introduc¬ 
ed into rliscussion 

d’he second question to be decided is 
Avliether title can i)e claimed through the 
murderer. If tins Avere so, the defend¬ 
ants as the munlcrer's sisters, avouM 
take precedence of the plaintiff, his 
cousin. In this matter also, tlieir Lord- 
■ ships are of opinion that the Courts be- 
loAv were right. The murderer should 
be Ireated as non-existent and not as one 
Avho forms the stock for a fresli line of 
descent. It ma\' be pointed out that 
' tins view Avas also taken in tiio Madras 
case just cited. 

It Avns contended that a different 
ruling Avas to be extracted from the de¬ 
cision of tlie Bombay High Court in 

y. Chandraidiagalxt i (3). This 
is not so. Ill that case, the Avife of a 
murderer was hehl entitled to succeed 
to the estate of the murdered man; but 
- that Avas not because the wife deduced 

title through lier husband, hut because 

of tlie principle of Hindu family Laiv 
that a Avife becomes a member of her 
husband's gofra, an actual relation of 
her husband’s relations in her oAvn 
right, as it is called in Hindu Lsav a 
gotrnja-Sitpinda. The decision, there¬ 
fore, has no bearing on the present 
case. 

It remains to be determined Avhetner 
as between the appellants and the res¬ 
pondent—all three being first cousins 
of the propositus—any distinction is to 
be ma le hy reason of their sex or the 
sex of their parents. The Subordinate 


(1) (PMo) 2 C‘a I7r>: 84 L. J. Ch. 720; 11.3 L T. 
•422; 50 S. J. 502; 31 T. L R. -427. 


'2' 27 M. 501. 

yv 32 B. 275; 10 Bom. L. R. 140. 


r 
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Judge thought tliat there was no cJistinc- 
tion to be made l^etweeu bandhns of 
equal nearness, and that all look 0 (|ually, 
and so lie gave to the plaintilY a third of 
the property. 

Both parties appealed to the High 
Court, which held that as between 
haiidhns of ecpial nearness to the pro¬ 
positus, male members of the family 
were preferred to female, ami gave 
judgment that the jdaintilY should take 
the whole. 

The case against this decision lurs 
been very fully argued b(‘h>re their 
Lordships by Counsel for the defeudants- 
appellants. He lirought a nuniher i.>f 
authorities before their Lordshi]>s for 
review, all of which liave been con¬ 
sidered. 

In the result, liowever, for the pur¬ 
poses of this case, the matter can be 
brought into a short comy^ass. both 
the Subordinate Judge and the High 
Court agreed—indeed the Sulxu'dinato 
Judge said it was conceded in argu¬ 
ment on both sitles —that the ])laiuliii 
and the defendants are bavdha.s {hhiHiia 
■ gotra spiiidas) of an erpial degiee 
bcmig aapindas within four dcgn.es ot 
the common ancestor. J his being s(), 
no reason is shown in their Lor<lships 
opinion whv the defendants as daughtcu;^ 
of the deceased father’s brother should 
take in preference to the plaintift C' 
is the son of the deceased fathers sister. 

' So far again, both Courts are lu ague 

ment, and their Lordships are in agice- 

ment with both Courts. That leaves to 
• be determined the point on which he 
. two Courts (litYer, the Sabordma e Judge 
having held that all three shouhl shaie 

alike, and the High “ 

preference to the plaintiff as ) ^ 

male. 

Now it was decided by the High 
Court of Madras in 1833. m the c^^e 

of Narashnma v. Mangammal (1) that 
a father’s sister was 

mother’s brother by reason of -eaci a 

preference given among rj^/^^y^jcision 
male over female heirs. ,. ^ .. 

was quoted without disappio^ b. 

their Lordships on tins 


(4) 13 M. 10; 4 lud. s- 
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the. case of - Vcdachela- Miidaliar v. 
Subraina)}ia Muddliar (5). 

]>ut tlie High Court of Bombay 
in i902 in the case of S<igurni \\ 
S^tdttshiv (G) came to tlie conclusion 
that, however, this might he in 
^Madras it was dilYerent in Boml'uy. 
The Judges gave i)referencc to tlie 
father's half-sister over the mother's 
brother, and did not follow the 
case of Xarasinuna v. Mroigarinnal (4) 
which was quoted to them. Ami 
it was upon this decision of tiie 
lligli Court of Bom}>a\' liiat the main 
argument of Counsel for the n])i>el]Hnls 
■was founde<i. 

When analysed, however, the decision 
of the Bombay Court comes to this only. 
There may or may not he a preference 
among bandhns of males over females, 
if they are otherwise in the same 
positiem, blit there is a yndor and para¬ 
mount enquiry whether they are bandhns 
on tlie father's side or on the motlier’s 
side ' those on tlie father side having 
tlie y)recc<lence. 

The (iuestion of priority as between 
afnia bandhns c.v parle paierna and those 
e.vjxiylc matenia has lieen llie sulqeet 
(>f much discussion -the latest word on 
the siilqcct being found in VedaoJtela 
Mndaliar v. Sid))<n}ia nia Mndaliar 
(o) whicli diHuded in 1921, tliat as 
between })itrubandh ns and matrn bandhns 
the preference given to the foianer is 
settled. 

The case now before their Lordsliips 
is not alYected, however, liy these con¬ 
siderations, as both sets of claimants 
ai’c relate<l on tlie father’s side. 

In DOS, the High Court of Matiras in 
Rajah VcJikata Xarasiinha Appa Rao 
Bahadur v. Rajah Snrenani Venkata 
Pnrushothania Jagannadha Gopala Row 
Bahadur (7) again decided that in 
that Presidency a male bandhu is en¬ 
titled to preference over a female bandhu, 
even though the latter is neaj-er in 


C.l hid. Oi3. 101*; i. A. ;W!); '2\ Ih.m. h. li. 

(WO n M- ''xl; It h- 'V. X. 

1* \i T 7o7; -0 150; 11 Al. h. ,1. (570; 

•jo M. b. T. 1 f - b. K. d*. C.) 13; (1922) A. 

I. K. a*. ^ 

a\) •’(; H. 710; 1 Hom b. H. r>2<. 

■ 7) 31 Al. 321; I M: b. T. 5. iS M. L* J. 10‘J. 
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degree. Sagiina v. Sadashiv (6) was not 
referred to in the judgment, but it was 
unnecessarv because there was no con- 
test between maternal and paternal 
handhus. 

Then in Balkrishna Bhimaji v. Rain- 
krishna Gangadhar (8; decided in 1920 by 
the High Court of Bom bay—consisting 
of the same Judges who decided the case 
now under appeal—the authority of 
Rajah Venkata Namsimha Appa Rao 
Bahadur v. Rajah Surenani 
Purushothama Jagannadha Gopala Row 
Bahadur [7) was followed. The principle 
that among handhus the male is 
entitled to preference over the female 
—even though the latter is nearer 
in degree—was accepted as being law 
for the Bombay Presidency as much 
as for the Madras Presidency; 
and preference was given to a mother's 
sister’s son over a brother's daughter. 
In that particular case the actual deci¬ 
sion would appear to conflict with 
Saguna v. Sadashiv (6) because it appar¬ 
ently ignored the supposed prior and 
paramount claim of paternal over 
maternal handhus; and it would seem 
that for some unaccountable reason, 
Saguna v. Sadashiv (6) was not cited to 
the Court. Whenever, therefore, the two 
conflicting principles of preference of 
the paternal over the maternal line and 
preference of the male over the female 
sex, in the Presidencj’’ of Bombay, have 
to be weighed, the Court which weighs 
them will have to choose between these 
two decisions of the High Court. 

But it will be seen from this summary 
that there is no case in the Bumba^'^ 
Presidency which decides that some pre¬ 
ference is not to be given to male 
handhus over female. And there is no 
doubt, indeed the leamded Counsel for 
the appellants did not contend that 
there was any doubt, that throughout 
the rest of India, preference for the 
male would be certain. 

This being so, their Lordships are 
of opinion that the case was rightly 
decided by the High Court of Bombay, 
and that this appeal should be dismissed, 

(8) 59 Ind, Oas. 771; 45 B. 353; 22 Bom. L. R. 

1442. 


and they will humbly advise His Majesty 
accordingly. 

H. Appeal dismissed. 

Solicitors for the Appellants—Mtssis. 
T. L. \\ ilson d Co. 


CALCUTTA HIGH COURT. 

Appeal from Appell.\te Decree No. 707 

OF 1922. 

June 11. 1924. 

Present:—'Mr. Justice Chakravarty. 

Maharaja SASI KANTA ACHARJEE 
BAHADUR— Plaintiff—Appellant 

2'e7‘SUS 

GENDA SHEIKH and others — Defend¬ 
ants—Respondents. 

Bengal Tetiancy Act (VJII of ISSo), s. £9 ■ 
Amalgamated iamo.—Contract, performance o/— 
Benefit taken iinder contract— Partial repudiation. 

A tenancy created by amalgamating additional 
.land with an existing occupancy holding^ is not 
controlled bj’^ section 29 of the Bengal Tenancy 
Act. [p. 971, col. 2.] 

Garibulla Sheikh v. Jnanada Sundari, 57 Ind, 
Cas. 998; 32 C. L. J. 134, relied on. 

A landlord is entitled to receive consideration 
for recognising the purchase of a uon-transferable 
occupancy holding. Q'>. 9(2, col. 2.] 

A party to a controct enjoying the benefit 
under it cannot, when the right to get either 
rescission or reformation of the contract is barred, 
say that he is not bound bv one of its terms. 

Banku Behary Shaha v. Kristo Gobindo joerdavt 
30 C. 433, 5anni Bibi v. Siddik Hossain, 49 Ind. 
Cas. 76; 29 C. L. J. 55; 23 C. W. X. 93. dis- 

tingiushed. ^ 

Appeal against a decree of the Suboidi- 
nate Judge, Second Court, Mymensin^h, 

dated the 2Jih November ll»2l, affiin - 
ing that of the Munsif, Pingna, dated 
the 31st January 1921. 

Babus Jogesh Chandra Roy and 
Nagendra Chandi'a BosCy for the Ap¬ 
pellant. 

JUDGMENT.— This is an appeal by 
the plaintiff and arises out of a suit 
brought b}^ him for recovery of arreare 
of rent at a rate which was agreed 
between the parties by a registered 
kahuliyat dated the 23rd of May I^I”* 
The facts which are necessary for the 
determination of this appeal are as fol¬ 
lows. One Samir the predecessor of the 
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defendants was by a right of inheritance 
entitled to one-fiftli share of an occupancy 
holding. He purchased also a noii-tiansler- 
able occupancy holding which belonged 
to somebody else. He approached his 
l^dlord and prayed for sub-division of 
his ancestral holding and also for recogni¬ 
tion of his right as a purchaser of the 
occupancy holding which he had bought. 
It seems that the parties agreed and 
the result of that agreement was the 
kabuliyat which I have already men¬ 
tioned. By that kabuliyat the one-fifth 
share which Samir inherited was amal¬ 
gamated with the land he had purchased 
and a new holding was created at a 
rental of Rs. 15-7-0. In arriving at that 
sum the kabuliyat states that the rent 
of the old holding was taken to be 
Rs. 46-12-6 and the rent of the purchased 
jote of Samir was taken to be Rs. 5-8-3, 
The one-fifth of the rent of the jote to¬ 
gether with the rent of the purchased jote 
was Rs. 15-7-0 and that is the rent 
which Samir agreed to pay for the con¬ 
solidated holding which was created by 
that kabuliyat. The rent due under 
that* kabuliyat for the years 1323 to 1326 
is the subject-matter of the present 

suit. 

The defence of the defendants who 
were the representatives of Samir was 
that the kabxdiyat was not voluntarily 
executed by Samir, that he was not 
cognizant of the terms of the kabuliyat 
and in fact the kabuliyat was extorted 
by force. They further contended that 
the rent was not realizable because it 
contravenes the provisions of section 29 
of the Bengal Tenancy Act. 

This suit was tried along with other 
fruits and we are concerned with Suit 
^ 0 . 530 out of the three suits tried to¬ 
gether. The learned Munsif found that 
the kabuliyat was executed voluntarily 
and with full knowledge of its contents 
and that it was validly executed. The 
learned Munsif, however, gave effect to 
fhe second defence and reduced the 

rent from Rs. 15-7-0 to Rs. 12 - 5-11 per 
annum and made a modified decree on 
that basis. On appeal by the landlord 
plaintiff the learned Subordinate Judge 
baa affirmed the decree of the Munsif 
and the present appeal is by the 


plaintiff against the decree of the Suboi- 
dinate Judge. 

It was contended in appeal hy Babu 
Jogesh Chandra Ray, the learned Vakil, 
for the appellant, first that the kabuliyat 
having been found to have been duly 
executed and to be valid deed the 
plaintiff was entitled to a decree at the 
rate of Rs. 15-7-0 as agreed between 
tlie parties and evidenced by the 
kabuliyat. The next contention of the 
learned Vakil was that as the kabuliyat 
had been allowed to stand unquestioned 
the defendants were not entitled to 
object to one of its terms without 
previously having sought either to 
rescind or reform the contract and 
thirdly it was contended that tliere 
was really no contravention of section 
29 of the Bengal Tenancy Act in the 
claim by the plaintiff in the present 
suit. 

I think these contentions are sound. 
It is to be regretted that the respond¬ 
ents do not appear in the present 
appeal. The kabuliyat really is for a 
consolidated new holding created by 
the amalgamated of a part of the old 
occupancy holding with the land of an¬ 
other occupancy holding which was non- 
transferable but to the transfer of which 
the landlord gave his consent and 
agreed to create the tenancy evidenced by 
tiie kabuliyat. As there was a promise 
to pay Rs. 15-7-0 as rent of this new 
holding the defence of the defendants 
that the contract was not binding on 
the ground that it was taken hy force 
having failed there is absolutely no 
reason why the landlord should not be 
entitled to claim rent as settled by that 
kabuliyat. There is no question of any 
enhancement here of any existing 
tenancy. It was really a tenancy created 
for the first time. It has been held in 
numerous cases that a tenancy created 
by amalgamated additional land with 
an existing occupancy holding is not 
controlled l)y section 29 of tlie Bengal 
Tenancy Act. In this connection the 
learned Vakil refers to the case of 
Garibulla Sheikh v. Jnanada Sundari (I). 
The principle laid down in that case 

(1) 57 Ind. Cas, 998; 32 C. L J 13-1, 
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is ordinarily applioanlo to the present 
case. It liad lieen iim-eiieously sugi^est- 
ed, liowever, for tlie defence before the 
lower Courts that although this rent 
was agreed to he paid tor the holding 
created l>y ainalgamati(ui ot lands as 
stated in tli*‘ ])ut in arriving 

at the rent ])ayahle ior the new lit>ld- 
ing the /a/;/'/ ol the old holding A\as 
increased from Us. odd to Us. 4(> odd 
and the proportionate rent i)ayahle foi- 
the one-fifth share was not taken tube oiie- 
hfth of Rs. -Jt) odd but one-iifth of Rs. 
odd and, therefore, it was really an en¬ 
hancement t>l the rent of the old liold- 
ing. 1 do not see that it is so as the 
rent agreed to be ])aid for the. new 
holding was Rs. lo-7-O on whatever 
basis it is arrived at. It migiit b?. T 
do not say it w'as. that th- parties 
agreed to take Rs. Ih odd as the jiint'c 
of the old liolding although it was not 
so. But that did not of itself in any 
way affect the i)romi.se. of the tenant to 
pay Rs. l.)-7-0 as rent hu' the newly 
created holding. I he way in which it 
was attempted to be shown that the I'lait 
W£is taken to l)e Us. 1(> odd instead of 
Rs. 2'.) o(hl was this. Tiie learned Sub¬ 
ordinate Judge says tint the Reaord of 
Rights siiow-s that the j<iin t of the 
j)ancy holding of,which Samir goUme-tiflli 
share was recorded as Rs. 2l)d-5-5 and 
it was for the landlord to show that 
the rent w'as hvally Rs. 4G o.ld, and 
having come to the eoiiclnsion that the 
rent was Rs. 2;) odd the lower Appel¬ 
late Court says “the of Rs. 4f)-i;b(i 

entered in tlie hibullynt is either a mis¬ 
representation or a mistake. In either 
vipAV of the case the eontra<d. based on 
this amount is not enforceable in law.” 
It is somewhat (lilhcult to follow this 
reasoning. It has been found that the 
contract was not vitiated eitlier by fraud 
or coercion a^ alleged by the defence. 
If that is so what is the justilication 
for the lower Appellate Court to say 
that a particular item us mentioned in 
the contract w'as either vitiated by nvX- 
repi’esentation or mistake. This was not, 
the defence or such a defence would 
be inconsistence with the defence that 
the kabuliyat was taken by coercion. 
Jt may well be that the rent recorded 


in the Record of Rights Avhich was 
]iublished in the year 1915, shortly be¬ 
fore this kahidiyat was executed was 
not the true record and until the con¬ 
trary is estal)lished w'e must take the 
deliberate statement of tlie parties as 
contained in a document -which is shown 
to have Ijeen executed voluntarily and 
]>ro])erly by tlie i>;irties as correct. The 
(\)urt i)elow did not refer to any evi¬ 
dence to that etfeet. Then again as 
lias been contended by the learned 
Vakil for the appellant liow' is it po.s- 
sil)le for the defendants to refuse to be 
bound by one of tlie items of a con¬ 
tract which as I liave already stated is 
of a complex nature. The landlord 
was not bound to recognize the sub¬ 
division of an old liolding. He agreed 
to do so. The landlord was not bound 
to recognize the transferable occupancy 
holding but he agreed to do so and he 
was entitled to receive consideration 
fore these conce.ssitms marie by him, and 
for auglit we know* the ]iarties made 
th(‘ contract with a full knowledge of 
the circumstances and Rs. 15-7-0 was 
agreed to be the true rent payable f<)r 
the jamd created. Tliere is no princi- 
])le upon w4iieli a ])arty to a contract 
allowing tlie contract to stand anrl en¬ 
joying the benelit of that contract liim- 
self (‘an say w4ien he is sued for the 
enforcement of one of the terms of the 
contract that lie is entitled to retain 
the benefit of the contract but is not 
bouiK.! bv one of its terms at a time 
when the right to get either rescission 
or reformation of contract has been 
barred. The cases in which a party to 
a contract was held not to be hound 
bv it without setting aside the con¬ 
tract were the cases when the contract 
was absolutely void in toto. See the 
cases of Banhu Hchnvy Shoha v. Ki'isto 
Gohindo Jourdar (2) and Sanni Bibi v. 
Siddik Hosmin {Zk I am, therefore, of 
opinion that it was not permissible to 
the defendant to plead that he was 
not V.ound by the statement of rent in the 

contract. , 

Then again it is difficidt to see how 


^2. 30 C. 433. ^ 

r3) 49 liul. Cas. 7C; 29 C. b. -b 23 C . W : 

SU 93. 
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this contract contravenes the terms ot‘ 
section 2J ol: the Bengal Tenancy Act. 
In this case a fresh rent was settleci 
for a new tenancy. Tliere is no ques¬ 
tion of enhancement of the rent of an 
existing liolding liere. That tenancy so 
far as Samir was concerned came to an 
end. This is not a case of enhance¬ 
ment of rent of aii existing liolding. 
The present suit was not for the 
enhanced rent but for recovery of 
rent at the rate of Rs. 15-7-0 which the 
tenant agreed to ])ay for tlie new hold¬ 
ing created in the circumstances already 
stated. 

On these grounds, 1 think the judg¬ 
ment of the learned Subordinate Judge 
cannot be maintained. In the result the 
plaintiff will be entitled to a decree for 
rent at the rate mentioned in the Icabuli- 
yat. The appeal is decreed with costs in 
all the Courts. 

M. M. B. Appeal allowed. 


RANGOON HIGH COURT. 

First Civil Arpeal No. 29 oi- 1923. 

March 20, 1924. 

Present .-—Mr. Justice Lentaigne 
and Mr. J ustice Carr. 

U SHWE MIN AND ANOTHER-- 

Appellants 


\^ersus 

MAUNG MAUNG GYI and another— 

Respondents. 

Probate and Administration Act (V of tSSl) 
ns. 70. 71,S3—Ciuil Procedure Code {Act \ of 
lOOS), O. VI, r. l.)--Caveat, form ol I rocediuc 

in contentious cases. , 

In contentious cases under tlic * . 

Administration Act tlie provi.sions of that 
with the Civil Procedun^ ( ode should bo followctl 

with regard to the tiling and the form <»£ 

caveats and the procedure to be adopted, [p. Jcl. 

‘'“caveats under section 70 of the Probate and 
Administration Act should bo m the form pie- 
scribed in section 71 and in contentious cases ti c 
obiections to the grant and the reply thereto 
should be in tJie form of pleadings properly 
verified in accordance witlx the provisions of 
O VI r 15 Civil Procedure Code, ilie pro 
^cdinKS tlie'reafter sl.ould taae the form of a 
in which issues should bo framed and parties 

•samined on oath. [p. 9<1> cols, 1 --J 



Appeal against an order of the Original 
Side, in C. M. No. 4 of 1923. 

.Mr. Keitit. for the Appellants. 

.Mr. N. X. Sen. for the Respondents. 

JUDGMENT.—This appeal is 
against an order i)assed in tiie Oricrinal 
Jurisdiction of the High Court refusing 
Tetters of Administration to appellants, 
who claim to Ije the father and younger 
sister of one .Ma Han who died* on the 
20tli.July, 1922. The main objections 
to the order are that it was passed merely 
on statements made in C'onrt wliich 
have not heen deposed to on oatli : that 
appellants being the fatlier and younger 
sister of the deceased were the natural 
parties to whom letters should in the 
ordinary course have l^een granted and 
no evitlence had been jiroduced to dis¬ 
qualify them: and that as appellants 
would give security in the event of 
obtaining Letters of Administration, such 
security would safeguard any rival 
claimants. 

Apparently ]\Ia Han was living witli 
one Krishunswamy as his wife, or at 
least the ajjpellants desci'il)e Krisliun- 
swaniy as her husliand, and they state 
that Ma Haii jointly carried on business 
with her luLsband Krisliunswamy and 
acquired ])roj)cities as stall-keepers in 
Surtee Barra Bazar in stalls wliich were 
described in their jietition as Nos. 249-A, 
250, 251 and 205, IniL in their ])etitioii 
they omitted No. 250. 

4’he objectors are i\Ia Thuza, an elder 
sister of the deceased Ma Han, and 
IMaung Aung Gyi, an uncle of tlie 
deceased Ma Han. It was pointed out 
that the latter as uncle had no locus, 
standi, and that objection was accepted 
))y the Couj-t, but 1 notice that in llu^ 
original application filed by these object¬ 
ors in Civil ^liscellaneous No. 202 of 
1922 in which they had applied that the 
Administrator General be directed to 
collect the assets of the deceased and to 
realize the same under the direction 
of the Court; Maimg Aung Gyi also 
claimed to be a creditor of the estate 
lo the extent of Rs. 350 and if he can 
substantiate such claim, he too Avould 
have as creditor right to be heard on. 
the question in dispute. 
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There appears to be a dispute as to 
■\vhat are the assets of the estate of Ma 
Hin. The objectors in the original ap- 
l)lication referred to some stalls of which 
only two are referred to against the 
four in the first application of appel¬ 
lants, and the oi.)jeetors also referred 
to such six stalls as completely belong¬ 
ing to the estate. On the other hand 
Krivshunswamy in a petition of opposi¬ 
tion stated that the deceased had no 
property at all and that three of such six 
stalls did not belong either to him or 
to the deceased, that two belonged solely 
to him (Krishunswamy) and that the 
other two Nos. 25b and 251 were in his 
name, and it may be that considerable 
significance should be attached to that 
dilTerentiation between stalls belonging 
to him and stalls in his name. 

It would seem possible that this un¬ 
availing opposition of Krishunswamy 
in Civil Miscellaneous No. 202 of 1922 
was the cause of appellants coming on 
the scene in the same record where the 
Advocate for Krishunswamy is recorded 
as supporting the application as against 
the Administrator General. 

The appellants then filed the a])pli- 
cation, Civil Miscellaneous No. 4 of 
1923, which gave rise to the order which 
is now appealed against. The respond¬ 
ents filed an unverified petition of 
opposition and the appellants then filed 
an unverified petition in reply to such 
opposition, and it was on tlie unverified 
petition that the order appealed against 
was passed. 

The objectors ignored the provisions 
of sections 70 and 71 of the Probate and 
Administration Act as to the practice 
of filing a caveat and the form which 
such caveat should take. The objectors 
have also ignored the provisions of 
section 83 of that Act which prescrib¬ 
ed the pi'ocedure which should have 
been adopted in contentious cases : under 
that provision the grounds of objection 
should have been in the form of a 
pleading and properly verified in accord¬ 
ance with the provisions of O. VI, 
r. 15. Similarly the reply of the appel¬ 
lants should have been properly verified, 
and the proceedings should then have 
taken the form oE a suit in which au 


issue should be framed and the parties 
should be examined on oath. 

An objection has been taken to this 
absence of formality and the failure to 
prove the allegation on oath. I think 
that we are bound to remand the case 
for trial in the ordinary course in ac¬ 
cordance. with these provisions of the 
Probate and Administration Act, read 
with the Code of Civil Procedure. This 
order does not imply that we are ex¬ 
pressing any opinion as to the merits 
of the case. I would let each part}’ 
bear his own costs in both Courts up 
to date. 

N. H. Case remanded. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. 202 AXD 203 of 1922. 

^larch 25, 1924. 

Present: —Mr. Justice Mukerji. 

ABDUL SAMAD and another— 

Defendants Nos. 2 and 3 —Appellants 

versus 

GUNENDRA KRISHNA ROY and 
ANOTHER—Plaintiffs—Respondents. 

Appeal, second—Finding of fact—Erroneous 
snpnositioti — Interference—Evidence Act (/ of 
1872), s. 72 — Rent receipt, proof of—Objection to 
mode of proof, when to be taken. 

A finding of fact arrived at upon an erroneous 
supposition as to matters which are not on the 
record can be interfered with in second appeal, 
[p. 975, col. 1.] 

Where the genuineness of a rent receipt is 
sworn to by the tenant by whom the rent has 
been paid, that is legally sufficient to prove the 
receipt, notwithstanding that the person whose 
signature it bears has not been examined, fp. 976 
col. 1.] 

Objection as to the mode of prwf of a par¬ 
ticular document should be taken when it is 
tendered for admission, [p. 976, col. 2.] 

Appeals against the decrees of the 
Subordinate Judge, LSecond Court, 
Tipperah, dated the 13th August 1921, 
modifying those of the Munsif, Fourth 
Court at Chandpiir, dated the 19th of 
February 1921 

Babu Sarat Chanira Mukherji, for the 
Appellants, 
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Babus Gunoda Charon Sen and Dc- 
bendra Chandra Pal, for the Respondents. 

JUDGMENT.— C onscious as I am 
of the restricted powers that we exercise 
in second ajipeals I liesitated a good 
deal before deciding whether I should 
interfere with the linding of the lower 
Appellate C'ourt in these cases to tlie 
etfect that the presumption arising from 
the entries made in tlie linally published 
Record of Rigiits has not been rebutted. 
Having regard, liowever, to the peculiar 
facts and circumstances of the cases I 
think I should interfere. If a Court of 
second appeal can interfere with a 
finding of fact when that linding 
is based on no evidence, if it can 
interfere witii a finding of fact when 
the finding is arrived at without refer¬ 
ence to the evidence on the record, if 
an inference as to facts can be interfered 
with when it is not warranted by the 
facts found, I do not see why a Court 
of second appeal should not interfere 
with a supposed finding of fact when 
that fincling is arrived at upon an erro¬ 
neous supposition as to matters which 
are not to be found on the record. 

What has happened in the present 
cases is this: The plaintifis instituted 
the suits out of which these two appeals 
have arisen for recovery of rent for the 
years 1323 to 1326 B. S. on the basis of 
the rents mentioned in the linall}^ pub¬ 
lished Record of Rights. The defendants 
produced certain dokhilas in ordei to 
show that the rents which they had been 
paying w^ere actually less than those 
which were mentioned in the finally 
published Record of Rights. The iilaintifts 
did not produce the collection papers. 
Whether they did that intentiona ly or 
otherwise is a matter which 1 shall deal 
' with presently. The Court of fiist in¬ 
stance held that the presumption ansing 
from the entries in the finally published 
Record of Rights had been rebutted and 
that the rates of rent winch the defend¬ 
ants said were the rates at winch they 
had been paying had been proved and, 

in that view, that Court gave the plaint¬ 
iffs decrees in the two suits on the 
basis of those rates. On appeals being 
preferred by the plaintiffs, the learned 
Subordinate Judge has reversed t—e 
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decision of tlie Munsif and decreed tlie 
two suits on the basis of the. leiits men¬ 
tioned in the finally published Record 
ol Rights. His decision is substantially 
ui)on these grounds. The lirst is that 
no blame attached to the i>laintiirs for 
the non-production of the collection 
jjapers. \\ itli regard to tlie collection 
papers, the learned Judge observed in 
his judgment as follows: “Tiie learned 
lower Court has found fault with the 
plaintiffs for non-production of plaintiffs’ 
collection papers. The papers were, in 
fact, produced though at a very late 
stage; but the learned lower Court re¬ 
fused to accept them. The onus of re¬ 
butting the Record of Rights is upon the 
defendants. *1 he defendants should have 
rather asked the Court to take in tliese 
papers instead of objecting to their 
reception in evidence." From these ob¬ 
servations it would seem as if the plaint¬ 
iff's had produced the collection papers 
though at a late stage of the case and 
that the defendants objected to their 
reception on the ground that tliey had 
not been put in proper time and that, 
therefore, it was the defendants who were 
to })lame for the collection jiapers not 
being on the record. The facts, however, 
are otherwise. It appears from the state- 

. 11learned Vakils 

appearing on Iiehalf of the parties be¬ 
fore me as also upon an examination of 
the Records that some of these collection 
papers were produced l)y the plaintiffs 
on the 2yth September 1920, and another 
bach of collection paiiers was produced by 
them on the 17tli November 1920. Later 
on, the exact date does not appear, these 
X^apers were taken back by the jilaintiffs 
and the plaintiff’s’ witness No. 1 in his 
evidence befoje the Court stated that the 
collection papers could not be produced 
inasmuch as there was some litigations 
I^ending between the jilaintiffs and their 
CO shaiers. I'Jjis being the state of facts, 
it is curious that the learned Subordi¬ 
nate Judge should assume that it wes 
tJic defendants who were responsible 
for the collection papers not lieing put 
in in evidence. So much for the col¬ 
lection papers. 

The second ground on which the 
learned Subo;’dinate Judges judgment 
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is -based is that, in his opinion the da- 
kliihts which the defendants had produc¬ 
ed laid not l)een (to use the avoixIs of 
the learned Judge himself; “satisfactorily 
]>roved.’' What he means by this ex¬ 
pression, it is diilicuit to understand for it 
api)ears that these dakhila.^ were produced 
in the Trial Coiu’t by the defendants, 
that they Avere spoken to by the Avitnesses 
examined on behalf of the defendants 
and that they Avere marked as Exhibits 
in the cases Avitliout any objection on the 
side of the plaintiffs. If the learned 
Subordinate Judge meant that the daldii- 
las AA*ere not genuine, there is no reason 
Avh}' he should not haA-e said so expressly 
in his judgment. If, lioAA-eA’er, he refer- 
ed to the fact that the dakhilas had not 
been properly proA’ed, that is to say, 
proved in accordance Avith hiAv, in my 
opinion, lie Avas not rigiit in taking that 
A’icAv. In the first place, the ])ersons 
AAdio i^roduced these dakiiilaa stated in 
Court that there Avere the da7:/ti/a.v Avhich 
had been received either by them or by 
others, from Avhom they had received 
them, on payment of rent to the plaintiffs 
and it is Avell-known that this is one of 
the Avays in Avhich dakhUas can be 
proved in a suit. Reference may, in 
this connection, be made to the case of 
Surja ivan(a ^lc7ia/-jcc ax Baneswar Shaha 
(1) Avherein, relying upon tlie cases of 
Raj Mahomed ax Banoo Rasmah {2) and 
Madhub Chunder Chowdhrij ax Promotho 
Nath Roy (3), this Court held that Avhere 
the genuineness of a rent receipt is 
SAv^orn to by the tenant by Avhoin the 
rent has been paid that is legally suffi¬ 
cient to proA'e the receipt notwithstand¬ 
ing that the person Avhose signature it 
bears has not been examined. To add 
to this tliere is the fact Avhicli cannot 
be lost sight of, Jiamely, that no objec¬ 
tion Avas taken on behalf of the plaintiff's 
to the reception of these dakhilas in 
evidence and to their being marked as 
exhibits in the cases. As observed in 
the case of Rajeswari Dasi ax Pulin 
Behai'y Mittra (4) Avhere rent receipts Avere 


admitted in eA'idence AA’ithout objection 
in the Court of lirst instance, no objec-^ 
tion could be taken in the Appellate 
Court tliat they Avere not properly prov¬ 
ed. In fact this proposition rests upon 
a AA’ell-knoAvn principle Avitii regard to 
the rule of eAudence and that is this. 
Where an objection has got to be taken 
as to the mode of proof of a particular 
document, such objection must be taken 
at tlie time Avhen the document is tender¬ 
ed for admission, for any lacuna’ in 
the mode of pi’oof may tlien be at once 
supplied by the party aaJio produces tlie 
document and Avants to have it proved. 

The tliird ground upon Aviiicli the 
learned Suijordiiiate Judge has proceed¬ 
ed is that “tlie dakhila.'i are of much 
prior dates.” “It seems to me” sa 3 ’'s 
the learned Judge, “tliat tliey”, that is, 
the defendants. luiA'e Avitlihehl some da- 
k'liiUtb'. In making tliis obsexwation, it 
seems that the learnetl Subordinate 
Judge has avIioIIa' misconceived the 
situation. It appears from an exami¬ 
nation of the dakhilas tliemselves that 
some of them ran quite up to the year 
1322 B. S. and showed pa^^ment of rent 
for that year, that 3 ’ear being the one 
immediatelj" jireceding the period 1323 
to 1320 B. S. for AA'hich rents have been 
claimed in these suits. The learned 
Sul)ordinate Judge, therefore, proceeded 
entirely upon a misconception AA'ith re¬ 
gard to all these matters and the find¬ 
ing arrived at by him based on such 
misconception. The finding to the effect 
that the presumption arising from the 
Record of Rights finally published has 
not been rebutted on account of these 
facts cannot he touched as a finding of 
fact in second appeal. I AA'ould, tliere- 
fore, set aside the decrees passed h^^ tlie 
learned Subordinate Judge and remit 
the tAA'o appeals to his Court to be dealt 
Avith afresh in the light of tlie obser- 
A^ations that have been made above. 
Costs will abide the result. 

M. M. B. Appeal allowed. 


(1) 21 C. 251; 12 bid. Dec. (n. s.) 834. 
(2; 12 W. K. 34. 
t (3) 20 W, R, 264. 

i4) 62 Ind. Cas, 647; 25 C. AV. N. S61. - 
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BOMBAY HIGH COURT. 

Civil Appeals Nos. 77 and 90 of 1922. 

March 15, 1923. 

Presen Norman Macleod. Kr., 
Chief Justice, and Mr. Justice Crump. 

^ ADILAL SARABHAI and others— 
Defendants—Appellants 

VC 7'$ us 

MANEKJI PESTONJI BAHARUCHA 

—Plaintiffs—Respondents 

Contract Act {IX of 1S72), s. 70—Shares, xuhc- 
thcr goods—Property in shares, how passes- 
Dehvery of share certilicates, e^ect of-Unpaid 
V6tittor, positio7i of—Lieu —Suit to 7 'ecovev pup^ 
cka$e^mo7iey. 

Plaintiff sold 129 shares to defendant Xo. 1. 
Defendant sold 2;) of these to a third party and 
pledged 101 along with 201 similar shares to 
defendant No. 2. Defendant No. 2 put forward 
defendant No. ,‘l as a i)art 3 ’^ who was willing to 
advance money. In fact defciulant No. .1 was a 
mere nominee of defendant No. 2. Defendant 
No. 2 got possession of these .30o shares by 
fraudulently representing that lie would use then- 
shares for the purpose of raising a loan for 
defendant No. 1 which he did not do and which 
he did not intend to do, his real object being to 
secure himself from loss as regards the moneys 
due to him by defendant No. 1. Plaintiff there¬ 
upon sued to recover the shares or their price 
and by way of damages the difference in the 
price of those shares on the date on which they 
were demanded back and the price on the date 
of decree : 

Held, (1) that the plaintiff had no cause of 
action against defendants Nos. 2 and 3; fp. 981. 
col 2.] 

(2) that all that plaintiff was entitled to was a 

decrees against defendant No. 1 for the unpaid 
purchase-money as he had no lien for it; [j). 983, 

col. 1.] 

(3) that the plaintiff had no title either in law 
or in equity to the shares and could not get back 
the share certificates or claim damages. []). 983, 
col. 1.] 

Per Uacleod, C. J.—Shares are goods within the 
meaning of section 76 of the Contract Act. They 
are, how’ever, a peculiar kind of moveable property 
which cannot pass from hand to hand. Tlio pro¬ 
perty in these share.s belongs to the regi.stenrd 
share-holder and cannot be transferred to another 
except according to the articles of the Company, 
[p. 980, col. 2.J 

Colonial Bank v. Cady, (1890) 15 A. C. 267 at p. 
277; 60 L. J. Ch. 131; 63 L. T. 27; 39 3V. U. 17, 
referred to. 

Tlio only inquiry which a liolder of shares can be 
put toby Vea.son of the nature or character of the 
documents which come into his possession is with 
regard to the action of the registered holder. 
He cannot be put to enquiry with regard to the 
rights and liabilities of intermediate holders, [p. 
983, col. 1.] 
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Per Cramp. .A'-Doliycry of tlio transfers and 
share certilicates passes not the preperty in the 
shares but a title legal and equitable which will 
emiblo the holder to vest hinisdf with tlie 
Ip. 9 n], col. ].] 


Colonial Bank v. Cah/, US<)0‘ 15 

00 I.. J. Ch. 131: 63 L. T. 27; 39 W. 
lowed. 


A. r. 267; 
K. 17, fd- 


Consolidated appeals from a deeision 
of Mr. Jtistice Kajiji. 

SirT/m^nasiSVrupymaa, with him Messrs. 
B. tf.Desai and K, M, Munshi, for the 
Appellant (defendant No. 2) in Anneal 
No. 77 of 1922. 

Mr. Jhinah, (with liim Air. SeUilrad), 
for the Appellant (defendant No 3) in 
Appeal No. 90 of 1922. 

Air. Katiga, Adv’ocate-General, and Air. 
Taraporevalla, for the Resiiondents 
(plaintiffs) in both the -\])peals. 

JUDGMENT. 

Macleod, C. J. —This is aii apjieal 
from the deeision of Kajiji. J. wlio pas.'-ed 
a decree in favour of the j*Iaintiirs agaijist 
ail the three dehmdants. 

The principal facts are not in dispute. 
Plaintiff No. 1 is a certihed bi’oker. 
Plaintiff No. 2 is said to be a sn])-biT)ker 
working nndei him. Tt is not clear wliat 
the term ‘sub-broker’ implies. Tliere 
apjieai's to liave l)een some sort of ai ran.i^t'- 
ment between i)hiintiff No. 1 and 
plaintiff' No. 2 that plaintiff No. 2 should 
induce business on behalf of plaintiff 
No. 1 and slioidd obtain remuneration in 
the shape of a share in tlie brokerage for 
sucli business, but it is not dispuited that 
in this case plaintiff No. 2 comlucled tlic 
business in his own name. Jji my 
opinion tlic term ‘sulvbroker’ shoulil 
not boused ns it has no legal signiiicajice 
and may only lead to f'onfusion of ideas. 
The learned Juflgre says that it is a fact 
of wliieh ev*en judicial notice can be 
taken that wliere a sub-broker issues 
contracts in his own name and the Jiead- 
broker allows him to do so, the party 
dealing with the sub-broker always looks 
to the sub-broker for the performance of 


62 



[1924 


078 IXDL4N 

VADILAL SARABHAI V. I'lAXEKJI r-E^TOXJI. 

the contract. With clue respect I cannot 
aeree. The term.s 'head-hroker' and ‘sub- 
broker’ inav or ina\' nut ]>••' a convenient 
method oi' expressiim' the relationshi]) 
l)eUveeii plaiiitiiY Xo. i and plaiiitilY IS'o. 2, 
but it is inadvisable to introduce into 
legal language terms which require ex- 
idanation when the ordinary terms will 
suliice. Plaintiff Xo. 2 may have Ijcen 
the agent of plaintiff Xo. 1 to enter into 
contract in his behalf, or lie may have 
been an employee of plaintitt’ Xo. 1 so 
that the f iw of principal and agent, or 
master and servant, respectively, would 
be applicable. .Vs the )lainti!f Xo. 2 
enteretl into contracts in lis own name, 
it would de])end upon evidence whether 
he was acting on his own l_>ehalf or 
on behalf of an undisclosed |.)rincipal, 
or on Ijehalf of a principal whose name 
was given to the other contracting party, 
and consec[uently on the facts jiroved the 
rights and lialjilities of the various 
parlies would have to be ilecided. I 
cannot see myself what interest ]>laintiff 
Xo. 1 had in this suit except to sue on 
Gora’s cheque unless it can be said that 
Ijlaintiff Xo. 2 was acting as the, agent 
of plaiutilf Xo. 1. It was plaintiff Xo. 2 
who contracted in Marcli PJ20 to sell 15U 
shares in Alcock Aslidown A Co., Ltd., 
to the first defendant l^sinail Gora, 
a certilied broker. Plaiiititf Xo. 2 was 
not a certified broker and so we arc not 
concerned witli any terms wliich may be 
implied in a contj-act between eertified 
brokers. In all the transactions in suit 
the parties acted as principals and jiot 
on behalf of clients. In pursuanc^e of his 
contract plaintiff Xo. 2 handed over to 
Gora, on April 11, Ijeing j^ayment day, 
certificates for 12D shares witii their res¬ 
pective transfer forms signed in blank 
by the registered share-holders, Tlie 
amount to l>e paid according to the rules, 
on that day was lis. 1,54,800 and at 
about 8 p. M. Gora lianded to plaintiff 
Xo. 2 a chetjue for that amount drawn in 
favour of plainutf Xc». 1. The clieque 
was dishonoured on presentation the 
next dav. 

It will now be necessary to consider 
what were the. dealings of Gora in shares 
in Alcock xVshdoAvn tX Co. for the A])ril 
settlement. He had been bulling the 
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market, buying largely from defendant 
Xo. 2 and others. Exhibit 5 at page 2, 
Part 111, is his account Avith defendant 
Xo. 2. Between February 13 and March 
9, lie had bought 460 shares, though 
i\lanilal said he had bought 4G3, at prices 
ranging from Hs. 1,305 to 1,505 of which 
thirty-one Avere sold before April 14. 
He look delivery on the 14th of 368 
shares, and gave a cheque for Ks. 4,41,600 
at Ks. 1,200 per share, the rale fixed by 
the Association on pjajmient day. The 
tinal adjustment was to take place on 
xVpril 17 when a very considerable amount 
more Avould have to be paid to defendant 
Xo. 2 on the 368 sliares, apart from Avhat 
Avas due for dilferonces on the shares of 
Avhich deliA^erv Avas not taken and on 
other accounts. In addition to the 368 
shares. Gora had obtained 129 from the 
plaintiff Xo.2, 5G from one Uave to Avhom 
he liad giA’en a cheque for Ks. G7,20f), and 
16 from other sources making a total of 
569 shares. He deli\'ered 264 to one 
Xemchand, receiving a cheque from him 
for Ks. 3,16,800 at Ks. 1,200 per share. Out 
of the264 shares 25shares Avere part of the 
129 he had received from plaintiff No. 2. 
Gora thus had 305 shares left Avith him 
of which 104 had come from i^laintiff 
Xo. 2. His )>osilion was then desperate. 
Apart from other liabilities he had issued 
cheques on the 14th for Ks. 4,41,600, 
Ks. 1,54.800 and Ks. 67,200 a total of 
Ks. 6,63,600 Avhich he could not liope to 
meet unless he realised tlie full value on 
the 305 shares. His OAvn story is as 
follows. On Aj^ril 15, he AA'ent Avith Xem- 
chand’s cheque for Ks. 3,16,800 and the 
305 shares to the Bank of India. Whilst 
AA'aiting to receiA'e payment for the 
checiue he saAv Manila! a partner in de¬ 
fendant Xo. 2's firm. He explained his 
difficulties to Manilal, avIio said he had 
a friend Avho AA’oiild adA*anee money on 
the 305 shares at Rs. 1.200. Gora gave 
Manilal the 3,16,800 rupees Avhich he 
got for the chettue of Xemchand, and the 
305 shares, in order that he might arrange 
the loan. IManilal kneAv the amounts of 
the ciie(iues given to plaintiff X'o. 2 and 
Dave Avhich had to be met. Gora met 
Manilal again in the e\'ening at Manilal’s 
residence Avheii according to him he was 
asked to sign tAvo documents which hu 
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did witliout iheni. Oii- a 

document of pledge, the oliier a pivanis- 
sory note for R^. 3,50,01)0. I-]xliil)its M 
ana i\. Hotli were made out in the 

name of Maganlal O. Uhia whom up to 

that time Gora Jiad neither seen nor 
heard of. Tiie jiledge document referred 
to tjuve ciieques for Ks. 1,1^1,800, 

Rs. /d, 200 and Hs. 1,50,000 as liaving 
been received by Gora hut as a matter 
or tact no checpies were given to 
him. It certainly seems extraordinarv 
taat (Jora should have left with¬ 
out receiving any of the money, of 
■vvhicJi he was so urgently in necil, in 
exchange for the 305 shares. On the 
17th lie received a letter dated tlie 10th, 

Rxhihit A . from AJr. Kanga, a Pleader 
practising at the I'olice (^ourts, purport¬ 
ing to act on l)elialf of Ghia. It allegeil 
that Gora had already received twoehequs 
from^ Ghia aggregating Rs, 2,00,000 I)ut 
as liis client had then received informa¬ 
tion which made him apiirehensive that 
there would he a ditiicully in getting 
the pledged shares transferred to his 
name, he had told Gora he would not pay 
the balance of Rs. 1,50,000 until the 
shares were transferred to his name. 

Gora was, therefore, to co-operate in get¬ 
ting the shares transferred. On the lOtli 
Messrs. Soonderdas C\).. wrote a reply 
on behalf of Gora, Kxluliit 5, stating 
that the transaction referi'ed to had lujt 
been correctly represented and asked 
for inspection of the writing and the 
two cheques. On the ItUh Gora hud 
written two letters for plaintiff Xo. 2 and 
Dave to deliver to lUanilal, asking him to 
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sion no arrangement was an-ived at 

'rh(‘ following is the note in Mr. Devi- 
d is's (liarv : 

i(>th April. Attending with Iv'^mail 
Gora at the residence of Air. Mohanlal, 
having a long interview. Matter eouhl 


give cheques to piaintilf Xo. 2 and Dave 
for sums of Rs. 1,51,800 and Rs. 07,200 
respectively, Kxliihit I) is the letter 
in respect of the chetiu ‘ to lie given to 
plaintiff Xo. 2. Alanilal admitted he Jiad 
received these letters asking for cheiiues: 
see page 04, PlaintiiY Xo. 2 and Dave told 
Gora that Ma^nlal liad iirumised to i.)a\’ 
them wlieii the Razar clo.sed, lint even¬ 
tually when lie heard the che(|ues had 
not been given lie went to the odice of 
defendant Xo. 2 where there was a meet¬ 
ing, at which Air. Devidas, a partner 
in the firm of Alotichand and Devidas 
who had acted generally as Gora’s soli¬ 
citors, was present. After a long dis 


cus- 


not lie amicalily settled. lAigaged three 
luuirs at nigiil,” 

li is not necessarry to detail further 
what liappened thereafter. Tlie 305 
shares remained witli defendant Xo. 2, 
and Gora received nothing for the docu¬ 
ment of pledge wheh he had signed. 
He was declared a defanlter on Aju-il 10. 
Sometime after August lie left India 
fiom Poi'eiiunder tor South ^Africa wliei'e 
his evidence was taken on (commission. 
A\ itii regiuvl to defendant Xo. 2 liis main 
com])laint is that Alanilal promised to 
give him cheques for Rs. 1,54,800, and 
Rs. ()7,200 to ])ay plaintiff Xo. 2 and Dave 
on pledge of tlie 305 sliares and he did not 
do^ so. Refore dealing -with Alanilal’s 
evidence as to what liaiiijened between 
him and Gora with regard !o the jiledge 
of the 305 shares, it is necessary to dis¬ 
pose of the thii'd dcfeiulant who Alani¬ 
lal Iiad linally to admit, ^vas his nominee. 
The case as tirsf ju-esented was that Ghia 
was the friend whom Alanilal Jiad in¬ 
duced to advance tliree aud-a-half 
lacs on pledge of the 305 sharf\s out 
of which Rs. 2, {)0,000 were paid liy Gora 
to defendant Xo. 2 towards the amount 
due to Jiim. Gliia liad an account Avith the 
Rank of Alorvi into whicJi Alanilal paid 
Rs. 2,00,000 on April Hi against wiiich 
Ghia drew two clietpies for Rs. 1,24,000 
and Rs. 75,200 in favour of bjsmaii 
Gora dated Ajiril 15. He also drew a 
third (dieciue for Rs. 1,50,000 u'hich was 
never use<l. AVe have Jiere tiie old story 
of tlie money-lender who lias no money 
to advance himself f)Ut has a friend 
who will oblige the borrower. 

Alanilal in his evidence endeavoured to 
maintain the defence set iq) in the 
written statement, but the ivJioIe of his 
evidence may be discarded as an ela¬ 
borate tissue* of falsehoods. Jt is cer¬ 
tain that he knew Avhat Gora’s T'osition 
Avas on Apiil II and 15. Wliether or 
not lie actually jiroinised to tmable Gora 
to pay the plaintiff Xo. 2 and Dave, he 
was solely concerned to secure himself 
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and obtain possession of the 305 shares 

AvilhouL ].ayingGora aiiyliiing. Ghia had 

in Xci(!t no eoiicern with aiiv of 

the transactions and his name ^^'as 

only used hy ManiLal to cloak his own 

dealinizs. Keference may here be made 

*• 

to Exliibit V, whieh was a letter written 

by Moti(.*haiid and Devidas on behalf of 

defendant No. 2 to the agents of Alcock 

Ashdown A Co, asking them not to 

transfer anv of tlic 368 shares which they 

• * 

had sold to Gora. on tiie ground that 
the cheque- for Ks. 4,-lb600 had been 
dishonoured. The learned Judge came 
to the conclusion tliat instructions were 
given for th.at letter on tlie 15th though 
it is not quite clear why they could not 
have been given on the IGth. How¬ 
ever that may be, defendant No. 2 had 
already received Ks. 3.16.800 on account 
of those shares on the lotli togetlicr 
with the (icrtilicates for the 305 shares 
on which a loan was to be obtained, 
so that the object in writing that letter 
could only have been a dishonest one. 
On the facts, therefore, I am entirelj* in 
accord with the conclusion of the learned 
J u cl go. 

I now come to the actual terms of the 
decree ])assed by him:— ' 

1. Tlie plaintiffs were lield entitled 
to the 129 shares the numbers of whicli 
were annexed in Schedule A to the 
decree. 

2. Gora was ordered to deliver to the 
plaintiiYs 129 shares or to pay Ks. 1,54,000 
and costs. 

3. 104 sliarco . ui of the 129 were de¬ 
clared to be in 1 he possession of defend¬ 
ants Nos. 2 and 3, defeiulant No. 3 
being a nominee of ilie defendant No. 2. 

4. Defendants Nos. 2 and 3 were 
ordered to deliver to the plaintiiYs the 
104 sltares. 

5. Defendants Nos. 2 and 3 were order¬ 
ed to pay to the plaintift's by Avay of 
damages Ks. 71,500 being the difference 
between the rate of Ks. 1,200 and the 
rate of Ks. 512-8 tlieir value at the date of 
the decree. 

6. Defendants Nos. 2 and 3 were to 
account for all dividends recovered 
by them on the 104 shares after April 20 

1920, . * 


4'he grounds in la-w for this decree are 
to l>e found in the following passage in 
the judgment:— 

“Gora was only an ostensible owner 
and the plaintiiYs who were the unpaid 
vendors iiad the ec|uity in them and 
they could have stopped Gora from get¬ 
ting these shares transferred in his 
name in the books of the Company 
but if Gora had passed on these shares 
either by wav of sale or bv wav of 
pledge to any third person who acted 
« d without notice then I 

ceitaiiily think that such a person 
would have had a better title to these 
shares than the i:)laintilYs. But in this 
case it is abundantly clear that Gora 
himself felt that he was not the owner. 
Manilal had notice that these shares 
were not paid for and Ghia being a 
mere nominee of Manilal, was in no 
better position than Manilal himself. 
They took these shares with this in¬ 
firmity from Gora and, therefore, they 
cannot claim these shares in priority to 
the plaintifl's.” 

Sir Thomas Stangman for the appel¬ 
lant, defendant No. 2, began his 
argument by contending that as 
shares were goods, section 121 of the 
Indian Contract Act applied so that 
if tlie vendor of the shares sold them 
on credit his only remedy, if the 
jnirchaser defaulted, was to sue for the 
price, and he could nrjt follow the goods 
into the hands of third parties. Ad¬ 
mitting that shares are goods, the first 
question is how are they delivered in 
innsuance of a contract for sale? Shares 
are a peculiar kind of moveable property 
which cannot pass from hand to hand 
like bales of cotton. The property in 
these shares belonged to the registered 
share-holder and could not be transferred 
to anotlier except according to the Arti¬ 
cles of the Company. Article 42 is as 
follows : 

“The instrument of transfer of any 
sliare in the Company shall be executed 
by the transferor and transferee, and 
the transferor shall be deemed to remain 
the holder of the said share until 
the name of the transferee is entered 
in the register of members in respect 
thereof.” 
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lli3 appMld.U.s’ witn-sries say that ta r-iji 
delivery ui taec-ertifioate, viili the Iraas- ua thei 
fer executed m blank,‘passes tlie i)ro- ‘As L 
perty ot the sliares, but that slatemeat tion ii 
nnist be accepted subject to the ex- rc.spon. 
planatioiisby which it is qualified. The iiii*- tli 
right of the holder apjtears from these no? tic 
explanations to be in the nature of a cci'lilic; 
jus ad rent and not of a jus in re, l)e- Lordsh 
livery does not invest him with the cause t 
o\vn6rsliip of the sliares in the sense or in c 
that no further act is reapiired in onler in (‘oi 
to perfect his right. Notwithstanding voucliei 
his having parted with the certilicate accomp 
and transfer, the original transferor bate at 
who is entered as owner in the ness o 
certificate and register, continues the I' 
to be the only share-holder recognised c:)mpet< 
by the Company as entitled to' vote plaintii 
and draw dividends in resjiect of the and i)l 
shares, until the transferee or liohler registei 
for the time being olitains registration title h 
in his own name. It would, therefore, vest hi 
be more accurate to say that such dc- no title 
livery passes, not the jiroperty of the to see 
shares, but a title, legal and equitable, against 
which will enable the holder to vest liad d 
himself with the shares without risk the sli 
of his right being defeatt'd by any other the tr 
person deriving title from tlie registered in tha 
owner.” the rig 

As that case has lieen lelied on for to re(fc 
other purposes it is necessary to con- holder, 
sider the facts in order to realise what is for the 
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or pledge the shares or to have them- 

^ A. - I . k 


selves registere 1 as th 


own-rs and. 


t.i- i jfdid ii ) e .t )|j ,. 1-.11 iivj.n .scLting 
up their litir as agains: ijie iiaax. 

*\.s Ij )i\l Watson .s.iid, the only (ques¬ 
tion in the case was wmeiher th(» 
respondents wtaa* estopped from sa\'- 
ing that lJlake\\'a,\' (tlie hroktad Inid 
not then aulhni’iiy to dispose of tlie 
cci-tilic;iles in .ptestion. 'I’lial his 
Ijordsliiti answered in the iu‘g'ati\’e lie- 
cause the documents were not dn ordei*’, 
or in other words were not accepted’ 
in commeivial circles as sutHcient 
vouchers of title, unless they were 
accoinjianied liy an extract of the Pro¬ 
bate and an attestation of the genuine¬ 
ness of the executor’s signature by 
the I'nited States Consul or other 
campetent ollicer. When, therefore, 
plaintilT No. 2 parted with the ceiditicates 
and i)lank transfers Ih‘ -wais not the. 
registered lioldoi', nor liad he any 
title lolt in him to (‘nal)lc him to 
vest himself \\ilh the shai'tvs. Having 
no title to an\'thing it is 1 hiis dillicnlt 
to see what (*aiise of action he had 
against defendants N'os. 2 ami .‘h He 
had done all he could to deliver 
the sliares, and if Ihtt blank for 
the transferee’s name was tilled 


in that person alone would have 
the right to apply to the (’oinpany 
to recfognise him as the registei’erl 
holder. As the blanks in the transfers 
for the said shares were never lilled 


actually decided. The registered owner 
of shares in a New York Ctanpany 
died. His executors obtained Probate 
and in order that tlie shares might be 
registered in their own names signed 
as executors the transfers on the liack 
of the certificates and without tilling 
in the blank handed them to tlieir 
brokers, who fraudulently deposited 
them with a Bank which look them 
bona fide and without notice as security 
for advances. The Bank took no 
steps to get tliemselves registered in 
the books of the Company. It was 
held that the conduct of the executors 
in delivering the transfers Avas con¬ 
sistent either with an intention to sell 

(1) (1890; 15 A. C. 267 at p. 277; 60 U J. Ch. 

161; 63 b. T. 27; 39 W. U. 17. 


in it is not neeessaiy to consider what 
the legal rights of the transferee would 
be against the registered holder if tht‘ 
(’’onipany refustnl to I’ecognise the trans¬ 
fer. Now llic h*gal jiusirion as l>ctwi*(*ii 
the plaintilY No. 2 ami Cora was ciitiiely 
different from the legal position as 
between plaintiff No. 2 and defendants 
Nos. 2 and 3, and the failure to ivcognise 
that vitiates the whole of the Advocate- 
Oeiieral's argument before us. The 
plaintiff No. 2 could have liled a suit 
against Cora for the price, and by way 
of attachment Ijcfore jmlgmeat would 
probably have been able to prevent 
him from dealing with the shares if 
he still held the certificates and trans¬ 
fers. The Advocate-Ceiieral argued 
that there were contesting equities be- 
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Iween plaintiM's. (loia, an<i clcieiKiants 
Ncs. 2 and 3. Liu tlu* iilainlilt Xo. 2 
liad no et[uity aci'ainst the otliers, 
he liad onli' a iviuedv aa‘ain<t Gora 
nn the eontnu-i for failure to pay the 
price. If he had asked the (/(Jinpany 
not to vecoanise a transfe-ree avIio aslied 
to he plac-eel on the (.’(»m])any's resis¬ 
tor as a s]iare-lt( Ider, lie would Inive 


heen told that the only per.-on the 
Gornpany recognised ■was the I’csistercil 
liohler, aiul they had no concern 'witii 
the various jiersojis throush ivhose 
hands the Llank transfers ]a‘)s-:-(l hcfore 
thev were lillcfl in. 

ddie case of Fnmcc y.Chtrl: <2)was 
relietl upon by the Advocate-(ieneral. 
d’here the resist(*red hf>lde)* shares 
in a (’oinpan\’ di'p^osii( mI ih(‘ e(-i'l iiicate 
M'itli Gas se('urity for 'Gail, and u'av(' 
him a Llank transfer sisned Ly h'. (' 

doy^osited the certilica.te aiul the Llank 
transfer witli (J as security for L 250. C 
died insolvent after which. O tilled in 
his own name as transferee and sent 
in the transfer for re.^istralion. F irave 
notice to tlie Company but whether 
before or after the transfer was regis¬ 
tered was doubtful on the evidence. 
It was held that (J had no title against F 
except to the extent of what was due 
from F to C. l.ord Selborne said 


(page 262y— 

“The defence of imroliaser for valua¬ 
ble consido.ation Avithout notice, by any 
one wlio takes from another without 
inquiry an instrument signed in hlank 
l)y a thii-'I pai'ty, and tlien hiinself Jills 
np» the blanks, ajiytearsto ns to be alto¬ 
gether nntenaldc.d'he i^erson wlio has 

signed a negotiable instrument in blank, 
or Avith blank s))aces. is (on account 
of the negotiabic cliaracter of that 
instrument) estopyied by the law mer¬ 
chant from disputing any alteration made 
in the document, after it has left his 
hands, by filling up blanks for otherAvise 
in a AA-ay not c.r iacic fraudulent) as 
against the bona fide holder for value 
Avithout notice; Init it lias been re¬ 
peatedly explained tlurt this estoppel 
is in favour only of sucli a bona fide 
holder; and a man Avho, after taking 


(2) (18R4) 2G Ch. D 257; 55 L J. Ch. 585; 50 L’ 
T. 1; 32 W. R. 466. 


CASES 


« 


it ill blank, has himself filled up the 
blanks in his oAvn faA’'our Avithout the 
consent or knoAvledge of the person to 
be I'-ouml, has never been treated in 
English Courts as entitled to the bene' 
lit of that doctrine." 

And at page 2(13: 

“It Avas said that Avhen a man, in a 
transaction for A'alue, does A\'hat this 
plaintiff did, and deliA'ers a blank form 
of transfer to a creditor by AA^ay of 
secni-ity, together Avitli the certificate 
(if shares, his meaning must necessarily 
he tliat the cieditor may complete his 
sceuriiA* by obtaining registration of 
tlie siiares. cither in liis oavii or (^po.ssibly) 
in some other name; and that lie, tliere- 
hu'e, entrusts him Avitli tlie I'equisite 
authority for that t>ur])ose. Granting 
this, what folloAA'sy (>nly that the credi¬ 
tor to Avhom such an autlioifty is giA*en 
may execute it or not, for the purpose 
of giving effect to the contract in his 
own favour, as he pleases; but not 
that, if lie does not execute it. he can 
<lelegate the like authority to a stranger 
for inuposes foreign lo and possibly 
(as in this case) in fraud of that con¬ 
tract . 

“But it Avas pressed on us tliat the 
plaintiff had, by the blank transfer and 
certificate, enabled Clark to represent 
himself as the true owner of the shares, 
or as having power lo deal AA'itli the 
shares as oAvner. The docnmenl.s them¬ 
selves shoAved that Clark Avas not the 
oAvner, Xor was there any evidence of 
any mercantile usage to tlie effect that 
holders of such documents as Clark 
handed oA'er to Quihampton are treated 

tlie right to transfer shares 
referred to in the documents, as if such 
holders were the OAA'neis of such shares. 
In Other Avords, there is no evidence 
that, as a matter of fact, blank transfers, 
accompanied by certificates of shares 
registered in the names of transferors, 
liass from hand to hand like negotiable 
instruments." 

It appears to haA*e been suggested in 
Fox y. Marlin (3) that v. Clark 

(2) liad been overruled by Colonial Bank 
y. Cady (1) but KekeAvich, J., was of 


(3) (1S85) 64 L. J. Ch. 473, 
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opinion that that was not the case, and 
although there may he one or two 
passages in tlie judgments of Lord 
AA atson and Lord Ilerschell whicdi may 
be said to countenance sucli a sugges¬ 
tion, I cannot see any inconsistency in 
the law as laid down in the two cases 
as approi)riate to their respective facts. 
In both cases the holders of the docu¬ 
ments were Jield to liave l)een i)ut on 
inquiry and. tlierefore, there was no 
estoppel against the true owner. The 
important i>oint to notice is that the 
only representation which is made and 
can he made on tlie facts of the docu¬ 
ments in such (‘uses is hv the true 
owner who signs the transfer as trans¬ 
feror. The various parties through 
whose hands the aiocumeiits may pass 
Ijefore they come to the last holder, 
have made no re])reseutations. Sir 
Thomas was right in saying lliat tlio 
only impury tliat a holder can he ))nt 
to, hv reason of the natui’e or chai'ac'ter 

J 4 

of the documents whicdi come into his 
possession, is with regai\l to the action 
of the registered holder. Did he intend 
to transfer, and had he authority ta 
transfer? He could not possibly he put 
to inquiry with regard to the rights 
and liabilities of intermediate holders. 

But it has l^eeii contended ]:)y the re¬ 
spondents that Manilal knew that Gora 
had not ])aid ])laintilf Xo. 2 for the shares, 
and, therefore, took the document.s 
with notice of plaintitf Xo. 2’s rights. 

That is correct, hut all that I lie plaint itf 
No. 2 was entitled to as against Gora was 
to receive the price. He had no title either 
in law or in equity to the shares, which 
was the propo.sition with which I started. 
The learned Judge thought that the 
plaintitTs as unpaid vendors had the 
equitv in them, but as hv-tween the 
plaintiffs and Gora it was a matter of 
contract which could only l)e regulated 
by the provisions of the Contract Act. 

Assuming for the purposes of argument 

that deliverv of the docurnenis constitut¬ 
ed the deliverv of the goods, once they 
parted with tlie docunicnts, they had^ no 
right to have them returned. If Gara 
h^d stolen the documents the case would 
liie entirely different. But (xora.s .state¬ 
ment in his evidence that he did not 


9.^3 

tliink he was the owner hccauso lie liad 

not jjaid for the sliares cnuiiot alter the 
legal position. 

'riie defendants Xos. 2 and :i rightiv 

■ are not entillerl to Jiold 
the sliares e.Kceiil for what may he found 
due to them hy Gora on a jiroper aecoiiut 
lieing taken. As Gora lias ah.sconded and 
has made noattempf to have that account 
taken nothing can lie done unless Gora 
is avljiidicated insolvent. 

^Oii the (]uestion of costs defendants 
Xos. 2 and 3 have both filed false written 
statements. Defendant Xo. 2 persisted in 
maintaining what he had said in his 
written statement until lie was forced to 
admit that Ghia was liis nominee. 

CJliia did not api^ear at the hearing, 
although lie instructed (’onnsel to argue 
theap))cal. 'I’lie appeal must lie allowed 
and tlie suit (lismissed ns against defend¬ 
ants Xos. 2 and 3, Imt having regafd to 
their eonduet f think tlu^y shoidd pay 
their own costs throughout. 

Crump, J,-— I liave had the heiiefit 
of reading the judgment of tiie learned 
Chief Jnsiice in this ease. I agree en¬ 
tirely with his coii'^lusions, luit as wo 
are reversing tiie jmlgment of the learn¬ 
ed Trial Judge I desire to state my 

reasons liriollv. 

% 

ft is unnecessary forme to i‘eca)iitulate 
tlie facts. Tlic position may he summed 
up shortly as follows: Idaintitfs sold 
12!) shares to defendant Xo. I. Didendant 
sold 25 of these to a thii-d party and 
pledged 101 along wifli 201 similar shai-es 
to defendant Xo. 2. Defendant Xo. 2 put, 
forward defendant Xo. 3 a.s a jiarty who 
was willing to advance money. In fact 
defendant Xo. 3 was a mere noniiiico 
of defendant Xo. 2. Defendant Xo. 2 
got ])ossession of these 305 sliares 
fraudulent h'. The fiaud was that lie 
deceived defendant Xo. 1 l>y false pre¬ 
tences tiiat he would use these shares foj- 
the purpose of niisiug a loan foidhe hemelit 
of derendant Xo. I which he did not do 
and. which Ik? did not intend to do, Jus 
real oiiject iiciiig to .secure liinisclf from 
lo.ss as i-egards the moneys due to liim hy 
defemlant Xo. 1. 

Gn these facts it is not disujited tliat 
])laiiitilTs are entitled to a decree as 
against defendant X^o. 1 for llicir unpaid 
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purcliase-money. They seek, however, to 
recover ii.e clocumeiits anti also tlanjages 
a- doieu iau:> j\o.s. 2 and 3. 'I'ne 

t|tlestivii iS wlu'liJi'i' IneV tan doliiis. 

As regards lie- (h ])lairitift3 

iyif-: St lagiei'‘ .'.iili '.that is s'ated in 
tile judgiTi'^nt of iny L 'rd the (’hief Jus¬ 
tice, It ai)pcars Uiat plaintilY \o. 2 and 
defendant No. 1 dealt as ]M’incipals. 
Idaintiff No. 2 was not the registered 
holfler of the.se shares. 

It is not perhaps strictly accurate to 
speak of these transactions as sales of 
sliares. Plaintift Xi>. as vendt^ragreed In 
sell and deiiv(‘r transfersand certilicates 
^vitll tlie int<‘rests and rights which they 
conve\' I''oii udo'.s ^[>i.^ociation v. 

O/ur/a' (4)J. Siicii delivery i>asses not the 
pro])ertyiii the shares but a title legal 
and equitable which will enable the lio'ld- 
er t*► vt'st liiniself with the shares [Per 
Lor-l Watson in Colonial Banh v. ('adi/ 
(1)1. (>n d(div(‘r>- (d' the doeunients there 

was no interest left in plaintilT No. 2 on 
which an>' efiuity can f)e founded. As 
between him and defendant No. 1 there 
was nc fraud or inisreriresentation 
which can vitiate the transaction. Idaint- 
ilT No. 2 had tlurs no lien for his unpaid 
purehase-inoney and without such lien 
lie (‘annot seek to hdlow the <Iociuneiits. 
He could not do so were they still in pos¬ 
session of defendant No. 1 and, therefore, 
the further history of tliese doeunients is 

not material. The .same result follows from 

the Statute law of this country. AVJiat- 
ever be the exact nature of the propertv 
sold it must he “moveable pro);)erty 
for the purpose of Chapter ATI of the 
Indian Contract Act. The definition 
in the General Clauses Act (Act I 
of 1868) is applicable. The property 
is not “ immoveable ” property with¬ 
in that definition, therefore, it is 
“ moveable ” property. It follows from 
section 76 of the Indian Contract Act 
that this property is “ goods.” The Ccise 
therefore, falls within section If 1 of the 
same Act. Plaintiff No. 2delive]edall that 
he had. He cannot, tlierefore, lescmd the 
contract on Ihe buyer's lailing io pay the 
]:)rice unless it was stipulated by Ihc-'con- 
tract that he should be so entitled. I 

(4) (188S) 20 Q. B. D. 576, 57 L J. Q. B 9qi ro 
U T. 93; 36 W. R. 489. ^ 


agree that no special condition to this 
effect is proved. The statement of de¬ 
fendant No. 1 tliat he did not regard 
liimself as owner until he had paid the 
purchase-money cannot alter the legal 
relations of the parties. 

K. s. D. Appeal allowed. 


PATNA HIGH COURT. 

SK('oxn Civil Appeals Nos. 1859 and 

1860 OK 1921. 

June 26, 1924. 

Present:—^\v Dawson Miller. Kt., Chief 
Justice, and Mr. Justice Foster. 

yiaharaja Bahadur KE8HO PRA8AD 
S T N ( T H -P L.A IX TIKF- -.A P PELL.\ N1' 

versns 

Baba NAR^VA'AN I)AA’’AL and otheus— 
Defendants—Respondents. 

Civil Procedure Code (.Ic? V of lOOS), (). XLI, 
r. .',.i Afipcllatc. Court'n pou'erto intci'fere in matter 
uol appealed against. 

Tlu- object oi (). Xbl. r. 33 of the Civil 
Piocctiuic (’ocie to enable the Appellate 

Court, wliere its deci.sion inlerferc.s witli or 
inodilios or extends the deci.sion f)f the lower 
<'ourt, to give cficct tt) that tlecision by inter¬ 
filing, if necessary, even with the rights and 
liabilities of ihiKse who were not in fact appeal- 
iiiif from (hat deidsion of th(? Trial ('onrt. I nless 
if i.s necessary in the interests of ju.stice to give 
elTect to the Appellate Cciirl's decision bv inter¬ 
fering in some way or other with the rights of 
those parties which aie not the subject of appeal 
before the Appellate Couil, the Appellate Court' 
has no right whatever to interfere, [p. 986, col. 2.] 

Rule 33 of U. XLI, Civil Procedure Code, 
has no application to a ease in which a plaintiff 
w’hcse claim is decreed in part prefers an appeal 
with regard to the part not decreed and the 
defendant hies neither an appeal nor a crcss-objec- 
tion. In such a case it is not open to the Court of 
Appeal to enter into the question whether the 
plaintilT is entitled or not to any decree at all 
and to dismiss his suit in toto. [p. 986, col. l.J 

Second Appeals from the decision of 
the Subordinate Judge, Shahabad, dated 
the 19th May 1921, ct-nhiming that of the 
Munsif, Buxai', dated the lOth June 1920. 

Metsis. Zy. A . 6’ir/g/i and Ah A’. SinhUy 
for the Appellant. 

Mr. P. i^ayal, for the Respondents. 

aUBGlv.tNT. 

Miller, C. J.—These two appeals 
arise out of two suits which were in 
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to tile, plaintiff to sue for rent in res- 


stituted by the plaintiff for rent against 
the tenants of certain holdings. They 
■were two suits numbered 1102 and \ V07. 
The questions arising for determination 
in botli these oases are similar. Although 
the rent claimed ami the area of the lioid- 
ings is dilYerent the facts in other respects 
relating to botli these suits are quite 
similar and the ajipeals liave been 
heard together. It appears from the 
first suit of which alone it is necessary 
to give any details of tlie facts that 
there was a holding consisting origi- 
nally of 1)02 acres the rent for 
Avhich was Us. 41-5-(>. This holding 
was presumed to lie within the aml)it 
of Monza Dumri the jirojirietor of which 
is the present plaintiff, tlie Maharaja of 
Dumraon. During the Survey and Settle¬ 
ment proceedings tlie pro])rietors of a 
neighbouring village, Sheopur Diara, 
wlio included the present plaintilT, con¬ 
tended that a portion of the land 
which compromised these two lioldings 
was within Sheopur Diara and not 
■within Dumri. After a dispute liefore 
the Settlement Authorities it was iiually 
determined that of the 9-G2 acres of the 
liolding in question in the first of 
these suits ()'94 acres alone were within 
village Dumri the balance being within 
Sheopur Diara. In the Survey khatian 
the area of this holding was recorded 
as 0*94 acres hut, tlie old rent of 
Ks. 41-5 0 was also recorded as the rent 
of that holding. Similarly witli regard 
to the other holding in the other suit 
the original rent was Us. 34-15-0 and 
that also was recorded as tlie rent of 
the diminished holding in Monza 
Dumri. The plaintilT then brought the 
present suit claiming in the one ease 
Rs. 41-5-0, and in the other Us. 34-15-0 
describing the area of the holdings not 
as the original area but as 0'94 acres 
in the first case and similarly a diminish¬ 
ed area in the second case. 

Tlie defendants raised various objec¬ 
tions in their written statements ami 
amongst other pleas tiiey contendo<l 
that the plaintilT h-ul instituted the 
fluit after splitting up the holding and 
that in such circumstances it could 
not be entertained. B 3 ' that I it 

they meant that it was not j^crmissible 


]u»et of a portion of (he holding only. 
If he sued at all he must smHor rent 
for the whole holding. The d(d'(‘ndauts 
in a later part of their written state¬ 
ment give certain measurements and 
point out that according to tlie ju’opor- 
tionate rate Us. 31-5-0 sliould lie the 
rent of the lands whereof rent is de¬ 
manded and they contend that the 
plainlift was not entitled to get any 
more. Tliey further entered a plea of 
pa>'ment which, however, they failed To 
.sustain. Similar pleas wei'e also raised in 
the case of tlie other suit. 

When the matter came before the 
Munsif he (aime to the conclusion tlial 
the plaintilT in the circumstances 
which had arisen was entitled only to 
the smaller rent, that is to say, the rent 
proportionate to the smaller area wliich 
still remained within Monza Dumri and 
he arrived at this conclusion ujion tlie 
finding that tliere had in fact been a 
splitting up of tlie.se holdings at or 
about the time of the sclllerncnt. He 
says after stating cei'taiu facts: ‘It is, 
therefore, clear that jiortioiis of the hold¬ 
ings as they stood just before Survey 
were cut away in Monza Sheopur Diara 
an<l were feu'med into sejairale lidding 
having no connection with tlie present 
lioldings.’ Jn these circumstances he 
awarded the plaintilT Us. 31-5-() in tlie one 
case and Us. 25-l-(J in the other whicli 
in the iirst case was the sum ad¬ 
mitted as the proiiortionate sum Iiy the 
defendants and in the other case was 
a sum wliicii he found to be the proper 
sum proportionate to the area of the hold¬ 
ing. 

L'rom that decision the jdaintilT ap- 
jiealcd to the Subordinate Judge. The 
Subordinate Judge after considering 
the facts dismissed tlie appeal, but he 
went further although the defendants 
had not appealed from tlie decision of 
the Mitnsif whicli decreed that they 
w^ere liable to i>ay rent at the smaller 
rate, found that the plaintiff had in 
fact’ righ.t to sue for rent in the cir- 
cunistauces which had l.-ecn disclo.sed 
and lie dismissed tlie case. Tlie reason 
ajiparently why he arrived at the con¬ 
clusion that tiie plaintilT w'as not entitl- 
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ed to sue in the form in which he 
did sue was that it had ])een shown 
that at the time of tlie suit the plaint- 
iH was in fact the sole proprietor not 
only of Moiizn Dumri l^ut also of 
Monza Sheopur Diara, He also ^ foiuid 
that the lioldings luid not in fact 
been split up into two. Therefore, 
it followed in his view that the ])laint- 
iff V)eing the sole ])roi)rietor of the 
whole of the holdings ought to have 
brought his suit for rent in respect of 
the "whole of each holding and not 
merely in resia^ct of a part. He, there¬ 
fore, considered that tlie suit was I'ad and 
he flismisse<l it. 

The only (piestion which we have to 
determine is whether in the circum¬ 
stances found he was entitled under 
O. XLI, r. 33 of the (’ivil Ih’ocedure 
Code to pass a decree in favour of 
the respondents who had not aiTi>ealed 
dismissing the wliole ()f the suit. In 
my o]>inion O. XLI, r. 33 has no 
appli(tation to a case like this. Tiie 
plaintiff succeeded in that suit in part, 
that is to say, although lie ^daimed a 
higher rent, he in fact siu^ceeded in 
obtaining the smaller rent. He obtain¬ 
ed a part of that wliich h.e claimed 
and that was the result {>f certain 
findings of the iMunsif that the hol<l- 
ings had in fact betm. si>lit up and 
that the plaintitf was entitled to sue 
for rent in the one case in resj^ect of 
a holding of 601 and although 

he had claimed a greater rent than he 
was entitled to he was eertainlv entitled 
to the rent pro])ortionate to that area. 
The defendants after that decision was 
given and the decree passed against 
them were content and remained satis¬ 
fied with that decree. Thev made no 
attempt to appeal and even when the 
plaintilT appealed they entered no cross¬ 
appeal or cross-objection and in my 
opinion it was not competent to the 
learned Judge, when the only question 
before him was whether the jdaintiff 
was entitled to the extra rent wliich 
had been refused him, to enter into 
the question whether or not he was 
entitled to any rent. This matter was 
not before the learned Judge and 
although the M'ordiiig of O. XLI,. r. 33 


may lie very wide and give a large 
discretion to the Court it is in my 
view clearly not meant to apply to a 
case like tlie pi’esent. The object of 
that Order is, speaking generally, to 
enal)le the Appellate Couit where its 
decision interferes with or modifies or 
extends the decisiem of tlie lower Court 
to give elTect to that decision bv in- 
terfering, if necessary, even with the 
riglits and liabilities of lliose who are 
not in fact aiipealing from the deci¬ 
sion of the '’i'rial Court. Unless it is 
necessarv in the interests of justice to 
give effect to the Appellate Court’s 
decision by interfering in some way or 
other ivitli the rights of those parties 
wliicli are not tlie subject of appeal 
befoi-e ns then it seems to me that the 
J-pliellate Court lias no right whatever 
to interfere. The illustration given to 

that rule is a verv good instance of 

• < ^ 

the cases in which a Court may well 
interfere. .Vgain in tiie case oi Rnnrfom 

* y * 

L((l V. Jbandn (1) the very question whieh 
arises in the jiresent case had to be 
considered and it was decided by the 
Allahabad High Court that the Court 
in such circumstances liad no right to 
interfere under O. XLI, r. 33. Tlie 
liead-note is this: “The plaintiff sued 
the defendant for rent and obtained a 
decree for a ])ortioii of his claim. The 
plaintiff then appealed against the dis¬ 
allowance of the balance of the amount 
claimed (exactly as here) but the fle- 
fendants submitted to the decree” (again 
exactly as here) “and neither filed a 
cross-appeal nor took obiections under 
O. XLI, r. 22 of the Code of Civil 
Procedure, 1908: Held, that it was not 
competent to the Appellate Court act¬ 
ing under O. XLI, r. 33 to interfere 
witli the decree olitainerl b,v the plaint¬ 
iff in so far as it had not been chal¬ 
lenged by the defendants,” and in sup¬ 
port of that decision the Court, con¬ 
sisting of the Chief Justice Mr. Justice 
Bannerji and Mr. Justice Tudball 
referred to the case of the Attorney- 
Gene yalv. Simpson (2) which points 
out certain principles which ouglit to 

(H 11 Ind. Cns. 640; 31 A. 32; 8 A. L. J. 1111. 

.21 il5‘Ul) 2 Ch. D. 671; 70 L- J. Ch. 828; L. 
T. 325; 17 T. L. R. 768, 
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govern the Court in acting under powers 
conferred l>y rule 3;J. In ihv opinion that 
case was ])erfeetly properly decided and 
it seems to me to govern the present 
case. 1 think, therefore, tliat this ap¬ 
peal should Ije decreed with costs, the 
decision of the learned Subordinate 
Judge will be set aside and tlie decree 
of the Munsif will l)e restored. 

Foster, J,— I agree. 

P- t>. Appeal fiUoived, 

s, D. 


LAHORE HIGH COURT. 

Second Ch'il Appeal No. 776 or 

1921. 

January 31, 1923. 

Present: —Mr. Justice Le Rossignol 
and Mr. Justice Harrison. 

BAJ KA X(1 DAS—DEPrA'DANT — 

.Appellant 


versus 


GHAXI HAM AND OTHERS—Plaintiffs 


—Respondents. 

Punjab ^iLieiritinu of Land Act {Kill of 1000), 
s. 9 — l>si c nrlitional sale—Suit for foic-^ 
clo 3 ur^—Year of <jrac’ expirinf/ after passing of 
-Ict-vlcL whether applicable Widow of agricul- 
iurist'—Decree, ex parte, for possession against widow 

Interest of revcisioner.s not pjotcctcd Hcvci'- 
whether bound. 

The Punjab Alienation of Land Act applies to a 
suit for foreclosure (»f a inortpige tiy ooiichtional 
sale in wliicli the vear of grace expires after llie 
passing of the Act. 'the proceedings in such a 
suit remain peiuling until tlic year «.“f grace ha.s 
expired and tlie mortgagor lias del>arred himself 
from tendering the mortgage money either to tlie 
Court whicli issued the notice or to the mortgagee 


himself. . , • . e 

If the widow of an agriculturist refuses to 

ac-ient a moditicatioii of the mortgage-deed exe¬ 
cuted bv her husband before tlie passing of the 
Piiiiab Alienation of Laivl Act. in the terms of the 
.Vet, and allou-s a decree for foreclosure of mort¬ 
gage. bv conditional sale to be passtnl against 
her ex parfe. slie does not do all in her power 
to protect the estate, and the rever.sioncrs of her 
husband, after licr death, arc not bound by that 
ex parte decree. 

Second a))peal from the order 
District Judge, Hissar, dated the 23rd 

Decemher 1920. 

Mr.'l/u 7 ?o.^jar Lai, for tlie Appellant. 
Mr. H D. Bhnlla, for the Re.spondents. 
JUDGMENT.— The land in^ suit 

was transferred by one Rupa in 1695 to 


the defendant's father bv a mortgag^' 
containing a stipulation for conditionfJ 
sale. Ru])a on his demise was succeeded 
by his widow Mtisamniat (doran. and on 
the 8th June 1900 the mortgagee aj)])lied 
for issue of notice of foreclo.sure to 
Musanimat (loran. Tliat notice was 
served on tlie 16th June 1900, hut a feiv 
days before tlie year of grace expired, 
the J^unjab Lancl .Mieuatiou Act came 
into force on the 8th June 1901. In 
July 1901 tlie moitgagee recognising 
that Land Alienation Act a]:>plied to his 
mortgage made a pmyer to the De])uty 
Commissioner under section 9 of the 
Land Alienation Act for i:)ossessi(^u of 
the land as mortgagee, hut Musaimnat 
Goran refusal to admit the vaiiditv of 
the mortgage and the Dejiuty Com¬ 
missioner declined to interfere and 
referred the mortgagee to the Civil 
Court; tliereu])on the mortgagee in 1904 
instituted a suit for possession as full 
owner on tlie ground that the year of 
grace had exjuretl and the mortgage 
had ripened into a sale. I’Jie quondam 
mortgagee obtained an e.r parte decree 
and took possession in .Vpril 1905. The 
present suit has been brought by the 
reversioners of the mortgagor on the 
death of Mummmat Goran to redeem tlie 
land. Originally they prayed also to 
avoid the mortgage hut that prayer was 
suliseciiieiitl\' withdrawn. The P'irst 
Court dismissed the plaiiitiils* suit on 
the ground that the plainfitYs had not 
established tlieii' relationship witli tlie 
mortgagor. The learnp<I Distiict Judge 
hehl" the relationsliip cstaldished hut 
found that the foreclosure jiroceedings 
instituted in 1900 by the mortgagee 
were not in order and that the rever¬ 
sioners are not hound iiy the ex parte 
decree for po.ssession passed in 1904 
against Min^annnat Goran, ami he accept¬ 
ed the appeal and lemandefl the case 
to the Trial Court in ordci* that the 
Deputy Commissioner migiit he moved 
to take action under section 9 (3j of the 
Land Alienation Act. 

In second appeal it is contended fast 
that the Land Alienation Act does not 
apply to tliis case inasmuch as tiie 
service of notice of foreclosia-e had been 
made upon Musammai Goran before 
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the Act came into operation. This con¬ 
tention, however, we are unable to 
accept heeanse we must hohl that flic 
proceedings for the enf(:<reeinent c'f fore¬ 
closure of inortuau’o coinprisin.u’ a 
stii)ulation of ctnn.litional sale remain 
pending’ until tiie year of grace has 
expired and the mortgagor lias debarred 
himself from tendering the inc.-rtgage 
money either to tlie C’ourt which issued 
the notice or to the mortgagee himself. 
The point, however, appears to be of 
little importance iov the mortgagee re¬ 
cognised in 1901 that tiie Punjab Land 
Alienation Act applied to his mortgage 
and he consequently moved the Deputy 
Commissioner to take actum under that 
Act. The Deputy C\>mmissioner, liow- 
ever, refused to take anv action and again 
failed to take action by way of revision, 
when the fact that the mortgagee had 
been given a decree for ]j03session as 
full owner was brought to liis notice in 
execution proceedings. 

There remains the further point 
whether those proceedings are binding 
on the reversioners and we answer the 
question in the negative for there is 
some evidence that Musammat Goran 
was under the inlluence of the mort¬ 
gagee. There is, moreover, clear evi¬ 
dence that she refused to accept a 
modificati(m of the mortgage-deed in 
the terms of the Pmijah Land Aliena¬ 
tion Act a modilication wliich woidd 
have satisfied the mortgagee and would, 
at the same time, have protected the 
reversionary rights of the reversioners. 

The only (iiiestion remaining is 
■whether the matter sliould now be refer¬ 
red to the Deputy Commissioner; but 
as already pointed out, he has already 
refused to intervene. Xor, since the 
plaintiffs’ prayer is to redeem, is there 
any necessity for tlie cancellation of 
the clause of conditional sale. 'The suit 
was brought within a few years of the 
death of Mnscnnmat Goran when suc¬ 
cession opened out to the plaintiffs 
and they are entitled to ignore the 
foreclosure px’oceedings, wliich would be 
binding on Mnsannnat Goran on the 
ground that ?!t(sn7n?ncJ Goran did not 
defend their interests and do all in her 
power to protect the estats. 


CASES. 


We accordingly accept the appeal and 
modify the order of the Court below 
by cancelling the direction for a re¬ 
ference to tiie (u)lleclor anrl substitut¬ 
ing tlie direction tliat tlie Trial Court 
shall determine the sum to be paid by 
the ])laiatiffs for the redemption of tlie 
mortgage. Costs shall follow the final 
event. 

x. H. Appeal accepted. 


PATNA HIGH COURT. 

Srcoxd Civil Appeal No. 1463 of 1921, 

August 7, 1924. 

ib'c-veah- —Mr. Justice Ross and 

Mr. Justice Sen. 

BlIOLA NATH MAJIlt —Defendant— 

Appellant 

verms 

SHIVA PRASAD SIXHA— Plaintiff 

- -Respondent. 

Chola Sajpur Ten'incy Act (V{ of WOS), ss. 

^a). 74—S. 7It, v'hetlicr retro'srje.ctiv' Function of 
s. JtJ uil Validation of agreements. 

Section 74 of tin Ch Xagpur Tenanev Act 
has no introspective cIYoct inasmuch as it affects 
the .substantive rights of parties, [p. 9S9, col. 2.J 

Se •ti<')n 2b u/ i of tli? Cliota Xagpur Tciiaiicy 
Act was not contcmplatcri to invalidate, agree- 
meiit.s which wore valid in their inception but to 
validate agreeiucnts in special oases out of such 
agivenacnts as w.):ild otlicrwise have been invalid 
(‘wing to the provision of section 21 of the (Miota 
Nagpur Landl'inl ainl Tenant Procedure Act 
1879, [p. 9'Jt), col. I.j 

Appeal from t le decision of the District 
Judge, iManbhum, dated the 17th Mav 
1921, confirming that of the Deputy 
Collector, Dhanbad, dated the 9lh Feb¬ 
ruary 1921. 

Mr. A, B. Mukharji, fur the Appellant. 

Messrs. A". C. Sitiha and B. B. Ghosh, 
for the Respondent. 

JUDGMENT. 

Sen, J. —Tiiis appeal arises out of a 
suit for realization of rent hy the plaint¬ 
iff landlord against the defendant-appel¬ 
lant for the years 1323 to 1325 and three 
qu'irters of 132(). The First Court dis- 
allow(‘d the claim for rent for 1323 and 
passed a decree for rent for the remaining 
period. This decree lias lieen affirmed 
by the Appellate Court. 

The case of the plaintiff is that the 
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father of the defendant Ramdhan Majiii 
executed a kabiiUynt in favour of tiie 
plaintilt^ agreeing to an annual rental 
of Ks. 75 and '62!> seers of paddy worth 
Ks. 1 - 10 -iJ and also to pav road-cess at 
Rs. 2-5-6. 

The case for the defence is that the 
tenancy in question was acquired bv 
Hamdhan Majni father of the defendaiit 
and one Mohit Majlii father of Jahlii .Majlii 
in 18t)2 ( 121)8 to 121 );) B. 8 .) when they 
obtained the laiul in two instalments by 
two documents, namely, a registered sale- 
deed (Exhibit D) and a registered mofcar- 
rari patta (Exhil)it J'];; tliat since then 
Ramdhan and iMohit jointly cultivated 
the holding and paid rent to the/ 7 a ra¬ 
dar Gangu Majhi and after tlieir deatli 
their sons Bhola (the defendant) and 
Jhalu as well as their cousins Kartik 
and Tiku are cultivating the lands. As 
regards the kabuLiijat (Exhibit 1), exe¬ 
cuted by the father of the defendant, 
the defendant denies all knowledge of 
it and contends that even if executed 
it was never operative. Tlie plaintiff 
was unable to produce before tlie Court 
the original registered kabuliyat execut¬ 
ed by Ramdhan Majhi. He alleged tliat 
the original had been lost and the ques¬ 
tion arose whetlier secondary evidence 
of the kabuliyat could be admitted. Tlie 
Court of first instance as well as the 
Court of Appeal after going into the 
evidence came to the conclusion that 
the kabuliyat had been in the record- 
room of tlie plaintiff up to 11)11 when 
it was taken out and tiled in a ciiminal 
case in the Dhanliad Court and that 
owing to the negligence of the clerks 
concerned the document was never taken 
hack from the Court and returned to 
the record-room. The execution of the 
kabuliyat was proved by the widter of 
it, Jagabandhu Barcrar. It appears that 
the kabuliyat was also proved means 
of an admission by Kamdhaii himself 
made in his deposition in a Civil suit 
in the Munsif’s Court in 1910; this de¬ 
position is Exhibit 7 in this case. On 
these grounds both the Courts found 
as a fact that Ramdhan the father of 
the defendant did execute the kabuliyat 
as alleged and admitted the secondary 
evidence offered for proving it. 


On the question as to whotlier i\rohit 
had anything to do with the tenancy 
in (tuestion both tlie Courts have com e 
to a linding that neither .Mohit nor 
Mohit's descendants had anything to do 
V ith it and lliat they were not necessary 
parties to the suit. I\loj'eover, according 
to tlieir case they had taken the hold¬ 
ings from the ijaradar Gangu .Majhi. 
Tlie Courts have held that there is' no 
e\idence that ^lohil. ivas ever recognized 
by the present i>Iaintitr, who "is the 
zemindar, as tenant; that all along since 
the kabuliyat the plaintiff had been 
dealing with Ramdhan and his son the 
defendant in respect of tlie tenancy in 
suit and that the defendant himself'had 
been describing tlie lands as ‘‘his” lands 
and depositing the rent in his own 
name. 

This appeal seems to be concluded 
by tliese lindings of fact Imt the learned 
Vakil for the appellant contends that the 
Court below erred in not considering tlie 
effect of section 74 of the Cliota Ahigpur 
d'enancy Act on the decision of this case. 
Beclion 74 of the Cliota Nagpur 4‘enaiicy 
Act apparently ciuinot possibly Jiave 
retrospective effect ina&mucli as it affects 
the substantive rights of parties. The 
kabuliyat in tJiis case was executed be¬ 
fore the Chola Nagpur I'enancy Act 
came into force. 'Iherefore, all agree¬ 
ments entered into prior to the date 
wlien the Cliolu Nagpur Tenancy Act 
came into oi>eiatiou would obviously 
he beyond the scope of section 74. The 
kabuliyat in question was executed in 
1905. "I'lie objection, tJierefore, that is 
now urged that in view of tlie provisions 
of section 74 of the Chota Nagpur Ten¬ 
ancy Act the kabuliyat would be void 
and of no effect, has no force whatso¬ 
ever. Moreover, on the lindings of the 
Courts below this case does not come 
witliiii the scope of section 74, inasmuch 
as the section contemplates the case of 
a lease executed "with a view to the 
continuance of such occupation"; where¬ 
as in the pi (sent case there is no ques¬ 
tion of continuance, tlie previous tenancy 
having been under the ijaradar whicli 
was not subsequently recognized by the 
landlord and. therefore, the Tease must be 
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regaixled as marking tlie very inception 
of tlie tenancy. 

ft 

It is next urged that in view of the 
provisions of section 2G (a) of the Chota 
Nagpur Tenancy Act the kahuUynt in 
question does not satisfy tiie requirement 
of law and lienee must he deemed to 
be inoperative. Now it has been held 
that section '2i\ of Act VI of 1U08 was 
not contemplated to invalidate agree¬ 
ments wliieh were valid in their incep¬ 
tion, as in the jiresent ease, but to 
validate agreements in special cases out 
of such agreements as would otlierwise 
have been invalid owing to the provisions 
of section 21 of the Chota Nagpur Land¬ 
lord and Tenancy Ih’oeedure Act (I of 
1S7!),). The observations of !Mookerjee, J. 
in the ease of Gaju Mtthfo v. (i. P. 
Cooke (1) are in suiiport of tliis 
view. The contentions of law urged bv 
the learned Vakil for the a]ji)ellant are, 
therefore, without any substance. 

Tlie appeal is dismissed with costs. 

Ross, J.— 1 agree. 

P. I). .appeal diiimisiiecL 

'L 16 Ind. Cas. 16 C. L. J. 122 at up. J2-1, 

426; 17 C. W. X. 430. 


MADRAS HIGH COURT. 

Civil Eevlsiox Petitiox No. 183 

OF 1922. 

April 24, 1924. 

P; 'csent: —Mr. Justice Devadoss. 
HOWCAR LODD G0VIXD08S 
KRISnXADOSS— Plaintiff— 

Petitioner 

VC 

POLEGAR MAXIKYAXAYAXIM 

VARIT AND OTHERS—DEFENDANTS NoS. 6 

TO 9—Respondents. 

Civil Procedure Code u-lri V of WOSi, .f. Jl — 
Ex parte decision --Hes judicata —Decision in jciit 
suit. 

An ex parte decision can operate ns res judicata. 
Raj Kumar Roi/ Chou'dhurij v. Alimaddi, 16 Ind. 
Cas. 911; 17 C. W. X. 627. Ilara Chandra Bairagi 
V. Bepin Beharu Das, G Ind. Cas. 860; 13 C. L. 
J. 38, Shyama Charan Banerji v Mrinmaiji Debi. 
31 C. 79, relied on. 


hi tile case of rent suits, the decision as regards 
the nat for one year is I'es judicata as regards 
the rate of rent for the following years. 

Petition, under section 25 of Act IX of 
1887, praying the Higli Court to revise 
the decree of the Court of the District 
-\Iiinsif, Tirupati, in Small Cause Suit 
Xo. 13() of 1921. 

-Ml'. *4. C. Sompath hicnqar, for the 

Petitioner. 

^It. Ramadoss, for the Respond¬ 
ents. 

, JUDGMENT.— This is an applica¬ 
tion to revise the decree of tlie District 
Munsif of Tirupati in Small Cause Suit 
No. J3G of 1921. The District Munsif 
dismissed tlie suit mainly on the ground 
that no jodi^ is claimable from the 
tenants. It is urged on behalf of the 
petitioner that tlie (luestioii whether 
the defendants are liable to pay jodi is 
res judicata by reason of two previous 
decisions, one in Original Suit No. 79 
of 1904, Exhibit C and the other in 
Original Suit No, 439 of 1903, Plxhibit 
G. In Exhihiit G the question was 
specitically raised in issue 1 whether no 
jodi at all is payable. An additional 
issue was raised Avhether the defendants 
therein were not barred by res judicata 
from raising the plea that they were 
m:>t liable to pay jodi to the plaintiff. 
The District Munsif held that the de¬ 
cision in the Original Suit No. 79 of 
1904 Avas 7‘es judicata between the 
parties. It is now urged on the respond¬ 
ents side that the defendants AA'ere 
CT pcn-fc and, therefore, the judgment is 
not binding on the cx parte defendants. 
The defendants placed reliance upon the 
decision of }Iodhusudun Shaha Mondtil 
y. Brae (1) in which it was held that 
in a rent suit if the defendants are 
ex parte the decision could not be res 
judicata in subsequent suits. When a 
question is specifically raised and decided, 
a decision on the question is res judicata 
between the parties in subsequent 
cases. The case in Modhusudmi Shaha 
Moudul y. Brae (1) was considered and 
distinguished in tAvo cases of the Calcutta 
High Court reported as Kumar Roy 
Chou'dhury y. Alimuddi (2) and Hava 

ll* 16 C. 300; 8 Ind. Dec. (s. s.l 197 (F. B.), 

(2' 16 Ind. Cas. 911; 17 C. W. X. 627. 
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Chandra Bairafji v. Bepin Beliarij Dati 
(3). In Shyama i'ha)’an Banerji v. Mi'in- 
mayi Dcbi (4' it was lieltl that an ex 
parte decision could he res* judicata 
between tlie parties in subseti^uent suit. 
The real ciuestiou is whether a certain 
contention was raised or a contention 
should liave been raisetl or couhl have 
been raised or not. If a coiitention which 
could have been raised was not raised by 
the defendants, that woidd not take 
away the force of the judgment which 
decided the point against the defend¬ 
ants. In that view I think tlie decision in 
No. 439 of 1908, Exhibit G is res jndicata- 
between the ])arties. it is argued by 
Mr. Ramdoss who appears for two t>f the 
respondents that Kxhiliit I which is a 
deed of gift by the land-holder, exempts 
the defendants from paying jodi\ and 
he contends that only the (luestion of 
landlord and tenant is re.y judicata 
between the parties. No doubt in the 
case of rent suits the decision as regards 
the rent for one year would be res 
judicata as regards the rate of rent for 
any of the following years. Exhibit I 
merely refers to the liability of tlie 
defendant to pay jodi. The contention 
that the defendants were not liable to 
pay jodi should have been )Jut forward 
in the suits of 1904 and 1908, and tliat 
contention not having been i)ut forward 
in these suits, it is not open now to the 
defendants to put forward the conten¬ 
tion. I find this point in favour of the 

lietitioner. . ... 

As regards the next point whicli 

relates to roa<l-cess, Mr. Ramdoss vei\ 
candidly concedes that the defendants 

are liable to pay road-cess ^ 
this petition with costs and the ])lamtilr 
will have a decree for the suit amount 
with costs of the lower Cknirt. Petitioners 
Vakil admits that defendants No. 8 mul 
9 have paid road-cess. bo lar as that 
amount is concerned the\ viU 
exonerated. 

Petition allowed. 

(3) fi Iiid. Cari. ^UO; 13 C. L. J. 36. 

(b 31 C. 7 J. 
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CALCUTTA HIGH COURT. 

Appeal euo.m Ouigjxal Decuei-: No. 238 

OP 1922. 

May 30. 1924. 

Present: —Mr. Justice Sulirawardy and 

yir. Justice Duval. 

PROKAbH CHANDRA DAS GEPTA— 

Appellant 

versus 

SHAMA GlIARAN DUTT and otiiers— 

ReSPOXDEN'TS. 

Civil Procedure Code (.Ic^ t* of tlMKS), (). XXII, 
rr. C la -Twi} dcvolulioio— .issignnieiit and death 

As--iignee's ri(jhtj>\ 

\S')ieiv tliere are two devolutions —tlie deatli 
of a i);uty and tlie transfer Ijy him of his in¬ 
terest in tlie suit the transferee h;>r; the riglit 
to h(“ brought on the reeor<l in place of the 
deeeased transfoor. Theretore, the rleath of a 
jilaintill aflei’ the assiginnent of his iiilei’est 
does not take away the a.ssiguee's right to be sub¬ 
stituted in tlie suit. [p. 092, col. 2.] 

Al'ipeaJ against an order of the Sub¬ 
ordinate Judge, First Court, Jessore, dated 
the 21st of ^iarch 1922. 

Pabu Bhupendra Kumar Chose, for tlie 
Appellant. 

Babus Satya Charan Sinha and Bon 
Bchari Sarkar, for the Respondents. 

JUDGMENT.—Tliis is an appeal 
against an order of the Subordinate 
Judge of Jessore, dated the 21st March 
1922. setting aside his jirevious order of 
the 7th November 1921, and rejecting 
tlie appellant's ai>plication for substitu¬ 
tion in ])lace of the jilaintiff in tJie suit. 
Tlie facts are that, one Giridhari Lai 
Sarowgi brought the pi-esent suit on 
the allegation that the mortgage execut¬ 
ed by defendant No. 2 in favour of 
defendant No. 1 was collusive, fraudu¬ 
lent ami benami and could no( aiTcct 
the iilaint ill’s mortgage. He further 
prayed that it might be declared that 
the inort gage decree obtained by defend¬ 
ant No. 1 on the said mortgage against 
defendant No. 2 and him (jilaintill) was 
fraudulent and collusive and inopera¬ 
tive against liini (iilaintill). In the said 
suit brought lyv defendant No. 1 he 
claimed to be tlie first mortgagee 
while Giridhari IaiI was descrilied as 
a imisne mortgagee. During the pen¬ 
dency of this suit on the 10th June 
1921, Giriflhari Lai sold iiis interest in 
the mortgage and in other properties 
to the present plaiutill. On the 4th 
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October 1921 Giridhai’i died, on the 7th 
November 1021 the appellant filed an 
application under O. XXll, r. 10 for 
substitution in place of Giridhari Lai 
on the allegation that he had purchased 
his interest in tlie mortgage tlie sub¬ 
ject-matter of the suit, it was not 
disallowed on tliat date that Giridhari 
was dead. On the other hand, the 
Pleader for Giridhari Lai in the suit 
consented to the appellant being sub¬ 
stituted in place of his client and the 
petition was granted by the Court. Sub¬ 
sequently, the defendants made an appli¬ 
cation that on the 7tii November 1021— 
the date on winch the plaintiff applied for 
substitution—Giridhari Avas dead and, 
therefore, the order substituting tlie 
plaintiff in place of Giridhari iiassed 
under O. XXll, r. 10, should be set 
aside. The learned Subordinate Judge 
has given effect to this contention. 
He has held that Avhere two devolutions 
take place, namely, where there lias 
been an assignment by a party t{) the 
suit and before the assignee has been 
brought on the record the party dies 
the substitution of the legal represen¬ 
tatives of the deceased party ought to 
be made. He formulates this view on 
the language of O. XXH, r. 3. Under 
that rule, according to the Judge, if 
the right to sue survives, as it does 
in the present case, the Court can 
only bring on the record the legal 
representatives of the jilaintiff. Tlie 
Court is, therefore, entitled to bring on 
the record only the legal representa¬ 
tives of the plaintiff; and, if there is 
an assignee of the plaintiff, he shall 
not be substituted in place of the 
deceased plaintiff. The provision of the 
law as contained in O. XXH. r. 3 
should be given effect to Avhenever the 
contingency thus contemplated happens; 
and the assignee of the plaintiff sliouhl 
not be entitled to come in in preference 
to the legal representatives of the de¬ 
ceased plaintiff. In this view of the 
law the learned Judge has vacated his 
order passed on the 7th November 1922 
and dismissed the plaintiff's application 
for substitution ; and as within the 
time prescribed b 3 ’ law no application 
■\vas made by the legal representatives 


of Giridhari Lai to cause substitution 
lie ordered that the suit should abate. 
In our judgment the view taken hy 
the lower Court is erroneous. It is not 
necessary to enter into the question 
Avhether the consent given by the 
Pleader on the 7th November 1921 
was given in ignorance of the fact 
of Giridhari's death or whether the 
appellant Avas aAA'are that Giridhari 
Avas dead at the lime a fact Avhicii he 
denies. The simple question of law that 
arises in this case irrespective of those 
facts, is Avhether Avhen there are two 
devolutions—the death of a partA’’ and 
the transfer b\’ liim of his interest in 
the suit—the transferee has the right to 
he brought on the record in place of 
the deceased transferor. It seems to us 
on going through the several sections 
of the Code, dealing AA-ith this matter, 
that the two devolutions Avhich have 
occurred in this case are distinct and 
are governed by different considera¬ 
tions. The death of the plaintiff 
after the assignment of his interest 
should not take aAvay the assignee's 
right to be substituted in the suit. 
If effect is given to the contrary 
contention the result Avill be that 
if a plaintiff after selling his interest 
in the subject-matter of the suit dies, 
before the assignee could make an ap¬ 
plication for substitution under O. XXII, 
r. 10, the assignee Avill have no right 
to be brought on the record and the 
legal representatiA'-e of the deceased 
plaintiff having no interest in the sub¬ 
ject-matter there Avill be no represen¬ 
tation in the suit, and the assignee 
Avill be deprived of the benefit of his 
purchase through no fault of his. The 
true view is Avhat was taken in the 
case of Rajdi'ara Bhagwat x. Jibai (1). 
AA est, J., has lucidh’dealt Avith this 
point in the following jjassage: “ The 

case being one of an assignment or 
creation of an interest pending the 
appeal plu<i the death of the assignor, 
is one embracing a fact more than that 
contemplated hy section 368”. (O. XXII, 

r. 4, the case there being one of death 
of a respondent). “The rule in section 

1) 9 B. 151; 5 Ind. Dec. (n*. s.) 101. 
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372 ((X XXII, y. 10) ou tlie other liaiul 
must be admitted to apply to it ; and 
being alone siifliciently inclusive, il‘ not 
the more si^ecilie, as dealing witli ‘other 
cases’ than the ones i)reviously ):)rovid- 
ed for, must prevail over those rules. 
The double CA'ent of a transfer of the 
deci’ee-holder's title and of his death 
was probably not distinctly conceived 
by the draftsman of the Code; hut we 
can give etfect to the api)arent in¬ 
tention, not onh’^ in a literal ap]jlica- 
tion of the words to the cases exactIv 
pi'ovided for but also by a logical ex¬ 
tension of them to the composite cases 
involving circumstances tliat fall sepa¬ 
rately under distinct rules, and yet 
must have been meant to l)s dealt 
Avith in a consistent and uniform man¬ 
lier.” We think that this is the correct 
view of the law. We must, tliercfore, 
set aside the order of the Court below 
dated the 21st March 1922. But the 
learned Judge has not inquired into 
the bona jides of the transfer to the 
plaintiff-appellant and as the respond¬ 
ent Avishes that the case sliould be 
sent back for an enquiry we think 
that this appeal sliould be sent liack. 
In the case of Lak.shan Chundcr Daj v. 
Nikanji Moni Dassi (2) it Avas held 
that an applicant Avho invokes the aid 
of O. XXII, r. 10 is not entitled for 
a mattar of rigid to an order in his 
favour. This case Avill go back to the 
learned Subordinate Judge for a luoper 
order of the appellant's apidication tiled 
on the 7th November 1921—the order 
passed by that Court on that dale as 
also the order of the 21st March 1922 
bein" disallowed. As tlie case has 
taken a very long time we express a 
hope that the Court lielow aviU see to 
the expeditious termination of the 

suit. , , . , «• .1 • 

Each party Avill bear his costs ol this 


appeal. 

Let the record be 


sent down as early as 


possible, 

s. D. 

i'2) 80 Ind. Gag. 538; 27 C. 
I. R. (C.) 188. 


Case sent back. 
W.-X. 755; ;1921) A 


PRIVY COUNCIL, 

Appeal from the Madras Ilioii Corur. 

June 19, 1924. 

Present :—Lord Atkinson, Lord Shaw. 
Lord Blanesburgh, Sir Jolin Erlge and 

^Ir. Ameer Ali. 

Rajti Bahadur NAKASlXGlMtJI 
OYANAOERJI, since deceased (now 
REPRESENTED DV Raja DHAXARAJA- 

GIRJT) —Appellant 
versus 

Raja PAXrCAXTl BARTHASARADlII 
ItAYANJ^I (lARX' AND others— 

Respondents. 

Ct)itslriicti(ni d'iciimtnt -Suit or moiitjmje- ■ 
Stiriomuliu'j circu)nst<nices. 

Ill oonstruin^^ a dofuinc'nt, surnniiulins: circum¬ 
stances may be taken into consideratinn in unler 
to sliuw in wlial manner tlic lanffua^^c_ of llic 
docuinonl is related to c.\isting-facts, ip. col. 2. 


In August, DOS. A . a jiulgiiuait-dcblor. in order 
lo prevent a (’ourl sale of his property, consist¬ 
ing of several villages, c.xecuted a document by 
which he puri'ortc*! to sell the property absolutc- 
Iv to />. with a I'ondifiou of rcconvi-yancc. .-1. 
liowever, reserved his rights to tlie minerals in 
the lainl- Tlv’ rents were to Iv- < iijuved by B, 
from tlie date of pnr«-liasc. 'I'hc price paid was 
absurdly .small, and the i>roperty would liave 
fetched* a larger sum even at public auction. 
Under a seimrale <locumcnt e.xpressed to be 
entered into for reconve\anee of tlie property. !> 
agreed to sell and .1 t«* purchase the villages for 
llic amount paid for them on -dst -August 1.U-, 
:Ust Augu.st l!)i:t. or 31st August 1911. and not. 
e‘i'4ier. lu cusb .1 paid the* 8\un lu />, and a 
eonvevance in dur form was executed, he was to 
heroine entitled to the rents of the villages a.s 
from the date of payment. If befoiv the deed of 
(••.uv«'’-anee was e.veruted. any iK)ilion of llie land 
was ac(|uired by (Jov. rniiKmt. the eonipeiisatjon 
awaiah'd was to be deemcMl eiiuivalenl to 20 year.s 
rent of the land ae(iuired. and both .1 ami h 
were to be entitled each to b.is proi)ortionnte 
sliare the .share of money dm* to .1 being, 
if needcfl. given er*dit for towards the sale 

* field that the transaction lliougli ostensibly a 
sale with a right *>f repur<*linse in the veiidt.r was 
in reality merely a mortgage l)y conditional sale. 

[p. ;);)7, col. 2.; ii- i 

Appeal from a decree of tlie High 
Court of Judicature, Madras, dated tlie 
•>4ih Februarv 1921. modifying a de.*rec 
of the Subordinate Judge, Nellore, dated 
the 5th October 1918. , 

Jvl6ssrs. CeIcLimoTi^ Tv, ciiicl ^(1)^.1^ 

simhavu for'the Appellant. 

Messrs. \V. II. Ijpjotm, A. C., and 
Kenwortij Brown, for the Respondents. 

JUDGMENT. 

Lord Blanesburgh,— This is an 
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appeal from a (ieaivo of llr? Court 

of -I udicatuiv at IM aIima, dated tiie :r-itli 
of Feliruarv 11)21, niodifviim* a decree 
of the Subordinate Jiidiie of Nelloie, 
dated the 5th of Cctober 11)18, and made 
in the Original Suit No. 1 of 11)17. 

Issues raisetl by the appellant neces¬ 
sitated in tile Courts below, ami ])ar- 
tiiUilarly in tlie Coiud of tlie Subordi- 
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nate dudye. Avliose jmlunK-nt their 
Lordships would, at ouee oliserve is 
conspicuous for its ability, ciue and 
com})leleness. a j'lrolunu'ed investi^'aiion 
and examination of conitietiny: eviflenee. 
Concurrent lindinyxs e.gainsl the aj>pellant 
on every i.-sue of fact raised ]»y him 
liave, however, greati\' nai’rosved tiic 
amijil of the dispute as presented to llie 
Hoard, and no more liian two (luestions 
— difficult and important (iu(*stious it is 
true—liave survivc<l for discussion before 
their Lordships. 

Of tliese (Jiie only lias srifar Ijcen argued. 
But it raises the fundamentad dispute 
between the jiarties, whiCi may he de¬ 
scribed as an issue as to the true nature 
of the Iransaetion of the Ith t.f .\ugust 
1!)0S. betAveeii the aiipolhuii and the 
laic Rajah of Kalaliasli (now r(')u‘esenu-'d 
by the rcspomlenls Ins assignees' as a 
result of ^\•hieh the i)roi;erties in suit 
passed to the appellant, ddie lransa(- 
tion is evideneed by two doeuments 
referred to throughout the lu'oeectlings 
as Exhiliits X and C. Lid it eiieet 
as (Contended for by tlie respondents 
merely a mortgage' by conditional sa.lc 
of the properties in suit, or was it as 
t" ^ 11 app(‘llaut. an ab.'-.(ilute' 

sale of these iirojxulic's to liimself, u ith 
an agreement on Ins jiart to r.-couvoy 
on the strict perfonnauce l)y llu' Rajah of 
certain defined eonditions/ 

in this suit the respondeiiis. wlio as 
already indieatefl had succeed as auetion- 
]>urehasers to the outstanding rights in 
the properties of the Rajah, claimed to 
redeem them on the footing that the 
transaction in question ^vas a mortgage. 
Alternatively, they claimed to liavc the 
properties reconveyed to them upon 
payment of the purchase price on the 
ground, that if, contrary to their main 
contention, the transaction did amount 
to an out and out sale, the oaditions 


entitling the Rajah to a I’econveyance lia*^ 
l>een all complied with by him, and in his 
slioes tliey now stood. 

In the Trial Court, the respondents 
succeeded on their main case. In the 
C’ourt of Ap])eal they succeeded on their 
allernative ease. The learned Subordi- 
nede Judge held lliat the transaction 
s.nu.unlcd to a mortgage by conditional 
sale, dhe iligii Couid on appeal felt 
themselves consli-ained ui)on the anthor- 
itit's to iiold that, in view of tiie terms of 
lAxhrbits X and L , the transaction must 
lie held to liave been an absolute sale of 
the pi\)pml ies to the ap])el]ant. But 
liuy loimd a!s(\ agreeing in this 
tlie leui'ned ouhordinate Judge 


with 
that 
to a 
been 


tlie condilioiis enlilliiig the Rajah 
I'ecorn'eyan.ec on that footing hatl 
I'criormed iuid that the respondents, as 
his suecessor.-in-inierest. were entitled 
to iiave the propertie.s assuied to tliem 
on payment of tlie orescribed ju’ice. 

From that order of the High Court 

Ly., api^eal is "bnniplit. 

Air. ( laus<.in loj- tiic- ap])elhuit did not ask 

tluur Lonlsiiijis to review tlie conclusion 
ol the High Court the.t all tlie condi- 
tion.'^ ('iitilling the Ihijali to a j’econvey- 
iuiee had lieen perfoi’med. That eonclu- 
sioii—.strenuously conte.Led in tlie Courts 
below-—now I'ested on eoncurrent find¬ 
ings of fact \vliieli he could not before 
tlie Board seek to displace. The appel- 
Jants ^.ole ground of appeal, indeed, 
^^■as tnat the right to a reconveyance 

E -was personal to 
t.ic i«.ajah and did out pass to any as- 

sigiu'c. As, liuwever, tlic appellant's views 
<ai this matter raised verv diflicult 
<iues|u>ns of law, and as Counsel recog- 
iiised that no success with them would 
a\ait n!in anything if the I'espondents 
were to esiablish before the Hoard as 
they liad done liefore the Subordinate 
Jiidge. that tlie transaction with the 
aipiiellant did in truth amount to a 

Elau.son with the apjii'oval 
Ol tile Hoard, confined his argument to 

t lat question^ on the understanding 
that, if their Lordships ultimalelv ac¬ 
cepted upon it the view in his favour 
taxen by the High (’ourt, the substantive 
issue raised by the appellant in his 
appeal would become the subject 
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of subsequent discussion before the 
Board. 

In accordance with that arrangement 
the vital question whether the trans¬ 
action in question did or did not 
amount to a mortgage has been fully 
argued before their Lordships, and with 
that problem alone tliev now propose 
to deal. 

It seems to their Lordships that they 

can dispose of tlie present case with no 

reference to any oral evidence, other 

than that of surrounding circumstances 

such as in Lord Davev's words in Bal- 

% 

kishea Das v. \V. F. Ltmic (1) are clearly 
required to show in what mauiior the 
language of the documents was relatei-l 
to existing facts. 

To a consideration of these cir¬ 
cumstances their Lordships now jiro- 
ceed. 


The Ibijah of Kalahasti—party to the 
transaction in question—succeeded in 
1905 to the Tahik of Pamur. The 
taluk consisted of 223 villages, and at 
the succession of the Rajah it Avas 
in a state of the utmost eml)arrass- 

ment. 


It had been for some time in the liands 
of the Court of "Wards but earlier in the 
same year that Court liad handed it 
back to the Rajah's nephew and prede¬ 
cessor. The pro}»erly Avas heavily en¬ 
cumbered. It Avas sui)je('t to a moitgage 
of the 20th of June IS\)3 in favour of 
Rajah Venugopal, Avho in 1899 had ol>- 
tained a mortgage-decree in respect of 
his debt amounting then to about b 
lakhs. In March. 1908, in pur.suance of 
his decree, he had proceeded to a Court 
sale of 27 villages pari of the m/uC and 
had realised thereby a sum of about 
31 lakhs, but that price Avas lieing 
challenged bv the Rajah for inadequacy, 
and inadequate it seems to have been. 
Nor was the decree-holder content with 
his partial realization, and his purpose 
Avas to bring the remaining 196 villages 
to sale for the balance of his debt aaIuc i, 
Avith interest, then amounted to nearly 

6 lakhs, and he had actually obtained an 


27 T A. 5S; 22 A. M9: 4 C. l^g* “ 

Bom. L. R. 523: 7 Sar. P. C. J. 001; 'J lad. Dec. 

(N. a.) 1130 (P. C.;. 


order fixing that sale for tlu' Sth- of 
August 1908. 

Such AA'as the position wlien the trans¬ 
action now in ([uestion Avas enter«‘d into. 
It Avas carried out four days earlier—on 
the 4th of August 190S. Six lakhs were 
required by the Rajah to avert a Court 
sale. The appellant, a rich mont‘y-leuder 
of Allahabad, provided that sum. It 
Avas iirovided after A’ery slight, if any, 
inquiry. TJie transaction, whatever it 
AA'as ju'operly called, Avas not the result 
eitlierofany bargaining as to the value 
of tiie property ci)nA’eyed or as to the 
pi‘ic? to l>e jiaid. Tlie six lakhs 
Avere iXMpiired ami they wore foiiml. That 
Avas all. 

That sum hatl no relatit>u to the value 
of the 196 villages comprised in tlie 
deed of assurance. On this matter the 
Board are in full agreement Avith Ijotli 
Courts below. As the learned Chief 
Justice points out, the 27 villages had 
in the preAdous March, fetched as much 
as Rs. 3,46,000 and that ju ice Av^as lieiug 
challenged fur inadequacy. 4'here AA'as 
no evidence and no reason to supjiosc 
that the 27 villages dilYered materially 
from the 196 villages still remaining 
unsold, still less that they ditTered to 
such an exlenl a.s to make the value of 
tlie.se 27 villages ecjual to two-thirds of 
the A'alue of the I9(). Tlie evidence as 
to the gross income *>f the 196 A'itlages 
led to tlie same cuiiclusiou. It was the 
vicAV of the learned Suiiurdiiiate Judge 
that tlie value of these 196 villages 
amounted in 1908 to 15 or 16 lakhs at the 
least. The learned Chief Justice Jiad 
no liesilatioii in concurring so far in 
that view as to hold that in August, 1908, 
6 lakhs Avoiild have been a must grossly 
iiiadeipiate judee and much less thaii 
could have been realised by judvate 
sale or even by a C'ourt sale. Their 
Lordship.-i have examined the evidence 
on this subject for themselves and they 
are in entire agreement Avith the learned 
Chief Justice as to its result. And tliat 
is suthcieiit. They desire to add, hoAv 
ever, that had it been necessary tiiey 
Avould have been prepared to endorse in 
its entirety the finding of the learned 
Subordinate Judge on this point. 
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riglits including marble in villages and 


Thus informed of the circumstances 
surrounding the execution of X and l\ 
their Lordships are now in a i)osition to 
examine these documents so as to as- 
(^ertain from their provisions and neces¬ 
sary implications the real nature of 
the transaction to which they give 
effect. 

hLxhil)it X, descril)ed as an indenture 
made bv wav of convevance—their 
Lordships will refer to it as the con¬ 
veyance—de.scribes the Rajah as vendor 
and the ai)pellant as purchaser. It 
begins with a recital of the title of the 
Rajah to the 196 villages in (luestion; it 
goes on to recite the mortgage of June, 
1893; the decree for sale and the sale 
of the 27 villages; and the fact that the 
remaining villages are proclaimed for 
sale on the 8th of August then current. 
The final recital is as follows:— 

“And whereas the vendor has, in order 
to prevent the property being sold in 
public auction and realising much less 
than what they are actually worth, 
agreed to convey by private sale the said 
villages to the said purchaser for 
Rs. 6,00,000". 

Their Lordships will return to this 
recital in due course. The conveyance 
then witnesses that in consideration of 
Rs. 5,60,445 paid to the decree-holder in 
satisfaction of his debt anri Rs. 39,554-7 
paid to the vendor, the vendor as 
beneficial owner grants and conveys 
the properties, “subject to the conditions 
and reservations mentioned below,” to 
the purchaser, “his heirs, executors, 
administrators and assigns in fee 
simple absolutely.” Then follow cove¬ 
nants for right to convey, quiet enjoy¬ 
ment, and further assurance and for in¬ 
demnifying the purchaser, etc. 

“Against all losses, damages, expenses, 
claims and liabilities whatsoever if 
any which he or they may pay, 
sukain, incur, or he put to by reason 
or in respect of the purchase thereof.” 

The principal conditions and reserva¬ 
tions are:— 

1. All rents are to belong to and he 
enjoved by the purchaser as from 1st 
July' 1908. 

2. The vendor reserves to himself the 
sole right to the minerals and mineral 


the right 

“ To re-purcliase the said villages as per 
the agreement of this day’s date executed 
by the purchaser to the vendor, the said 
right to be exercised only on or after the 
31st August 1912, and on or before the 
31st August 1914, and to be in strict ac- 
cuj dance with tlie terms set forth in tlie 
document above referred to.” 

In Exhilnt T, the agreement just 
referred to, tlie a})pellant appears as 
vendor and the Rajah as purchaser. It is 
expressed to be nuule for the reconvey¬ 
ance of the 196 villages specified in the 
schedule attaciied to the conveyance, and 
clause 1 provides that 

“ The vendor agrees to sell and the 
purcliaser to purchase the villages men¬ 
tioned in the conveyance for Rs. 6,00,000, 
the said sum to be paid by the ]Uirchaser 
to the vendor on the 31st August 1912, 
the 31st August 1913, or the 31st August 
1914, and not earlier.” 

By clause 2 tlie vendor is to execute a 
deed of sale in favour of the purchaser 
as soon thereafter as the said sum of 
Rs. 6,00,000 is paid to the vendor, and the 
vendor is to be entitled solely to the 
possession and enjoyment of the village 
. . . till such sum is paid and a convey¬ 

ance in due form executed. 

By clause 3 it is provided that if the 
purchaser fails to pay the amount men¬ 
tioned in clause 2 before the 31st August 
1914, as above-mentioned, the purchaser 
shall lose all his right of re-purchase and 
that agreement shall tlien cease to be 
operative and vaild. In case the purchaser 
pays to the vendor the said sum of 
Rs. 6,00,000 071 the 31st August 1912, 
1913 or 1914, as above set forth, and a 
conveyance in due fonn is executed, the 
purchaser is to liecome entitled to all the 
rents and luofits derivable from the vil¬ 
lages as from the 1st day of July 1912, 
1913 or 1911 respectively. 

Clause 4 is very important. Its terms 
are these :— 

“ If after the date of this agreement 
and before the sale-deed is executed, the 
Govenimeiit take up any portion of the 
land hereunder agreed to be convej'ed 
under the Land Acquisition Act and award 
compensation therefor, any compensation 
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SO awarded shall, unless Government 
otherwise expressly provides, be deemed 
to he equivalent to 20 years' rent of the 
land acquired, and the vendor and tlio 
purchaser siiall be entitled each to his 
pro]^ortionate share of the luirehase 
money. The share of the money due to 
the purchaser being, if need be, given 
credit ft)r t(')wanis the sale price of 
Rs. 6,00,000 already mentioned and 
agreed upon.” 

Their Lordships do not conceal from 
themselves the fact that the transaction 
as i)hrased in these documents is osten¬ 
sibly a sale, witli a right of re-i)urchase 
in the vendor. This a[>pearance, iiuleed, 
is laboriously maintained. 'Fhe \\'ords 
of conveyance needlessly* iterate the de¬ 
scription of an absolute interest, and the 
rights of re-purchase bear’tlie appear¬ 
ance of rights in relation to the exercise 
of which lime is of the essence. 

But a closer examination of the docu¬ 
ments discloses their real character. 
Take for example the final recital of the 
conveyance to which reference has al- 
ready'been made. V.'hat is its true im¬ 
plication ? A consideration of tlte facts 
known to both i)arties makes it, their 
Lordships think, reasonaldy plain. The 
parties knew two things tpiite well. 
First, tliat 6 lakhs was an al)surd \n\r- 
chase price. Secondly, that even at 
public auction the ])roperties could be 
expected to realise a larger sum than that. 
What then was I lie implication ? Surely 
that the transaction in which they were 
engaging was not a sale l)Ut a loan. 
For iTotice how that principle is worked 
out. The Rajah has not only an option 
to re-purchase. He is put under an obliga¬ 
tion to buy if the appellant thinks lit 
to refjuire him so to do. 1 he appellant s 
6 lakhs can be recovered l>y him if he 
chooses to sue upon the Rajali’s contract 
to re-purchase, he remaining in jio.ssession 
and enjoyment of the rents and profits of 
the properties until that iirice is paid. 

Again, is time of the e.ssenee of the 
exercise bv the Rajali of bis rigl.ts in 
this matter? Clause 4 of the agree¬ 
ment already set forth indicates to 
their Lordships that it is not. That 
edanse .seems also to he clear enough 
although it de.scrihes an arrangement 


partuasaradhi. 

very unsual in cliaracter. The clause 
is providing for the possiblity of the 
a])pell*ant being compulsorily exi^ropriat- 
ed by Government from some part of the 
projierty in suit, and the receipt by him 
of the compensation in respect tiiereof. 
d’he compensation is to be treated as 
the equivalent of 20 years’ rent; it is to he 
treatcf.l as lielongingto the appellant and 
the Rajali according to what would have 
})een their rights inter se to possession 
of the expropi’iated lands during those 
years ; the money is to lie received hy 
the apj>ellant as l)eing in possession, luit, 
i f need he these are tlu* (‘riticail words 
credit is to he given to the Ihijah for liis 
sharel)va deduction from the (> lakhs 
otherwise jiayahle hy him on re¬ 
purchase. 

These words show that in certain cir¬ 
cumstances such credit will not he his. 
Hut what must these circumstances be. 
There can only he a reqmrchase more 
than 20 years after the expropriation. 
But if time was of the essence for such 
n‘-purchase it could in no cinuimstances 
be j)ost))oned beyond six years fi-oiu 
the date of the conveyance. (Oearly, 
therefore, and within tlie intendment 
of the documents themselves time is 
not of tlie essence in this matter; 
and so soon as that is ('tai>lished all 
pretence for holding this ostensible 
sale and rc-pnrehase to he anything 
else than a mortgage hy conditi{»nal sale 
disappears, and its establishment rein- 
fori'es several other considerations lead¬ 
ing to t he same conclusion such as the 
reservatian of the right in the conveyance 
itself; the reservation of minei’als which 
is directed, in their Lordships’ view, to a 
restrietion on the appellant’s usufruc¬ 
tuary privileges : the St range covenant of 
indemnity and tlie inconsistent and 
almost unintelligihle in*ovisionsas to the 
actual time limited for tlie exenuseof tlie 
R-ijah's so-called right of re-purchase. 
V.dien all these provisions of the docu¬ 
ments are viewed in the light (d the 
surrounding circumstances, the inferenee 
is, in tlieir Lordshii>s’ view, irresistible 
that here a mortgage and a mortgage 
only was in the direct contemplation and 
intention of both parties to the trans¬ 
action, 
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Such was the conclusion of the Sub- 
oi'tlinate Jiulg'e. Svich was apparently 
the belief of the learned Judges of the 
Hi gh CNuirt, but they felt tiiemselves 
precluded from giving ehect to that belief 
by their hesitation to attribute, what 
their Lordships hold to be their real 
result, to the considerations emerging 
from the terms of the documents to which 
attention has liere been drrovn. 

In these circumstances their r..ordships 

lind it unnecessarv to deal witli the 

numerous authorities upon this sul)ject 

wliich thev have examined. The case in 

their view is abundantlv clear. Thev 

• « 

^vould only observe* befoi'c i>arting with 
it that, as at i)resent advised, they mu>t 
not b(‘ lake'll to subscribe to the vi(‘W 
that there lias bec-n introduccfl iiitotlic 
law of India such a radical change in 
tlie laws of ('vidence as is suggested b\' 
the learned (.'liief Jnsti('e, a change 
which -would have the ( tTect of exclud¬ 
ing from the class of mortgages by 
conditional sale many transactions \vliicii 
before the hividence Act would have been 
held to be within thatedass. 


The ]>re.sent ease with the shifts and 
devices, to which tlie appellant resorted 
to deprive tlie respondents of all their 
i-iglits in the i)roperty, if the eharaeter 
of a mortgage ('ould not lie attac'hed 
to tlie transaction, siiow how seritnis 
such a conclusion would he. 

Without most eareful eonsideralicn 
their Ijordships would hesitate to accept 
a view which would bear so liardly on 
many mortgagors expressing tlieir’eon- 
traets of borrowing in long accepted 
Indian fonn.s. 

The respondents in tlieir Lordships’ 
judgment are entitled to a redemption 
decree. Idiey are eliargeable with interest 
at the rate of (i per cent. ])er annum from 
the 1st of September 1911, down to the 
date when the six lakhs were paid into 
Court. The appellant will be entitled 
to the interest earned l^y that sum since 
it was so paid in. 

On the other hand, the appellant miisi 
account to the respondents for nic.-^ne 
I'jrofils of the properties as from the 1st 
of July 1914 until actual delivery of 
possession lo tlie respondents. 4 he order 
of the High Court should be discharged 


and with these variations the decree of 
the learned Suborrlinate Judge should, 
in their Lordsliips' opinion be restored. 

Their Lordships will humbly advise 
His Majesty accordingly. 

The appellant must pny all tiie costs of 
tlie respondents in the Higli Court and 
their costs of tiiis appeal. 

x. ir. dipped! rejected. 

Solicitor for the Appellant :—Mr. H. 
I^tdnk. 

Solicitor for the Respraulents :--Mi*. 
Douffldt: (j ra nl. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appkal No. 1 op 1921. 

July 5, 1923. 

Presc'/it: —Mr. Kennedy, J. C., and 
Mr. Paymoiid, A. J. C. 

I’Ht: KARACHI BANK— Defendants 

—Appellants 

KODUMAL KALUMAL— Plaintiffs 

—Respondents. 

Cf’ntract Act ifX of IS7J}, fs. 178, provi^:o- 
Xc'jntiuhU Instillments Act iXXVI of 1881), ss. 
.jS, <s'A Foiijed cvdorscweiit, whether conieis title 
— PlecPje— Pawno}‘.s pnsscssioH^-.Jm idical possession 
Cuslodp. 

Tho pn>vi.«;f) to soot ion 178 of the Con¬ 
tract Act apjilio.s to ;* oaso where a person in 
]M)Ssession of a dooumc-nt, ovon though ho has 
obtained it lawfully in tlie first instance, creates a 
ri^lit to it in his iavour bv forfjing tlie endfU’se- 
iiient and after doing so jdodryos it. [p. 1000. col. 2.] 
li. D. Sethna v. 77ie Xatiorinl Bank of India, 
8 Ind. {,’as. IS;!; 12 Horn. L. R. 870. distinsruishod. 

To create a valid pledge llio ple''l.s;er must bo 
in juridical pos^essiou of the Jfoods a.s disting¬ 
uished from a hare cu.<=lodv. \ilicl.\ 

^ Rnmki.skcndas v. Ja.unnnf til Ind. C’as. .‘lOf); M 
S. L. R. 17.5, followed. 

No ))er.sGn can claim title to f*ny negotiable 
instiument tlu'ough a forged endorsement except 
in cases mentioned in section So of the Negotiable 
Instruments Act. Such an instrument is a nullity 
and must be taken as if no such endorsement 
was on the in.strument. p'6ui.] 

Banku Behari Sikdir v. Sccrcioi'y of State for 
1 Ind. Cas. 920; .16 C. 2.50, Jai Xarain v. 
Mahbub Bakhsh, 28 A. 128, Ilunsiaj Piirmanand v. 

Walji^ 24 U. 65; 1 Rom. L. K. 7.54; 12 
Ind. Dec. tx s.'oSl, followed. 

bection 58 of the Negotiable Instruments Act deal.s 
witli ca.ses of defective title only. [p. 1001, col. l.J 
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Apjjeal from the ju(lu:meiit ond decree 
of the Mr. Kemp, A. J. C., dated the i:hh 
December 1920, reported as 82 lad. Cas. 

730. 

Mr. Ca.stillcuo^ for tlie *\))pellauts. 

Mr. St'ik'itiheudds fl. Lulla, for the ilc- 

spondents. 

JUDGMENT. 'I'her e are 1 wo jioiuts 
that have been taken u]) in lldsappi'al: 

(li that the emlorseinmit.-; on tie* two- War 
Bonds in suit in favoui* of ('. S. Advanl 
are not foi’qvries, at am* rate v/ere not 
forijed 1)V liim and (2) that (\ S. Advani 
hy virtue of his possession of those two 
War Bonds as a sliare and Stool; broker 
could convey to the ai'pellanl- Hank a 
title to lliem which would prevail against 
that of the respondents. 

With regard to the tirst point, we have 
no hesitation in coming to the coneln- 
sion that the endorsements on botii the 
Bonds in suit which are as follows: - 

“l^ay C\ S, Advani or order 
Koduma! Kaliunal, 

are forgeries and wc think there can 
lie no'reasonable <loubl that Ix.tli those 
endorsements were iorged bv^ ( . 

Advani lie lieing the person that pledg'-d 
them with the aiipellant Hank b’espond- 
cuts had advanced Advani a sum ot 
Ks. 2.50;) for the imrchase of War lionds 
on their- liehali. I’lie juirehase as 
negotiated tln'ough tlu‘ Bomliay Hank and 
thi^ee War Bonds wen' luirehased, two 
for Ks. 1,000 each and one for Rs. 500 
All the three War Bonds were payable 
to oi’der aiul were ('iidoi'sed b\ tlie 
Bombay Bank (now the IniiJeriai Ihink) 
in favour of tlie respondents Kodumal 
Kalumal. As it u’as C S. A'h-ani that 
had paid the sum of Rs lu tiie 

Bombav Baidv for tlie |.uivhase of tl-.ese 
War Bonds, he reeeived them from the 
Bombav Bank on or about idnl <>l "f- 
tober some time iiavinj,- elapsed 

sin-e the deposit as apparently War 
Bonds were not availa.ble and had to be 

sui.plied from Bombay. It appears hal 
on the ven- day Advani ree-ivedt lies 
W'ar Bonds from Hr- Hmnbay Ban.., 
he. pledged two of R.s. 1,OJO eaeli a.un'.: 
with soma other Bonds with he Karaeh. 

Bank in consideretioii 
self of the sum of K.s. D.OdO aiW the 

Bond ot Ks. 500 whieli it may be ob- 
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served did not bear on it the forged 
emlorsenn'iil as on tiie two Bonds of 
Ks. 1,0()(J encl), Advani pledged with the 
Punjal) Bank. 


d'lie ap]'ellant-Ihiidc contends that the 
respondc'iits aut horiscd Advani to jdcdue 
tlust* Ikmds. Bui lliis ajipears in us an 
argiiiiK'nt without anv substance in. it 
h'!• the lA'spondents have siK'ccsst'nllx' 
eslabli>h(‘d b\- their aecount books and 
other docimicnlaiy evidcnce that llu'.v 
were not in need of an\’ loan. It was 
argued tluit llu' endoi'scment “p‘V\’ to 
(’. S. A<lvani” over tlie siguat ure purpoi't- 
ing to be that (d' the i-espomlents Avas 
written h.v tlieir 5iauagcr, Parsraiu. Spe¬ 
cimens of his signatiiri' with two other 
local Baidis avciv shown to us and on 
examination tiie.v a]>pc:u' to us very dis¬ 
similar to tlie signaiurc on the Bonds. 
*Vnd fuither if the ilanager, Parsram 
endors('d the two Bonds of l^s. l.hOOeach 
wli\' did lit' not inakt'a similar (Uidoise- 
ment on the Bond of Its. 500 whieli wc.s 
pledged with the (hinjah Bank. 9\) tliis 
(juestion we rectdved no reply from the 
ap])<-llant.s‘ Blt'ader. Advani has uu- 
donlitedly ahscamded and there is no 
tract' of him lor ctmsidcrahlc linu'. 
9dir'i-(' is po.-^ilivc ovitlencc on t In' rccoi't I 
which ch'aily got's Uj jirovt* that tin* 
endorsenn'ills on tin' two Bonds \\'cre 
foi-gcries and in \'iew of all I he circuiii- 
stanccs of the case wc cannot lint con- 
clinlc that iuith tin* cndorscm.cnts weit* 

ftjrgeti hy ('. S. A<lvani. 

'Fhc more important (|ueslion for con¬ 
sideration and Avhicli has been arguetl 
by the ajipeliants' I’loatler at considcr- 
ai-Ie length is the .soctnid. It was lirsl 
(■iiritt'iidfd that evt'n on tin' assump¬ 
tion tlnO tin' e:idoi'S'‘ni('iifs on the Ikunis 
li.'d been forg:''l yet as the initial 
p.,-;sesi;.»:i of tir-m by Advani was honest 
and lawful, he iB-ing eiitrusn'd with tln'in 
inhi-icao i dtvasa Sliare ami Stock hvokry 
and tin- f )rg'*:*y v;;.s connnitted tmly.'-nd)- 
s-',(uent Iv, t he iu'ovis(> to section 178 of 
l iie (ndinn P-ontra d A-t is no^ apjilieahhi 
a'ld 'he ani'ollant.d title to fin*. War 
ikjndsshonh!, therefore. lU'cvail as against 
the i'es[)nn'h'iits. in sujjp<.>i't of this con¬ 
tention, considerable reliance was placed 

oiithecaseof /v./bStd/tRc v.The Xafional 
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Bank of India (D where the liead-note is 
as follows : — 

Kor a transaction to fall within the 
proviso to section 178 it must T)e estah- 
lishecl that the fraud or olYence was com¬ 
mitted by the yH/aono' against the lawful 
owner and that the pawnor obtained 
the goods or documents ]'ledged by 
means of an offence oi' fraud i)erpetrale<l 
bv him aii'ainst the lawful <;wner." 

The judgment in this case must he read 
before tlie head-note can be appreciated 
and when read it will soon be found to 
liave no ap]dicali(>n to the. pmsent case. 
For in the case referred to one Fhunilal 
Pitamh'Cr as tlie sole surviving executor 
under the Will of his testator was tlie law¬ 
ful owner of the shares (wliicli lie after¬ 
wards ti'ansferred to himself fraudulent¬ 
ly) and was a iierson in lawful possession 
thereof as contem])latcd by the jiroviso 
to section 178. It was liehl that his pos¬ 
session of the shares was not mere cus¬ 
tody but lie was in juridical pc^ssession 
thereof inasmuch as the High C’ourt bv 
the grant of Probate clothed the executor 
with power anil authority to ileal with 
and dis]>ose of all the property belong¬ 
ing to tlie testator’s estate. And it was 
further remarked “ I'nder the proviso to 
section 178 of the Indian Fontra.ct Act, 
before tlie Hank's claim to hold the shares 
as security for their loams is defeated, it 
must be established that the shares had 
been obtained by Chunilal tlie jiawnor 
from their lawful owner or custodian, 
(diunilal, the executor l>y means of an 
offence oi* fraud." And it was on that 
ground that it was lield that no offence 
had been committed by (’hunilal the 
pawnor as against Fhunilal the executor, 
ddiis ease is no authority for the proposi¬ 
tion i)ut before us that it is necessary be¬ 
fore the ijroviso to section 178 can be 
made applicable that the goods or docu¬ 
ment should be obtained dislioiiestly in 
the first instance, and that a subsequent 
misappropriation of them or any offence 
connected with them after they jjad 
been lawfully acquired cannot pre¬ 
vent the possessor from making a vaild 
pledge of them. It must he remembered 
that after the War Bonds came into the 

(1) 8 Inrl Cas 183; 12 Bom. L. K. 870. 


possession of Advani, he created aright to 
them in his favour by forging the en¬ 
dorsements and after doing so pledged 
them. It appears to us that the proviso 
to section 178 would be clearly applicable 
to a case of this description. 

But further it should not he overlook¬ 
ed that tocreatea valid pledge the pledger 
must be in juridical possession of the 
goods as distinguisiied from a bare 
custody. No doubt C. S. xVdvani at the 
time when the sum of Rs. 2,500 was paid 
1o him for the purpose of War Bonds may 
have been asked to negotiale theimrchase 
as a Share and Stock l)roker, but when 
lie received these Bonds from the Bombay 
Bank endorsed by the Hank in favour of 
Kodunial Kaliimal, he received them for 
a specific purpose and not as a merantile 
agent for sale. He was the channel for 
the purpose of delivering tJie Ronds to 
the person rightly entitled to tlieni. It 
was not juridical possession of the War 
Bonds, therefore, that he had but he was 
the custodian of them in order that he 
may hand them over to Kodumal Kalu- 
mal. 

The question as to the nature of the 
possession required under section 178 of 
the IndianFontraet Act hasheendealtwith 
by tliis Bench in the case of Ravikishen- 

das V. Jasntnal (2) and tliere is nctJiing 
tliat we can usefully add to it. 

Much argument was addressed to us 
based on section 58 of the Negotiable In¬ 
struments Act and it was argued that 
even if the endorsements were foi’ged, the 
a])pellant-Bank were holders in due 
course as they took the War Bonds in 
good faith and for value. But no per¬ 
son can claim title to any negotiable in¬ 
strument through a forged endorsement 
except in cases mentioned in section 85 
of the Negotiable Instruments Act. 
Such an instrument is a nullity and must 
be taken as if no such endorsement was 
on the instrument. Cf. Banka Bchari 
Sikdar Bccretaiy of State for India (3). 
In Jai Harain v. Mahbvh Bakhsh (4) 
the plaintiff had employed a broker for 
the sale of certain hxindis and the defend¬ 
ant became the purchaser of those 

(2t 61 Inr!. Cns. 305; 14 S. K. 175. 

(3) 1 Ind. Cas. 920; 36 C. 230. 

(4) 28 A. 428. 
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hundies throu^?h endorsements forged l)y 
the broker. It was held that the ]daiiitilY 
was entitled to succeed in a suit for 
money although the defendants Avere pur¬ 
chasers in good faith betaiuse a forgeden- 
dorsment created no title at all. To the 
same effect is the decision iu_ Hunsroj 
Punnanandy. RdttcDi ji \\ (ilji fo). Section 
58 of the Negotialde instruments Act ap¬ 
pears to us to deal with cases of defective 
title. Hut the possession of the iierson 
with a defective title is diiferent from that 
of the person that has no title at all. As 
said in C’halmers' Negotiable Instruments 
Act the endtu'sements through which the 
holder in due course can claim must be 
genuine. In the present case Advani 
had no title whatever to the War Bonds 
by reason of the forgery. No doubt 

wehaveno reason to (|uestion tlie good 

faith of the appellant —Hank but though 
the pledgee may be ignorant of the fact 
that the endorsements on the two \\ ar 

Bonds had been forged he^ takes the 
pledge at his peril, and, therefore, the ap¬ 
pellants acquired no title whatever to the 
War Bonds, Avhich had been pledged 

with them by C. S. Advani. 

We do not hud on the record that theie 

was anv negligence whatever on tlie part 
of the respondents. an> 

est0T)Pel or anv athtption of the endoi\-.e- 
nS rnder these circumstances 

though no doubt the position of the ap- 

pellant-Hank is one of 

hm-dship, we cannot l)ut give ellect to t!ie 

law as it stands. We, therefore thin* 

that the^i’rial Courtis correct iiiits.pidg- 

int ami this appeal must, tlu-refore, be 

dismissed with costs. 

Appeal dismis^'ied. 

1 Hum. L. K- bU; In^l. iMv 


P. B. A. 

(A. 21 IS. 
(n. s.;. aHl. 
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CALCUTTA HIGH COURT. 

Appeal prom Orkiinai. Decrkic No. 21G 

OR 1921. 

iMarcli 19. 1921. 

Pvesoit: Mr. Justice Newl)ould and 
i\Ir. Justice H. H. Cliose. 

Srimati DAYAMOYHK KAY (MIOC- 
DllUHANl— Plaixtirf—A p^l■:^LA^T 

?’e?^9^/.y 

LALiT i\10HAL P*\L RAY.\.\i> onnuis— 

1) I-: FE NI NTS - K ES po X I) !• X'I'.S. 

Hindu l^aiv Wnnuin'.s estate Suit far ircavi i if 
af debt Decree U'hethcr hi nds revel si<.nai!f{i iite n si. 

Hindu fcinak- lieir ropivseiits liio cnlirf < stati- 
in uf lu*r nwn as as the re-versitjuaiy 

inierest. 'I'liercfoic, a i-jc-tlilor suin^i^.'sucli a fmmK- 
should .so frame his suit asln uiak" il ch ar (liatlic 
intemis to Lind tlu' entire estate and in>t mereU' 
tlu' limited lu’ jiersfaifd inltu'cst of the fi’inah*, -o 
as to |mt the olluu' persons interet^ted on their 
j^uaol and to enal)le. tliem to j-rottel the estate if 
they call* to do so; eon.se<iiienfl\‘, if the-<leeree is 
a mere rersimal decree ajiain.st the female, it 
binds only her personal and not the reversienaiy 
inteie.sl. [p. ItUtr), eol. 2.,i 

Ai>i)eal against a decree of the Sul)- 
ordinate Judge, Sixth Court, Dacca, 
dated the 13th August 1921. 

Dr. Saraf Chandra Basnk (witli him 
Babus ('handra Talnijdar, Mohen- 

(Ira Kumar (those and Jafish ('handra 
(hiha), for tlie Apiiellant. The jilaintilY 
is the j'.pjiellant here. 'I'lu' facts are 
these: th(‘ propeidies under di.sput(‘ 'ka' 
and 'kha' as descrilied in the vSchcdule 
belonged to one l-iharat. idiarat died 
leaving two daughters, the jilaintitY who 
was married at the time and iMoii 
;Mohini an unmarried datigliler. Hhaiat 
had also tliree nephews one of wIkuu 
K rishna was apjiointed guarilitm of iMoii 
iMoliini during iier minority, she liaving 
inlieriled a Hindu woman’s estate in the 
]-)roi)erties left by Phaiat. Bharat left 
some deiits as well. A decree was 
olitaiiied against bot h tlie daughtei’s for 
a sum of Hs. 88 odd on the I3th July 
1883 on the liasis of one of those debts. 
Jn order to pay that flcl)! Krishna as 
guarrlian of tlie minor Mon AloJiini 
borrowed a sum of Hs. 100 fi'oin one 
Kali Kumar Pal on liis personal liability 
on 31st May 1884 ivithont charging any 
of the propei-lies left h>- Bharat. Instead 
of paying that debt Kiishna executed a 
fresh l)ond in favour of the creditor for 
H sum of Rs. JGOiii liis capacity as tjie 
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guarcliau of the minor. Kali Kumar 
instituterl a suit a,<>'ainst i\Ion ^Moliini 
amt Krishna on the l)asis of that hontl 
ami e'ot an c.r decree a.Q;aiiist ^[on 

-Mohini personally for a sum of Ks. 226-8 
on llth February 1890. In exeeutuui 
nf that deert'c the pro])erty (^f Seliedule 
‘A‘t/ was sold and it was t)urchased by 
tlif' deeree-holdcr. Tlie sale-eert ideate 
hears the date 2Gth Xovemher 1891 and 
the ])rof)erty is in the jiossession of tlu* 
defendant Xo. 1 who is the heir cd' the 
pureliasei-.^ This is the ease of the de¬ 
fendant Xo. 1 with resi'»eel tf) pro}H''rtV 
‘Ay/.' 11- 

\\ ith respect to ])roperly 'klia' Ilie ease 
of defendants Xos. !) ami 10 is that it 
■was transferred hy Hliarat in Ids lifetinu' 
hy oral ,£>ift in favour of his nephews of 
whom Krishna is one. d’lie ne]»hews 
m(u-to-ao-(.(l it and the defendants Xos. 9 
and Itlwlioare possessiim-it now. piirelias- 
ed it at aueiion sale held in execntion (d 
the fleeree on that mortii'aii’e. 

After rdon i\Iohini's death in 1908 the 

I)resent i)laintiff instituted this suit for 
the recovery of those j/roperties as tlie 
next heir ol Rharat. Her case with res¬ 
pect to pnjperty 7 .y(' is that Rharat had 
nodel)ts. that the defendant X<y Fs father 
was the real .u'uardian of .Mon iMohiid 
and that the auction sale was a fi'audulent 
and collusive one ami that no interest 
was conveyed hy that auction sale and 
that if it conveyed any interest at all it 
did not convey the entire estate hut onlv 
the limited interest of Mon ^lohini 
M itii re.--ard to jn-opertv 'kha' her case 
IS that there was no -ift hv Rharat to 
his ne])hews. Rut her suit has heen 
entirely di.smi.ssed hy the C’onrt helow. 

\\ Idle relyin, 2 ,' on all the pleas resorted 
to hy my client wiJh i*espect to ])roperty 
ka 1 want to lay Greatest stress upon 
tlie point that t lie auction sale iiassedonly 
the limited interest of jMohiid if it 

passed any inter-st at all. The bond of 
Gist ^lay 1884 was a personal houfl of 
the .a’uardiun of the ndnor. The renewal 
(jf the bond took place on the 17lh Octo¬ 
ber 1887 kc , after the first one had heen 
barred. Therefore, any decree on the 
basis of tlie second bond would he in¬ 
effectual. Even the second bond was 
merely a personal one. Xo ]>ropertv 


left hy Rharat was char.^'ed by it. Then 
ar^ain, the suit of the fjitlier of defend¬ 
ant No. 1 against i\h)hini and her 

yuardian was simply to have a yiersonal 
decree atrainst them. It was Jiot for 
recoveriim- the debt fi'om Ilie estate left 
by Rharat. Tin* bond, however, was 
executed by tlu' i;uai‘dian while the 
docre(* was airainst tin' minor alone. 
This was noit Inu’la wfnl nor valifl. ddie 
deci'ec too was a personal one and not 
au'amsl the cstale. d'he sale-certificate 
U'rantcal to I he father of defendant Xo. 1 
<loes not sJiow thal any intei'est beyond 
wh.at th.e lady jaissed in Iicr woman's 
csiati' was sohl. The Ihdvy Foiincil case 
Pxujini Dotfh^jf V. liv'ij BJiookun Lnll 
(1) exactly (its in with the present 
case and the principles laid down in that 
case‘.govern (he ])i-esent one. 

Witii re,a:ard to ])rot)erty ‘A7nd my case 
is that there is ah.^’olntely no relialile 
t'vidence al»out the ! 4 ;ift by Rharat and 
that the evidence addncerl on behalf of 
'.iefendants Xos. 9 and 10 lias been 
snnici('ntl.\- contradicted by my client. 

Ral)u I)ii'f(}-iik(t X(i/h Chuki'dhvtiy 
(’with him Raluis (hiDada Chandvd Sen, 
linjiudvd Chdiidva (hiJid, Pjdya Noth 
Dull and ('}nrru Chundvd ('ha iidh tnif), for 
t!ie Res])ondent.s. What arc the cirenm- 
stances with regard to ]>ro]ierry ' kha'? 
There is snllicient evidence tliat there 
was an oral gift Iw Rliarat in favour of 
his nephews. It is also in evidence that 
Rharat had atYection for his brotlier's 
sons and also that flio.se brother's sons 
had nursed him during his old age. 
Again the plaintiffs own evidence shows 
that Krishna was very affectionate to¬ 
wards his cousins, tlie jilaintiff ami 
iMon Mohini and aclefl for tiu' puriiose 
of preservation of tlieir interest. What, 
again is tlie value of the property ? Its in- 

9 rculiscd ;is rent and 
ahmit 12 maund.-^ ol ftidkld per \'ear I 
thiidc under these'diTuimstnnces there is 

.ab.-^olutely no reas(»u hn* flislielieving the 
irift. * ^ 

M itli regard to propertv ‘ kn ’ it has not 
been dispnived that it wa.s originally for 
a del>t of Rharat that the decree against 

IL 2 A. ?7r.; 1 c. IXy, 2 [ W. u. A.)6; n Suth. P' 
r. J. 'J07; Sar. P. C. J. oU; I iurl. Dee. <s s) 
8G(P. 
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Mon Mohini was obtained and it was in 
order to pay oti that delit that the money 
was borrowed and the bond ^vas executed. 
It is, of course, true that no charge was 
created upon anyproperty by the renewed 
bond. But tlie original debt Jiaving been 
for lawful purposes llie cretlitor may very 
well recover liis del^t from the estate left 
by Bharat. Again it has been said that 
the decree in execiition of which tlu* sale 
took place was personallx' against tlie 
minor alone and it was merely her (iwn 
interest in the property which passed l)y 
the sale. But the female heir reju-esents 
the entire estate. I’lierei'ore, tlie decree 
was virtually against the entire estate and 
what was sold was also the entire estate. 
The Briv'y Council case of Jugal KisIkd-c 
V Jatindni Mohtut Tagore (2), relied (tu 
by the Court below, is my authority. 
My client's case is supi)orted not only by 
law but by justice and ec[uity as well. 

It has been urged that the renewal of 
the bond in October 1887 took ])lace 
when the original bonfl of 1884 was 
barred. This point was not raised in 
the Court below. If it were raised there 
I would have proved that the bond was 
kept alive by acknowledgment as al.so 
])V payment of interest. It lias also been 
urged* that tlie decree against tlie minor 
passed in 181)0 was unlawful and invalid. 
I think it is too late in the day to raise 
that point now and here in this case. 

Dr. Sarat Chandra Basak replied in 
brief:—1 do not think it is necessary to 
add anything further with regard to jiro- 
perty ‘ A*/k/.’ There is no relialile evi¬ 
dence ahout the gift and A\liateyei e\ i- 
dence was achluced has been sutliciently 

contradicted. 

With res lect to tlie oMier i)ro]iorty. 
the female leir no doubt renre.sents the 
entire estate in respect of her own ns 
well as the reversionary interest. But 
for that verv reason if the (*reditor 
seeks not on'lv the woman s interest hnl 
the entire estate he is boiiml to give 
notice so as to put the other persons 
interested on their guard and to enable 
them to jirotect the estate if they so 
desire. In the case cited hy tlie tithcr 


(2) 10 C. 085; 
P. (’. J. 55;i; 5 


11 I. A. 8fi; 8 

IikI. Dcf. {S'. 


Ind. .Tur. 45.5; 
8.) (;57 IIV (M. 

r * 


4 Snr. 


side their Lordships in the Ihivy CVuincil 
looked into the judgment of tin* case and 
ascertained from it that, tlie entire 
interest was sold. In the i*resent case 
this cannot he ascertained from the 
judgment. 

JUDGMENT. -The suit giving rise 
to this apjieal was brought ijy the ])laint- 
iJT to recover eertain ju‘ 0 ])erties as heir 
other father one Bharat (diandra basti. 
4'he jiroperties had been placed in two 
Schedules ka and kha of the plaint. 
Bharat olitained the properties descrilied 
in Schedule ka as heir of his son who had 
juvdeceased him, the .son having inherit¬ 
ed the jiroperties from his niatornal 
grand fat Iku’. The jirojierties in Scliednle 
kha were tlie anc(*slral ]U‘oj)ei1ies of 
Bharat. Bharat died leaving two daugli- 
ters, tlie ))laintitl' wIicj was married at. the 
time and .Mon Mohini a maiden daughter. 
Mon Mohini, therefore, sueceederl to the 
lirojierty left by Bharat obtaining a 
Hindu woman's estate. Bliarat had also 
three nepliews, his lirother's sons. <.)ne 
of them Krishna was apj^ointed guardian 
of Mon IMohini during her minority. U 
appears that Bharat died leaving some 
deijts and a decrci' was obtained liy the 
cretlitor one Ham Kumai' Nag in a suit 
in wliich he made both tlie daugiiters of 
Bharat defendants. 'The decree was for 
Ks. 88 odd and was tlated l.Hth July 
1883. In order to pay oiY this delJ, 
Krishna as guardian of Mon Moliiiii 
borrowed a sum of Ks. 100 from one 
Kali Kumar Pal hy a sinpile bond dated 
31st May 1881. He executed this bond 
as the certificated .guardian of Mon 
:Mohini, and under that Ixmd there was 
onlv the personal lial)ilily oi' the execu¬ 
tant, no proi)crly left l>y Hliarat licing 
charged for the' del)l. No money was 
jiaid for that liond hut a fresh bond was 
executed in favour of the ci-editoi* on the 
IDh October 1?'87 Ijy Krishna imi])orl- 
ing to act ns guardian on behalf of Mon 
Mohini. 4’his bond was for Ks. HJO. 
The creditor. Kali Kumar Ral. lirouglit 
a suit on the renewed liond in 18i)0 mak¬ 
ing both the minor Mon Mohini and licr 
guardian Krislma defendants in the 
suit. The suit was decrcerl (ui 1 he l Uh 
February 1890, and the ordering portion 
of the decree runs thus; It is ordere«l 
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that aa er pnrtc clpcvee he passed as 
against the deieiidani No. 1 toi the 
claim 'll suit with costs together with 
interest...and that the defendant No. 1 

do I'av to the idaintilf the sum of 
Rs I'lie defendant No. 1 was the 

ladY-’Mon Mohini. This decree, was put 
in execution and tlie properties mention¬ 
ed ill Sclie.iiile/m of t!ie plaint were sold 
and purchased hy the decree-holder. 
The ilatc of the sale-certilieate is litli 
Novemhcr 18i)l and the properties in 
Schedule /oi are now in the possession ol 
his heir, the defendant No. 1. The pro¬ 
perties d’escril'cd in Schedule Llni were 
said to have heen transferred h\ Bhai.il 
in liis lifetime by oral gift in favour of 
his brother's sons one ol wliom was 
Krishna aforesaid. Tliose donees had 
executed mortgages in favour of certain 
iier.sons with regard to the.se pro¬ 
perties and the defemlants Nos. !) and 
10 purchased those properties on being 
sold in execution of tlie mortgage 
decree by the creditors and they are 
now in possession of those v'l'operties. 

Jilon Mohiiii died sometime in 1!)08 
and the plaintitT brings this suit for 
the recovery of the ju'uperlies on the. 
allegation that she is entitled to those 
]jropprties as the next heir of Bharat. 
The Court lielow has dismis.sed the suit 
entirely, d’he plaintitf claimed the proper¬ 
ties in' various grounds. She impeach¬ 
ed the auction .sales a.s fraudulent 
and collusive and also alleged that 
defendant No. Ts father was actual- 
Iv acting as the guardian of Mon 
jilohini, and also denied that Bharat had 
anv debts. The real question, however, 
anil that is the point which has been 
urged before us, is whether the sale 
in 1891 of the properties in Scliedule 
h, conveved tlie entire interest m the 
properties or only the limited interes 
of the minor Mon Mohini M itli re.gard 
to the properties in Schedule A7m it 
was urged that there was no reliable 
evidence of the gift and the ower Court 
was wrong in holding that the evidence 
of the gift had not been contradicted 

by the plaintiff. 

The claim with regard to the pio- 
perties in Schedule kha may be dis¬ 
posed of at once, 


We find from the 


evidence that the properties were of 
very small value, the income only being 
Rs. 3 realised as rent and about 12 inaunds 
of paddy per year, it is in evidence 
that Bharat had aft‘ecti(tn for his bro¬ 
ther's sons and also that those bro¬ 
ther's sons liad nursed him during his 
old age. It also aj^pears from the evi¬ 
dence on the plaintitT’s side that Krishna 
was verv affectionate towards his 
cousins the plaintitT and Mon Mohini, 
and had acted for the purpose of pre¬ 
servation of tlieir interest. It does not 
ai>})ear to us tliat there is any good 
giound for disi^elieving the evidence 
that theix* was an oral gift l‘)y Bharat 
in favour of his nephews. If that is 
so the jdaintiff cannot lay any claim 
to those ].>ruperties. I'he appeal, there¬ 
fore, with regard to the properties in 
Scliedule kh<t is dismis.sed. 

The decision of the right as regards 
the properties in Schedule ka depends 
upon the fact as to whether the sale in 
1891 conveyed the entire interest in the 
lirojierties to the father of defendant 
No. 1. It is no doubt true that a decree 
was iihtained against aMoii i\Iohini for 
the debts owed by Bharat and that 
money was borrowed upon tlie hond of 
31st May 1884 in order to pay ofT 
that decree. The guardian could cer¬ 
tainly under tlie law have created a 
valid charge on the in-operty for that 
debt, but apparently the creditor was 
satistied with having only tlie personal 
undertaking of the guardian to pay 
that amount. This hond was renewed 
on the 17th October 1887. One objec¬ 
tion was made on behalf of the appel- 
hmt tliat this renewal was after the 
date wlieu the previous boml had heen 
barred by limitation, d'his point was. 
however, not raised in the (’ourt below, 
and although from the dates of the 
two bonds it wouhl appear that the 
debt was barred on the 17th October 
1887 it may be that that it was kept 
alive by acknowledgment or payment 
of interest. However that mav be, hy 
the second bond of 1887 the ‘creditor 
was satisfied by taking a simple 
money bond, as it is called, without 
any charge having heen created on the 
l.u'operty. It is possible that althougii 
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110 charge ^Ya3 created the original debt 
having been for la^vful purposes the 
creditor might have recovered his debt 
from the estate left by Bharat if he 
had chosen to do so. Hut in order to 
make the estate liable he ought to have 
framed his suit in a proper jnanner. 
AVhat he asketl for was simply to have 
a personal decree against Aloii iMohini 
and the guardian who was made the 
second defendant. The Court iiassed a 
decree against the minor alone. It does 
not appear any Avhere that the minor 
was made a party to the suit as re¬ 
presenting her futher'sestate. 

It has been contended on behalf of 
the appellant that a decree against the 
minor ought not to have been passed 
on the bond executed by the guardian. 
But it is not open to us to decide 
whether the decree of 1890 was wrong¬ 
ly made against the minor. Besides 
having regard to the cpiestion urged 
that the sale only transferred the in¬ 
terest of Mon Mohini in tlie property 
the ciuestion is immaterial. The sale 
certilicate which was granted to the 
father of defendant No. 1 does not show 
that the entire interest in the jiroiierty 
was sold as is contended on behalf of 
the defendant No. 1. AA hat was sold 
was all rights and interest of the judg¬ 
ment-debtor in the property which 
does not of itself show that any interest 

beyond what the lady possessed in her 
M’oman’s estate was sold. No doubt if 
the .proceedings in the suit and the 
sale notification had contained any 
materials from which it could have 
been held that the decree-holder had 
intended to sell the entire interest in 
tlie propprtv unci not iu6rel\ the liniil- 
ed interest ‘of the daughter, tlie state¬ 
ment that onlv the riglits and interest 
of tlie iudgmeiit-dehtor was sold would 
not have lieen of value in representing 
what interest in the im.i.erty had been 
purchased. The decree itseli shows that 

it was only a personal decree, and there¬ 
fore, we must hold even if the found¬ 
ation of the decree be a liability 
which might bind the reversioner this 
is not sufficient. The suit ought to 
have been so framed that it would 

show that it was intended to bind 


the entire estate and not merelv to 

« 

enforce a i)ersonal liability against the 
daughter. The female lieir, no thmhl, 
represents the entire estate in n^spect 
of her own as well as the reversionary 
interest, and for that verv rensem the 
(‘reditor is bound to give notice thal 
lie is seeking a larger remed>' so as 
to put the otliei’ persons interested on 
their guard and to enable them to 
ju’otect the estate if they had thonghi 
lit. Here tlie bond did not charge the pro¬ 
perty as it might have <lorie. The decree 
was not against the ladj’ as representing 
the estate imt a mere personal decree and 
the proceedings leading u]) to tlie sale 
have not been j^roduced and, therefore, 
under these cireumstaiices we liold that 
the (.*ase is governed by the principles 
laid down hy the Privy Council in Baijuyi 
Diiben y. Brij Bhooktin Lall Airaati di. 
Tlie Court below lias relied on the 
Privy C\:>uncil case of Jarful Kishorc 
y. Jdtindnt Mohan T<t<jorc (2). Ibit in 
that case their Lordships held that 
the entire interest was sold after looking 
into the judgment in the case in order 
to ascerataiii wJiat was sold. 


AA"e must, therefore, hold that the 
jilaintifT is entitled to the property in 
Schedule ka after the death of her 
sister Alon AJohini. Having regard to 
the fact that the plaintik hy stating 
various untrue facts in the lower (\)urt 
uiineces.sarily comj^lic'ated the matter, 
we are of ojiiiiion that slie is not en¬ 
titled to tlie costs in the Court below. 


Tlie decree of tlie lower Court is 
varied to this extent tliat tlie plaiiit- 
iil will get a decree for the property 
described in Schedule ka except jiro- 
])erty No. about wliich there was a 
compromise and lier suit with regard 
to property in Scliedule kha will be 
dismissed.' S!ie will get 2 :b-ds of her 
(‘osts of this ajipeal from defejidaiit 
No. 1. The defendants Nos. 9 and 10 
who are respondents in this Court will 
get l/:ird of tlieir costs of this ai>peal 
from the plainlilT-appellant and they 
will also get their costs in the First 
Court. The defendant No, 1 will bear 
liis own costs in both Courts. Tlie 
plaintilY will also get a decree for mesne 
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profits to be assessed by the Court below 
against defendant No. 1. 

s. D. Decree varied. 


MADRAS HIGH COURT. 

Second Civin Ai-pead No. 1079 op 1921. 

April 11, 1921. 

Present: —^Ir. Justice iMadliavau Nail'. 

]m^:rakam devaswam uralers, 

VATAKKEPAT KAVILAKATH alias 
KETTIYIL KO^’ILAKATl^ RAVI 
VAKMA THIREMALPAL) and others-^ 
Defendants Nos. 2 and 3 and Legal 
Representative OF Defendant No. 3 — 

Appellants 

VC }*SUS 

TtllRUVATEURA PISHARATH 
RAMA PISHARODY and others— 
Plaintiffs Nos. 2 to 9 and Defendants 
Nos. 1 AND 4— Respondents. 

J^rovhicial Small (\uis'c. CourU .Irf ilX »»/ /.SS7\ 
Sell. II,Att. IS Suit tvr ixcDVert/ of ttioii"}/ ff'oui 
trimtces pe.vaonallt/ and from trust c.s-ta^e, Jiaturc 

o f. 

% 

A suit for recoverv of monov from 1 ho trustees of 
a temple i)er.sou!illy and from out of the temple 
funds is not one "relatinu- to a trust ' within tlio 
jneaninK of Art. IS of Sch. H to tlie Provincial 
Small Cause (’»)urts Act and i.s. therefore, one of a 
small cause nuturi'. 

Krisfivamiar v. Sonndararaja Ayyenjar, 21 M. 
2!5: 7 Ind. Dec. (X. s.) 529, relied on. 

Sri V enkatacktdlapathp So ha pa V ijavasaifa r. 
Kanafja.sahhcfjiottia P'lllai, 5 In<i. Cas. 912; iVo M. 
‘i91;_20 M. L. J. IIG: S M. L. T. 07; (1910) M. \V. 
N. <50.5, distinguished. 

The fact that it may be necessary to determine 
in a suit whether tlie trust property is liable can¬ 
not make the suit one relating to a trust. 

Second appeal against the decree of 
the Court of the Suhordiiiate Judge, 
Ottapalam, in Appeal Suit No. 17 of 
1920 (A. S. No. 221 of 1920 on the tile 
of tjie District Court, South Malabar) 
preferred against the decree of the Court 
of the District Muiisif, Ponani, in O. 
S. No. 549 of 1918 (O. S. No. 855 of 1917 
on the file of the Court of the District 
Munsif, Chowghat). 

Mr. T. R, Raynachajidra lycVy for the 
Appellants. 

Mr. P. S. Narayana Sivaini lyei\ for 
the Eespoudents. 


JUDGMENT. —TJie deceased first 
plaihtitf and Ichikutti Pisharasiar are 
the assignees of Exhibit A. Exhibit A 
is a kazhaka kanom document executed 
in favour of Gopal Fisharody and Na- 
rayani Pisharasiar by the ancestors of 
defendants Nos. 1 and 2 and the 3rd 
defendant who are the trustees of a deva- 
sivom. The document recites that a sum 
of Rs. 100 was received by the trustees 
from Gopal Fisharody and Narayani 
Pisharasiar. It was while tliese two were 
perfoiTniiig the kazhakani service in 
the temple as de]>uties of one Cliovallor 
Variar under some arrangement made 
Avilh him that the trustees of the 
dcvasu'om ])ersuaded them to advance 
a kiUiom of Rs. 100 as security for tlie 
due performance of the kazhaka m 
and executed kazhaka kanom. deed, 
JLxhibit A, in their favour. Tlie deceas¬ 
ed first plaintiff and his sister obtaining 
the assignment of tlie kazhakani service 
as mentioned above carried on their 
duties in tlie temple for about 16 years. 
In the meanwhile, the rights of the family 
of Chovallor Variar to perform the kaza~ 
hakam service in tlie temple were 
established in a litigation between the 
Variar and the trustees. In that liti¬ 
gation it was found that the entrust- 
ment of the kazhakani service to the 
assignors of the present plaintiffs was 
a fraudulent one intended to defeat the 
rights of Chovallor Variar. After 
establishing his rights Chovallor Variar 
obtained a decree against the deceased 
first plaintiff and Ichikutti Pisharasiar 
and in execution of that decree, the 
kazhakani seiwice was surrendered and 
the plaintiffs were deprived possession 
of the building they were in occupation. 
In conse(|uence of this, they have insti¬ 
tuted the suit out of Avhich this second 
api>eal arises praying that a decree mav 
be passed directing the defendants per¬ 
sonally and by means of the dcvasivoni 
properties to pay them the amount which 
was received as kazhaka kanom on be¬ 
half of the devasivom under Exhibit 
A. It has been found by the Courts below 
that the plaintiffs are bona fide trans¬ 
ferees who have paid consideration for 
the assignment, Exliibit C, of the right 
to perform the kazhakam service which 
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their .predecessors obtained under Ex¬ 
hibit A from the trustees of the deva- 
swom. Both the lower C’ourts have 
decreed the plaintiffs’claim. 

Tlie learnetl Vakil for the respondents 
takes a preliminary objection that the 
plaintiff's’ suit is one of a small cause 
nature for the recovery of a sum below 
Ks. 500 and hence no second a])pcal 
would lie to the Hi«h Court; Mr. Rama- 
chandra Iyer on ])ehalf of the ai^pellanls 
contends tliat, under Art. 18, Schedule 
II of the Provincial Small Cause Courts 
Act, IX, of 1887, the present suit is 
exempted from the cognizance of a Court 
of Small Causes. Uiulcr Art. 18, a suit 
relating to a trust including a suit to 
make good out of the general estate 
of a deceased trustee the loss occasioned 


l)y a breach of the trust, and a suit by 
a co-trustee to enforce against the estate 
of Uie deceased trustee a claim for con¬ 
tribution are excepted from the juris¬ 
diction of the Court of Small Causes. TJie 
last part of the Article is admittedly 
inapplicable to the facts of tlie i)resent 
case. The (luestion, therefore, for con¬ 
sideration is whether the present suit is a 
suit relating to a trust, or a suit to make 
good out of tlie general estate of a 
deceased trustee the loss occasioned by 
abreachofthe trust. Erom the summary 
"iveii above of the essential facts of the 
case, it seems (dear that the suit is one 
for the recovery of money against the 
defendants ijersonally and from tlie 
devasicom properties._ Jn order to decide 
the (piestion I'aised in tlie suit, it may 
be necessary to determine wliether the 
trust propertv is lialjle, Imt this cannot 
make the siiit one relating to a trust. 
[See Sri Vcnkaiadmlhipfithif Sahajfa Vn/a- 

vcL^ciycji V, iiayusitliltdpdliii^ I iHclL (1)J. 
That was a suit, as iiointed out in 

Krishrunjyar v. Soundardvdja Ayijdnydv 
(^) bv a trustee against his ijredecessor- 
in-ollice for loss to the cestni que trust 
bv the dcfeiidaut’s negligence for breach 
of trust. It mav be that Exhibit A was 
executed fraudulently by the trustees to 
defeat the rights of Chovallor \ariar, 
but on account of that finding m a 


a) 5 Ind. Cas. 012; 33 M. ‘JOI; 20 AX. L. J. IIG; 
M. I.. T. 07'; (1010) M. W . N- ->03. ^ 

^2; 21 AI. 215; 7 lad. Dec. (j.. b.; ^-0. 


suit to -which the lu'esent plaintiff’ 
were not parties, I do not think it can 
be said that tlie cause of the action for 
the present suit is a breach of trust ]>y 
the trustees. The present plaintiffs iiave 
l>aid consideration for the assignment of 
the kdzhdkdui service, and since they were 
dei)rived of their riglits, they an' asking 
fora refund of the nione>-from the defeml- 
ants personally and from the dccdsu'om 
funds. I do not think that tlie fraudu¬ 
lent motive of the trustee in exec'ut- 
ing the document under whicli the 
ju'esent plaintiff's now claim tlie refund 
of the money can make the ])resent 
suit one relating to a trust. If it is a 
suit not relating to a trust, it is argued 
that this must be considered as a suit 
to make good out of the general estate 
of the deceased trustee the loss occa¬ 
sioned by a breach of trust. The 
allegations iu the j^ilaiut clearly sliow 
.that the suit is against tlie trust and 
for the recovery of the money from the 
trust funds, not against the general 
e.state of tiie deceased trustee for loss 
occasioned by a lireach of trust. The 
j)laintiff’s’ suit is one f(U’ tlie recovery 

of a sum of monev below Rs. 500 fi-om 

«/ 

the defeudaiils ])ersonaIl.v and from out 
of the devaswom funds. Iu my opin¬ 
ion, this is clearly a suit of a small 
cause nature and is not excluded from 
the cognizance of the Small Cause 
Courts under Aif. 18 (jf the Second 
Scffiedule. I allow the preliminary objec¬ 
tion. 

After the close of tlie arguments it; 
was stated by the learned Vakil for 
the appellants tliat liis second ai>poal 
might Ije treated as a civil revision 
]:)etition. No alternative civil revision 
petition has lieen tiled and ol)viously no 
(piestion of jurisdiction arises in this 
case. 

I dismiss the second appeal witli 
costs. 

v. N'. v. 

s. V. Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Civil Rgle No. 125G of 1923. 

June 17, 1921. 

Preseyit: —Mr. Justice Pearson and 
Mr. Justice Graham. 

Srimati SAHAJP BALA DLBI and 
OTHERS—PiAiNTiFFs— Petitioners 

rc/‘sa/.s 

iMOHINl idOHAN GHOSK and others 
—Defendants—Opposite Parties. 

Cii'il FmcciUirr. Tof/f i.lcl T n/ /.W,S;, ^s. II) - 
Ifitcrhicutorn imUrs, r> ci.sinn nj Ilf'jh Cfturl, ij 
and li'koi can int^rlox. 

The settled iiriu*ti<'e oi the Hip;h Court is to 
interfere fts little as possible with interlocutory 
orders where an alternative remedy exists. Hut it 
cannot be laid down as a hard and fast rule that 
the Court will under no eircuinstanee'S interfere. 
The Hifxh Court cm and will interfere with such 
orders wlien they may lead to a failure of .justice 
or to irrci*ai'ablc iujur.v. fp. IDOt), col. 2; p. lOlD, 

eol. 1.1 _ , , , T 1 r 

Uhojd V. Ram Pei'nhad, 11 (T 1- lud. Jur. 

‘i7: 7 ]nd. l>ee. iv. 501), (lobind Mohan Das v, 
Knnja lieharij Das!>\ I Ind. Cas. .>01; TI C . ” • 

147; 10 f\ L.'J. 107, .hHjf7(Z AH .Wi IIi(ss(nn ^ 
./o/jar, 0 lud. (’as. 571; lo C. . N. .>50; p: 

.1 511) Sira Prnaad Ham v. Triconidas Cocerji 
Bhoja''27 Ind. (’as. 017; 12 C. 020, referred lo. 

Rule against the order of the Sub- 
Judge, Fifth Court, Dacca, dated 
the 25th Septemher 1923, in Title ^nit 
No 15 of 1922 (former T. S. No. 103 of 

Mr. S.R. Das, Advocate-General, (with 
him Bairns Surendra Nath Guha and 
Pnrfulla Chandra ChakrarartyU for tlie 

Petitioners. 

Babus I^roVdsh C/icnid ^litttx ciiicl 
Asita Ranjan Chose, for the Opposite 

Party. _ i • 

JUDGMENT.— M e are invited in 

this Rule to set aside an order of the 

Subordinate Judge, Fifth Court, at Dacca 

refusing to expunge two issues which 

have been framed in an account suit 

brought bv the petitioners Srimati 

Sarafii Bala Debi and others through 

Mr. F. W. Needham, representing the 

Court of Wards against the opposite 

party (defendant No. 1) 

Ghose and others. 

The facts which have 

the application as stated 

follows: 

The claim made in the suit covered 
the period from Ashar 1314, when the 
defendant Mohini Mohan was appoint¬ 
ed Naib, of Debi Kuromitola of the 


Mohini iSlohan 

given rise to 
therein, are as 


Bhawdl Estate, up to the time when 
he was suspended in Ashar 1325 B. S. 
At tlie date when he was appointed 
Kumar Ranendra Narayan Rai, Kumar 
Romendra Narayan Rai, and Kumar 

Rol:)indra Naravan Rai were the 

• 

proprietors of tlie Bhawal Estate 
in equal shares. On the 15th Jaist 
1314 the defendant No. 1 executed a 
jaminnama or seiwice security bond 
in favour of three Kumars stating 
therein that, as he liad no immove¬ 
able property, his father would 
execute another bond as his surety and 
would pledge some immoveable property. 
That bond Avas in due course executed 
on the 19th Jaista 1315, and as there 
Avas a mistake in it, and as the second 
Kumar Romendra Narayan Rai died on 
the 8th May 1909 {Bysak 1316), a retdi- 
fied deed Avas exeemted on the 29th 
Ashar 1316 in faA’'our of the two suiwiv- 
ing Kumars and the widoAv of the second 
Kumar as his heir. 

The first and third Kumars died on 
the 14th September 1910 and 13th 
September 1913 respectively leaving their 
AvidoAvs, the iilaintiffs Nos. 1 and 4 as 
heirs, and subsequent thereto the Court 
of Wards declared all the three AvidoAV’S 
to be disqualified proprietors, and assum¬ 
ed charge of the properties. 

In tlie year 1920 an individual dressed 
in the garb of a Sanayasi appeared 
on the scene and claimed to he the 
second Kumar, but the Board of ReA’^enue 
after making an enquiiy found that the 
second Kumar AA'as dead and that the 
claimant A\’as an imposter. In the 
meanwhile the defendant No. 1 had 
been dismissed from his post and had 
been called upon to explain and adjust 
his accounts, and on his failing to do 
so the suit, out of AA'hich tlie present 
aijplication has arisen, A\'as filed on the 
25th June 1921. 

In his AA'ritten statement filed on the 
18th November 1922 the defendant No. 1 
raised inter alia the plea that, as 
the second Kumar A\'as alive, his AA’idoAV 
the plaintiff No. 2 had no right or title 
in the estate, and that, therefore, neither 
she nor the Court of Wards on her 
behalf could sue for accounts in respect 
of those properties, and an Issue (No. 3 



Vol. S2] INDDVN CASES. 

SARAJU BALA DEBT V. MOIIINT MOHAN' GHOSK. 

M'as accordingly framed in these terms: 

“Can plaintitY No. 2 maintain this suit? 

Is her husband alive ?" 

I'pon the ]')huntilYs raising objection 
the Subordinate Judge held that, as 
the suit was based on kabuli^ials 
executed by the tlefendanl No. 1 in 
favour of plaintitY No. 2 and the 
Court of Wards, and as the validity of 
the kabuliijats was not (luestioned, tlie 
issue suggested did not arise, and it was 
accordingly striu k oJT. J'he defendant 
No. 1 then on the 14th July 1921 tiled an 
additional written statement alleging 
that he had been induced to execute the 
kabuliyats on misrepresentation as to the 
death of the second Kumar, and in ctni- 
secpience of coercion and threats that he 
would be dismissed, if he did not execute 
them. They were not, therefore, it was 
urged, binding upon him, and he asked 
that issues might be framed ui)on his 
additional written statement. The ])laint- 
itTs objected, but the C'ourt yielding to 
the defendant’s prayer accepted the atldi- 
tional written statement ami framed 
thereon issues Nos. 1) ami Id in tlie 
following terms: 

“9. Were the documents incut loned in 
the plaint executed under undue inilu- 
ence misrepresentation, ami a mistake 
of facts as alleged in the written state¬ 
ment ? , 

10 Is the second Kumar Komemlra 

Narayaii Kai alive? If' so, is tiie suit 
maintainable at the instance of phuntitY 

No 2?’' 

The plaintiffs then filed a petition stat- 
ino- that the suit was maintaiualJc even 
assuming that the second I>‘imar vas 
alive and praving tliat Issue No. 10 might 
be tried on that suppo.sition iind the 

Court on the Kith January 192.1 held 
that if the Kumar was alive, the suit was 
not maintainable and refused to exinuige 

Subseciuently the plaintiffs by anothei 
petition gave u]) so much of the claim as 
related to the defendant s service prior 
to the <leath of tlie second Kumar mi 
the 8th May 1909, and prayed tha in the 
circumstances Issues No^ 9 and 10 might 
be expunged, but the Court by its order 
of the 2.'lth September 192.3 reiused to 
expunge them, and the plaiiitiifs theie- 
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upon moved this Court and obtained 
the ])resent Rule. 

A preliminary ohjcctioii was taken on 
behalf of the op|)o.'-^ite party to the heal¬ 
ing of the Kulo on tlie ground that the 
application was not prcj.ierly stainpcal, 
and it was submitted llial u)ii)ii the 
atlidavit tiled by the petitioners no case 
has l>een made out for (he exendse of tin* 
discretion vested in us (o all()^\* thc('ouil- 
feo to he put in after the due time. Wo ilo 
not think lliere is any substance in this 
objection, ami on the facts slatoii in the 
atlidavit we arc of oi)inioii that the 
ex])lanalioii ought to Ije aiicepted and 
the (.’ourl-fee allowed to be pul in, and 
we order accordingly. 

Coming to the merits it is urged on 
behalf of the iietitioners that the two 
issues referred to above are uuucce.ssary 
for the decision of the suit, wliich is 
based upon a coiitiact for service, and in 
which no tjuestion of title to iinmoveahle 
properly is involved ; that, if the rpies- 
tion of title is allowed to be raised, the 
scope of th(* suit will lie unnecessarily 
widcuetl resulting in serious dela\' and 
expense out of all pro]torlion to tlie real 
issue involved and liiat in fact the entire 
character of (lie suit will he changed. It. 
was furtlier suggested that the defend¬ 
ant No. ] having made cominou cause, 
with the sftJiyasi claimaiiL lias sought 
to raise tliese issues with the ulterior 
object to hcljhng him in his campaign 
against the plaint ills, it Ijeing pointed 
out that any iiudiiig arrived at in this 
case would not be l)iriding u]K)n the 
claimant, wlio is not a i)arty to the 
litigation, though it would be upon the 
i)hdntills. 

On behalf of tlic opposite |)arLy it is 
iir‘’’ed that the long eslablislied j)arct ic.e 
of^^this Court has been nol to interfere 
ill the exercise of its revisivtual jurisdic¬ 
tion with interlocutory orders wliere an¬ 
other and an adeiiuate remedy is open 
to the applicant, that that remedy will 
be available by means of an appeal after 
the suit has been decided and that no 
case has jieeii made out for our inter¬ 
ference. 1 

We arc nol much imiu-csscfl witli (his 

71011 possumus argument. No duulU it 

has been the* settled practice of thi^ 
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CoTirt to interfere as little as possil)le 
^vith interlocutory orders where an 
alternative remedy exists. It cannot. hoAv- 
ever, be laid down as a hard and fast 
rule’tliat the Court will under no circum¬ 
stances interfere. On the contrary there 
is ample authority for the view that this 
Court can and will interfere with such 
orders where they may lead to a failure 
of justice, or to irreparable injury, see 
Dfiapi V. Ram Fci^had (1). Gobind Mohan 
Das V. Knnjo Bcluini Das (2), Avijad 
Aliy. Ali li ussaiii Johar (3) and Siva 
Prosad Ramv. Tricomdas Coverjt Bhoja 
(4). The question is whether the condi¬ 
tions referred to above are present here so 
as to justify us in interfering. The de¬ 
cision'of the matter appears to depend 
upon two considerations, viz., first, 
whether the proposed additional issues 
are relevant and necessary; and second- 
Iv, whether, if they are not so, the try¬ 
ing of them is' likely to lead to a 
failure of justice, or to irrcparahh- 
injury to the petitioners. The first of 
these is the really crucial point becaiise, 
if the issues are necessary and proper, 
it could liardly be urged with logic oi 
propriety that they may involve a failure 
of justice or irreparable injury, since, if 
they are material and necessary issues, 
the defendant is entitled to go to trir.1 
upon them, however great the expen¬ 
diture of time and money may be. But 
are thevnecessary? Prima 'facie one Avould 
be inclined to say that the trial of 
such an issue as to title involving the 
mass of evidence documentary and other¬ 
wise necessary to the decision thereon, 
is wholly outside the scope of a suit 
for accounts, especially in view of the 
fact that the claim for the period prior 
to J^Iay 1909 Avas AvithdraAvn. What¬ 
ever rnay have been the legal position 
in regard to- the period up to May 1909, 
it would seem that after July 1909, 
Avhen the father of the defendant No. 1 
executed the deed of rectification in 
favour of the tAVo Kumars and the AvidoAv 


il) 1-1 C. 70b; 12 hid. Jur. i»7. 7 Ind. Dec. 

509 

(2) 1 lud. Cas. 3G1; 14 C. W. X. 147; 10 C. L. J. 
407 

lu) 6 lud, Cas. 574; 15 C. X. 353; 12 C. L. J. 
^19 

;1) 271iih Cas. 917; 42-C. 92b\ 


of the second Kumar, it Avas no longer 
upon to the defendant No. 1 to refuse to 
account to the AvidoAV. There can he no 
question that subsequent to July 190J 
the defendant No. 1 Avas permitted to 
make his collections by virtue of that 
deed executed by his father indemnify¬ 
ing the tAVo Kumars and the AvidoAv in 
respect of acts done by the defendant 
No. 1 and that all collections made 
after that date Avere made on account 
of the tAA'o Kumars and the AvidoAV. 
In vieAv of those facts it appears to us 
that the defendant cannot be alloAved 
to raise the question Avhetherhe is liable 
to account to the AvidoAV, and to set up 
the title of a third party. 

Tliere can be no doubt that under 
section 51 of the Court of Wards Act 
(tX of 1879j the Court of Wards alone 
was legally competent to institute the 
suit. The second Kumar had been held 
by competent autliority after due inquiry 
to have died in 1909, and unless and 
until it is established in a Court 
of laAv that lie is alive and that his 
title subsists, the Manager under the 
Court of Wards Avas the only person 
legally competent to institute the suit 
on behalf the estate. 

Having regard to these facts and 

considerations Ave hold that Ihe trial of 

these two issues in the present suit is 

unnecessaiw. 

# 

The next question is AA'hether, assum¬ 
ing them to he unnecevssaiy and irrele¬ 
vant, the trial of them is likely to lead 
to a failure of justice, or to irrepar¬ 
able injury to tlie petitioners. We think 
that ])oth possibilities undoubtedly 
exist, indeed that there is something 
more than a bare possibility that one 
or both of these consequences may ensAie. 
It is clear from the materials Ijefore us 
that, if the issue of title is trier], it 
will involve the importation of mass of 
evidence both documentaiy and oral. 
Applications have already l)eeii made 
for the examination on c*ommission of a 
number of witnesses. It seems to us to 
be eminently undesirable that all this 
evidence should be gone into in a simple 
account suit. It is plain, moreover, that 
veiy great delay in the disposal of the 

suit would necessai’ily result. The value 



toil 
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true that the 
substance and 
extra expense, 
the point and 


of the suit is stated to be Rs. (5,926 odd, 
and it has been suggested before us 
that, if these issues are included, the 
cost of the litigation may amount to 
something like a lac of rupees. That 
may be an exaggerated estimate. The 
fact, however, remains that the trial of 
these issues will undoubtedly entail an 
expenditure both of time and money 
wholly out of proportion to the matter in 
dispute, and the delay consequent upon 
the scope of the suit being thus Aviden- 
ed might be extremely prejudicial to 
the plain tilt's and result in their failing 
to obtain justice. Nor can there be any 
doubt that, if the issues are unneces¬ 
sary, as we hold they are, the trial 
upon them is likely to cause irrepar¬ 
able injury to the plaintilTs since they 
will be put to the enormous extra ex¬ 
pense involved, and as far as can be 
seen, with little prospect of recovering 
those expenses, even if thev succeed 
in the suit. It may be 
plaintiffs are persons of 
well able to bear the 
That, however, is beside . 
cannot alter the fact that the plaintilis 
may suffer irreparable loss. It is 
plain from the materials before us that 
the defendant No. 1 is not a person 
of any substance, and in fact it vas on 
thataccount tliat the second jamminnama 
was taken from his father. That being 
so it becomes problematical Avhether m 
the event of their success in the litiga- 
tion, the plaintiffs nould be able to 
recover the costs from the defendant. 

The suggestion that these issues should 
be added is presumably due to an 
apprehension in the mind of the de¬ 
fendant No. 1 that after the suit has 
been decided, and if the decision be 
adverse to him, he may hereafter s d 1 
find that he is accountable to the 
sanyasi claimant in the event of his 
succeeding in establishing he is 

the second Kumar. Assummg that such 
an apprehension exists the object in 
vieu’ 'vould seem to be to secure a 
speedy decision of tlie account suit 

without in any wa.y 

to the hearing of the Rule that the 
j>arties should consult together uith a 


view to arriving at a solution of the 
difficulty satisfactory to both sides. In 
the result the learned Advocate-General 
intimated on behalf of the i)etitioners 
tliat both tlie .Manager under the Court of 
Wards and tlie widow (plaintiff No. 2) 
Avere prepared to execute bonds of 
indemnity in faA’our of tlie defendant 
No. I indemnifying him against any loss 
AvhatsoeA’er. It seems to us that that is a 
fair offer, and that the defendant No. I 
can lia\*e no reasonable excuse for refus¬ 
ing to accept it. 

I'poll a careful consideration of all 
the facts and circumstances Ave are of 
opinion that the trial of tlie suit ought 
not to be complicated by dragging in 
these issues Avhich are outside its scope 
and Avholly irrelevant and unnecessary 
and tlie trial of Avhich Avould inevit¬ 
ably prolong the litigation to tlie 
serious prejudice of the plaintiff’s. We 
accordingly make tlie Rule, direct that 
the issues in questions Nos. 9 and 10 
be expunged and that the suit be iioav 
proceeded A\'ith according to laAv on the 
indemnitv bonds being executed bv the 
Manager under the Court of Wards and 
by the plaintiff No. 2 in accordance AA’itli 
the ort'er made by them. 

The costs of tJiis Rule Avill lie paid 
by tlie opposite jiarty to the petitioners. 
We assess the hearing fee at three gold 
mokurs. 

M. B. Order accordingly. 


ALI-AHABAD HIGH COURT. 

Civil Rlvision No. 62 of 1924. 

June 24, 1924. 

Present' —Mr. Justice Boys. 
MOHAMMAD NAQI— Defendant— 

Applicant 

versus 

HARGU LAL— Plaintiff—Opposite 

Party. 

Civil Pntccdiirc Code (.lei I of 11) 

Revisitm — Limitation. 

The Hi#?h Court will not into.rfore in revirtion 
upon a technical question of limitation whore 
substantial ju.sticc lias been done. 


. 
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Yiyikc Supaya y. Mauno 60 Ind. Cas. '23; 3 

r. B. R. (1020t 261, followed. 

Rar,hu Sath Sakai v. The Omcial Lmndatoy oi^ 

the IHwalmja Bo.nlc, Limited, !5 A. A. \\ . N. 

OM>3i 51V 7 Ind. l>er. ' x. s.> M)7, referred to. ^ 
Sarmayi Lai v. Khaban, 17 A. 122; A. . A. 

112; 8 Ind. Dec. O', s.i 302, distingniphcd. 
M’here it was open t«' argument whether liinita- 
lion in a suit f'»r rc«'''Vory of debt should run 
from one date or another hut the debt was really 
(hie. the. High Dourt reftised to interfere in 
r.-vi'sion and upheld the decree in favour of 
the creditor. 

In a suit brought against the defendant by one 
A', plaintiff ^tood surety for the defendant that 
the latter wonM pay the yu’ice of coal sold to 
him bv I\. K obtained a decree against the 
plaintiif as surety. In order to obtain a review 
of iudgmeiit jilaintiff <teposited tlie amount of the 
decree in Court on the 3lh ^reptem)-»er IhlO but 
llie a]i]'>licatiou for review ^vas dismissffl and A. 
withdrew the amount on 21st April lh2t). The 
plaintiff then brought Ins suit (-n the 2htli Ajudl 
11)23 to leeover the money from the flefendant 
his principal. It was cojitcndi^d that the date of 
payment to the creditor was tlie date of th*p«.sii; 
and. therefore, the suit was l>arred by limitation 
under Art. 81 of the Limitation Act ; 

Ilehl, that as tht3 creditor was not entitled to 
withdraw tlic money immediately it was deposited 
by the plaintiff in Court and before the 
application for review was dismi-^sed. the <late of 
deposit in Court was not the elate of payment to 
the creditor. 

Civil revision from an order of the 
Judge, Small Cause Court, Kuurki, 
dated the 12th Decemher 1923. 

Mr. Kiunuda Prasad, for the A.ppli- 
cant. 

i\Ir. Xchal Chand, for the Opposite 
Party. 

JUDGMENT. —In this ease one 
Kamal-ud-diii brought a suit against 
Alohammad Xaqi on behalf of whom the 
present plaintiff, Lala Hargu Lai, stood 
security for Mohammad Xaqi, that the 
latter would pay the price of the coal 
sold to him by Kamal-ud-din. Kamal- 
ud-din obtained a decree against tlie 
present plaintiff as surety. In order to 
obtain a review the plaintiff deposited 
the amount of the decree under sec¬ 
tion 17 of the Provincial Small Cause 
Courts Act. He made the deposit on 
the 5th of September 1919. The appli¬ 
cation for review was dismissed and the 
creditor withdrew the money on the 21st 
of April 1920. Subsequently the plaintiff 
brought the present suit to recover the 
paouey from his priucii>al filing his suit 
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on the 20th of April 1923. A plea was 
taken in the Court of Small Causes that 
the suit was barred by limitation under 
Art. 81 of the Limitation Act. That 
Article allows a period of three years 
from the date “wlien the surety pays the 
creditor." It is urged that the date of 
tlie payment to the creditor Avas the 5th 
of September 1910 i. c., the date of the 
deposit, and the defendant has relied on 
the case reported as Vinke Supay v. 
Mauug Kin (1'. The plaintiff urged 
and the lower Court accepted the 
plea that limitation commenced to run 
from the 21st of April 1920 and held 
tliat the suit Avas Avithin time. It_ is 
open to argument tliat the date on Avhich 
the creditor Avas paid Avas the date on 
Avhich the ai)plication for revieAA^ Avas 
actually dismissed because from that 
date the creditor Avas entitled to Avith- 
draAv the money but this at least is 
quite certain that he Avas not entitled to 
AvithdraAv the money immediately it Avas 
deposited and before the application for 
rcA’icAv had been dismissed. The plea, 
therefore, as urged by the defendant 
could certainly not be sustained. Neither 
party can tell me on Avhat date the ap- 
l)lication for revieAv Avas dismissed and, 
failing to make good his plea that the 
date of deposit was the date from Avhich 
limitation commenced to run, the de¬ 
fendant applicant here asks me to send 
for the record in order to ascertain the 
date on Avhich the application for revieAV 
Avas dismissed. On the other hand, 
the plaintiff opposite party here Airges 
that this Court should not interfere in 
civil revision upon a question of limita¬ 
tion and has referred me to Raghu Nath 
Sahai w The Official Liquidator of the 
Himalaya Bank, Limited. (2) and Sarman 
Lai A\ Khuban (3b The latter case is not 
so clearly in point as the former, for it 
is not clear that in the latter case the 
question of limitation did not depend 
upon a question of fact as Avell as upon a 
. question of laAv. The earlier case is, hoAA - 
eA*er, directly in point. P'or the opposite 

fl) GO Incl. C'a?. 23; 3 X\ B. R a920i 261. 

(2> 1.5 A. 130; A. W. X. fl803j 59; 7 Ind. Dec. 
(N. s.) 807. 

Ub 17 A.-122; A. W. X. {Wdo) 112; Bind. Dec, 
(.V. 5.; 502. 
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party I am referred to Lt., Col. J. G. 
Ttirnerr. Jaginoluni Singh (4). Wliatcver 
else that case may liave decided it certain¬ 
ly did not decide that the Court should 
interfere on a teclinical ground wliere 
Bubstantial justice liad been done. It 
is perfectly clear in tliis case that 
whether tlie period of limitation should 
be held to run from tlie date wlien the 
application for review was dismissed or 
from the date wlien the creditor with¬ 
drew the money, the debt which 
has been sued for in this case was 
undoubtedly due from the principal to 
the surety and unless this Court was 
to hold that it has no discretion what¬ 
ever it is indulntably a case in whicli 
a discretion should be exercised in 
favour of the opposite party in this 
case. I, therefore, decline to interfere 
and dismiss tliis application. 

S. D. Application dismissed. 

27 A. 531; 2 A. L. J. 207; A. W. N. .1903) 

I i . 


CALCUTTA HIGH COURT. 

Appe\l from Appellate Decree No. 

643 OF 1922. 

May 15, 1924. 

Pvesoit .'—Justice Sir\\ illiam Ijwart 
Greaves IvT.,and Air. Justice Chahravaiti. 
Munshi ALI AHYAN—Plaintiff 

—Appellant 

'V€7*SHS 

WAJADDIN SIKDAR and another— 

Defendants—Respondent.s. 

Bengal Public Demands Recovery Act (Beng. Act 
III of 10Id), s. It - Form of certincate—Compliance 

with pi'ovision, whether essential. f ,i _ 

The form of a certilicate unHer see ion d oUho 

Bengal Publie Demands Heenvery Act nhouh be 
ftrialv complied with, and a oertiticate whu li 
comaiL no entry in that part of it. which is really 
thf^rtilicate in the prescribed form, fiivinf; any 
of the particulars in the handwriting: of the omcer 
competent to issue such a certihcatc, is ln^ alid. 

Balkan (ft v. Ramgut Singh, C. 7iO\ 2.3 L 

A 45; 7 Sar. P. C. J. 1; 12 Ind. Dee. (n. e.) ol 1 

(P. C.)f relied upon. c ^ 

Appeal against the decree ^ Dis¬ 
trict Judge, Chittagong, dated the 12th 


I • 


.J 
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July 1921, affirming" tliat ot'the Adu 
tlitional Suhordinate Judo'e of that 
District, dated th.e 31st Mav 1920. 

Babus Ilam Chandra Majnmdar and 
Chandra Sekhar Sen, for XYie Appellant. 

Babu Siirendra Xath Guha, ]\Ioulvi 
Xaiaiddin Ahamcd and Babn Xai'evdra 
Kumar Das, for the Respondents. 

JUDGMENT. 

Chakravarti, J. 4'he question 
which arises for decision in this a)>peal 
by the iilaintilY is;-~Was the certilicale 
which was issued under Act TTI of 1913 
under which the sale of tlie liolding in 
question took place, a valid and binding 
one? The facts ■which are relevant for 
lliis api:)eal may be shortly stated tlnis. 
TJie plaintiff Mnnshi Ali Miyan and the 
defendant No. 2 Asgar -were the owners 
of a holding under the khas mehal in 
Chittagong aiivd a certiticate, dated the 
19th February 1917, was filed by the 
Certificate Officer and the liolding in 
airears was sold on the lllh June 
1917 and imrchased by the defendant 
No. 1 for Rs, 46. 

The plaintiff in.'^tilnted this suit ffir 
a declaration that the sale was not liind- 
ing on him and in the alternative prayed 
for a re-conveyance of his 8-annas sliare 
on payment of half the purcha.se-money. 
Among other matters whicli are not 
material, the plaintiff contended that 
the certificate was not a certilicale, sisnod 
and made, under the jirovisions of sec¬ 
tion 4 of the Act. and, tliercffn-e. the sale 
was without iurisdiction. 

The plaintiff further alleged tliat a 
jiroperty worth Rs. 3,000 w'aa sold for 
Rs. 46 anrl in consequence he suffered 
.substantial injury. 

The Secretary of State for India was 
defendant No. '3 in tlie suit. 

All the defendants eontested tlie suit 
and eontended that the certificate did 
comply with tlie provisions of the law 
and they traversed the other allegations 

of the plaintiff. 

Both the Courts have dismisscfl tliO 
suit and tlie plaintiff appeals and four 
points were taken-hy-the learned Vakil 
on his behalf in support of fhearn' -’d 
and the first of those was the p mt 
which we have indicated as tlie p'ir.l 
which calls for decision in this case 
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In the view that we lake of the 
point it is uuneoessaiy to say anything 
as regards the other points. 

The point now in issue with respect 
to a certificate issued under Act III of 
1913, was raised in a case before a 
Divisional Bench of this Court consist¬ 
ing of the Hon'ble Justice C. C. Ghose 
and the Hon'ble Justice Panton in Se¬ 
cond Appeal Xo. 1352 of 1921 and was 
decided on the 28tli February 1923. In 
that case also the certificate was of a 
similar nature, and their Lordships held 
that the certificate was invalid. The 
certificate in the present case contained 
jiu entry in that part of it which is 
really the certificate in the prescribed 
form, giving any of tlie particulars in the 
handwriting of the office competent to 
issue such a certificate. In view of the 
fact that the case cited is in all fours 
with this case and the principles upon 
which the decision of the question de¬ 
pends have been laid down by the 
Judicial Committee in Baijnath Sahai 
X . Rarngiit Singh (1) we do not think it 
necessary to discuss the point at any 
length. These certificates are issued 
ex parte and have the force of decrees 
for the debts therein mentioned, it is of 
the utmost importance for the safety of 
the public that the form of the certifi¬ 
cate should be strictly complied with. 
This certificate with the entries filled up 
by the hand of a responsible officer like 
the Certificate Collector ensures that that 
officer did apply his mind to the correct¬ 
ness or otherwise of those entries. 

The learned Vakil for the respondents 
was unable to draw any real distinction 
between this case and the unreported 
judgment to which we have referred. 

The result is we set aside the decrees 
of the Courts below and decree the 
suit of the plaintiff with respect to his 
first prayer with costs in both Courts. 

Greaves, J. —I agree. 

s. i). Decree set aside. 

(1) 23 C- 775; 23 I. A. 45; 7 Sar. P. C, J. 1- 12 
Ijid. Dec. (N. s.) 511 (P. C.}. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 36-B op 1922. 

June 26, 1924. 

Present: —Mr. Kinkhede, A. J. C. 
VITHOBA— Defendant-Appellant 

versus 

Musammat BHIMAI— Plaintiff 

—Respondent. 

Malicious prosecution—False charge before Police 
—Setting la-v in motion—Liability, test of — Coti- 
duct of complainant before and after charge —• 
Damages, measure of. 

If a complainaut does not go beyond giving 
what he believes to be correct information to the 
Police, and the Police without further interference 
on his part, excej>t giving sucli honest assist¬ 
ance as they may rec[uire, think lit to prosecute, 
it is improper to make him rcspiuisible in damages 
for the failure of the prosecution, [p. lOlG, col. 2.J 

On the other hand if the charge is false 
to the knowledge of the complainant, if he 
misleads the Police by bringing suborned 
witnesses to support it, and if he inlluenccs 
the Police to assist him in sending an inno¬ 
cent man for trial before the Magistrate, it 
is improper to allow him to escape the liability 
because the prosecution has not technically been 
conducted by him. [ibid.] 

The mere setting of the law in motion is not 
the criterion in deciding who the prosecutor is. 
The conduct of the complainant before and after 
making the charge must also be taken into con¬ 
sideration. 

The foundation of rn action for malicious prcsecu- 
tion is malice, and malice mav be shown at any 
time in the course of the inquin*. [p. 1017, c( 1. 1 .] 

Gaya Pra.<ad v. Bhagat Singh, 30 A. 525; 10 Bern 

L. R. 1080; 4 M. L. T. 204; 18 M. L. J. 394; 5 A. 

V* B. 318; 11 O. C. 371; 8 C. L. 

J. 33/; 35 1. A. 189; 12 C. W. N. 1017 (P. C.; and 
Periyu Goundan v. Kuppa Goundan, 52 Ind. Cas. 

J- 234; 10 L. W. 235; 26 

M. L. T. 140; (1919) M. W. N. 577, followed. 

A prosecution, though at the outset, not 
malicious, as having been undertaken at the 
dictation of a Judge or Magistrate, cr if spon¬ 
taneously undertaken, from having been comineric- 
ed under a Iona fide belief in the guilt of the 
accused, may nevertheless become malicious in 

stages through which it has to pass, 

“ prosecutor, having acquired positive know¬ 
ledge of the innocence of the accused, perseveres 
malo animo in the prosecution with the intention 

of procuring per nefas a conviction of the accused. 
[ibid.] 

Fitzjnhn v. Mackinder, (1861) 9 C. B. (s. s.) 505 
at pp. 522. 531; 30 L. J. C. P. 257; 7 Jur. (n. s.> 
1263; 4 L. T. 149; 9 W. R. 477; 127 R. R. 746; 142 
E. R. 199, followed. 

An award of all legitimate expenses incurreck^^ 
by a successful accused person for his or her 
defence and for establishing his or her innocence 
in criminal cases, is always justifiable as 
those expenses are the direct and necessary con¬ 
sequences of the false and malicious prosecution. 

[p. 1021, coL 1.] 
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Appeal against the decree of the Ad¬ 
ditional Subordinate Judge, Akola, 
dated the 2;)La April m Oi\di Suit 

No. lMO of 

i\Ir. M. li. Bobdc, for the Appellant. 

JMr. A. r. Khare, for the Respond¬ 
ent. 


JUDGMENT. —This judgment will 
govern Ijotn the appeals. First Appeal 
N^o. 3h-B of arises out of Suit 

No. 230 of 1)20, while First Appeal 
No. 50-11 of 1022 ai’ises out of Suit 
No. 202 of 1020 of the tile of the Addi¬ 
tional Suh-Judge, Akola. BotJi these 
suits have Ijeeii disposed of liy the 
judgmenc dated 20th April 1022 in Suit 
No. 230 of 1020 as the jiarties agreed 
tiiat the two eases be eoiisolidated and 
disposed of togetlier. In Suit No. 230 
of 1020 the piiiintii'i, Mnsawinat Bhimai, 
claim compensation from the defendant, 
Vittioba, for malicious prosecution under 
section 302 of the Indian Penal Code 
and valued her claim at Rs. 5,032, while 
in Suit No. 202 of 1020 the plaintilf's claim 
was for Ks. 1,100 on account of compen¬ 
sation for malicious prosecution under sec¬ 
tion 323, Indian Penal Code, 'riiis latter 
claim u'as made against the defendant, 
Vithoba, and as also against his son 
Kashiram. The plaintilT succeeded^ in 
trettin^>- a decree for Rs. 4,032 in Suit 
No 230 of 1020 and for Rs. 1,050 in 
Suit No. 202 of 1920 against the res¬ 
pective defendant or defendants and 
these appeals have been filed against 
the said decrees by the person or per¬ 
sons a<"aiust whom the same have been 


T)9.SS0 cl 

The arguments, in support of these 
appeals, have been addressed in First 
Appeal No. 36-B of 1922 in particular 
I will therefore, proceed to di.scuss first 
the arguments on points common to both 
and then take up any points, which 

may be special to either case. 

The facts have been snfliciently set 
fortn in the judgment of the lower 

Court ill Civil buit No. of 1J_0. 

1 need not, therefore, recapitulate them 
here. I do not also, for tlie same 
reasons, propose to re-produce in de ail 
the respective pleadings ot the parties 
in this judgment. Sufhce it to say ,n 
brief, that according to the plaintitf, 


the defendant, Vithoba who is her 

husband’s cousin, is coveting the estate, 

which she has inherited from her bus- 

ban, Dattoo Patel, and with that olAl'ect 

in view, he has, from time to time, made 

several endeavours to deprive her of it, 

bv liook or crook. Being thus mischiev- 

ouslv and malicionslv inclined towards 
^ % 

lier, he is said to have given currency 
to false stories al‘)out her conduct and 


made false reports to the Police and 
started false prosecutions against her. 
The prosecutions (1) under section 302, 
Indian Penal Code, in the Court of the 
Sub-Divisional Magistrate, Akola (Case 
No. 3G of 1919) and (2j under section 323, 
Indian Penal ('’ode, in llie Court of the 
Beiirh Magistrate. Ikiiapur (Case No. 75 
of 1919) are said to be such false 
l)r()secutions. They Jiave euded in plaint- 
ilT's L’avour, she Jiaviug been discharged 
l)y the Magistrate, in eacli case. It 
must be inentioned, for the sake of 


‘learness, that it is the plaintiffs case 
liat in the prosecution under section 302, 
ndian Penal Code, the real prosecutor 
vas the defendant altliough it was con- 
lucted by the Police, ddte otlier pro¬ 
secution, of course, was started ui)on a 
!omplaint made in the name ofdefendent 
vashiram I>ut according to the idaintiff 
here also Kashiram and his father 
I'ithoba acted in concert. In short, tlie 
>laintitY alleges that the defendant, 
Vithoba, is responsible for both the 
)roseculions, and that as he staited 
hem without any reasonable and 
)robal)le cause and out of malice he 
s liable to her in damages. On behalf 
if the defendant, who is also the Police 
^atel of the village, it is contended 
liat his position, as a Police Patel of 
he village, imposed upon him a duty 
o report all occurrences and render all 
uch help to the Police as would bring 
0 their notice the commission of vii 
iTences and even enable them to prevent 
‘Tenoes taking i>lace, and that in making 
he reports to the Police, which led to 
lie -starting of the prosecution under 
ectinn 302,^Indian Penal Code, he acted 
II his official capacity and not without 
nv rea'^oimlde and probable cause or 
■ith malice. It is admitted, on belialf 
f the defendant or defendants, that 
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the plaintiff Avas discharged in holli the 
criminal cases for want of evidence. 

'I'he following iK>ints may be formulat¬ 
ed as being material for the v>roper 
decision of these av-)peal3 : — 

fl) fa) AVas defendant, Vithoba, instru¬ 
mental in getting the prosecution under 
section 302, Indian Penal Code, started 
against plaintiff? 

yh) Did defendant, Vithoba, lodge the 
complaint under section 323, Indian 
Penal Code, through his son Kasliiram 
against the plaintiff ? 

"(2) Whether the aforesaid prosecu¬ 
tions were without reasonable and pro¬ 
bable cause and also malicious ? 

(3) Wliat amount of comi^ensation is 
awardablc to plaintiff’ in each case? 

'Vhe Additional Sub-Judge, who decid¬ 
ed the two suits has taken pains over 
tlie case; after setting forth the law, 
bearing on the points involved, as laid 
down by the Privy Council, he has pro¬ 
ceeded to ascertain whether the facts 
necessary for the siiccess of tlie ]ilain1- 
iff have' been established by lier as 
recpiiretl by law. It would, therefore, 
be useful to state, at the outset, tlie 
law as laid down by their Lordships of 
the Privy Council in (ktya Prasad v. 
BJiayat (1) and then discuss the 

correctness or otherwise of the proceed¬ 
ings of the (’’ourt below. This Privy 
Council ease Jias been applied by the 
IMadras High <?ourt in Periya Goundayi 
v. Kuppa Goundan ('2). Both these de¬ 
cisions arc accepted by tlie appellant's 
(’onnsel as guiding decisions on the 
points I have to deeide. It is, how¬ 
ever, complained that the Judge of 
the lower (’ourt has not ascertained 
fully the several facts necessary to lie 
established as laid down by their 
Lordships of the Privy Council and 
that oonsecpiently he erred in tliinking 
that the plaintiff was entitled to succeed 
although, as a matter of fact, the data 
placed hy her before the Court in 
support of her claims was insufficient 


(11 A. 52o; 10 Bom. L. K. 10^0; 
201; 18 M. L. J. :VM: 5 A. L. .1. CGo- M 
:US; 11 O. C. :‘.71; 8 C. L. J. 3:17; 35 1 
C. W. X. 1017 tP. (M. 


t M. L. T. 
Bur. L. R. 
A. 1S9; 12 


(2) 52 Ind. Cas. 782; -12 M. 800- 
10 L. W. 235: 26 L. T. l-K); 
577. 


o7 M. L. J. 234; 
19191 M. W. X. 


to warrant the pa.ssing of any decrees 
in her favour. 1 am, therefore, asked 
to discliarge the decrees passed liy the 
Court below. 

Their Lordships of the Privy Council 
have observed as follows at page 533* of 
the report of their decision in Gaya 
Prasad v. Bhagat Sivgh (1): 

“In India the Police have special 
powers in regard to the investigation of 
criminal charges, and it depends very 
much on the result of their investiga¬ 
tion whether or not further proceedings 
are taken against the person accused. 
If, therefore, a complainant docs not go 

^ n d giving wliat lie believes to be 
correct information to the Police, and 

4 

the Police witliont further interference on 
his part (except giving such honest 
assistance as they may require), tliink 
fit to prosecute, it would be improper 
to make him responsible in damages 
for the failure of the prosecution. But 
if the charge is false to the knowledge 
of the complainant; if he misleads the 
Police by bringing snboi-ned witnesses 
to support it, if he influences the Police 
to assist him in sending an innocent 
man for trial before the Alagistratc it 
would be equally im]Droper to allow him 
to escape liability because the prosecu¬ 
tion lias not, technically, been conduct 
* \ mi ■ The question in all cases of 
this kind must be—who was the pro¬ 
secutor?—and the answer must dcpenrl 
upon tlie whole circumstances of tlie 
case. Tlie mere setting of the law in 
motion is not the criterion; the con¬ 
duct of the complainant before and 
after making the charge, must also be 
taken into consideration. Nor is it 
enough to say, the prosecution was in¬ 
stituted and conducted by the Police, 
That again is a question of fact. Theoreti¬ 
cally all prosecutions are conducted 
in the name and on behalf of the Crown, 
but in practice this duty is often left in 
the liands of the person immediately 
aggrieved Iij’ the offence, who pi'o hac 
vice represents the (Town. In India a 
private person may be allowed to con¬ 
duct a prosecution under section 495 
of the Criminal Procedure Code, which 
provides that ‘ a ny Magistrate inquiring 
* Page of 30 A.~[Ed.] 
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into or trying any rase may permit the 
prosecution to be. conducted ))y any 

pei'son other than an orticerof Police. 

Any person conducting the prosecution 
may do so personally or by a J^leader.’ 
When tins is perinilted, it is obyiously 
an element to be taken into considera¬ 
tion. in judging who is the prosecutor 
and what are his means of information 
and moViyes. The foumlation of tlie 
action is malice, and malice may be 
shown at any time in the course of the in¬ 
quiry." 

Their Lordships suiu)ort their ob- 
seryations by the following extracts in 
Fitzjohn V. Mackinder (3) from Bramwell, 
B. J. andCockburn, C\ d's. judgments, 


respectiyely:— 

“This action is not for damages in res¬ 
pect of the.indictment only, but also 

for the residue of the prosecutioii, and 

the damage consequent upon it.Where 

an action is maintainable in respect of 
the whole i)rosecution, including the 
preferring of the bill, it is in part 
maintainable for the subsequent stages 
and conduct of it." 

“A prosecution, though in the outset 
not malicious, as haying been under¬ 
taken at the dictation of a Judge or 
I^lagistrate, or, if spontaneously under¬ 
taken, from having been commenced 
under a bona iide belief in tlie guilt 
of the accused, may nevertheless be¬ 
come malicious in any of the stages 
through which it has to pass, if the 
prosecutor, having acquired positive 
knowledge of the innocence of the 
accused %ersevers viaJo animo in the 
JrCLcution, with the intention of pro¬ 
curing per 7?e/a5 a conviction of the ac- 

The above test.? laid down by their 
Lordship.s of the Privy Council must be 
.satisfied in every suit for compen.sation 
for malicious prosecution. I will e.x- 
amine the facts in the light of tlie said 
tests an.l see how far plaintih has sub¬ 
stantiated her allegation that the defeii. - 
ant Vithoba was the prosecutor in both 
the criminal cases and after this is 
done, I will next consider the question 

(3) (18()1) 9 C. B. (N. S.) 505 at pp. 522^, 531; .iO 
L J O P 257; 7 Jar. fx. s ) 1285; -1 L. T. 149, J 
W. R. 477;' 127 R. R- '16; 142 K. R. 199. 


how far the prosecutions were malicious 

and without reasonable and ]u-obable 
cause and to what extent the defend¬ 
ant's liability is establislicd. 

riaintilY's husband died in 11)10 and 
for a period of nine years tiiere was 
nothing against her character. It is onh' 
twice in 1019 tliat attempts liave iiee'n 
made to l)lacken her cliaracter. From the 
absence of any evidence to sliow that the 
plaintilY liad carried any intrigues with 
anybody else or for the matter of that with 
any of her low caste servants durinf*- 
the first ten years of her Avidowiiood, 
I am entitled to draw a presumption 
that lier character was pure and un¬ 
blemished when she was in tlie ])riine 
of her youth. In view of tliis presniu])- 
tion the story, tliat wlien she became 
advanced in age and was nearing thirty- 
five she lapsed in jirostitntion and began 
to have illicit connection witii iier i\lahar 
servant, sounds Jiighly improbable. It 
is ecpially improbal)ic tliat slie wouhl 
make an exliil^ition of lierseJf after con¬ 
ception. if slie at all conceived, as tJic 
result of her illicit connection witii her 
favourite servant Soma .Afaliar. Tlie 
defendant, Vithoba, lias been on inimical 
terms with the plaintitY since long; liis 
attempts at (.ieiJriving Jier of the estate 
liave failed in the j>ast, and it is, tiiere- 
fore, very likely tliat he Jiit upon tiie 
idea of depriving lier at least of lier 
eontrol over the estate, as the natural 
guardian of lier minor son Sliamrao, 
and with that end in view imputed im¬ 
moral character to lier as disqualifying 
her for continuing as a guardian, anef 
therefore, concocted the story al>out the 
pregnancy, and gave currency to it in 
order to bring tier into disgrace and 
l.)]acken her ciiaractei*. in tlie e 3 -es of the 
public, and jjarticularly. of 'the caste 
people and relations, wdth the ultimate 
objec't of paving his own wa.v to the 
estate, in her hands, or at least to secure 
a strong hold on llic same under coloui* 
of a claim to giiardiansJiip of hei- ininoj- 
son’s Iverson and property. 'I'he admit¬ 
ted report to the Police dated 2nd June 
1019 that Bhimai was pregnant and may 
try to cause abortion appears, therefore, 
to be in the nature of a peshhandi to 
support the future application, dated let 
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July 1919 for guardianship 'v^diich ^vas 
lodged actually on 1st August 1919 iii the 
Court of the District Judge Akola, 
by alleging therein that the boy’s 
natural mother was unfit to act as a 
c^uardian as she was leading an unchaste 
and immoral life. But he wanted to pre¬ 
pare the ground still further by lodging 
beforehand a criminal complaint against 
the plaintiff and Soma ^Nlahar under section 
323, Indian Penal Code(ExhibiP-2jon 4th 
July 1919. These proceedings were pend¬ 
ing" from 4th July 1919 to 23rd December 
I 9 I 9 but so far as plaintiff Bhimai was con¬ 
cerned, they terminated on 2()th Novem¬ 
ber 1919 when slie was discharged l)y 
the Magistrate for want of sullicieiit evi¬ 
dence (Exihilht P-3). Between 4th July 
1919 and 20th November 1919 there were 
13 hearings and at every hearing she was 

personally present. Sliecould not attend 

the hearings dated 5th November 1919 and 
10th November 1919 owing to her arrest 
in the case started against her under sec¬ 
tion 302 of the Indian Penal Code for an 
offence of having given birth to an illegiti¬ 
mate child and of having suhsetpiently 
killed it. The several hearings which took 
place in the case under section 323, In¬ 
dian Penal Code, were at short intervals 
as the following dates 8th August 1919, 
2bth August 1919, lOtli Sepetmber 1919, 
17th September 1919, 27th September 
1919, 9th October 1919, 17tli October 1919, 
29th’October 1919, 5th November 1919, 
10th November 1919, 21st November 1919, 
24th November 1919 and 26th November 
1919 will show. 

Out of these hearings those dated 8th 
August 1919, 20th August 1919, 10th Sep¬ 
tember 1919, 17th September 1919, 29th 
October 1919 and 5th November 1919 
are particlaurly important. The accus¬ 
ation against the plaintiff intheabove case 
under section 323, Indian Penal Code, was 
that while Soma Mahar was being repri¬ 
manded bv defendant’s son Kashiram 
for having beaten plaintiff’s son Shamrao, 
he was assaulted not only by Soma Mahar 
but also bv the plaintiff, who is said to 
have kicked Kashiram. This kicking 
must have taken place some time before 
4th July 1919 when the criminal proceed¬ 
ings were started against her. If she was 

then, carrying and her pregnancy was 


an advanced one of six, seven or even 
eight months, as some of the aefend- 
aiii's witnesses depose, it is absurd 
to say that sJie was, in spile of her deli¬ 
cate condition, in a position to give 
kicks and assault Kasliiram. If the 
evidence be true that she was piegnant 
and, therefore, avoidetl attending the 
caste paiichayat in June convened by 
defendant. Vitholju, and thus failed to 
convince Iior caste i»eople that she was 
not tiien pregnant, it is not understood 
how, in suite of her ]>regnancy, slie at¬ 
tended the hearings dated 8th August 
i919and 20th August 1919 when as the 
witnesses ineduding Vithoha sny that 
they cuidd easily observe that her belly 
was enlarged meaning thereby that slie 
was ill an advanced state of pregnancy. 
4'he fa(d that she did attend Court and 
e.xpose liei’self to pulilic gaze two months 
later shows that she had no reason to 
conceal herself evidently because she was 
not then carrying. 

Exhil)it P-i is the order of her dis¬ 
charge dated 23rd December 1919 for 
want of evidence, in the other criminal 
case which was started against her on 
3rd November 1919 upon a Police chal^ 
Ifin under section 302 of the Indian Penal 
Code. The chailan wliich forms part of 
the record of the (h’iminal Case No. 36 of 
1919 shows that the defendant Vithoba’s 
information, as given to the Police on 
12th September 1919 was that, owing to 
her having had illicit connection with 
Soma Mahar, she became pregnant and 
was consequently out*casted by the caste 
Pavchayat convened by him at CLicholi 
at which she refused to attend, and that 
she was, therefore, all along on the look 
out for an opportunity to cause abortion, 
[to prevent which, he, as admitted by 
himself and his son Kashiram in tlie 
witness box, had posted one Baliram (D. 
W. No. 10) to keep a watch over her move¬ 
ments and thus to make it impossible 
for her to have any sucli opq)ortunity 
in the village], and that she was last seen 
with her big belly on the occasion of her 
appearance in the Balapnr Court on 20th 
August 1919 ; but when she next appear¬ 
ed on 10th September 1919 in that Court, 
her belly liad assumed normal proper-' 
tioiis, thereby suggesting that she either 
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caused abortion or gave birth to the 
illegitimate clilid and subsequejitly put 
an end to its lile by drowning it in a well 
at Ridhora. It states that witiia view to 
bring about tliis abortion or delivery and 
death of tliis illegitimate child she shift¬ 
ed to a house specially engaged at Akola 
sometime on 2ijth August 1919 and that 
it was sometime belore 1st Septemlier 
1919 that the abortion or delivery of the 
child took place, and further that on 1st 
September 1919 the child was discovered 
in tlie well at some distance from her re¬ 
sidence at Akola. 

It will thus be seen that it was on tlie 
definite information of Vithol)a, which he 
gave to the Police in the presence of four 
other persons, whom he had taken with 
him to the Police Station in all probability 
to impress upon the Police Ollicer that his 
information was true and correct, tliat the 
Police (Jllicer proceeded to start llie 
prosecution against the plaintilf under 
section 302?, Indian Penal Code. The repeat¬ 
ed assertion by Vithoba that the plamtilf 
was leading an immoral life, had illicit 
intercourse with Soma Maliar and Jiad 
consequently become pregnant, but was 
oil the look out for causing abortion and 
further that she either caused abortion 
or was delivered of the illegitimate 
child and tliat she killed it by drowning 
it in the well with the object of conceal- 
ling her own intrigue and guilt, is the 
direct cause of the plaintiil’s prosecution 
under section 302 of the Indian Penal 
Code. Vithoba did not stop with merely 
giving information to the Police but he 
tried iiis best to substantiate the accus¬ 
ation by giv'ing his own evidence in sup¬ 
port of it, as Exhibit P-2, a copy of his 
deposition dated 12th November 1919 m 
the criminal case under section 302, In¬ 
dian Penal Code, would show. A perusal 
of the deposition will clearly show the 
malice which actuated him and inflii- 
enc6d his conduct throughout both beloic 
and after the prosecution. He had al¬ 
ready exposed her by convening a village 
PanchayaU and it is very unlikely that 
liav’ing rei)orted against her^ on -nd June 
1919, he would spare any pains forJiarass- 
ing her still further. The very fact that 
three different proceedings were commen¬ 
ced against her in three different Courts 


almost side by side, is a clear manifest¬ 
ation of a deliberate intention on liis 
part to do every liarm to iier and also 
damage Jier reputation. lie as well as 
liisson KasJiiram liave liotli admitted 
tliat he attended at almost every hearing 
of the case under section 323, Indian 

Penal Code. This clearly pi-oves the in¬ 
terest which lie must naturally ha^-e 
taken in the successful teimina'tion of 
tliat iiroseculion. IL is in evidence tliat 
hehadhnanced that jirosecntion. 9 his 
does not strike me as in any way unusual 
as the fhtlier and Uie son aj‘e still joint 
as the denial of it in the pleadings does. 

I have, therefore, no hesitation in hold¬ 
ing that the jiroseeution under section 
323, Indian Penal Code, started bv Kashi- 
ram, was at the instance of Vitlioba and 
that the latter actually aided and support¬ 
ed it in every possible way. In shoit 
Vitholia was interested in the result of 
that prosecution and could safely be said 
to lie a prosecutor along witli' his soti 
Kashij-am though the complaint stood in 
the name of Kasliiram alone. 

As regards tlie question wliether, in the 
prosecution under section 302 of the In¬ 
dian Penal Code, tJie real prosecutor was 
the defendant, VitluJja, tirouly the Crown, 

1 mustsay that there is overwhelming e\i- 
dence on the record to show liiat the real 
prosecutor was Vithoba. and that the real 
responsibility for it, tJiei'efore lesled on 
him. Tlie witnesses examined in tlie pre¬ 
sent case on beJialf of the idaiiitiff, as 
also of the defendant, liave given their 
depositions before the Judge, who decid¬ 
ed the case. He liad ample opj)orlunitics 
of noting their demeanour in tiie witness- 
box and also of furmiug Jiis own o])inion 
about their vei-acity and independence. 
His conclusions aljout the weiglit lo be 
attached to their testimony cannot, there¬ 
fore, be lightly set aside or ignoi-ed. He 
has preferred to believe tlie ])hiii]tiff 
and witnesses examined on her behalf, 
who impressed hi'ii as wifncsscs oi' truth, 
and lias discarded Ihetestiinoiiy of the <le- 
feiidant, Vitliol)a, his son Kashiiam, and 
the other witnesses examined on liis I ehalf 
as untrustworthy. 1 have myself read 
tlirough the oral evidence and consider¬ 
ed it carefully in the light of the surround¬ 
ing circumstances and the probabilities 


INDIAN CASES. 


[Ift24 


expensive litigation. I do not think it 


10*20 

VITHOBA V. BHIMAI. 

of the case and have come to the con¬ 
clusion that the lower Court's appreciation 
of the evidence on record is not, in any 
way, incorrect; but that it is fully justiii- 
ed. The documentary evidence, adduced 
in the case on behalf of the plaintiff, 
also clearly ])oints to the conclusion that 
the defendant, Vithoba, was at the bottom 
of all mischief and that for every step 
taken in connection with either the 
plaintiff's excommunication from the 
caste, or her ])rosecution under section 
323 or under section 302 of tlie Indian 
Penal Code, or the application for her 
removal from the guardianship of the 
person and property of lier^ minor son 
Shamrao, the defendant Vithoba was 
responsible. The orders passed in rdl the 
three cases are evidence of the facts that 
the proceedings terminated in favonr of 
the plaintiff. They are not of themselves 
evidence of her innocence, but T have no 
hesitation in holding that the plaintiff has, 
satisfactorily, proved by other evidence 
the falsity of the accusation, which, the 
defendant Vithoba or his son Kashiram, 
laid at her doors. The medi(*al certificate 
dated 19th September 1919 as also the 
testimony of several eye-witnesses, who 
had opportunities of seeing her at close 
distance on several occasions, amidy 
corroborate her statement in the witness- 
box that she was not pregnant and did 
not give birth to any illegitimate child 
and "that she was not, in any way, 
concerned with the killing of the child 
and that he acted maliciously towards 
her in starting the prosecution under 
section 302, Indian Penal Code. There 
is also ample corroboration for her as¬ 
sertion that she did not give any kicks 
to, or, assault, Kashiram, as alleged by 
the defendant. The facts and the circum¬ 
stances of the case point to the falsity of 
the charges with which the defendant 
accused her. 

I thinlc there is ample material on the 
record to prove her innocence. The fact 
that the defendant has not hesitated to 
bring forward in these civil suits suborn¬ 
ed witnesses to support his false defence 
affords a clear proof of the long-stand¬ 
ing malicious intention on his part, to 
do harm to the plaintiff, and to damage 
her reputation, and, to involve her in an 


will serve any useful purpose for me to 
re-produce here the evidence oral and 
documentary, which supports the findings 
of the lower Court on the point of (1) 
Vithoba being a real prosecutor in both 
the pr’osecutions and (2) of tlie said pro¬ 
secutions being leased on false averments 
and as such being started by malice and 
without any reasonable and probable 
cause. 

I, therefore, uphold the findings of the* 
lower Court on these points. I am further, 
of opinion that judging the evidence 
on record in the light of the tests laid 
down bv the Priw Council the irresistible 
conclusion, to which I come, is that the 
defendant, Vithoba, had rendered himself 
responsible in damages, fortlie prosecution 
of the ])laintiff, an innocent woman, and 
that he cannot escape his liability merely 
because the prosecutions under section 
323 or under section 302 of the Indian 
Penal Code Avere not started in liis name 
01 * had not technically been conducted 
by him in his own name. Great stress 
is laid before me Aipon the circumstance 
that his capacity of a Patel of the village 
compelled him to take the action he 
did and that there Avas ample justi¬ 
fication for the same. I am not pre¬ 
pared to agree Avith him in this respect. 
His attitude, from the beginning to the 
end teemingas it is Avith malice, negatives 
the existence of all beva fides in his 
actions and I am constrained to say that 
he OA^erstepped the proper limits in 
seA’eral Avays. 

I am not prepared to hold that the 
defendant Avas entitled to any privilege, 
either absolute or qualified, in the 
matter of either the complaint under 
section 3!i3 or the prosecution under 
section 302 of the Indian Penal Code. 
It is impossible for me to hold from 
the evidence on record that defend¬ 
ant honestly believed the tiuth of Avhat 
he said or did or reported. My finding, 
therefore, is that the defendant, Vithoba, 
had absolutely no justification for start¬ 
ing any of the prosecutions against the 
plaintiff, and further that in connection 
Avith the prosecution under section 323, 
Indian Penal Code, both Kashiram and 
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he are jointly liable in damages to the 
plaintiff, and in connection with the 
prosecution under section 302of the Indian 
Penal Code, he cannot escape his liabi¬ 
lity on the mere excuse that the Crown 
was the apparent prosecutor. 

I will, next, deal with tlie question of 
damages to be awarded to the plaintiff. 
The lower Court has awarded compensa¬ 
tion for the malicious prosecutions under 
the following heads:— 


No.' 

Head 

! J ^ 

M 

•r: - c - • 

— O • 

U •T ^ 

0.2 

o ^ aJ 

' o: g:: 
p-.ro 

IE = 

O ^ 

^ ^ 

-ti. C ^ 



Rs. 

^ Jis. 

1 

1 

Counsel's fee 

1,100 

550 

2 

Medical fee 

32 


3 

Physical and men- 
1 tal Avorry 

2,000 

1 500 

4 

Loss of reputation 

1,000 

$ 



i 4\)tal 

1 4,132 

1 1,050 


An award of all legitimate expenses, 
incurred by a successful accused person 
for his or her defence and for establish¬ 
ing his or her innocence in the criminal 
cases, is always justiliable, as tliose ex¬ 
penses are the direct and necessaij 
consequence of the false and malicious 
prosecution. That Counsers fees come 
under such legitimate ex 2 Jenses cannot 
be and has not been doubted. All that 
is said on the strength of the evidence of 
P W. No. 3 is that the plaintiff had not 
fiilly'paid up what she had undertook 
to pay to her Counsel. Ihe meie fact 
that the actual payment of a small por¬ 
tion is deferred ought not to make any 
difference, especially, as I have before 
me clear evidence of the extent of her 
liabilitv. Although Ks. 1,100 are proved, 
I find ‘the Judge has, m the ultimate 
calculation, taken the tigure at Ks. 1 000 
I, therefore, uphold the award of 
Ps 1 000 and Rs. 550 under the first head. 

As’regards Rs. 32 no attempt was 


made to challenge the payment. I 
allow it. 

As regards Rs. 2,000 and Rs 500 
awarded for iffiysical and mental wony, 
all that is urged is that the amounts 
are excessive, looking to tlie duration of 
the two cases and to tlie fact that so 

far as tlie case under section ;i02. Indian 

Penal Code, is concerned, there was 
nothing in the liauds of tlie prosecution 
to connect plaintiff witii the dead body 
of the child, and it was only a ivalk 
over to get a discharge. I do not agree 
with the learned Plearler in tliis conten- 
tion. I think the plaintiff’s mind must 
necessarily iiave licen exorcised over this 
l)rosecution much more than over tlie 
other prosecution. Tlie chai’ge ivas verv 
serious and if proved by the sidiorned 
evidence would have put her out of Jier 
estate, if not, out of her very existence 
in this world. She ivas arrested on 
31st October 191i), had to ])ut uji with 
the indignities of a Jail life from 31st 
October 1911), to Sth November 1911), 
when Ihe I\lagistrate looking to her rcs- 
]iectability, released her on a heavy liuil 
of Ks. 1,000. Since her arrest she liad to 
appear in Court ten times. This must 
necessarily have caused her great jier- 
soiial discomfort although by the timely 
release on hail she was saved from the 
furtlier disgrace of remaining in Jail, 
Police custody or of standing in the 
dock. 1 think, the damages awarded 
under this head in the case under sec¬ 
tion 302, Indian Penal Code, do not 
aijpearto be excessive. I, therefore, con- 
lirm the award of Rs. 2,000. As regards 
the award of Ks. 500 uurler the same 
count for the i)ro3ecution under section 
323, Imliaii Penal Code, I find that 
there Avere 13 Iieariiigs out of which she 
attended 11 hearings. No doubt the 
offence Avas not serious but all the same 
it must haA'e caused good deal of mental 
AA'orry and jihysical trouble to lier to 
attend the Court of the Honorary Magis¬ 
trate. Taking into consideration the 
uAvkAvardness of position, Avhich a female 
accused AA'ould feel Avhen made to ajipear 
and stand amid unusual surroundings, 
leuAung her coniforta])lc residence ancl 
the ease of life, she must haA'e enjoyed 
there, I do not consider myself justified 
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in disturbing the estimate made by a 
Judge of sutficient experience and staiid- 
iiie;. I. therefore, ii(jliuld the award of 
Ks. 500 also in the otlier case. 

The only item left is of Rs. 1,000 
awarded as damac:es for loss of reputa¬ 
tion. This must always depend upon the 
respectability and the social position 
one enjoys in his or her own society. 
The Trial Judge, after taking into con¬ 
sideration or the relevant circumstances 
has thought fit to award Rs. 1,000 and 
has stated that it is quite fair. Nothing 
that has been said before me, induces 
me to think that it is either unfair or 
excessive. I. therefore, confirm this 
award also. 

The result is that the appealswholly fail 
and are dismissed witli costs. Costs in 
the lower Courts will be paid as already 
ordered. 

G. R. D. *ippca^6‘ dismissed. 


ALLAHABAD HIGH COURT. 

Applkwtiox IN' Otmoinal Suit No. 1 

OF 1923. 

December 18, 1923. 

Present: -'Sir. Justice Piirgotl, 

Bohn mVARKA. DHISH PRASAD 

SINGH—P LA INTI FF—. V PP L1 (’A NT 

iis 

The Hon'ht.r Maharaja KESHVA 

PRASAD SINGH BAHADUR. C. B. K. 

—Defendant—Opposite Party. 

Civil Procedure Code {^ict U of PlOS\ (). SIA i/, 
r. I —“-1/I// other su;dicictit cfiusej" jucnniufj of 
Compy'om.iac—Consent obtained lof fraud Rericir 
Protxdure, 

The words “any other sufticieiit reason” in 
O. XLVII, r. 1 of the Civil Procedurr Code, must 
bs taken to refer to something ejusdem generis 
with the. words that precede them. [p. 1024, col. 2.] 

Semblc. — Where tin* attention of a Court is 
invited to the fact that some fraud ha.s been 
practised u))on a party in connection with a 
petition of compromise which has been accepted 
by the Court, it may apply the provisions of 
O. XLVII, r. 1 of the Civil Procedure Code, to 
s?t aside the order acceptiuc: the compromise, if 
satisfied that the nllcgerl fraud lias been practised, 
but the matter is one. which should ordinarily 
be litigated in a separate suit. Lp. 1024, cols. 1 A: 2!] 

Case-law discussed. 

Messsr. S. K. Dai\ Harnandan Prasad 
and N. P. A-sf/ia?ia, for the Applicant. 


JUDGMENT. —The application be¬ 
fore me is one presented on the 8th of 
September 1923, asking this Court to 
review an order of the 11th June 1923, 
according to Avhieh it was held that a 
certain suit ]jending before the Court 
had been wholly adjusted by a lawful 
agreement and it was ordered that a 
decree should be passed in the terms 
contained in a certain paragraph of an 
affidavit purporting to be sworn by the 
plaintiff in connection with the aforesaid 
agreement. The application, as pre¬ 
sented to the Court, did not refer to 
any provision of the Code of Civil Pro¬ 
cedure ; but 1 have been informed in 
argument that it is intended to invoke 
eitlier the inherent jurisdiction of this 
Court under section 151 of that Code, 
or the power of review given by- 
O. XLVII, r. 1 of the same. When I set 
myself to specify the grounds upon 
whicli this application is made to me, 

I find it exceedingly difficult to compose 
any coherent summary of the 66 para¬ 
graphs of the affidavit which has been 
sworn in support of the application. 
The first 19 paragraphs are recitals of 
facts, some of which are apparent from 
the record before the Court and none 
of which have any bearing upon the ques-' 
tion for determination, except in so far 
as they may be regarded as necessary to 
introduce or lead up to the allegations 
made in suTjsequent paragraplis. In the 
next four paragraphs it is merely asserted 
tliat the defendant, at a certain stage 
of the proceedings, communicated to 
the i>laintitt* a desire to enter into 
negotiations for a settlement of the suit. 
The six following paragraplis contain 
allegations, some of Avhich ai*e preferred 
in terms perhaps designedly vague, and 
certainly suscejitible of more than one 
interpretation; but I can only under¬ 
stand these paragraphs as meaning that 
a certain petition of compromise and 
affidavit, which were presented to this 
Court on the 23rd of May 1922, were 
executed by the plaintiff without know¬ 
ledge of their contents, and because 
he was in fear of his lile at the hand.s 
of the defendant. The stor>" is continu¬ 
ed in the next few paragraphs, but they 

do not seem to me to contain anV 
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matters diroetly bearing on tlic question 
now before, me until i come to tiie 42nd 
paragraph of the allidavit. It is now 
necessary to explain exactly what dhl 
take place in this Court. A i^etition 
of compromise, sii]>ported by affidavit, 
■was presented to me on the 23rd of 
]\Iay lh23. 1 look up the matter in the. 

presence of Counsel tor both parties on 
the 25th of May. The important part 
of my order was that the application 
should be put uji for disposal on the 
11th June 1923, and that the plaintilY 
should then attend in person. On the 
11th June the plaintiff did not attend in 
Iverson, but was represented liy Mr. Sultan 
Ahmed, Advocate of the Patna High 
Court, a gentleman of the highest 
position in his profession, wIki \yas 
appearing in this Court hy iiermission 
of the Hon’ble the Chief Justice. 
The record of the proceedings which 
followed shows that I was fully alive to 
the difficulties of the situation creat¬ 
ed by the failure of the plaintitf 
to comply with tlie order directing his 
personal attendance. I was assured by 
Mr. Sultan Ahmed that the order re¬ 
quiring the personal attendance of tlie 
plaintih had reached the said plaintih 
and that he, as Counsel for the plaint¬ 
iff, had been instructed l>y the latter 
to ask the Court to 

attendance of the plaintiif in pcmon 
and not to pass any further order in¬ 
sisting upon his ])ersonal attendance 
on a subsec[uent date. I also received 
from Mr. Sultan Ahmed, and accepted 
from him. his assurance lliat he had been 
instructed by the plaiatiH persmmlly 
to press the application of the -.5id of 

Mav 1923, that is to say, the aiiplica- 

tion compromising the suit. I was also 
fully awake to the fact that this appli¬ 
cation amounted in .subslaiice to a with¬ 
drawal of the suit by the plamtift aiid 
an abandonment by him of the claim 
which he had preferred against the 
defendant. 1 <lealt with the matter on 

lire basis of a petition of 
tendered to the t oiirt In ‘ 

Ahmed, under fftmctions from 1 is 
client, on the 11th .June 192.3. lam, 

therefore, not concerned to eiupiiie into 

the precist; circpmstvinccs uptler n mch 


the petition was ]n-esonled to this 
Court oil llie 23rd of .May 1923, or the 
allidavit l.)y which it was siipjiorted 
came to be sworn. I accejiled Mr. 
Sultan .Mnned's assurance that liis 
client had expressed to him a desire 
tliat lie shoulcl represent him before 
the Court on the 11th of June 1!)23, 
that lie should ask the Court to excuse 
the personal attendance of tlie said 
client and that lie sliould ask the 
Court to dispose of the suit in the 
terms of tlie petition of (compromise 
wliich had been laid before me, in 
the first instance, on May tlie 23rd, 
1923. Afer considering theallidavit now 
lai<l before me I am of opinion that I ivas 
not only justitied in accej'»ting these 
assurances from .Mr. Sultan .Vimied, 
but that 1 was bound to do so. In 
the face of these assurances, 1 dis¬ 
believe the statement made in paragraph 
42 of the aflidavit now Ijefore me. 1 
take note tliat in paragi-a]ih -14 of tlie 
said utlidavit the plaintiif does not 
say that he did not instruct Mr. Sultan 
Ahmed to do any one of the tilings wliicli 
he now knows that Mr. Sultan Alimed 
did it on his behalf on tlie lltii June 
1923. Wliat he says is that he repre¬ 
sented to tlie said (’ounsel -what he had 
been previously told to say by the de¬ 
fendant, and he asserts tliat he did 
this Ijecause he only saw .Mr. Sultan 
Alimed in the presence of tlie defend¬ 
ant and that the defendant liad told 
him that he ivould come to serious 
gi-ief if he failed to give .'\lr. Sultan 
Ahmed those instruction wliich he actu¬ 
ally did give. The jiaragraph does 
not even assert that tlie plaintitf asked 
to be allowed to see Mr. Sultan .Vhmed 
in jirivate and without the presence of 
the defendant. 7\) sum up the matter, 
it seems to me that the allegations in 
the affidavit before me are, in substance, 
that the plaintiif signed certain 
papers and swore a certain allidavit 
without knowing the conlenis of 
tho.se papers or nf the. atridaiit, at 
a certain idace in Allahabad oji the 
23rd of May 1923, at a time when 
he was sutfering wrongful conlinement 
at the hands of the defendant and tJie 
servants or agents of the defendant 
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and hecanse he believed his life to be 
in danger at their hands if he refused 
to sign these paj^ers and to swear this 
affidavit. I have not examined the oOicer 
before whom the affidavit was sworn; but 
there are, in my opinion, considerations 
apparent enough on the materials now 
before me to justify me in declining 
to take any action upon these allega¬ 
tions. I have asked whether any re¬ 
port was ever made to the Police in 
Allahabad, or any complaint ever pre¬ 
sented to a ^Magistrate of this place, 
in respetrt of the otfenccs of Avrongful 
continement, criminal intimidation and 
extortion disclosed by i)aragraphs 2.3 
to 31 of this affidavit, and 1 am in¬ 
formed that nothing of the sort was 
ever done. I have sufficient conlidence 
in the official avIio certifies that the 
affidavit in (piestion was solemnly 
affirmed fjefore luin to feel certain that 
he did not permit the plaintiff to affirm 
without first satisfying himself lliat the 
plaintiff was aware of the contents of tlic 
affidavit. Finally, 1 am of opinion that 
it is a question of minor <u' subsidiary 
importance to consider the circumstances 
under Avhich this aflidavit Avas sAvorn, or 
this petition presented to me on the 23rd 
of May 1923, seeing that my decision on 
the lith June 1923 Avas AA'holly based 
upon the assurances given me by Mr. 
Sultan Ahmed. 

For these reasons I am not of opinion 
that this is a case AA'hich calls for the 
exercise of any inherent poAA-ers aa'IucIi 
this Court may ])ossess, in order to set 
aside the order of tlie 11th June 1923 
or the decree AAdiich folloAAed thereon. 
As a ci^uestion of laAA', 1 am further of 
opinion that the proA'isions of O. XLVII, 
r. 1 of the Code of Civil Procedure 
AA'ould not Avarrant me in alloAA'ing this 
application on the basis of an applica¬ 
tion for revieAA* of judgment. The case is 
in my opinion, obviously distinguishable 
from that reported as Dalichand Shiv- 
ram Marwadi v. Lotu Sakhai’aiyi Pardhl 
(1) {?). The Calcutta High Court has held 
that, AA'here the attention of a Court is in¬ 
vited to the fact that some fraud has been 
practised upon a party in connection 

U) 55 lud. Cas. CIO; U B. 405 at p. 408; '22 Bum. 

R. 136 O* 


AA'itli a petition of compromise AA’hich has 
been accepted by a Court in AA'hich a 
suit Avas pending, that Court may apply 
the proA’isions of O. XLVII, r. 1 to set 
aside the '>rder accepting the com¬ 
promise, if satisliefl that tlie alleged 
frand has been practised. I cannot 
find any allegations of fraud in the 
affidavit before me. There are allega¬ 
tions AA'hich go far beyond the mere 
assertion that the plaintitfs assent to 
the compromise or AA’ilhdraAA'al of his 
suit Avas obtained hy undue inlluence. 
Tliey are, as I have noted, assertions 
that the said compromise was obtained 
by the A\*rongful confinement of the 
plaintitr, by criminal intimidation and 
by extortion. Tliose assertions I dis- 
tru-st and 1 haA C giA'cii reasons for doing 
so sufficient to AA'arrant me in taking no 
action upon the affidavit aaIucIi contains 
them. Even in cases AA'here fraud has 
been alleged, Avith that definiteness and 
fulness of specitication AA'hich the laAV 
requires, the decisions of the Calcutta 
Higli Court AA'liich have been laid before 
me in argument, AA'hile asserting juris¬ 
diction on the part of a Court to take 
up a petition like the one before me as 
a petition for rcAueAv, on the strength of 
the AA'ords, “or for any other sufficient 
reason" in the aforesaid rule, express the 
opinion that the matter is one Avhich 
should ordinarily be litigated in a sepa¬ 
rate suit. 'My oAvn ojunion is that the 
Avords, “or for any other sufficient 
reason," must be taken to refer to some- 
hing cjusdem r/eiicris Avith the AA’ords 
tliat precede. My attention has been 
draAA'u to one case, not to be found in 
the authorised Luav Reports, in Avhich 
the Madras High Court held that a re¬ 
vieAA' of judgment could he granted in 
a case of fraud, AA'here tlie circumstances 
AA-ere such that the Court could bring 
the case under the earlier provisions of 
O. XIA II, r. 1 of the Civil Procedure 
Code, })y holding that the application 
for revieAA- Avas based upon the discovei'>' 
of ncAA' and important matter. In so 
far as the affidavit laid before me in 
support of this application purports to 
refer to any ncAv or important matter 
supposed to have come to the knoAA’-, 
ledge of the plaintiff since the llth 
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June 1923, I disbelieve any allegations 
to this effect, principally by reason of 
the confidence which I feel in accepting 
the assurances given me on that date 
by Mr. Sultan Ahmed. For these 
reasons I reject this application. 

z. K. Application rejected. 


MADRAS HIGH COURT. 

Second Civil Appeals No. 1104 and 1231 

OF 1921. 

April 14, 1924. 

Present : —Mr. Justice Madhavan Xair. 
GUNTAKA VENKATADRI— 
Defendant No. 2—Appellant 
IN S. A. No. 1104 OF 1921 
GUNTAKA KOTIREDDI— Defendants 
Nos 3 to 5 —Appellants in S. A. 

No. 1231 OF 1921 

jjersus 

BATULA SUBBARBDDI— Plaintiff 
—^Responeent in both. 

Hindu Law— Widow—Surrender. 

A Hindu widow can renounce the estate in favour 
of the nearest reversioner and, by a \^luntarv 
act. efface herself fi'oiu the succession as effectively 
as if she had then died. This voluntary self- 
effacement, sometimes referred to as a surrender 
and sometimes as a relinquishment or abandon¬ 
ment of her rights may be effected by any pro¬ 
cess having that effect, provided there is a bona 
iide and total renunciation of the widows light 
to hold the property, [p. 1026. col. 1] 

Bhagwat Koer v. Ohamikd^^-t 
53 Ind. Cas. 317; 4/ C. 4 b 6 at p. 4^; 37 AL L. J. 

17 A L J 1036; (1919) M. . N. 660* 1 1. 
? T 1- ^ U P L R (P. C.) 27; 46 I. A. 250; 22 
Bom.- t R 47?:- 24 c! W. N. 274; 12 L. U*. 105 

(P. C ), relied on. . i t 

Second appeal against the decree of 

the Court of the Subordinate Judge, 

Masulipatam, in Appeal No. 85 of 1920, 

(A S No 279 of 1920 on the file of the 

District Court, Kistna), preferred against 

the deci*ee of the Court of the AddiUonal 

Distiict Mimsif, Godaveri ^ ^ b 

No. 332 of 1919, (O. 8. No 6 of 1919 on 
the file of the Court of the Principal 
Pistrict Munsif, Gudirada). 


Mr. K. Kameswara Rao, for the Appel¬ 
lant in S. A. No. 1104 of 1921. 

Mr. A. KrishiKiswaml Iyer, for the 
Appellant in S. A, No. 1231 of 1921. 

Mr. K. Bltaiikyam Iyengar, for the 
Respondent in both appeals. 

JUDGMENT. “ The defendants wlio 
are the alienees from the first defendant 
the widow of the deceased Kainniaiia, are 
the appellants in these two connected 
second appeals. The jdaintifY’s suit is 
for the recovery of one half of the pro¬ 
perties of his matej-nal grandfather, 
Venkatareddi, on the ground that tho 
eomiiromise entered-into iji Original Suit 
No. 193 of 1888 1>3' his niotlier as his 
guardian with the first defendant is un¬ 
lawful and not binding on him. Ven¬ 
katareddi died ill 187G and his willow 
flied in 1888. Their only ilanghter 
Appamma, the mother of the jilaintitY, 
died in 1007, Apiiainnurs elder son 
Rammanna (lied in 1887 leaving a widow 
Achanima, the present first defendant. 
In 1888 Achamma instituted a suit for 
the recoveiy of the properties of Veu- 
katareddi alleging that her liusband 
Ramanna liad been adopted by Venka¬ 
tareddi. The defendant in tlie suit was 
present plaintiff who was a minor re¬ 
presented by his mother Appamma as 
guardian. The suit ended in a compro¬ 
mise by which the present first defend¬ 
ant Achamma, the plaintilY in that suit, 
got half of the properties of Venkatareddi 
and half of the ancestral properties of 
her husband, and the other lialf was 
allotted to the present plaintiff. It is 
this compromise tliat is attacked by the 
plaintiff as not binding on him. 

The lower Appellate Court holding 
that the comjiromise does not amount 
to a bona fide settlement of doubtful 
claims and also that Apparnma’s conduct 
in connection with the compromise does 
not amount to a surrender of her life- 
estate, came to the conclusion that it was 
not valid and binding on the plaintiff 
and gave him a decree for possession 
of the properties. T agree with the Sub¬ 
ordinate Judge as regard.s both the 
grounds on which his decision is liased. 

I do not think that tlie case of adoption 
set up by the present first defendant in. 

brigiual Suit No. 193 of 1888 was 
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fitroug' one. Ohi^ ground in support of 
it tinU put fi.u'ward was the transfer 
oi p’tid to Ramanna's nanne in tlie mu¬ 
tation proeeediniix of 18S1. It is to he 
observed that this transfer took place 
five vears after the death of Venkata- 
teddi and the adoption was not put 
forward as a giruind for the transfer of 
(See I*ix!iil>its III and IV series). 
Furthcu-, in some of these documents 
th? transferee's name is described as 
Bittula RunauLia. '‘Battula" being the 

name of llaminna's natural familv. 

% 

A'^hamina described Iverself as the widow 
of Rattula Fbimanna. If Ramanna had 
heen really ado]>ted, he would have been 
rei'eri'etl to bv tlu' house name of Yen- 

4 

’katare Idi winch was "Bommareddi." Tlie 
only u-r-'iind insujiport of the adoption 
tlial could Icive been put forward, far 
as one (ould see from the materials on 
record, was the transfer of pa Hu elTcctcd 
in the cnnuunstauces already mentioned. 
The case of adoption does not api>ear 
to have been so strong as to cause 
serious apprehension in the mind of the 
mother who was the guardian of the 
present plaintiff in that suit. I. therefore, 
agree with the Subordinate Judge in 
thinking that the compromise does not 
amount to a bona fide settlement of 
'doubtful claims. 

* W’e have next to consider whether 
Appamma's conduct in connection with 
the compromise amounted to a surrender 
of her life-estate. As pointed out in 
Bhagivat Koer v. Dhitnkdari Prashad 
Singh (^1) it is no doubt true that “a 
Hindu widow can renounce the estate 
in favour of the nearest reversioner, and 
by a voluntary act, elface herself from 
the succession as effectively as if she 
had then died"; and '‘this voluntary self- 
effacement, sometimes referred to as a 
surrender and sometimes as a relinquish¬ 
ment or al:>andonnient of her rights 
may be effected by any process having that 
effect, provided that there is a bona fide 
and total renunciation of the widow's 
right to hold the property.'’ Though 

.1) 53 lucl. Cas. 347; 47 C. 460 at p. 483; 37 M 
L. J. 513; 17 A. L. J. 1036; (1919) M. W. N. 860- 1 
P. L. T. 1; 2 U. P. L. R. (P. C.) 27; 46 I. A. 259; 22 
Bom. L. K. 477; 24 C. N. 274; 12 L. W. 105 

W. C.). 


1n, 

of 


as 

tiic 


]U’ess 

Avidow 


there Avas no formal surrender by the 
Avidow of her estate in the case referred 
]'Kunted out by their Lordships 
Privy Cknmcil, there Avas an ex- 
ngreemcnt binding upon the 
that for consideiations Avhich 
appeared to he suflicicnt she Avouhl have 
abandoned tlie claim. It is to be noticed 
that in the case before ns there is no 
act of snireii(l(*r by the Avidow. The 
(jucstion is A\hethej' such a surrender 
can be inferred fi-tan the conduct in 
connection A\it]i the case. .i\.p]:>amma 
Avas not a )>aity to tiio suit in her per¬ 
sonal caiuicity as iepresenting Venkata- 
reddi’s estate. The (lefcndant in tlie suit 
Avas li(U’ minor son. tlu' ju'esent plaintiff. 
She denied the adoption andconlended 


that her eldei’ son t 


le deceased husband 


ol’tlie j)r(-senl tii'st defendant accpiired 
no iiiler(‘st in the ]ua. perties of Venkata- 
reddi. VeiikatariMldi's lieirs being his 
widoAv. heivelf and her son. The suit 
Avns compromised and the jdaintiff there¬ 
in u'ot one half of Venkatareddi’s pro- 
jicrties. I do not think that the inference 
made l»y the Sul-orflinate Judge in the 
ciremnstances of tlie case that tiie con¬ 
duct of A]ipaninia in connection Avilh 
tlie compromise cannot be considered to 
amount to a surrender on her life-estate 

is Avrong. 

I, therefore, dismiss these second 
appeals Avith costs. 

V. N. V. 

K- Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1G18 

OF 1922. 

July IS, 1924. 

Present :—Mr. Justice Mukerji and 

Mr. Justice Dalai. 

SUKURWA —Defendant—Appellant 

versus 

Sheikh NAZIR AHMAD— Pia.intiff— 

Responde.vt. 

L. P. Land Revenue Act (III of 1001), ss. 4S, 4^, 
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56^86, 230—Power of recording censca—Assistant 
Record 0;^ficer, when can make record—Cess re¬ 
corded by Settlement Officer, when recoverable — 
Sanction of settlement operations, whether sn^ci- 
ent. 

The power of recording cesses conferred on the 
Record Officer by section 50 of the U. P. Land 
Revenue Act can be exercised by the Assistant 
Record Officer under section 230, subject to 
the control of the Record Officer. 

Where there is no revision of records notified 
by the Local Government as required hy section IS 
of the U. P. Land Revenue Act and no Record 
Officer has been appointed by it under section Iff, 
the Assistant Record Officer has no autliority to 
make any record such as would make a cess valid 
under the i^rovisions of section oG of the Act. 

A mere sanction of a settlement oi)ex-ation of a 
district does not include a definite sanction as is 
required by section 80 of tlie L. P. Land Revenue 
Act for the preparation of a list of cesses in accord¬ 
ance with village custom. 

Second appeal from a decree of the 
District Judge, Pilibhit, dated the 1st 
July 1922. 


Mr. Iqbal Ahmad, for tlie Appellaiil. 

Sir Tc) Bahadur Sapru and Dr. K.X. 
Katju, for the Resopondent. 


JUDGMENT. —This is a second ap¬ 
peal from a decree passed by the District 
Judge of Pilibhit reversing a decree of 
the Muiisif of that place. There are 
several connected appeals and this oi’dei 
will govern them all. The suit was filed 
in the Civil Court for the recovery of 
cesses by a zemindar from tenants. Every 
suit referred to a separate tenant. It was 
said that these cesses were customary 
dues payable by these agricu tural ten¬ 
ants in addition to rent and that tlie 
zemindar was entitled to recover them 
under section 56 or 86 of the Land Reve¬ 
nue Act. The appellant’s Counsel argued 
that cesses could be recoveied onlj if the\ 
were held to be payable under those two 

sections and not otherwise, and com 

tention was that the cesses reconled b.\ 
the Assistant Record Officer or Assistant 
SeuCent Officer, M""*' > 

Kher section. We shall examine the 

urovisions of each section separately. 

^ Taking up section 56 first-cesses which 
are uavable^by tenants on account of the 
occupation of land and 

be recorded by the Record Officer uuder 


the appellations by which they are known 
and no cesses not so reconied shall be 
recoverable in any Civil or Revenue 
Court. It was stated on behalf of tlie 
plaiiitilY that these cesses were recorded 
l)y the Assistant Record Ofheer iMunslu 
llarliishan Dayal in tlie dasturdehi pre¬ 
pared under liis sui^ervision. 'Die begin¬ 
ning of Chapter IV, relating to revi.^ion 
of maps and records, first lays down in 

section 48 that if the Local Government 
thinks that, in any District or other local 
area, a general or partial revision of the 
records, ora re-survey, or both, should l^e 
made, it shall publisli a Xotification to 
that etTect. lii the present case no such 
Notilicatit)!! was iniblislied by tJie Local 
Government. The powers of an Assist¬ 
ant Record Officer ai'e defined in section 
50. ^die appointment of an Assistant Re¬ 
cord Ofheer is directed in section 49 
whi(di gives tlie Local Government the 
jiower to api'ioiiit a Record Officer and as 
many Assistant Record Ollicers as it may 
seem fit. In the Tahsil of Pililihit M'illi- 
in which the lamls licid Ijy the defend¬ 
ants, agricultural tenants, are situated 
no Record Officer -was aiipointed in or 
about the year 1914. ]\Iunshi Harbishau 
Dayal was appointed as Assistant 
Record Otficer. Cnder section 230 
an Assistant Record Officer is granted 
all or any of the jDowers conferred hy 
the Act on Record Officers subject to 
the control of the Record Officer. It 
is apparent that when no Record 
Officer Avas api^iointed tlie Assistant 
Record Officer cannot exercise any 
power conferred on the Record Oflicer. 
Section 50 grants the ])owcr.s of record¬ 
ing cesses to a Record Officer oiiIa', 
and an Assistant Record Officer can ex'er- 
cise that jiower uiuler section 230, sub¬ 
ject to the control of the Record Ofheer. 
Under the circumstances two facts are 
wanting here. There Avas no revision of 
records notified by the Local Govej-nment 
and no Record Officer AA^as appointed by 
it. Munshi Ilarbishan Dayal liad, there¬ 
fore no authority to make any rei'ord. 
such, as would make a cess valid under 
the provisions of section 50 of the Land 
Revenue Act. 

Next Ave turn to the provisions of sec*» 

tion 86, Clause i of that section enact^ 
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that the list of all cesses other than those 
referred to iu section 56 levied in accord¬ 
ance with village custom shall, if gener¬ 
ally or specially sanctioned by the Local 
Government, he recorded by the Settle¬ 
ment Othcer, and no cesses not so record¬ 
ed shall be recoverable in any Civil or 
'Revenue ('ourt. Munshi Plarbishan 
Dayal ■was appointed Assistant Settle¬ 
ment Ollieer, and there was also a Settle¬ 
ment Otriccr for the Tahsil of Pilibliit. 
There was also a Xolitication declaring 
this particular Tahsil to be under Settle¬ 
ment. The general or special sanction of 
the Local Government is, however, want¬ 
ing iu tins case. The learned Counsel for 
the respondent argued that the general 
sanction cf settlement oijeratioiis incliul- 
ed a general sanction of all these. \Vc 
are not jnvixired to hold that the sanction 
of a settlement operation would include 
such a detiiiite sanction as is rcquireil hy 
section 86. In our opinion tliese cesses, 
if recorded by Munshi Harbishan Dayal 
as Assistant Settlement Officer with tlic 
powers of a Settlement Officer under sec¬ 
tion 231, were neither generally or speci¬ 
ally sanctioned by the Local Government. 
The cess is, therefore, not recoverable 
under section 86 either. 

A similar opinion to the one we are 
giving here was held by a Bench of this 
Court in Second Appeal No. 159 of 

1917. Ill that case the provisions of sec¬ 
tion 86 only were considered. The rele¬ 
vant part of the judgment runs as 
follws:— 

“ We consider that it lay upon the 
plaintiff to show that the cesses he claimed 
had been generally or specially sanction¬ 
ed by the Local Government. It 

is contended that inasmuch as these 
cesses were recorded in the Settlement 
they must have been taken to have been 
generally sanctioned. We cannot agree 
■with this contention. We hold that no 
sanction was ever given as contemplated 
by section 86.” 

The position here is the same. The 
case to which we have referred related to 
land situated in Pargana Pilibhit as 
here. 

In the result we decree this appeal and 
dismiss the plaintiff’s suit "with costs of 


all the Courts including Counsel’s fees 
here or the higher scale. The objection 
by Avay of appeal requires no order as the 
appeal has been decreed. 

K. s. D. Appeal decreed. 


MADRAS HIGH COURT. 

Ai*ri-:.\L ACAiN'ST Order No. 260 or 1923. 

I''cl)niiuy 14, 1921. 

Prevail: —Mr. Justice Phillips and Mr. 

Justice Odgers. 

S. S. BALA KRISHNA AIYAR 

A.NO .UNOTIlKii—P eTITIO.VEHS—APPELLANTS 

6'C )*S\tS 

MUTHAMMAL— Respondent. 

Cicil Vr<}C€.d>jrc C*>dc i.lcf V of ldOS\ 0. IX, r. Id, 
(f. AM’//, .) — Va!:it statinj "no instructions", effect 

of— Appcaruncc—Decree on merits — Rcmedij. 

The mere fact that a Vakil says he has no 
instniclioiis, after he has ai^peared for the party 
at many hearings, does not mean that he withdraws 
from the undertaking in his V'akalatnavia, unless 
it is so stilted. []>. 1020, col. 2.] 

Where after many hearings, the Vakil for the 
defendants stated on the linal hearing day that 
he had no instructions, but the Court disposed of 
the case on the merits, on an application to set aside 
the decree as ex parte : 

Held, (1) that there was an appearance and 
O. XVll, r. 3 of the Civil Procoduro Code applied 
to the case ; [i6id.j 

(2) that the defendant ought to have filed an 
appeal against the decree ; [ibidd 

Gundan v. Kamakhan Rama Cketti, 33 Ind. Cas. 
660; 3 L. W. 524 and Viswayiatha Asari v. Sami 
Asari, 73 Ind. Cas. 082; 18 L. W. 200; (1923) M. 
W. N. 802; (1924) A. 1. R. (M.) 43, followed. 

(3) that the tiling of an application to set aside 
the decree as if it had been made under O. IX, 
r. 13 was wrong. [i6id.] 


Appeal against the order, dated the 
24th July 1923, of the Court of the 
Additional Subordinate Judge, Coim¬ 
batore, in I. A. No. 113 of 1923, in O. S. 
No. 2 of 1922. 

Mr. S. S. Ramachandra Iyer, for the Re¬ 
spondents.—I take the preliminary objec¬ 
tion that the appeal is incompetent. 

The learned Sub-Judge has written 
out a judgment setting out the issues and 
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discussing the evidence and has, theie- 
fore, pnrpurteil to ]>ioceed under (). IT, 
r. 3, Civil Procedure Code, and not under 
1 *. 2. Tiie petition itself was not, there¬ 
fore, maintaiual)le in the lower Court. 
The appellant must i)r(>coed by way of 
appeal against the decree itself and mit 
apply to set aside the e.r parte decree 
under r. 2. 1 h/c (jtnifhiii v. Yvnaja/k'/ut 

Rayna Chetti (1), V nath i A-'^ari v. 
Sayrr.i Asari (2) and Ahiila liaklcatjua v. 
Ahtri rasi nihaai, (3). 

The mere fact that tlie Vakil who is in 
charge of the case I'l'i^oi’ts n<> instimv 
tions^’' when his application for adjourn¬ 
ment is refused does not amount to 

default of appearance. 

As to whether the decision is one 

under O. XVII, r. :? or r i’, ‘l'« 
clear that it is one under O. X\ 11, 1 . •>, 
if the Vakil does say "no instructions ; 
Akiiht Bakkayi/a v. .W«ri Venka1<n,ara- 
simham (3), (iiindan v. Kamukim hnma 
Chetti (1) and Visiranatha t.-v/ri v, S<ivn 
■{sari (2). In fact Ihttnihare 1 arkatt 
Rama Manaidi v. Cellar Knshnau 
Menon (1) lays down tliat_ t he (. oui t luust 
procef^^l lo^ of tlio ^ 

()f 1 

The cases are also clear that Ihe der-i- 

sion is one under O. X\II, r. ** 
Vakil who applies for adjouruinent is 
one who api.ears only for askn.^Mor an 
adioiirnment : Satisk ChanR-a Mukerjce 
V '-ihara Prasad Makcrj(a> .)!. 

In tills case tlie Vakil has appeared 
in a miniher of heanu-s 
case from the 1 

have been IT) ad)Ournmenth and it is 
the same Vakil wlio applied 

ment ruder th" circumstance.', hi;, slat 

?ng "no instructions "cannot amount to 

“non-appearance,” . 

Afr S ICiashiiainarlht ilPi, 

the. Appellant. It ,p.,^.,.ee is an 

appearance and Kamakha 

C;iS’ (l) and ri.a.u,;udm A.uri 

g ?l IS; g::: S|: 

V.?r» IS’AhS'S M l. .1 iM: ^'''m >' 

N. 585. 

[t\ C. U J. L. X.m; U 

O. N- 339 (F- B 


M. NV 


V. Sami Asari (2) are not cases of the 
Vakil stating ‘‘no instructions”: Majetl 
NarfaratyuLin V. Pachigolla R<imni}ifa (G). 
The Court must proceerl under (). XVIT, 
r. 2. It is deemed to have proceeded 
under the section: Pivttlvdi Hhagar- 

kat'dm Pichattiiua v. Kdiuisetti Srccra in iitit 
(7) and Ckayich'ayyi'fthi Atinudl v. 
Xardijayidsayyii Iyer (8y 

d'he C'ourt has to decide forthwith and 
on the materials then on record : IIi ni 
Ki.siniii Ijdl V. Jatdflhdri L'd (ih. It 
should not have taken evidence. 

Mr. N. N. Rduidclid iifli'd lifer in rej'ily; — 
('}idnd)‘dfndthi Ainmal v. Nd rayaidisd mi 
//ye/-, (8) is a case whicli has come upon 
appeal from the decree itself. Akula 
Bdkkayyd v. Alure. \'enkdtd mt /v/.y//////<////, 
(3) is a case where the evidence was 
taken. “ Forthwith ” does not jU’cclinle 
the Court from taking evidence. 

JUDGMENT. -The decree in Ori¬ 
ginal Suit Xo. 138 of l‘)20 is one |>assefl 
under (). XVIT, r. 3 of the Oode of (hvil 
Procedure, as is clear from the judgment. 
The mere fact that the Vakil said he 
liad no instructions after he had appear¬ 
ed for the parties at many hearings does 
not mean that he withdraws from the 
undertaking in his raknlat unless it is 
so stated. We must, therefore, iioldjhat 
there was an ai/pearance and O. X\ ll, 
r. 3 applies. 

Appellant ought, therefore, to have 
filed an appeal against the decree: \ tde 
Palinhdi'e Tarkatt Rimi Mdunddt v. 
Veilttr Krishtidn Menon i-\) ixnd (iunddn- 
V. Kamdkita Ramd Chetti il). 'Fhe 
filing of an application to set aside the 
decree, as if it had been made under (). 
IX r. 13, was, therefore, wrong as ahso tin* 
appeal from the order thereon. This 
appeal must, therefore, be dismissed with 

costs. 


V. N. V, 

yi ^ j)’ Appeal dIsm i-'^sed. 

an *^7 Iiul (’as. 882; 2 \j. W. IOa. 
f7) i:J Ind. Cas. 5GG. tl M ^8G; jtt M I- J -h 
\\ L T 1- (PJ18) M ^ 92 (t B ). 

(s! 5 lad. Cus. 23 ; 4 l M. 2 U; 19 M L. J, 700 ; 7 

f H' *\(V) 

,97 40 Ind Ca^. 48 S; 3 P. L. J 181 ; a 918 ) P«t. 
G. 
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ALLAHABAD HIGH COURT. 

C’lviL Revision No. IGS of 1923. 

July 22, 1924. 

Pre.Hevt: —^Ir. Justice Mukerjiand 

yiv. Justice Dalai. 

3v I S} i ( ) RI ^l ( ) 11 A N — D EFEN DANT— 

Ar’PLICANT 

ro'iilis 

(.'H HA NO A LAL—I^laintikf— 

Oppo.siTR Party. 

Ciril Prfic€<h{7-e Cmlo Act I' of KfOSK s. }'i2 — 
CU'i'Ical fnistnkc ■ Party, irhcthci’ entitled to correc^ 
tion—Court, disa-etion of. 

Undor section 152 of the Civil Procedure Code, 
there is no ripht in nny party to have a clerical 
or arithmetical mistake corrected. The matter is 
left to the discretion of the Court and the dis¬ 
cretion lias to be exercised in view of the lieculiar 
facts of eacli case. [p. 1031, col. 1.] 

Civil revision against, an order of the 
District Judge, PariTikhabad, dated tlie 
17th September 1923. 

Mr. iJurga Prasad, for the Applicant. 

^Ir. Baleshwari Prasad,for the Opposite 
Party. 

jtjDGlVIENT,~This application in 
revision came before one of the learned 
Judges of this Court and he referred the 
case to a Bench of tvo Judges, being of 
o])inion that there vas somewhat of a 
conflict between two cases decided by 
this Court, riz :— 

Bahjobind IPii v. Sheoyrij Rat (1). 

Sethdeo (Br v. Deo Dutt Misir (2j. 

We shall consider whether there is 
really any conllict between the two cases 
or not in tlie course of tliis judgment. 
But it will be necessary to state the facts. 

It appears that the applicant before us 
■was a defenflant in a suit for sale, he 
having been treated as a subsequent 
purchaser. The Subordinate Judge pass¬ 
ed a decree for sale on the 10th of 
December 1920. The decree that waa 
framed was incorrect in so far as it 
ordered the payment of a larger sum 

due on a pi*oper calcula¬ 
tion of the amount i)ayable according to 
the judgment of the Subordinate Judge. 
The applicant submitted to the decree 
although it ordered him to pa}^ a sum 
larger than was really due under the 
judgment of the Subordinate Judge. The 
plaintiff was dissatisfied with the decree 

(1) 4G Ind. Cas. 376; 16 A. L. J. 451 

{2} 29 Ind. Cas. SOj 37 A, 323; 13 A. L. J. 449. 


as he claimed a larger amount. He 
filed an appeal and the learned District 
Judge dismissed the appeal on the 12th 
of July 1921. A final decree for sale 
followed on the Gtli of May 1922. On 
the 9tli of March 1923 an execution of 
the final decree for sale was taken out 
by tlie plaintiff and tlie defendant-ap¬ 
plicant paid up the amount for which the 
decree 'was executed and then made 
an application to the learned Subordinate 
Judge asking him to correct his decree. 
This application was made on the 21st of 
March 1923. The opposite party the 
plaintiff took objection to the hearing 
of this application on the ground that 
the Court of the District Judge was the 
only Court wliich could correct the decree 
if any correction was needed. The ap¬ 
plicant thereupon made an application 
to the learned District Judge on the 
21st of July 1923. On the 8th of Septem¬ 
ber 1923 the learned Judge passed the 
order which is sought to be revised. He 
held that there ought to be some limit 
to a party’s making an application for 
correction of a decree and he refused to 
grant the application although he 
tliought that there was some error in 

the decree of the learned Subordinate 
Judge. 


miv-* v,uLut lii me case 

A 


Rai V. Sheoraj Rai (1) there was an 
application in revision against the order 
of a District Judge who amended a decree 
which he had affirmed in appeal and 
which was passed by a Munsif. In the 
circumstances of that case this Court 
held that, the District Judge had no 
jurisdiction to correct the error in the 
decree of the Munsif. It will be noticed 
that the decree of the Munsif had been 
passed under the old Code and the 
language employed by their Lordships 
uho heard the application shows that 
they were considering the provisions of 
section 206 of the Code of Civil Pro- 

i It that section 206 of the 

old Lode is not specifically mentioned, 
put the learned Judges used the follow¬ 
ing language :— 

It was necessary for the applicant to 
snow not a variance betw'een the judg¬ 
ment of the Munsif and the decree of the 
JMunsif, but a variance between the judg**- 
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merit of the District Judge and the decree 
of the District J udge". 

Clearly, therefore, they were not con¬ 
sidering the language of section 152 of 
the present Code of the Civil Procedure. 
In the case of Salidco (rir v. Deo Dutt 
il/isu'(2), already rehu’red to, this Court 
had no licsitatioa in ordering the correc¬ 
tion of a judgment and a decree of a 
Subordinate C’ourt. 'I’licre was. however, 
no appeal to any Appellate Court and 
this Court was concerned only with one 
decree and one jiidgmonf. In our opinion 
there is really no contlict l)etween the 

two cases mentioned. 

Coming to the present case, from the 
statement of facts already made, it would 
appear tliat tiie api>licaut has been guilty 
of laches to a very great extent. He did 
not examine the decree that was Ija-^^^^d 
against him in the lirst instance. Iheie 
was an appeal and he was a jiarty to 
that appeal, lie did not bring the fact 
to the notice of the A|>pellate ( (uirt that 
the decree of the (\)nrt below-lunl been 
framed fora sum in excess of what was 
reallv due under the judgment ol Miat 
Court. Wlien the final decree was im.ssert 
he did not bestir himself. \\ ben the 
decree was executed he (juietly panl up 
and then discovered tliat he ha- ]>aid a 

sum larger than what was due 

by him. Cnder seclioii lo-ol ihe (nil 
Procedure Code, then- is no right in a.i, 
partv to hav(; a cierieal (W arithmetu .d 
mistake eorrcolvd. d'he mattvr 

the <li.serelion of the ( ourl a I h-^ 
discretion lias to la* 

of the peeuliarfaots of eac-h vmsv. ^ 

case the District Jmlge did ^ Vi 

t^liat discretion and Jpe 

in view of the peculiai mistake 

case he should not correct the mistake 

which was after all for a sum which was 

Souf one-seventh of 

payahle. 'jn,Ue failed 

revision, that the eai 

to exercise his jiuis.ii , 

the exercise of his .nuisdiction he acteu 

illLX or with material irregularity 

We therefore, dismiss Hie application 
with costs which will inc ud^t ounsel s 

fees in nils 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 120 op 1923. 

July 25. 192-1. 

Present: —Mr. Prideaux, A. d. C. 

T U K A R A M—P la i n r i f f —A r p e l l a k t 

I'O'sns 

GANPAT—Defendant—PE. spoNnrNT. 

Landlord and tetiant — Tenanct/ for fi.vi d period — 
IJoldin<j over— Adverse possession. 

Wtiere a teifaiie\' is for a fixod period anfl llio 

tenant holds over for 12 years after termina.t it u 

% 

of tlie tenancy (no new tenancy being cn-ated' the 
landlonFs remedy to recover jiossession is barred 
and tile tenant bt^eomf's alisolutc an<l eomj)let<* 
own€'r of the juoporty. |}h 10.32, col. 1.) 

Pusa Mai v. Makdum liakhsh, .3 Inti. (’as. r>(i(5; 
31 A. 511; 0 A. L. d. 5JS1, ('hundri v. Daji Phau, 
21 H. r)04: 2 Bom. L. R. 11)1; 12 Ind, Dee. 'N. s.) 
S(»7 and Ptisheshar With v. Kundan, 7.'» liitl. ('as. 
-151; -11 A. 583; 20 A. L. .1.503; .l!)22iA. I R (A.) 
318, fi>lle»wed. 

AfliiniiUun v. Pir liaviil/oiii, 8 M. -121; !) ind. 

dur. 301); 3 Ind. Dee. (N. s.) 201, not followed. 

Aj'iiieal against the det'i’ee of the 
Additional District JudgeAVardha, dated 
the 1st December 1922, in (’ivil Appeal 
No. 97 of 1922. 

yir. .1/. li. Ab‘?/or//, for Mie Appellant. 

^Ir. M. K. Ilavdas, for the Respondent. 

JUDGMENT.— The ease of the 
l)laintiiT who is a minor is tliat the 
koUia in suit is tlie ancestral proj^erty 
(J Ids father and uncle. 'I'he lalt(‘r let 
it out to the defendant at a rental of 
4 annas per mensem. There was a written 
lease ami it exi)ire<l on!Mh April 1910, 
and the sidt was filed on th(* 20th id April 

1922. 

tIic (\)urts below'have found that the 
kidha in dispute belonged to the plainl- 
UY's father and uncle, that it was leased 
to the defendant who executed a rent- 
note Exhibit P-1 in favour of the 
plaintiff's father and uncle m 131!) 
Lfisli and the defendant had continued 
in possession as a tenant on sulTei'ance 

from 10th April 1919. Tlie lower Aiipel- 
iarAurt linds that Art. 139 of the 
Limitation Act bars the smt. It has, 

therefore, dismis.sed the ca.so 

It is ar^^ued for the plamtilT-appellant 
here thar as the tenancy was for a fixed 
period the defendant on the expiration 
of the’ term held over as tenant at 


sufference, ?.e., 


one who comes in by 


rig 


ht and holds over without right, and 
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that lime under Art. 139 does not 
run against the lessor until such ten¬ 
ancy at suiTerance has been determined. 
That view of the law was laid down 
in AfJijrmlni)! v. Pir Ravnthan (1), a 
f'ase of. 188"i. Hut since that date the 
trend of authority is to the effect that 
where the tenancy is for a fixed term, 
and the tenant holds over for 12 years 
after termination of the tcuaiK'V (no 
new tenancy being created) the landlord 
is ijarred, and the tenant becomes the 
absolute and comidete owner of the 
property: See Pusa Malv.Makdum Bakhsh 
(2), Chandri v. Daji Bhau (3) and Bishe- 
sha7' Natk v. Kvndan (4). It is unneces¬ 
sary^ to quote farther cases. The lower 
Appellate Court's view of the law govern¬ 
ing the case is correct, and the suit has 
been rightly dismissed. 

The result is that this appeal fails 
and Ls dismissed with costs. Appellant 
will pay respondent's costs. 

K. s. n. Apjyeal dismissed. 

(US .M. 121; 9 InfJ. Jiir. .109; :J Ind. Deo. (s. s) 
291. 

(2) ‘A ind. (^a.s. 31 A. ">1-1; (j A. Ij ,1 584 

(3; 24 B. 504; 2 Honi. L. R. 491; 12 Ind. Dec. 
(n\ s.) 867. 

(A) 75 Ind. Cas. 154; 44 A. 583; 20 A. L. J. 593* 
(1922; A. I. R. (A.> 318. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 65 of 1923. 

July 11, 1924. 

P?'esent: —Mr. Justice Kanhaiya Lai 
and Mr. Justice Mukerji. 

HARIHAR PRASAD —Defendant— 

Appellant 

versus 

RAM DAUR (Plaintiff) and 

Mnsammat PARTAPI— Defendant— 

Respondents. 

Hindu haw — Mitakshara —iSucce^jo-n— “Sons", 
Tne.aning of — Grandson of father's sister, whether 
bandhu. 

The word ‘sons' used in the rule of Mitakshara 
aa to the succession of handhus, is used in a 
generic sense and includes a giandson. [p. 1033 
col. 2.] 

Ad,it Narayan Singh v. Mahabir Prasad Tiwari 
60 Ind. Cas. 251; 48 I. A. 86 at p. 95; 40 M. L J 
270; (1931) M. W. N. 153; 19 A. L. J. 208; 2 p] 


[W24 


L. T. 97; 33 C. L. J. 263; 29 M. L. T. 240; 6 P. 
L. J. 140; 23 Bom. L. R. 692; 25 C. W. N. 842; U 
L. W. 20 (P. C.), followed. 

A grandson of father's sister is a 
handhu and as such within the heritable line. fp. 
1035. wl.l.] 

Ramchandra MartanJ Waikar v. Vinayak 
T enkatesh Kothckar, 25 Ind. Cas. 290; 41 I. A. 
290; IS C. W. X. 1154; 27 M. L. J. 333; 1 L. W. 
831; 10 X. L. R. 112; Ifi M. L. T. 447; (1914) M. 
W. X. 835; IG Bom. L. R. 863; 12 A. L. J. 1281; 
20 (‘. L. J. 573; 12 C. 384 (P. C.), distiiig- 

iiislied. 

Per kanhaiya hal, J. — Bandhus are sapindas 
tliough of a different gotra. [p. 1033, col. 2.] 

A handhu must, in order to be heritable in a 
female line, fall within the fifth degree from the 
common male ancestor and must be so related to 
the deceased person that they are mutually sapin- 
ila$ of one another. 1035, col. 1.] 

Per Mukerji, J .—Where a handhu is related to 
the deceased through his father seven degrees have 
to be counted and not five. It is only when the 
claimant is connected with the deceased through 
his mother that five degrees have to be counted, 
[p. 1036. col. l.J 

Shib Sahai v. Saraswati, 30 Ind. Cas. 903; 13 A. 
L. J. 786; 37 A. 583, followed. 

Second appeal from a decree of the 
District Judge of Benares, dated the 
lOth November 1922. 

Mr. Hamandan Prasad., for the Ap¬ 
pellant. 

Dr, N. C. Vaish, for the Respondent. 

JUDGMENT. 

Kanhaiya Lai, J.— The dispute 
in this appeal relates to fixed-rate 
tenancy belonging to Sumera, who died 
leaving a widow Mitsammat Partapi, 
The plaintiff claims to be the nearest 
heir of Sumera deceased. He denied 
that Musammat Partapi was lawfully 
married to Sumera; but the Courts 
below found on that point against him. 
The fixed-rate tenancy in question 
has been sold by Musammat Partapi 
to Harihar Prasad, for a consideration 
of Rs. 300 on the 4th July 1919 
out of which only Rs. 50 have been 

found to have been taken for legal 
necessity. 

. The main question for consideration 
m this appeal is whether the plaintiff 
IS the nearest reversionary heir of 
toumera deceased, and as such entitled 
^ iiiipeach the validity of the sale. 
The Court of first instance found against 
him, but the lower Appellate Court 
held, relying on the pedigree proved 
in the case and on an admission pf 
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the conteHtiuff defendant himself in a 
previous suit, that the plaintilT Avas the 
nearest bandhu or reversionary lieir of 
the deceased and entitled as sucii to 
protect his reversionary right. 

It appears from the pedigree tliat 
the common ancestor of the plaintiff 
and Sumera deceased was Kashi, who 
had a son, Chilcuri alian Hanuman, and 
a daughter Mnsummat Burllda. Sumer 
was the son of Hanuman. TJie plaintilY 
is the son of Chingu, the son of Musam- 
mat Budhia. There is no nearer kins¬ 
man, agnate or cognate, shown to he 
alive in the family. The rule as to 
the succession of bandhus, laid down in 
the Mitakshara, (Chapter II, section (>, 
paragraph 1) runs as follows:—- 

“ On the failure of agnates, the 
cognates are heirs. Cognates are of 
three kinds, related to the ])erson 
himself, to his father, or to his mother, 
as is declared bv the following text:— 

% tT* 

“ The sons of his own father's sister, 
the sons of his oavu mother’s sister, 
and the sons of his maternal uncle, 
must be considered as his cognate 
kindred. The sons of his father, pater¬ 
nal aunt, the sons of his father's mater¬ 
nal aunt and the sons of his father’s 
maternal uncle must be deemed his 
father’s cognate kindred. The sons of his 
mother’s paternal aunt, the sons of his 
mother's maternal aunt; and the sons 
of his mother’s maternal uncle must 
be reckoned his mother’s cognate 
kindred.” 

Here by reason of near affinity the 
cognate kindred of the de(*eased himself 
are his successors in the first in¬ 
stance; on failure of them liis father’s 
cognate kindred, or if there be none, 
his mother’s cognate kindred. This 
must be understood to be tlie order of 

succession here intended. 

The text above quoted is variously 
attributed to Vriddha Shatatap or to 
BwiidhaycLTici. It defines and illustrates 
the different classes of handhus who 
are capable of inheriting. It Avas not 
cited by the author of the Mitakshara 
for the* purpose of giA^ing an exhaustiv'e 
enumeration of the handhus entitled to 
inherit, but only as an authority for 
pr illustration of his proposition /that ^ 


tliere Avere three classes of handhus, 
namely atnia handhus or tho.se related 
to the person himself, pitri handhus 
or those related tJinmgh liis fatJier, 
ajid niati'i handhus or those related 
tlirougli his motiier. Mitra Misra, tlie 
author of the A'iramitrodaya, points 
out tliat the maternal uncle is recog¬ 
nized as an iieir, l)ut lie is not men¬ 
tioned there, and it woulrl be anoma¬ 
lous, if his sons are included and he 
is not included. Balam Bhatta, a ladv 
commentator on the Mitakshara, sug¬ 
gests that the Avords “sons” includes 
daughters, and that the sisters and their 
sons are not excluded. 

\n(7ivdhari L/iU Roy y. 'Die (jovernmoit 
of Benyal (\) their Lordships of the Privy 
Oouncil accordingly held that the enu¬ 
meration of handhus in the text is 
only illustrative and not exhaustive; an<l 
in Buddha Sinyh v Laltu Singh (^2) and 
Adit Xarayan Singh x. Mahabii' Prasad 
Tiwari ('A) their Lordships declared 
that tlie Avord “ sons ” used there is 
used in a generic sense and includes a 
grandson. 

Manu declares fJX, 187) that the in- 
lieritance of a deceased sapinda goes 
to the nearest of tlie sapindas. He 
does not mention handhus specitically. 
But later writers iiave pointed out 
that handhus are n\so sapiyidas, though 
of a different gotra. Tlie sapinda re¬ 
lationship arises according to tlie 
iMitakshara between people wlio are 
connected by paitieles of one body; 
but as such a relationship miglit exist 
in some remote degree in a very wide 
circle, the author of tlie Mitakshara 
has discussed tiie limits within Avhich 
such sapinda relationship exists in his 
dissertation on marriage, to which similar 
considerations are applicable. 


(l, 10 \V. R P. .‘U: 12 M. I. A. 4-18; 1 li. L. 

R. P. C. 41; 2 Suth. P. C. J. 159: 2 Sar. P. C. J. 

;582; 20 K. R. 408; .‘J Mad. Jm*. .180; 1 lud. Dec. 

is. a.} 2S (P. O.,'. 

(2) :10 Ind. (’as. 529; 12 1. A. 208; 29 M L. J. . 

l.'U- 2 L. \V. 897; 1.3 A. I>. J. 1097; 18 M, L. T. 
409; 17 Bom. L R. 1022; 20 C. W. N. 1; 22 C. 

L. J. 181; (1915) .M. W. N. 772; 37 A. 604 (P. C.]. 

(3) GO Ind. Cas. 2.31; 48 I. A. 8G at p. 95; 40 M. 


L 

P 

L 


J 270: (1921) M. W. X. 153; 19 A. L. J. 208; 2 

■ L. T. 97; .3.3 C. L. J. 263; 29 M. L. T. 240; G P 
J. 140; 2.3 Bom. L. R. 692; 25 C. W. N. 842; 14 


h. \y. 20 (R. ax .. 
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Commenting on the text of lagnya- 
valkva (I, 5-2*-53), requiring that a man 
shoxild marry a girl who is not his 
sapi 7 ida, that is within seven and hve 
degrees from the father and mother 
rej^ectively the author of the ^litakshara 

savs:— . , , , 

“She is called his sapnida who has 

(particles of) the body (of some ances¬ 
tor, etc.) in common (with him). Non- 
sapiudci means not his scipindci. Such 
a one (he shoxild marry). The sapinda 
relationship arises between two people 
through their being connected by parti¬ 
cles of one body. Thus the son stands 
in sapinda relationship to his father, 
because of particles of his father s 
body having entered (his). In like 
manner (stands the grandson in sapinda 
relationship) to his paternal grand- 
fatlicr and. tlic rest, }^ecaus6 
his father particles of his (grandfather’s) 
body have entered (into his own). Just 
so (is the son a sapinda relation of) 
his mother, because particles of his 
mother’s body have entered (into his). 
Likewise the grandson stands in 
sapinda relationship to his maternal 
grandfather and the rest through his 
mother. So also (is the nephew) a 
sapinda relation of his maternal aunts 
and uncles and the rest, because parti¬ 
cles of the same body (the paternal 
grandfather) have entered (into his and 
theirs); likewise does he stand in 
{sapinda relationship) with paternal 
nncles and aunts and the rest. So also 
the wife and the husband (ave sapinda 
relations to each other) because they 
together beget one body (the son). In 
like manner brother's wives also (are 
sapinda relations to each other) because 
thev produce one body (the son) with 
those (severally) who have sprung from 
one body. Therefore one ought to know 
that wherever the word ^'sajnnda is 
used, there exists (between the persons 
to whom it is applied) a connection 
with one body either immediately or by 

descent.” 

Vignyaneshvara then proceeds to re¬ 
fute the theory that the sapinda rela¬ 
tionship with maternal relations rests 
on the connection arising fi’om obsequil 
ogerings, the exception as regards obitual 


impurity being otherwise explicable, and 
referring to the passage in the text 
“ beyond the fifth and the seventh from 
the mother's side and the fathei^'s side 

respectively" he observes: • 

“On the mother's side in the mother's 
line, after the hfth, on the father’s side 
in the father's line, after the seventh 
(ancestor), the sapinda relationship 
ceases. These two latter words must 
be understood: and, therefore, the word 
^'sapinda," which on account of its 
(etvmological) import, (connected by 
having in common) particles (of one 
body) would apply to all men, is re¬ 
stricted in its signification, just as the. 
word pa nkaja (which etymologically 
means “growing in the juud” and 
therefore, xvould apply to all plants 
growing in the mud, designates the 
lotus only) and the like, and thus the 
sixth descendant beginning with the 
son and one's self (counted) as the 
seventh (in each case) are sapiiida rela¬ 
tions.” 

The sapinda relationship thus ceases 
beyond the fifth ancestor from the 
mother's side and beyond the seventh 
from the father's side. The plaintiff 
is the fourth in descent from the com¬ 
mon ancestor, namely the grandfather 
of Sumer, and as the nearest rever¬ 
sionary heir at the present time he is 
entitled to protect his reversionary right. 

The learned (/’ounsel for the appellant 
relies on the decision in Ravndiandra 
Martand Waikar v. Vivayak Venkatesh 
Kothekar {\) hut the general conebision 
there arrived at after a close examination 
of the authorities was 

(a) that the sapinda relationship on 
Avhich the heritable right of collaterals 
Avas founded ceased in the case of 
bhinna gotra sapindas Avith the fifth 
degree from the common ancestor ; and 

(b) that in order to entitle a man to 
succeed to the inheritance of another 
he must be so related to the latter that 
they Avould he sapindas oi each other. 

But the common ancestor in the 

(41 25 Ind. Cas. 290; 41 I. A. 290; 18 C. W. N. 
1154; 27 M. L. J. 333; 1 L. W. 831; 10 N. L, R. 
112; 16 M. L. T. 447; (1914) M. N. 835; 16 Bom. 
L. R. 863; 12 A. L. J. 1281; 20 C. L. J. 573; 42 C, 
384 (P. 0.). - .. 
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present instance "was Kashi and the 
plaintiff is only fourth iu degree from 
him. In Adit S/^arayayi Singh v, Mahabir 
Prasad- Tiivari (3) the mother’s sister’s 
grandson was given ]'n'eference to the 
son of the motlier’s paternal aunt; and 
the principle there laid down was that 
ixnder tlie Mitakshara in preferring the 
nearer to the more remote class of 
baiidhus^ reliance was not to l)e placed 
on the individual propinquity or on the 
efficacy of offerings to a deceased iier- 
son, but the rule was that a bandhit 
must, in order to be heritable iu a 
female line, fall within the fifth degree 
from the common male ancestor and 
must be so related to the deceased 
person that tliey were mutually sapindas 
of one another, 1. e., n7(e?*e the Mitakshara 
applies pei'sons connected by particles 
of one body. 

Within the agnatic cAvcAey sapindaship 
is always mutual. But among cognates 
or banci/ins the question of mutuality of 
sapinda relationship is by no means easy 
of solution, specially where several 
females intervene, unless the principle of 
religious benefit, which the Mitaksliara 
seeks to exclude, is introduced. But as 
regards the grandson of the father’s 
sister, there would be a common ancestor 
near enough to whom both he and the 
deceased, or one in the absence of the 
other, may have offered oblations, foi 
Mann (IX, 18Gj says:— 

“ To three (ancestors) must water he 
given (at “their obsequies}: for three is 
the funeral cake ordained: the fourth 
(in descent) is the giver (of these 
oblations); the fifth has no concern 

with them.” 


Professor Rajkumar Sarvadhikari, 
applying the principle of religious be¬ 
nefit as a test of mutuality treats he 
father’s sister’s grandson as wdhin the 
heritable line (Sarvadhikari s Hindu 

Law, 2nd Edition, page Od/). Mr. Lolap 
Chandra Sircar excludes the principle of 
religious benefit and taking affinity 
sapindaship according to the .Apak- 
shara Law as necessarily mutual mcludes 
him within the heritable linefhhastns 

Hindu Law 4th Edition, pages 1 1 and 

294).- 


The cross-objection as regards the 
extent of the legal necessity is futile. 

d’lie appeal and the cross-objection 
must, therefore, fail and are dismissed 
with costs including fees in this (''ourt 
on the higher scale. 

Mukerji, J.—This appeal arises out 
of a suit instituted hy a ]ierson calling 
liimself the next reversioner to tlTe 
estate of one Sumer deceased to obtain 
a declaration that transfer of Sumer's 
ju-operty made by his wife Musanimat 
Partapi to one llarihar Prasad was not 
made for legal necessity and is not 
biinJing to the reversioner for the time 
being on the death of Mnsaimnat Partapi. 

The suit failetl in the first instance, 
but it succeeded in' the lower Appellate 
C(')urt wliicli found tliat the sale con- 
sitleration was good and suiiixirted by 
legal necessity to the extent of Hs. .50. 

The ajqieal is l)y the defendant and 
his contention i.s two-fold (1) the re¬ 
spondent, who claims as a bandhu, has 
failed to prove that there was no male 
agnate witliin fourteen degrees of Sumer 
living at the date of suit and the 
second is that under tlie Hindu Law 
the respondent is not a bayidhu at all. 
'J’he i)laintiff-resj)ondent Ixain Daur has 
filed a cross-objection urging that no 
legal necessitv had been cslal)lis}ied. 

'i'o take the last point lirst, it ap¬ 
pears that on tliis jioint both the (’ourts 
wen* of the same oiiinion and they 
held tliat the sum of Hs. 50 having been 
bori'owefl oi'iginaily by Sinner, liis wife 
was justified in ])aying it off. I’liis 
j^oint, therefore, is decided against the 
plain t iff-res])ondent. 

Tlie first contention of tlie appellant 
has no weight. The learned District 
Judge finds that nobody has been alile 
to even suggest that tIiere is any closer 
relation than the plaintiff living. Indeed, 
in a former suit instituted by one 
Sheo Xandan, who is shown in the 
jiedigree to lie found in tlie jilaint, the 
apiiellant pointed out the present plaint¬ 
iff’s father Ganga as neaier reversioner 
than Sheo Naiidan. Both Sheo Xandan 
and Gangu claim through females and 
it is clear that if tiiere had.been a male 
agnate of Sumer living Gangu would 
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not have been pointed o^ut as a nearer 

reversioner than Sheo hiandan. 

On point No. 2, there can be no doubt 
that the plaintiff-respondent is a ban- 
dhii and is as such entitled to succeed 
to Sumer, ii Musammat Partapi should 
now die. *Among the handhns expressly 
mentioned in the Mitakshara is a father’s 
sister s son. It has been held by the 
Privv Council in the case of Adit Navayau 
SlTUih^ Mahahir Prasad Tiwari (3) that 
the word “sons ’ in the text includes grand¬ 
sons. Thus by an express text of the 
law the plaintiff Ram Daur is a handhit 
of the deceassed himself and as such 
is entitled to succeed. On behalf of 
the appellant we were pressed with 
the Privy Council case of iiam C/iandra 
Martand'Waikar y. Vinayak Venkatesh 
Kothekar (4). It was contended that 
their Lordships of the Privy Council 
had held that a handhu in order to 
succeed must be within five degrees of 
the deceased counting both the deceased 
and the claimant. This contention, 
however, is not sound and the case is 
no authority for any such proposition. 
Where the claimant is related to the 
deceased through his father seven degrees 
have to be counted and not five. It is 
only when the claimant is connected 
with the deceased through his mother 
that five degrees have to be counted. 
This was held by this Court in the 
case of Shib Sakai v. Saraswati (5). 
In that case the claimant was 8th in 
degiTe and, therefore, lost his suit. 
Tlic method of counting adopted in 
this case is open to objection. The count¬ 
ing is to be done from the common 
ancestor, as was held in the case of Adit 
Narayan Singh v. Mahahir Prasad Tiwari 
(3) by theii' Lordships of the Privy 
Council. Applying this test, the ap¬ 
plicant is amply within five degrees from 
the coininoii ancestor I^asliit snd Sumer 
is well within seven degrees of the same 

person. 

As for the test of mutuality, it also 
exists. For, I have already shown that 
Gangu the father of the claimant was 
the father’s sister’s son to the deceased 

iS' ^0 lad; Ca«. 90S; 1^ A. L. J. 786; 37 A. 
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and Sumer is Ram Dam’s pitribandhu^^ 
being Gangu's maternal uncle’s son. 

Partapi, the transferor, has not been 
served with notice of the appeal, hav¬ 
ing been impleaded as a respondent. 
But this does not affect tlie appeal. I 
hold that the respondent was rightly 
successful, 

I would dismiss both the appeal and 
the cross-objection. 

By the Court. —The appeal and 
the cross-objection fail and are dismiss¬ 
ed witli costs including in this Court 
fees on the higher scale. The name of 
Musammat Partapi wlio has not been 
served will be removed from tlie record. 

K. s. D. 

Appeal and Cross-objection dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 302 of 1923. 

June 16, 1924. 

Pi'esent: —Mr. Hallifax, A. J. C. 

JODHRAJ MARWARI— Apiuuc’ant 

versus 

BISANLAD— Nun-Applicant. 

Contract Act (IX of IS7J), s. Bail-bond — 

Agreement to indemnify aurety- Forfeiture of 
bond— Suit to recover amount^ trhcthcj’ com¬ 
petent. 

Any agreement, whether express or implied, to 
indemnify a surety, who has given a bail-bond 
for the appearance of the principal, i.s void under 
section 23 of the Contract Act and if the bail is 
forfeited on account of the failure of the princi¬ 
pal to appear, the surety cannot sue to recover 
the amount. 

Sunder Singh v. Kishen Chand, 1 P. R. 1899, 
Laxmanlal v. Mulshankar, 32 B. 449; 10 Bom. L. 
R. 553, followed. 

Fateh Singh v. Sanwal Sinc/h, 1 A. 751; 1 Ind. 
Dec. (n*. s.) 543, referred to. 

Application for revision of the order 
of the Small Cause Court, Raipur, dated 
the 8th October 1923, in Small Cause 
Suit No, 404 of 1923. 

Mr. P. C. Dntt, for the Applicant. 

Mr. B. T'. Pradhan^ for the Non- 
Applicant. 

ORDER. —The plaintiff Jodhraj, who 
applies for revision'of the decree of the 
Small Cause Comt disraisslng bis suit' 
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was surety on a bond for Rs. 50 execut¬ 
ed by the defendant for his appearance 
in a Criminal Court. The defendant 
failed to appear and the JMagistrate 
called upon tlie plaintift' to show cause 
why the bail should not be forfeited. 
The plaintiff then spent a great deal of 
time and money in trying to prove that 
the defendant was prevented from ap¬ 
pearing Ijy a sudden access of pain in 
the stomach, which was untrue to his 
knowledge and could not anyhow have 
justilied the failure to appear. The 
bail was forfeited and Jodhraj sued 

the fifty rupees and 
had spent in trying 


the defendant for 
all the money he 
to avoid paying it. 
He cannot, of 


course, recover the 
money he spent in trying to avoid his 
liability by proving a falsehood, and 
the fact ttiat he claimed it and still 
urges his claim to it illusrates the 
extent to which untruth and peijury 
in a Court of Law are regarded as quite 
the normal and proper course for a 
litigant. In regard to the Rs. 50 it also 
seems beyond doubt that even an exj)resb 
ragreemeiit to indemnify him in that 
matter would be void under section 2o 
of the Contract Act, the object of it 
Toeing of sucli a nature thcit if permitted 
it would defeat the provisions of the 
Criminal Procedure Code; an implied 
agreement to that effect would, of course, 

“be equally void. . 

Sureties on a bail-bond are required 

in order that the failure of the prmcipal 
to appear may be at the peril of others 
besides himself, and the whole object 
of that provision is defeated if the 
principal and surety are allowed to 
i^elieve the latter of the peril and 
confine it to the former by an ar¬ 
rangement among the^elves. It is 
true that under section 513 of the Crmiin- 
al Procedure Code the principal may in 
most cases be allowed by the Court to 
deposit a sum of money in lieu of exe¬ 
cuting a bond, and this appars to have 
been urged in some of the puMished 
cases on the point as an ^stance of the 
law allowing the. ^tide^ifying of the 
surety by the principal. But the pei 
mission granted under that section eaii- 
cals the cfemand for sureties; the deposit 


of money by the principal is accepted 
in lieu of his bond Avith sureties, and 
there is no surety to be indemnified. 

That such an agreement is A^oid 
under section 23 of the Contract Act 
Avas the vieAv taken, for I'easons stated 
at length, by a Full Bench of the Chief 
Court of the Punjab in Sunder Singh v. 
Kishen Ckatid (1) and more recently by 
the Bombay High Court in Laxmayilal v. 
Mulshankar (2). Both judgments referr¬ 
ed to that of the Allahabad High Court 
in Fateh Singh v. Sanwal Singh (3) in 
Avhich the slight difference of the facts 
gives added force to the reasoning as 
applied to those of the present cases. 
The application for revision is rejected 
and the applicant must pay all tlie 
costs, in Avhich the Pleader's fee Avill be 
fifteen rupees. 

K. s. i>. Revision rejected. 

(!) 1 P. H. 181)0. 

(2) 3l> B. UO; 10 Horn. L. H. 33X 

{'.i) 1 A. 751; 1 hid. Dec. (N. s.) 513. 


ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal No. 1476 


OF 1924. 

July 28, 1924. 

Present .—Mr. Justice Kauhaiya Lai. 
BISHNATH SINGH and others— 

J udgmbnt-Debtors:—Appellants 


versus 

BASDEO SINGH— Decree-Holder 

—Respondent. 

BuncUlkhand Land Alienation Act {U. P. Act 
II of W03), n. 9 (3)—Mortgage by member of agrictiL 
tural tribe — Decree—Reference to Collector, whether 
can be ynade. 

The power to refer a case to the Collector 
\iuder section 0, sub-seotiou (3) of the Buiidelkhaiid 
Laud Alienation Act can be e.xercised at any stage, 
i.e., either before a decree ha.s been jjasaed or nrade 
absolute. (j>. 1038, col. l.J 

The claim can be referred even though xt haa 
nouiinally matured into a decree which has been 
siiK^ found to be unenforceable, (p. 1038, col. 2,] 

Hannman Prasad .Vurata Singh v. Uarakh 
Narain, 58 Ind. Cas. 551; 42 A. 112; 1 U. P. L. K. 
(A.) 102; 18 A. L. J. 59, distinguished. 

Sheo Pragash Singh v. Hadha Mohan Singh, 
Second Ajjpeal No. 1457 of 1020, followed. 

Second appeal against the d.ecree of tjie 
Judge of the Court of Small Causes exer¬ 
cising the poAvers of a Subordinate Judge, 
Allahabad, dated the 9th of August 1923. 
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Messrs. Baleshwat'i Vramd and Ananl 
Lai, for the Appellants. 

Mr. S. Abu All, for the Respondent. 

JUDGMENT.— In a suit filed on 
foot of a niorts;age efieeted by the appel¬ 
lants on the 13th ilay 190!) a prehmin.yy 
decree for sale was passed on the 17th 
Januarv 1918 which was made absolute 
on the 20th December 1919. The parties 
are memliers of an agricultural tribe. 

When the decree was put under execu- 
tion, an objection was filed by the judg¬ 
ment-debtors under secticui 16 1“® 

Buudelkhaiid Land Alienation Act(U. 1. 
Act II of 1603), saying that the mortgag¬ 
ed ijroperty could not be sold in execu¬ 
tion of a decree. The Court upheld that 
objection. The clecree-holtlei^ then uskecl 
the Court to take proceedings under 
section 6 of the said Act. That prayer 
was acceded to by the Couit ot hist 
instance and the order of that Couit A\as 
upheld by the lower Appellate Court. 

The contention here is that no reference 
can be made under section i) sub-section 
(3) of that Act after a decree has been 
made absolute. But that section contains 
no such limitation. All that itiays down 
is that if a suit is instituted in any 
Civil Court on a mortgage after the 

cn nin ieiicement of this Act l>j a niembei 
of an agricultural tribe, the Court shall, 
if it finds that the mortgage is enforce¬ 
able, refer the case to the Collector with 
a view to the exercise of the power 
conferred by sub-sections (1) and ('2) of 
section 9. This power can be exeicised 
at any stage i. e„ either before a decree 
has been passed or made absolute, because 
under section 16 the decree in such a 
case cannot be enforced by the sale ot 
the mortgaged property and ^lust be 
left out of account, as if it had in effect 
never been passed. So long as the decree 
or mortgage subsists, the clami to recover 
the money or to enforce the mortgage 
also subsists: and a reference be 

made to the Collector who can refuse 
or alter the terms of the mortgage so 
as to bring into accordance with the Act 
and make it conform to the limitation 
imposed thereby. The decision in Ha nu- 
iiicLiif jP?*ci5cici Si'iiQh Y# Harakht 


% * 

* 

• • * 

Xarain{l) does not apply, because no 
reference under section 9 was there asked 
for. On the other hand the decision in Sheo 
Pragash Singh v. Radha Mohan Singh (A.S. 
Xo. 1457 of 1920) decided on the 18th July 
1922 supports the conclusion that the 
claim can be referred to the Collector, 
though it had nominally matured into a 
decree which has been since found to be 
unenforcealjle. 

The appeal, therefore, fails and is 
dismissed with costs including fees in. 
this Court on the higher scale. 

K. s. D. Appeal dismissed. 

fl) 58 lud. Ciis. 551; 12 A. 112; 1 U. P. L. R. (A.) 
192; IS A. L. J. 59. 


NAGPUR JUDICIAL COMMIS* 
SIGNER’S COURT. 

Fiust Civil Appeal No. 28 of 1922. 

July 2. 1924. 

Present: —Mr. Hallifax, A, J. C. 

April 29, 1924. 

Present: —Mr. Kotval, A. J. C., and 
Mr. Prideaux, A. J. C. 

Musanimat RUPI—Plaintiff—Appellant 

versus 

SADASHEO AND OTHERS—Defendants 

— Respondents, 

C. P. Tenancy Act (I of 1920), s. 5 — Absolute, 
occupancy holding —Tenant, whether can bequeath 
interest — Statutes, interpretation of. 

An absolute occupancy tenant is not empower* 
ed to bequeath any right in his holding. 

A)Landi Bai v. Harlal Brahman, 15 C. P. L. R, 

1, approved. 

Ramchandra Balkrishna v. Ramckandra Jal- 
ram, 05 Ind. Cas. 952; (1922) A. I. R. (N.) 222. not 
followed. 

Ragho v. Sadoo, 5 Ind. Cas. 428; 6 N. L. R. G at 
p. 10, Tek Chand v. Tulai, 3 Ind. Cas. 52; 5 N. L, 
K. 103, referred to. 

Statutes interfering with vested rights have to 
be strictly construed. 

Appeal against the decree of the Addi* 
tional District Judge, Nagpur, dated the 
15th November 1921, in Civil Suit No. 8 
of 1921. 

Mr. K. .1. Potcy, for the Appellant. 

Mr. M. R. Indiirkarj for the Respond¬ 
ents. 

ORDER. 

Hallifax, A. J. C. —The plaintiff- 
appellant Rupi Bai is one of the 
four widows of one Baji Rao. The 
defendants are the two sons of separated 
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brothers of Baji Rao and also his other 
tliree widows. Rupi Bai sued for posses¬ 
sion of a quarter of her husband’s estate 
of which slie alleged that the first two 
defendants had taken wrongful posses¬ 
sion, impleading tlie other three widows 
as they refused to sue witli her. The 
defendants pleaded that Baji Rao devis¬ 
ed the whole of his estate l)y Will to 
his nephews, the first two defendants, 
subject to the payment of Rs. 90 every 
year to each of the four widows, each of 
them being declared entitled on default 
in the payment of her allowance to get 
possession of her sliare in the whole pro- 
lierty. Ruju Bai contested this Will but 
it was held i)roved and her suit was 
dismissed. 8he now appeals on the sole 
ground that tl^e estate included an ab¬ 
solute occu])ancy tield of 10 7 acres, which 
cannot be devised by Will, and she is, 
therefore, entitled to her quarter share in 
at least tliat much of the proi)erty. 

In addition tt) the 10‘7 acres C)f 
absolute occupancy land the proi)erty 
consists of shares in four villages, 5076 
acrei^ oimalik makbuza land, ir95 acres 
of occupancy land and certain houses 
and moveable property. Rupi Bai is 
filing a second suit based entirely on 
the Will for possession of a quarter of 
the whole property or payment of Rs. 90 
£i yQSiW T1i 6 cffftct of tli6 success of 
tliis appeal on the chances of success 
in that suit is not a matter to be dis¬ 
cussed here. That there must be some 
such effect has been pointed out, but 
Rupi Bai after consideration has elected 
to press the appeal, and if the view 
taken in Anandi Bai v. Hartal Brahman 
Q) is good law' her appeal must succeed. 

In Ramchandra Balkrishna v. Ram- 
chandra Jairavi (2), decided on 21st 
February 1922, I expressed a doubt obiter 
as to the soundness of that ruling of 
Ismay, J. C., in view of the later ruling 
in Ragho v. Sadoo (3) and the words of 
section 5 of the Tenancy Act of 1920 In 
Anandi Bai v. HarlaL Brahman (1) the 
right of an absolute occupancy tenant 
was treated as a tenancy with certain 


^2^ 65 bid. Oas. 952; (1922) A. I. R. (N.) 222. 
(3) 5 Ind. Cas. 128; 6 N, L. R. C at p. 10. 


special rights added to it by the law, so 
that the holder could not have any right 
beyond the ordinary rights of a tenant, 
that Avas not given to liim by tiie Teji- 
ancy Act, and that says nothing about 
a Will. The later view, expounded in 
Ragho v. Sadoo (3) and accepted by the 
Legislature, is tliat it is a jmoprietary 
right with certain restrictions imposed 
upon it by legislation. In that light 
the liolder Avould have all tlie rights of 
a proprietor except those that Avere taken 
from him by the Tenancy Act, and the 
right to dispose of his property by Will 
is not so taken from him. Accordingly 
under section 9 of the 0. P. Courts Act 
I refer for the decision of a Bench the 
([uestion A\-hether it is a correct state¬ 
ment of the laAv to say, as is said in 
Anandi Bai w Ilarlal Brahman (1), tliat 
an absolute occupancy tenant is not em- 
poAA'ered to bequeath any right in his 
holding. 

A Bench consisting of Messrs. KotA'al 
and Prideaux, A. J. C.s delivered the 
folloAving 

OPINION. —The question referred 
for our decision is Avhether it is a 
correct statement of laAv^ tosay, as is said in 
Anandi Bai v. Ilarlal Brahman (1) that 
ail absolute occupancy tenant is not em- 
poAvered to bequeath any right to his 
holding. 

In that case Sir Stanlay Ismay, J. C.» 
held that section 38, sub-section 1, 
of the Tenancy Act IX of 1883 did 
not permit an alDsolute occupancy tenant 
to Will aAvay his liolding. That Judge 
held that the AA-ord “transferable” of the 
sub-section did not in ordinary parlance 
include a poAA'er of devise. In Ragho v, 
Sadoo (3) at page 10* the learned Judge 
AA'ho decided that case writes :— 

“It thus folloAvs that so far as the 
origin of his right is concerned, an 
absolute occupancy tenant is in a posi¬ 
tion to claim perfect independence of 
his landlord, nay more, he can say to 
the landlord that he holds his oAAm 
estate subject to the condition that he 
respects his (the tenant’s) right as creat¬ 
ed along Avith his oAvn right by the 


* Page of 6 N. L. R.—[Kd.J 
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same paraiBOunt authority, namely, the 
Crown, in whom all rights in land 
then resided and who had absolute 
power to distribute and regulate them 
in anv manner thought expedient in the 
best interest of the country. Although 
then the Tenancy Act incorporates an 
absolute occupancy tenant within its 
sphere of operation and classes him as 
a tenant along with tenants properly so- 
called, yet in its essence his right is 
something quite apart from the rights 
of tenants proper. Mere inclusion in 
the Act does not subject him to the 
disabilities of tenants apart from what 

the Act specially provic es for.Thus 

he is freed from all the disaliilities or¬ 
dinarily attaching to si tenant-right 
under the Act...” 

The Tenancy Act XI of 1898, section 
41 (1) stated that tlie riglit of an abso¬ 
lute occupancy tenant in liis liolding 
shall on his death devolve as if it 
were land and shall be transferable 
subject to the conditions contained in 
the section. The power to devise is not 
one of them. Section 5 of the present 
Tenancy Act of 1920 states: — 

“The interest of an absolute occupancy 
tenant in his holding shall on his 
death pass by inheritance or survivor¬ 
ship in accordance with his personal 
law.” 

And section 6 (1) states that lie may 
transfer any right in his holding to a co- 
tenant or to any person who, if he 
suiwived the tenant without nearer heirs, 
would inherit his right. So it seems 
that it was possible for Baji Rao to 
alienate in favour of his nephews, for 
in the event of the death of the widows 
or their re-marriage they would inherit. 
But this Act also gives no express 
authority for an absolute occupancy 
tenant to leave bis holding by a W ill. 
Before us Te/iTc/Kiiid v. Tula i (4) is quoted, 
a case that lays down that the light of 
an absolute occupancy tenant is a tenant 
right and not a propidetary right. 

At page 42 of Seth Gangabishan v. 
Balm^und (5) Sir Henry Drake-Brock- 
inan gives an interesting history of the 
absolute occupancy tenancy. He shows 

f4l 3 Ind. Cas. 52: 5 N. l>. K. 103. 

3 N. L. R. *10 at p. -12. 


tiiat originally when the subject of occu¬ 
pancy rights w*as under discussion, the 
rights of absolute occupancy tenants 
were considered to be beyond dispute. 
They were occupancy tenants "with cer¬ 
tain special juivileges, and that for 
the iiurjxxses of the settlements in 
1865 it Avas determined that any record 
of occupancy right based solely upon pos¬ 
session for twelve years should be made 
subject to any future alteration in the 
law, but that cultivators who could show 
special circumstances should be secured 
against any change in their position. 
That security was enforced by making all 
proprietors at settlement agree to respect 
all occupancy tenancies declared to be ab¬ 
solute and supplementry clauses w'ere ad¬ 
ded to the icajib-iil-arz, the 6th clause 
running: “That the said raiyats shall 
have the poAver to transfer by sale, gift 
or Will their occupancy right, with all 
its privileges on payment to us of 
a sum equal to one year’s rent for such 
land; proA-ided that in every such case, 
the tenure shall be offered for sale in 
the first instance to us, at a sum amount¬ 
ing to five years’ rent of such land, 
plus the full value without interest of 
all permanent improvement effected solely 
by the raiyat since the fixation of the rent, 
and shall not be sold to any other perscm 
unless Ave shall for the space of one 
month refuse or neglect to complete the 
purchase.” 

Thus it seems fairly clear that at the 
first Settlement it A\’as contemplated to 
allow absolute occupancy tenant to devise 
these holdings, the power, however, being 
fettered by certain restrictions and we 
think there is force in the opinion of 
the learned Judge Avho decided the above 
case that the Legislature intended Avhen 
enacting and re-enacting section 38 of 
the Tenancy Act, 1883, to cut doAAm not 
the landlords but the absolute occupancy 
tenant s rights AA'hich Avould include the 
right to deAuse. Section 38 of the Act 
of 1883 says nothing about the absolute 
occupancy tenant’s poAA'er to devise, and 
vSidvclause 7 of the section runs; “Any 
transfer made in contravention of the 
section shall be \'oid against the land¬ 
lord,’’ an amendment effected by sec¬ 
tion 9 of Act XVII of 1889. There is sax 
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interesting history of this tenure given 
by the Hon'ble Mr. Dyer in Council 
when the Act of 1920 was l)eing con¬ 
sidered : see page 336 of the C. P. 
Gazette of December 1919. It is argued 
for the respondent that unless the power 
to devise has been expressly taken away 
it remains; but we tliink that there is 
no force in the argument. Statutes in¬ 
terfering with vested rights have to be 
strictly construed, l^ut we think it is clear 
from the successive Tenancy Act that 
the Legislature did not intend to con¬ 
tinue the original power of devise 
and that the absolute occupancy tenant 
has now lost that right. The case reported 
as Ragho v. Sadoo (3) does not deal witli 
the question of the power of devise. It 
will appear fi-om the remarks on page 11* 
of that case that in the absence of a 
specific provision allowing devise the 
tenant is like other tenants incapable 
of devising and that wherever he is 
freed from disabilities of tenants he is 
so freed expressly. Under the old xVct 
of 1859, the power to devise was sub¬ 
ject to restrictions and if it were held 
now to exist it would be held free from 
those restrictions which we do not 

think is contemplated. 

The result is that we hold that the 
statement of the laiv i\\ Anandi Bai v. 
Harlal Brahman (1) that an absolute 
occupancy tenant is not empowered to 
bequeath any right in his holding is cor- 

rcct 

Let the record be returned. 


FINAL JUDGMENT. 

Hallifax, A. J. C.-'l'he opinion 
of the Bench is in favour of the 
appellant, to the effect that an absolute 
occupancy holding cannot be devi.sed 
by Will, but tlie result of the other 
suit filed by the appellant lias nullified 
the effect of this appeal. Ihe possibility 
of this was indicated in the order retei- 
ring the case for the opinion of a 
Bench. Her present claim is for a 
quarter share in an absolute occuiiancv 
holding of 10’7 acres, which i.s a claim 
as an heir to a quarter share in the, whole 
estate left by Baji Kao for his widows 

to inherit, as all the rest Jiassedjojiis 

*"*Page of 6 N. b. it .—\ 



nephews under liis Will. Jn her other 
suit she has been given a flecree for 
maintenance and the amount jaiyable to 
her is made a charge on the whole 
estate of Baji Kao in the hands of his 
nei)hews. 

It is obvious that she cannot both 
inherit the estate and liave a charge 
for maintenance on it. The decree 
giving her maintenance and making it 
a charge on the whole estate even the 
portion legally devised to others, is a 
decision that she cannot inherit any of 
it. Indeed it goes beyond the Will in 
other respects, as the Will directed that 
if her maintenance allowance were not 
paid she was to be given possession only 
of a four-anna share in one of the four 
villages in each of which Baji Kao had an 
eight-anna share in addition to a great 
deal of malik viakbuza and tenancy 
land and some houses. She has finally 
elected to keep her decree and abandon 
this appeal. It will be dismissed ac¬ 
cordingly and the appellant must pay 
all the costs in both Courts. 

K. s. I). Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeals Nos. 207-B and 

208-B OP 1923. 

June 24, 1921. 

Present :—Mr. Kinkhede, A. J. C. 
VITHAL—Pr.AiNTTFF—A ppellant in doth 

L'crsus 

SADASHEO AND ANOTHEIi—DEPENDANTS 
—Kespondents in Appeal No. 207-B 

OF 1923. 

MOHAN LAL and another—Dependants 
—Respondents in Appeal No. 208-B 

OF 1923. 

Cosharers—Lcase by one co-owner, operation of 

_ Suit for ejectment of trespasucr — Plaintiff, what 

Afi.f to prove— Material date. 

In a suit by ons co-owner for ejcc'.meiit of a 
trespas.scr from tlifi entire premise.s, the burfieii 
of proof lies on him to show that, lie had an 
unrc.strioted aiilhority to eject him on the date of 
tliesnil. The mere fact that he had suchaulhori- 
tv at some point of time in the is n-it, 

suhicient to sh»)W that lie continnc«l to bo rlothcit 
witli tliat autlioritv at the dn(.‘ f>f tJio suit, as 
ha alone entitled to call upon the defendant to 
vacate the entire premi.ses, in spite of the fact 
tliat liis other co-owner liad inanife.sted liis in¬ 
tention to the contrary by j^rantiiiK liim a fresh 
least; uf the entire premises, [p. lUU, col. l.J 
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A lease by one of two oo-owncrs can operate 
only on the lessor's half interest and is voidable 
as against the other co-owner, [p. 10-14. col. 1.] 

Appeal against the decree of the Ad¬ 
ditional District Judge, Yeotmal, in 
Civil A 4 >i)eal No. 33 of 1922 dated the 
31st January 1923. 

^Ir. M. R. Bobde, for tlie Apjiiellant. 
llr. B. R. /VnuZ/nnAvn’, for the Resj^ond- 
ents. 

JUDGMENT.— This judgment will 
govern l)oth the above appeals. Second 
Appeal Xu. 207-B of 1923 arises out of 
Suit No. 198 of 1920, which relates to 
held Survey Xo. 58, and the southern 
lialf .share of held Survey Xo.85 of Matiza 
Alamlar Jahagir. 'I'hese wereleased out by 
])laintiif, Vithal, to defendant, Sadasheo, 
Laxnian for the year 1919-1920 for ii 
'tudktu of Rs. 30 under a Icdhnlii/tit dated 
1-lth April 1919 which though taken in 
his name alone, wjts for the henetit of 
liis sepai’ated co-sharer Yeshwant Sada- 
slieo also. 

Second Appeal Xo. 208 B of 1923 re¬ 
lates to portions of helds Survey Xus. 38 
and 55 of llie same i/touza leased to de¬ 
fendant Mohanlal i^y plaintiff for one 
year 1919-20 on a makta of Rs. 62 as 
per kabuliyat dated 19th May 1919 which 
stands in the name of plaintiff and his 
c®-sharer Yeshwant Sadasheo. 

Tlie defendant Xo. 1 in Suit Xo. 198 of 
1920 so also the defendant No. 1 in the 
other Suit Xo. 201 of 1920 had agreed to 
vacate the lands respective^' held by 
them Avithout the necessity of a notice to 
vacate at the end of the year. None of 
them, however, vacated the land held by 
them Plaintiff* sent a notice to defend¬ 
ant Mohaiilal through ])ost on 21st De¬ 
cember 1919, but the latter continued 
to cultivate the land against his Avill and 
ill spite of his demand, during the year 
1920-21; hence plaintiff brought this suit 
to eject liim and also to recover one 
year’s maktci with interest from him. 
Sadasheo Avas not served with a similar 
notice; he continued to cultivate the 
land for the year 1920-21, presumably 
without obtaining plaintiff’s consent 
thereto. Plaintiff has, therefore, sued 
him also for ejectment and for recovery' 
pf the makta Avith interest. Both these 


suits Avere instituted on 14th September 
1920. The lessee in each case disputed 
the ]>laiiitiff’s exclusive right to eject 
him, on the ground that he held 
under two lessees, /. e., i3laintiff and de¬ 
fendant Xo. 2 and not under plaintiff 
alone and that ])laintiff' alone could not 
sue. The Court made Yeshwant Sada- 
slico a eodefendont in each of the two 
suits and thus made the tAvo suits inain- 
tainal)le; but in si)ite of this the plea of 
tlie non-maintainability of the suit was 
]uessed and it prevailed in both the 
suits. The defendant Xo. 1 in each 
case further urged that he had taken a 
fresh lease of the land in suit for the 
year 1920-21 from defendant Xo. 2 and 
iiad paid up the arrears of lease money 
to him and that be Avas not. therefore, 
liable for ejectment or for the lease 
monev to ])lairitiff. The plaintiff main¬ 
tained that he alone Avas the manager 
and had the right to lease out the 
land and also to collect the lease money 
from the tenants and that defendant 
Xo. 2 had no right to grant any lease 
Avhicli could bind him. Plaintiff’s suit 
Avas, hoAvever, dismissed on the ground 
that he alone could not maintain eject¬ 
ment. He, therefore, preferred appeals 
to the Court of the Additional District 
Judge, Amraoti, and the latter Court 
remanded the cases for fresh decisions 
on the merits after holding that plaintiff 
AA'as entitled to partial ejectment in 
any case unless the lease granted by the 
defendant Xo. 2 to defendant Xo. 1 be 
held, for any reason, to he binding on 
him. Against this order of remand 
there AA’ere miscellaneous second appeals 
in both the cases. Kotval, Additional 
Judicial Commissioner, upheld the 
order of remand as coiTect as the 
folloAA’ing extract from his judgment will 
shoAv: — 

“So far as I understand the loAver Ap¬ 
pellate Court gh'es no finding on the 
facts of this case. All that it does is to 
point that the dismissal of the sui?; 
iDy the First Court on the mere ground 
that defendant Xo. 2 does not desire to 
eject the tenants is wrong and that the 
suits are maintainable for partial eject¬ 
ment if Sadasheo and Mohanlal ai-e 
tenants on sufferance, or for entire eject- 
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ment if they are trespassers. Wliether 
they are trespassers liable to be wholly 
ejeeted at the i>laintilT's instaiua* or 
tenant on sulTeranee liable to be partially 
ejected is left open for determination by 
tiie Trial Court after taking further 
pleas aiul deciding* the issues thereon. 

The appeals were accordingly dismiss¬ 
ed. 

After this, each of the cases was tried 
on the merits by the iSlunsif, who dismiss¬ 
ed it on tlie grouiul that vlefemlant 
No. 2 was the sole manager and he luul 
the real authoritv to make and unmake 
tenants, and that he was right in accept¬ 
ing rent from defendant Ao. 1- 
A<?ainst these dismissals the plaintilY 
appealed to the Additional Oxstnet 
Judge, Amraoti. He set aside the Ui^- 
missals ami granted to the ]>huntiit a 
decree for joint ))osses3ion ot 
covered bv each suit to thi' 
his half share therein. He 
plaintitf had tacit authority 
fpnrl-mt \o 2 tO Ic ise OUt 

Lids ill 11)19-1920, and that as detVa< - 
ant No 2 admitted that tlic kulndii/at-'. 
Uken from defendant No. 1 in the t«-o 
cases were taken at his instmice. the 
mere fact that the kabuUyut taken iioiii 

oTirl that no importance could be attachetl 
to the accidental omission deiendaut 

ffLlXhi vlL of tlie‘defendant 
found tha election not 

Le teiLnt, idaintitf could not 
to eject e le,see from 

claim to ej comprized lu 

the "''^ole of thc^ ,,g 

each stii P ^ trespasser upon the 
consideied jefendaut No. 2’s acceptance 
land. -L iilsc) liis <i(*t of 

ol lentol “'■•?!?/ Si, to. ll.o tlef.-otl- 

0 , 1 . o the iof >1" 

ant No. t, m film" 

p^re^e\it .suits by plaintilT, was 
of the Pre..,ei revocation 

t ’t^s m thodty to act on his he- 

of plaint ft santh^ such an attitude on 

dSLdaut No. 2's part it was held that 
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plaintilT covdd assert lii.s right to joint 
possession in res])ect nf only his half 
interest in t he joint property and could 
ii'i* claiiii l‘> t‘j‘‘<^'t the tenants from the 
entire, premise.''. 'I’hc Additif^nal His- 
triel Judgt‘ also held that defendant 
No. 2 was entitled to realise- the rents 
from the tenants ami give them a 
diseharge from furtlier lialiility for the 
same. 1'iie plaiiititY’s claim for the rental 
arrears was, therefore, dismisseil in each 
case. He has, t iierefore, come up in 
second appeal, and presses iVa* a decree 
for ejeeliuent of defendant No. 1 fiom 
the entire ju'cniises and lor rental arreairs. 
The defendants Nos. I and 2, in their 
turn, ha^a‘ tiled cross-objections and they 
ui-'u* for the dismissal of the claims in 

their cntii\’t\'. ^ . 

Ill view of the lindings of fact al’ll^ed 
at by the lower Appellate (’tairt, I think, 
it is not o])Cii to the i)laintitY-appellant to 
ur-'c Lhai at the date of tlic suit the de- 

femlaiit No. 1 ^^■a- a ].ure. trespasser 
lialde to ejectment at his instance. Ac¬ 
cording to'lhe very terms t>f the lease 
dated lilh AiirillhU) in one case and 
dated imh .May 191!) in the other ca.se 
the lease was to determine by elTlux of 
lime on the ‘Hsl March 1920. J he 
relationship of lamllord and tenant 
created for this specific term of one 
vear (I919-20iwas to come to an end, 
'ipso facto, and the defendant was to be 
no longer under any ol)ligation to culti¬ 
vate Hie laud on behalf of either the 
plaintilYor defendant No. 2. Moreover, it 
is not clearly stated in the Icahuht/at 
that defendant No. 1 had undeitaken 
to return the laud to plaiutill alone, oi 
that he had made any special contract 
with plaintitY to the exclusion of delend- 
•inl No 2 against taking a fresh lease 
)vom aiiv one of them or without con¬ 
sulting the other. Under such circuin- 
stmu-es, the <ui"inal letting of the land 
to defendant No. 1, even il it be by 
plaintilf alone, must be deemed to have 
operated as a disti.iet demise for one 
vear only l).v each of Ids own part, and 
a ero.s.s-conlirmatiou of eacli for the iiart 

of the other, with<.)ut any estoppel, 
so that the joint demise of the whole 
of the premises may allecl the whole 
uf the interest passing from cacU 
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lessor. This, however, left each of the 
joint lessors the option of giving a 
fresh lease, or of giving due notice to 
quit, and also if he chose, to recover his 
several share in ejectment, and to i‘)ut 
an end to the tenancy as to the whole 
so that the ejectment may be maintain¬ 
ed, although the notice to quit may be 
given by one of the lessors only. Tiie 
plaintiff had communicated his intention 
to turn the defendant Sadasheo out, by 
serving him with a notice, and defend¬ 
ant Mohanlal by filing the suit, and 
ordinarily this could have operated to 
put an end to the tenancy not only as 
regards the tenancv of his share but 
also as regards defendant No. 2’s share. 
But in view of the attitude manifested 
bv defendant No. 2, in his turn, in liis 
conduct anterior to the institution of tlie 
suits, as found by the lower Appellate 
Court, I think that the tacit authority, 
which, according to the Additional Dis¬ 
trict Judge, had vested in plaintiff to 
grant a lease in respect of the year 1919- 
20 on behalf of defendant No. 2 and 
of himself, must be deemed to have 
been, V)Oth expressly and impliedly, 
revoked, by defendant No. 2, so far as 
his interest was concerned, long prior 
to the suit. Each had, thus, revoked 
the authority of the other to act on 
his behalf in the matter of granting 
a fresh lease of, or of ejecting the lessee 
from, the entire premises. The burden 
of proving that the said authority was 
subsisting unrestricted in every way 
do\ni to the date of the suit was on the 
plaintiff. But he has failed to discharge 
it. The mere fact, therefore, that he 
had such an authority at some point of 
time in the past, is not sufficient to show 
that he continued to be clothed. with 
that authority at the date of the suit 
(14th September 1920) as to be alone 
entitled to call upon the defendant 
No. 1 to vacate the entire premises, in 
spite of the fact that his other co-owner 
(defendant No. 2) had clearly manifested 
his intention to the contrary by granting 
him a fresh lease of the entire ]iremises. 

fresh lea.se, however, could oj)erate 
only on the lessor s half interest and 
was voidable as against the plaintiff. 

The principle underlying the case of 


Darijao Shah v. Tiran Shah (1) ma\% very 
fittingly, have applied to this case, but 
for the express and mutual revocation 
of each other's autliority. See Ramji 
Patel Kiinbi v. Syed Nur Mohammed (2). 

Under these circumstances, I do not 
think, there is anv room for inter- 

7 4 . 

ference with the decree passed for joint 
])ossessioii to the extent of plaintiff’s 
half share and for substituting in its 
place a decree fur complete ejectment 
as desired by the plaintiff-appellant, or 
for complete dismissal of the claim as 
desired by the defendants-respond- 
eiits. The cross-objections also are 
equally unsustainable as the appeals, 
and for precisely the very same reasons. 
The appeals and the cross-objections, 
so far as they relate to the lands involved 
in each suit, therefore, fail. The claim 
for rental arrears has been rightlv 
dismissed for the reasons given by the 
lower Appellate Court. 

The result is that the appeals 
and the cross-objections are dismiss¬ 
ed with costs. Costs in the Courts 
below will be paid as alread}^ order¬ 
ed. 

G. It. I). Appeal dismissed', 

Cross~ohjections dismissed. 

(11 2 X. L. H. 45. 

r>} 4 N. L. K. 45. 
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daughter—Birth <xnd death of son before vesting. 
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p.-^’ect of~Co)i3tritction of WiU—Beqiiest, whethci' 
valid — ''Disposition," meaning of. 

A testator who died in 1877 by Will exeruted 
in English n few months before death gave 
certain property to his wife and daughter with 
rights of survivorship to each other. 'I'he Will 
further provided that if his daughter did not 
beget male issue in her lifetime, the j)ropcrty 
given to the wife and daughter was after tlieir 
lives to go to his brother and his male heirs. 
If a male was born to the daughter, it was to 
inherit the real property given to them. A son 
was born to the tlaughter in 1881 but died after 
living for a day. The widow died in 11){).‘> and 
the daughter in 11)18. In a suit for possession 
by the sons of tlio testator’s brother against the 
son-in-law of the testator who claimed the property 
as the heir of his deceased child ; 

Held, (1) that after tlie death of the testator's 
widow his daughter took an estate for life; fp. 1010, 
col. 2.] 

(2) that there was no intestacy i>f the remainder; 
[p. 1011), col. 1.] 

(.‘b tlnit the wonl "inhetit" used in the Will 
did not indicate that the daughter's sons were 
intended to succeed as on an intestacy after the 
daughter’s death ; [p. 1017, col. 2; p. 1()18. col. 1.] 

(4) that the daughter's sons were intended to 
be devisees under the Will, and to take a con¬ 
tingent remainder, whicli would be converted into 
a vested remainder after the birth of the daughter's 
first son, subject to its diminxition as llie number 
of daughter's sons was augmented by further 
births ; [p. 1019, col. 1.] 

Bhagabati Baynnanya v. Kalichnran Singh. 10 
Ind. Gas. G41: 38 C. 468; 1.3 C. W. N. :m; 9 M L. 
T. 411; i:i C. L. J. l.'U: 21 M. L. d. .'187; 8 A. L. .1. 
433; 13 Bom. L. H. 375; (1911) 2 .M. W. N. 295; 38 
I. A 54 (P. C.), Bhagabati Bannanya v. Kalicharan 
Singh, 32 C. 992; 1 C. L. J. 182; 9 C. W. N. 719, 
Chunilal v. Bai Midi, 24 B. 120; 2 Bom. L. H 46; 
12 Ind. Dec. (s. s.) 812, Harris v. Brown, 28 C. 
621; 26 I. A. 150; 5 0. W. N. 729; 3 Bom. L. R. 808; 
8 Sar. P. G. J. 92 (P. C.). Dias v. De Livera, <1879; 
5 A. C. 123; 19 L. J. P. C. 26; 42 L. T. 726, con¬ 
sidered. 

(5) that no child having been born to the. 
daughter during the testator s lifetime, the dis¬ 
position in favour of the daughter .s son was, 
however, void, and there being no vesting <tf any 
estate in or after 1914 to be validated, the Madras 
Hindu Transfers and Bequests Act was inai)pli- 
cable and the disposition was not validated lhcrel)y. 

[ibid.] 

Per Rainesam, J. —The Madras Hindu 1 ran.‘;fers 
and Bequests Act is not declaratory in the^ 
that it declares what the law always was. Still it 
is certainly intended to be retrospective, [p. 1019, 

3/a(]iusummi Ayyar v. Knlyani Ammal, 38 Ind. 
Gas. 223; 40 M. 818; 21 M. L. T. 93; _5 
Shamnuga Devar v. Shanmuga Devar, 53 Ind. G‘'S. 
202, Perianyagi Ammal v. Hatna Vein Mudahar, 
76 Ind. C IS.' 1042; 18 L. W. 625; 32 AI. L. T. 13.; 
(1924) A. I. R. IM.) 316, referred to. 

The words “come into o])eration in section - 
clause (2) of the Madras Hindu Transfers and 
Bequests Act arc intended to include all cases 


of vesting after the Act, though the testator died 
before the Act. [p. 1019, col. 2.J 
Shanmuga Devar v. Shanmuga Devar, 53 Ind. 
Cos. 202, referred to. 

The Aladi’as Hindu Transfers and Bequests Act 
ajjplies to all Wills made after it and to all Wills 
made before it, when the testators die after it. 

When the testator dies before the Act : -- 
(u» If the vesting is after the Act and the legatee 
lives uj) to the termination of the ])recediiig estate} 
tlie Act applies, [p. 1019, col. 2; p. 10.30, col. i.] 
ih) If the vesting is after the Act tlie Act will 
apply even though the legatee <lied before the 
termination of the preceding estate, [p. 10.30, col. 1.] 

(c) If the vesting is before the Art, still the 
Act will ap)*ly if the devisee survives until 
after termination of the jireeeding estate. [j6i(/.) 

(d) If the vesting is before the. .ict, and the 
devisee lives until nher tlie Act, l)Ut may not or 
does not live, until the termination of the pre¬ 
ceding estate, tli(“ Ac' }\ill a))pl>’ to Jiim and he 
will transmit the vesl<*d <*sla(e to his luur.s. [//;/</. j 

iC' But when the vt‘sting was before the .let and 
the devisee does not live upto llu* termination of 
the pre<-eding estate mu* even upti> beyond tlie 
date of the passing (»f tlu; Act so as lo give, aii 
opportunity for the Act to operate uj)on his con¬ 
tingent and void estate and convert it to a vested 
and valid estate, the Act does not apply, [p. 1050, 
cols. 1 & 2.] 

Perianyagi Ammal v. Hatna Vein Mudaliar, 76 
Ind. Gas. 1042; 18 L. W. 62.3; .32 M. L. T. 137; 

(1924) A. 1. R. (.M.) 31(5. Kudofia \’enk-ay(imma v. 
Kakarla Xarsamina, .35 Ind. (.'iis. 1.30; 10 M. .)!(); 
31 AI L. 3. 33; 20 M. I.. T. 221: 1 B. W. 189. 

Muthuswavii Ayyar v. Kah/ani Ammal, .38 Ind. 
Gas, 223; 10 M. 818; 21 M. B. T. 93; .3B. W. .331, 

referred to. 

All that the Act docs i.s, that it validates certain 
dispositions which, but for it, would be void. But 
one has to stop its application when the applica¬ 
tion sought is not the mere validation of a dis¬ 
position but involves the transmission l)y inherit¬ 
ance of the interest which never existed upto the 
time of the succession, [p. 1050, col. 2.J 

Per Jackson, ./.—“Disposition” is a word of 
most general import and includes distribution. 

[p. 1051, col. 2.1 . , , 

There is notiiing in the language of the Madra.s 
Hindu Transfers and Bequests Act to give it such 
comprch^'iisive character as to make it ai^plicable. 
to every disposition in a Will execnite<l before it. 

Appeal against the rieeree of the Court 
of the Second Additional Subordi¬ 
nate Judge. Tanjore. in O. S. No. G8 
of 1919, (O. S. No. 81 of 1919, Suh-Court, 

Kumbalvonani). 

Mr. S. Vay^ad fcha riar, for the Appellants. 
Messrs. .1. Krishnaswami Iyer, M. S. 
Venhitarama Iyer and T. Tyayaraja 
Ii/er, for the Uespondents. • 

JUDGMENT. 

Ramesam, J. -This appeal arises 
out of a suit for possession 
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lie })laintilYs rlaimiiia* to l»o entitled, 
after the death of oiu* ^'enl])u Animal, 
to the suit i)ro]teri ies, of which a lease 
for seven years had hcen granted hy 
her to the ori.u'inal sole defendant on 
li)th June 1^)18. The lessee pleaded 
that, under t)ie ^^dll of tin? last male 
owner (’uppuswami Ai,\'ar, Veinhu 
Aininal's husliand, .\lr. '\\ V. (Jopala- 
swami Aiyar is mitilled 1u tlie ])ro])er- 
ties after her death, and not the 
plaintitYs. He also contemied that the 
lease was hindin," on the j’emainder- 
man. One of the issues (irie:iually fi’ain- 
ed was Whether the suit is bad hir 
tlie non-joinder of T. A'. Cioiudasami 
Aiyar as a jiarty to it.” d'lie case was 
set down f(jr preliininar\' ar.mnnent on 
this issue and on 28l]i iSeptember lt)20 
T. V. Oopalaswami Iyer was added as 
second defendant in the suit. 'I'he Sub¬ 
ordinate Judft'e found outlie (Jtli issue 
that the lease by Veinbu Annual u*as 
not within iier conpietimcy to yrant. 
On the Ilth and I'Jtli issues, lie found 
that the second defendant fand not the 

])laintifTs) was entithal to the vested 
remainder in the suit lU’ojierties after 
Vembu Aminal's death. I le accordiimly 
dismissed the suit, d'lu' first defendant 
hied an appeal a.u'ainst the lindiuir on 
the ()th issue but Ave are informed 
that he has since liecome an insolvent 
and his aj^peal has not been prosecut¬ 
ed. The present api-ieal has lieeri pre¬ 
ferred by the plainlilfs and in this 
appeal, neither party (pieslions the 
correctness of the findiu,L>- on the Gtli 
issue. 

The followinc: ])edie'ree shows tlie re¬ 
lationship of the parties:— 

( T "l 

Cuppuswami Iyer, Siaulnram Iyer 

the testator 
died September 
1877 

Widow died iron ' ( 

1 Firs S-'coiid (> 

VemVni Ammal, plaiutilT. liaintiu 

died 1918, ^ 

Gopalasami Aiyar, --- 

defendant No. 2. ^ —-■- 

Son born and I^ourth 

died 1881. plaintifi. plaintiff. 


The last male owner of the suit pro- 
]>erties was Cuppuswami Aiyar. He 
<!ied ill September 1877 leaving his 
daughter Venil.m Ammal. His last Will 
—about the genuineness of which there 
is no tpiestion—is dated 24th July 
187(i. He was a Pleader of the Tanjore . 
District (.’ntirl. T'he Will is in English. 
His widow died in 1903 and the daughter 
in 1918. 

9’wf) f[nesti(.ins arise i>n appeal—(1) 
Wliat is the ]U'oper construction of the 
Will? (2) If the cfuistruction is, as con- 
timded by tlie respondent, is tlie dis- 
]K>sition validatefl by I\Iadras Act of 
191 The Will (Exliibit A) provides 
tiial the lands should l»e managed by 
Ids brother and iialf the income should 
be enjoyed by him, in his own right. 
He gave alsc; one house to his brother. 
Another house and the other half of 
his lands weie given “ to the wife and 
daughter with the right of survivorship 
to each other, /. c., wife and daugliter.” 
Lower down lie lu'ovides: “ If my 
daughter does not beget male issue in 
her lifetime lialf the lanrl and the 
liouse given to my wife and daughter 
by this Will sliall after their lives go 
to m>' brother and his male lieirs. If a 
male is born to my daugliter, it will 
inhc'i'it tlie real properly given to iny 
wile and daughter.” 

The Will ju'ovides for an estate dur¬ 
ing the joint lives of the wife and 
daugliter, to be taken liy them as 
tenants-in-coninion with a remainder in 
fav(»ur of each for her life after the 
death of the other. In the events that 
happened, after the death of the widow 
ill 1003, llie daughter’ took the estate 
and it is conceded hy both parties 
that it was an estate for her life. The 
question i.s.—Did tlie Will dispose of 
the remainder after the daughter’s life 
estate ? If so wliat is the eO’ect of the 
disposition ? The respondent's conten¬ 
tion i.s that the Will gave a contingent 
remainder to tlie daughter's sons—the 
contingency being, the coming into 
existence of the daughter's son. He 
accordingly argues that, when a son 
was bom in 1881, the contingent re¬ 
mainder was converted into a vested 
remainder when the boy died after 
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living for a day; that it v'as then in¬ 
herited by his mother vho took the 

limited estate of a Hindu 
and, after her, it was inlierited n> 
the second defendant in HUo. l 
may be ol^served here, that, at this 
stage we are concerned only ^ ^ 

construction of the \\ ill with t le 

validity of such a disposition as is con 
tended*^ for bv the respondent. 

iMr. Varadachari, for the appellants 

argues that the testator 
to make anv disposition under the i 
in favour of the daughters sons but 
intended that the Hindu Law ot 
ance should operate in favour ol the 
dausliter's sons. Wlien the (lau,,htPi 
died in 1918, tlie daughters sons, ir 
anv, would have taken it In.t as on > 
one was born and even he did not 
survive unto 1918 the plaint ills took 

the estate, l.o support of th^s argunieii^, 

he lavs si)ecial emphasis on 
‘inherit- wliieh lie argues 

time’ should be construed 

issue surviving lier. Will 

nivasit v. Dcnida//udapo nt 11, the 

in which is somewhat 1 ,;,!^ 

bequest was in favour of 

who was to transmit th I . 

to her male dessendants Ihe 

‘male descendants V/, j fon- 

words of purchase. 'Y of ''’bihiitancc 
strned them tlmii" it the 

while Shepherd, J., ‘ and 

daughter got after iier death, 

there was an intestacy effect, 

leaving the H ndu Law to ^ 

This case does 

us. He also iefer=. ' ^ ^vhere it was 

V. Sivakcimi Ti dicia Committee, 

pointed Hi . t ‘‘ihe words ‘ have 

(at page 3oB) that rueaning leave 

S‘t"e'T,;pran:v“co„;c;b;,. 

g II i!: ss 

P. 0 . J. 610; 6 Ind. !>««• / 


the construction of the expression 
“ be"et male issue in her liletime " 
is only another way of stating his con¬ 
tention about the construction of I he 
second .sentence in the clause. If the 
second sentence can he const rued, 
as he contends for, as a disposition in 
favour of onlv ilaughter's sons who 
survive Vembn Ammal or as iirovidiiig 
for the succession of the daughter's 
son, as on an intestacy, in either case, 
the plaintiffs get the property. It is 
immaterial what the first sentence in 
the (danse means as, either under the 
Will (if'heget male issiu>' means leaving 
male issue: surviving Imr) or 
the plaintiffs are entitled, Ihns, the 
eonstriiction of the first sentence need not 
detain ns. It is the second .sentence 
that has to be eonsidcred. 

The question is. Does the 'y>id 
‘inherit’ indicate that the daughters 
sons were intended to succeed, as on 

an intestaev, after the daughlei s death. 
In Bhaqabnti Barmanya v. Kalichauin 
Sinqh d?) similar contention ivas raised 
as to the Bengali words Lttaradhi- 
hara Sutre" translated as “by rights 
ot inheritance’’ and negatived by tlieir 
1 of th? Privv (ouiicil. Ill? 

Iii'stice who decided tlie ca.sc 
n the'^High Court of Calcutta [Bhaya- 

(.1)1 explained the exprt'ssioii a.s altei 
•ikei-:” and Lord Maenaghten eon- 

( urred with it. In Watkins v. lycdnck 

(5, I-Y,^''VfY"YdmrU’ lu'e'use,! 

the testator as equivalent simply to the 
'Yn' cIaS’ V. Bai Man (0) ,the 

ir^wi i::^d the 

Wm (Contained a dispo.sition in favour 
of he daughter and the intention was 
H i hat she should succeed as hei r. 
St pre<tetased the mother. In 

as C. -108; 15 C. W. N\ 39.]; 


\ -t; ^ * 

(3t f 1805^1 -- 

4 io; 2 Bom. U E. 46; 12 lud.P.o. (-X. s.) 

m. 
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Harris v. Brown {1) the words “de¬ 
scend to the eldest son,” were said to 
be the same as “ devolve or go“ and 
it was lield that the eldest son took 
under the Will. In Moulvi Maliovicd 
Shnmsool Hoocla v. Shewakram (8) 
their Lordships say “ The testator uses 
the word ‘heii’’ as signifying the person 
who is to take immediately in succession 
to another,” On the whole I am inclin¬ 
ed to agree with the respondent’s conten¬ 
tion that the daughter's sons were intend¬ 
ed to be devisees under the Will and not 
to succeed as on an intestacy. 

Mr, Varadachari next argues that the 
(laughter's sons were intended to take 
only if they were born before the testa¬ 
tor's death. He refers to Mayin v. 
Thompsoji (^)) and Ditfti y. Be Livcra (lOj 
quoted by Lord Macnaghten in Bhaga- 
bati Barmanya v. Kalicharan Singh 
(3). I have no hesitation in rejecting 
this contention. Assuming sucli a rule 
gives effect to the intention of Hindu 
Testators also (c/. the Hindus Wills 
Act of 1870, section 2) the exception 
to the rule, recognised in English Law 
and Indian Succession Act, section 99, 
extended by Hindu Wills Act to Bengal 
should be applied to Hindu Wills also 
as expressing a rule of common sense, 
giving effect to intentions of testators 
in favour of persons described as stand¬ 
ing in a particular degree of kindred 
to a specified individual “when the 
possession is deferred until a time 
later than the death of the testator, by 
reason of a previous bequest.” Even 
in Bhagabati Barmanya v. Kalicharan 
Singh (3) the rule was not actually 
applied in ascertaining the intentions 
of the testator. The consideration that 
the well-known doctrine of Hindu Law 
(laid down in the Tagore case*) that a 
gift to an object not in existence is abso¬ 
lutely void—a consideration that must 

i7) 26 C. (»21; 28 I. A. 159; 5 C. W. N. 729 3 
Horn. L. R. 808; 8 Sar. P. C. J. 92 (P. C.). 

(8) 2 I. A. 7 at p. 15; 22 W. R. 409; 14 B. L R 
226; 3 Sar. P. C. J. 405. 

(9) (1854) Kav 638 at p. 613; 18 Jur. 826- 2 W 
R. 582; 101 R. R. 785; 69 E. R. 271. 

(10) (1879) 5 A. C. 123; 49 h. J. P. C. 26- 42 L 

T . 726. _ 

•See JoUndro .1/oAun Tagore v.Uantndro \loku-n. 
Tagore, 18 W. R. 359; 9 B. L. R. 377; Sup. Vol, 

A. 47; 2 Suth, A C. J. 6^2; 3 Sar. P. C. J, 82.— [Ed.] 


have been known to the testator in the 
present case also—did not preA^ent the 
application of the exception to ascertain 
the intention in that case. It is true 
that in that case, the disposition failed 
as to those born after the testator’s 
death on account of the rule of Hindu 
Law governing a gift to persons not 
in existence at the time of the testator’s 
death hut it took effect as to those 
in existence at the testator’s death, the 
rule in Leake v. Robinson (ll) not 
being applicable. I may also add that 
in this Presidency, the rule in Mann v. 
Thompsoni^) was not applied in Kudopa 
\'enkay(imvia v. Kakarla Narsamma (12), 
The next alternative contention of 
^Ir. Varadachari is—even if the daugh¬ 
ter's sons were intended to take under 
the Will, they take only if they survive 
the daughter and do not take a vested 
estate immediately after birth. He 
points out that if the first son of the 
daughter takes a vested estate as soon 
as he was born other sons of the 
daughter would be deprived of all bene¬ 
fits under the AVill a result not intend¬ 
ed bv the testator, unless the somewhat 
complicated construction is adopted that 
as a second or third son is born, the 
earlier born sons would be divested 
p7‘o tanto so as to give the last born 
an equal share with the others. This 
complicated construction is the one 
suggested by the respondent and adopt¬ 
ed by this High Court in Kudopa Ven~ 
kayamma v. Kakarla Karsamma (12). 
The principle that a contingent estate 
becomes converted into a vested estate 
as soon as he contingency happens is 
not a principle peculiar to the English 
Law or to the Indian Succession Act 
('section 107). In Hickling v. Fair (33) 
Lord Davey says: “ It is an elementary 
principle in the construction of Wills 
that a gift to a class after a life inter¬ 
est or life-rent includes all pei*sons 
within the description of the class who 
were alive at the testator’s death or 
have come into being during the life¬ 
time of the life-tenant or life-renter. 

(11) (1817) 2 E. R. 363; 3 Mer. 363; 16 R. R. 168; 

35 E. R. 979. 

(12) 35 had. Cas. 150; 40 M. 540; 31 M. L. J. 33; 

20 M. L. T. 221; 4 L. W. 189. 

(13) (1899) A. C. 15 atp. 35; 68 L. J. P. C. 12. 
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That principle is common to Scotland 
and England, and is applicable, L 
should suppose, wherever tlie English 
language is used.” The Indian Legis¬ 
lature thought fit to extend it to 
Bengal Hindus. The better principle 
is to permit the vesting at the earliest 
possible moment consistent with the 
language of the testator i. c., imme¬ 
diately after the person named comes 
into being, unless there are express 
words postponing the vesting till after 
the termination of the preceding life- 
estate. (See also Jarmanon Wills. Volume 
II, p. l(iG7, Halsbury’s Laws of England, 
Volume 28, page 710, section 13.‘^9.) 

I, therefore, agree with tlie respond¬ 
ent’s contention that the AVill shouM 
he construed as giving a contingent 
remainder to the daughtei-'s sons, such 
contingent remainder being converted 
into a vested remainder after the birth 
of the first daughter’s son, subject to 
its diminution as the number of daugh¬ 
ter’s sons is augmented by further 
births. 

The next question is. What is the 
effect of this disposition? As the law 
stood upto 1914, the disposition is void 
by the rule in the Tacfore case, as no 
child was born during the testators 
life-time. Xo estate vested in the child 
born in 1881 as he died immediatel\. 
He did not transmit any estate to his 


li6irs 

Does the Madras Act I of 1914 ('com¬ 
monly known as Seshagiri Aiyars Act) 
make any difference? In my opinion 
it does not. 

The Act is not declaratory m the 
sense that it declares what the law 
always was. Still, it is certainly in¬ 
tended to be retrospective. The e.\tent 
to which it can be used retrospectively is 
indicated in section 2 (2) and in various 
decisions of this Court IK oudopa V enka- 
ycrmma v. Kakarl ^arasainvia 12. 
Muthuswaini Ayyarv. K al yan i Am ^ J;! , 
Shanmuga Devar v. Shanmuga Devar{UK 
and Perianayagi Ammal x Rainavelu 
Mudaliar(m] the Act Has been used 

(14) .38 Incl- Cas. 223; 40 M. 818; 21 M. L. 1. •).>. 
5 L. 334. ^ 

13 1 W, 0.3, 3. M, L. 

T. 137; (1024) A. I. K. (M.) 316. 


retrospectively. The actual deci.sioii iu 
these cases does not. lielj:) the respondent 
who wants the principle of these cases 
to be extended. 


The argument on tlie Act centred on 
the meaning of the expression “ come 
into operation.” Tlie ajipellant contends 
that it is synonymous with ‘rest.’ Tlie 
respondent points out such a construc¬ 
tion excludes cases obviously with the 
intention of the Act c.g., cases wlien a 
vested remainder becomes vested liefore 
the Act hut the actual enjoyment is to 
begin after the Act. He also relies on 
the contrast between the woi’ds “ come 
ijito operation ” and “vested” in tlie 
clause i2i. To this last argument, the, 
appellant replies tliat the words “vest” 
and “operate" are used somewhat in¬ 
discriminately in tlie. Act and refers us, 
to the otlier sections. This is true; 
and yet I (lo not agree witli the ap¬ 
pellant’s contenlion that the term of 
vesting is all that ivas intended. Xor 
am I alile to agree witii the respond¬ 
ent’s contention that the words were 
intended to denote only tlie term of 
distribution. In iiiy^ opinion, the words 
“ come into opei’ation ” are intended 
to include all cases of vesting after 
the Act though the testator died liefore 
the Act. [See Shanmuga Devar v. 
Shanmuga Devar (15) where Sesliagiri 
Aiyar, J.*, uses the words ‘final vesting’—a 
case of transfer.] But, in cases where 
the vesting may happen before the Act 
on a proper construction of the Will, 
the Act will further lieJp the devisee 
named if he survives until after the 
termination of the preceding estate, so 
as to be able to take actual possession 
of the property. Hut for the applica¬ 
tion of the second princi])Ie, lie himself 
must survive. An analysis of the pos¬ 
sible cases may serve to clear my view 
on the application c»t the Act. 


(1) The Act applies to all Wills 
made after it and to all Wills made 
before it, when the testators die after 
it. This is an obvious case. 

(2) When the testator dies before the 


Act :— 

ia) If the vesting 
and the legatee lives 


is after the Act 
upto the termb 


0 
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nation of the preceding estate the Act 
applies. This also is an obvious case. 

{b) If the vesting is after the Act 
the Act will apply even though the 
lagatee died before the termination of 
the preceding estate e.g., a testator 
died in 1877 giving a life-estate to his 
daughter and remainder to his daugh¬ 
ter's sons. A son is born in 1915 but 
dies before the daughter who lives 
upto 1918. The remainder becomes 
vested in the son at his birth and when 
he dies it goes to his heirs, [Periana- 
yagi Arnvxal y. Ratnavclu Mudaliar (16j 
is an example.] IMnthuswami Ayyar v. 
Kalyani Ammal (14) is an example 
of a declaratory suit before the death of 
the life-tenant]. 

(c) If the vesting is before the Act, 
still the Act will apply if the devisee 
aurvives until after the termination of 
the pi*eceding estate e. g., in the last 
illustration, if a son was born in 1881 
and survives his mother, he takes the 
estate. This case will be excluded from 
the operation of the Act if the appel¬ 
lant's contention is accepted. TJie 
further transmission of the estate to the 
devisee's heir is an obvious result. 

(d) 1 would even concede a further 
case. If the vesting is before the Act 
and the devisee lives until after the 
Act, but may not or does not live 
until the termination of the preceding 
estate, the Act will apply to him and 
he will transmit the vested estate to 
his heirs. 

In this case, the proper construction 
of the Will involves a vesting before 
the Act. The disposition is void by 
reason of the Tagore case ; if the de¬ 
visee lives beyond 1914, the void vest- 
ino* will be converted into a valid 
vesting by reason of the Act. The estate 
having vested, descends to the heirs of 
the devisee IMuthuswami Ayyar v. 
Kalyani Ammal (14) is an example]. 

(e) This is the last case that can 
happen and it is the present case. 
When the vesting was before the Act 
and the devisee does not live upto the 
termination of the preceding estate nor 
e /en upto beyond the date of the pass- 
in^ of the Act so as to give an oppor- 

tu^ty for the Act to operate upon his 


contijigent and void estate and convert 
into a vested and valid estate, the Act 
does not apply- In. such a case, the 
devisee took no estate and transmitted 
no estate—a result which is a bare 
statement of actual facts and does not 
involve any legal subtlety. To hold 
the opposite and to say that the Act 
applies to this case also is to say that 
an estate which never vested and which, 
therefore, never existed (not even as a 
contingent estate—being void) descend¬ 
ed by inheritance to the heir of the 
person who was intended to have it but 
never had it—a fiction for which there 
is no warrant in the language of the 
Act and to give effect to which would 
be unparalleled in the annals of legisla¬ 
tion. Mr. Krishnaswami Aiyar points 
out to the fact that, in cases {a), (b) 
and {d) (when the vesting liappens at 
a time different from the falling into 
possession) the estate will be trans¬ 
mitted to the heirs of the devisee. 
This is true but this is not because 
of the Act but because the interest of 
the devisee Avas vested in him before 
his death. What interests descend l)y 
inheritance is a matter depending on 
general principles of law. The Act has 
nothing to do with it. All that it does 
is it validates certain dispositions which, 
but for it, would be void. But one has 
to stop its application Avhen the appli¬ 
cation sought is not the mere valida¬ 
tion of a disposition but involves the 
transmi.ssion by inheritance of the inter¬ 
est which never existed upto the time 
of the succession. Mr. Krishnaswami 
Ayyar argues that the effect of section 
2 \2) is, as if the Act existed prior to 
1881, if not before 1877. 1 cannot 

accept this construction of the Act, as 
it involves, in my opinion, fictitious 
devolution. 

Mr. Krishnaswami xVyyar refers to 
Jarman, Volume II, p. 1353, to show 
that contingent remainders may descend. 
According to the passage cited, they 
descend only when the contingency is 
a collateral event not relating to the 
devisee; but the principle is inapplica¬ 
ble when the contingency is the passing 
of an Act validating the disposition 
and tha devisee surviving, at least, 
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after the passing of the Act. The real 
aiiSAver to the argument is tliat, there is 
not even a contingent interest, for con¬ 
tingent interest means a vali(i con¬ 
tingent interest not a voii.1 contingent 
interest. 

I, therefore, diller from the Suhoinli- 
nate Judge on the application of Act I 
of 1914, allow the appeal and <lecree 
the plaintitYs' suit. In api»eal, the second 
defendant will pay their costs. In the 
Court below, both the defendants will 
be liable for their costs. The lirst 


defendant will be liable for the mesne 
profits from 17th xVugust 1918 \ipto the 
date of the suit and for the mesne profits 
subsequent to tlie suit. The (.'ourt 
below will ascertain the mesne tuofits 
upto the date of the suit and then 
pass a final decree. The mesne pro¬ 
fits subsequent to suit will be determined 
in execution. The Sul>ordinate t'ourt of 
Kumbakonam will take up the ))oint re¬ 
served and pass the final decree. 

The memorandum of objections by first 


defendant is dismissed with co.sts. 

J^lCkson, J.—I have had the advan¬ 
tage of reading my learned brothers 
judgment, and liave arrived at the same 
conclusion though by a different rt)ute. 
Two circumstances lead me to interpret 
the Will, Exhil)it A, as making the male 
born to the testator s daughter heir to the 
real property given to his wife ami 
daughter after their death and without 
any intention that the property should 
vest in him at birtli and come to him by 
survivorship. In the first j)lace the tes 
tator liaviiig delil>erately chosen to write 
his Will in English may 1 think he jne- 
sumed to have intended tliat the woid.s 
employed should bear their commonly 
accepted connotation. In the 
place it will be found that the \\ ill oiigm- 
ally ran “ If my daughter does not 
beget male issue in her lifetime Jialf the 

land and the house 'fmr 

and daughter by this W ill shaU aftei 

their lives go to my hrother and "J"'*® 
heirs. My earring etc 
be presumed what should happe - 

daughter did have male issue, and no 

doubt the testator on reading oy* ^ 
Will, saw that it should not b. 
matter of presumption. So he ins-itei in 


smaller script, “ If a male is born to my 
daugliter it will inherit the real pi()i)erty 
given to my wife and daughter which 
1 take to mean ‘the properly shall after 
their lives go to her male issue’ luerelj' 
expamling the previous sentence ; where¬ 
as if he had intentled that i)ropery should 
vest in her male issue from inrtli, the 
testator would have made it clear in a 
separate clause. 

If, lujwever, the alternative and, of 
course, perfectly reasonalde construction 
is adopted, so that the property vested in 
the male issue from tile moment of birth 
it remains to be considered how far this 
Will can be validated by the retrospective 
efiect of Act I of 1914. Tlie \\ ill is 
dated 187G. The testator died in 
1877. A son was bora to the daughter 
in 1881. 'riie testator's widow died in 
1903 ; his daughter in 1918. Therefore, 
the Will was executed before Act 1 of 
1914 ; but the provisions of the Act apply 
to such of the dispositions made in it 
as were intended to come into 0 ])era- 
tion at a time subsequent to the ])assing 
of the Act. [Section 2 {2) Act 1 ot 19ilj. 
It is argued for the appellants that “ dis- 
po-sitions ’ can refer only to the vesting 
under the Will, and inasmuch us tlie 
vesting on the birtli of the son in 1881 
was null and void, tliere is no dis})osition 
to be consideietl which can be said to 
have been intendcfl to come into oi)eration 
after 1911. For the respondents on the 
other hand it is argued tJiat “disposi¬ 
tions ” include distribution, and the pro¬ 
visions of the Act apjdy to the distribu¬ 
tion in 1918 on the death of the daughter. 
It is further argued that inasmuch as 
the Act api>lies to tJiis disposition it must 
1)6 held to apply to every disi)osition in 
tlie Will ; in other words the Will must 
be read in the light of Act 1 of 1914 from 

the date of its execution, because one of 
its (lispositions has come into operation 
after the passing of that Ano¬ 
thing in the language section 2 to give 

it this comprehensive ■ character, and am 

sure that if that had been the intention 
of the Legislature it both could and would 
have expresssd it in plainer terms. 

[ agree, however, that disposition 
whicli is a word of most general import 
includes distribution, and whut we have 

/ 
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to consider is tlie elYect of tlie Act on 
each dispositi(*n as that disposition come 
into operation. The ' vesting ' sliould 
have come into o]'ieration in 1881 vhen 
the son was born, but obviously the Act 
could have no bearing at this date, and 
this disposition was void. The next dis¬ 
position is the death of the widow in 1903 
M'ith which the Act has nothing to do. 
Then in 1918 the daughter flies and under 
the Will as now interpretefl if there is a 
son vested with the estate he as survivor 
succeeds to its enjoyment. But there 
is no such son, and, therefore, at tliis point 
of time there is no one to inherit under 

the Will. 1 do not think the death of 
the sou soon after his birth in 1881 and at 
any rate before 1914 affects the question. 
Ihider the Will a male already vested 
witli the estate must succeed t!ie last life- 
holder. The son was certainly not vest¬ 
ed in 1881 for that flisposition was not 
intended to come into operation and 
obviously did not come into operation 
after 1914 and is, therefore, void. When 
then was he vested (supposing him to 
have survived)? Not in 1914. The Act 
itself cannot be regarded as a disposition 
vesting all the heirs who had failed to 
become vested previously owing to the 
Tagore case. And not, in my opinion, 
in 1918. The death of the mother could 
not vest the estate in her son. Of 
course he might inherit in the ordinary 
sense of the term but that brings us back 
to the alternative construction of the Will. 
If the Will is to be construed as allow¬ 
ing the male already vested to take the 
property as survivor on the decease of 
the life-holder, one can only say that no 

male was so vested in 1918. Because 
that disposition of the Will he., the vest¬ 
ing* on the date of birth, had become 
operative before the passing of the Act 
and, therefore, entirely null and void. 
There was no other vesting disposition 
whicli could or did occur. The only 
other disposition to come into operation 
".eas the distribution, and when that 
occurred there was no one with a vested 
title who could succeed. , Of course the 
accident of the son’s death sirnplifies 
the problem, but I agree with Mr. Varada- 
cliariar that the solution would be 
the .same if he survived. It might be 


[ 1924 , 

an extremely liard case if he did sui'- 
vive ; but no liardship would arise in 
the present case if on my construction 
the Will was taken as giving him the 
.succession by right of inheritance in the 
ordinary English sense. 

V. X. v. Appeal allotved; 

K. s. D. Suit decreed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 287-B of 1921 

June 30. 1924. 

Present:—:Sh\Kinkhede, A. J. C. 
Ij.VXMI and others—Dependants 

—Appellants 


vcvsu 

A ENKATRAO —Plaintipf 
—Respondent. 

Limitation Act [IX of lOOH), s. li)~Mortgage- 
debt Acknowledgmeyit by female heir and tres¬ 
passer, whether good—Counsel and client—Ad¬ 
mission by Counsel in point of law—Minor party 
whether affected. ' ’ 

An acknowledgment of a mortgage-debt by a 
limited female heir does not extend'limitation as 
against the reversionary ovmcr, much less does 
a renewal mortgage by a trespasser extend it 
[p. 1035, col. 1.] 

Soni Ram v. Kanhaiya Lai, U) Ind Cas ‘>01- 
35 A. 227: 13 M. L T. 437; 17 C. W. x\. (ido' 11 
A. L. J. 389; (1913) M. W. X. 470. 17 C. L. J. 488; 
lo liora. L. K. 489; 25 M. L. J. 131; 40 I A 74 
IP. C.). followed. ’ * 

An admission on a law point bv a Pleader 
cannot affect the interest of a minor, [p! 1055, col 2 j 

Appeal against the decree of the Addi¬ 
tional District Judge, Akola, in Civil 

Appeal No. 318 of 1915, dated the 
13th May 1921. 

Y' file Appellants. 

Mr. G- G. Hativalne, for the Respond¬ 
ent. 


—This appeal arises 
out of a suit instituted by one Trimbakrao 

foi recovery of possession of certain pro¬ 
perty to which he laid claim as a son 
duly adopted to the last male holder, 
Rustumrao, by his widow, Laxmi, defend¬ 
ant No. 1. on 3rd July 1913. He died 
during the pendency of the suit and in 
his place his widow, Chandrabhaga, was 
biought on record as his legal represen¬ 
tative. Chandrabhaga also adopted a son 
and her place hasbeen taken by the adopt¬ 
ed son \ enkatrao. The defendants to the 
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suit were Liaxnii tlie widow of Rustiimrao 
(defendant No. 1), Yelliai the widow of 
Kustuinrao sbrother Ycshwaiitrao(defend- 
ant No. 2), Ajani theniolherof Kustunirao 
(defendant No. 3). Hajai the sister of 
Kustunirao (defendant No. 1), Laxmaii 
and Champatrao tlie Jinsband and son of 
Bajai (defendants Nos. 5 and (>) and two 
more persons jMaroti and the firm of 
Surajnial Jagannalh jMarwari (defendants 
Nos. 7 and S) as transferees from Ajani 
defendant No. 3. Tlie original plaintiff's 
adoption was challenged and his right of 
suit denied l)y all ihe defendants witli 
the result that his claim was dismissed, 
against all the defendants except Laxnii 
defendant No. 1 by the first two Courts, 
but the dismissal was set aside by this 
Court in Second A])peal No. 423-Bof liU7 
on 2Gth April 1920 and the case was 
remanded for decision of the other points 
which had been left undecided in the 
first appeal. On remand the case came 
on for hearing before ]\lr. M. K. Pathak 
the Second Additional District Judge, 
Akola. During the pendency of that 
appeal Ajani (defendant No. 3j die<l and 
on her name being struck out, Bajai and 
her husband and son and the other de¬ 
fendants were renumbered as defendants 
Nos, 4 to 7 as Lalchand son of Surajmal 
and his son Poonamchand, Avere owners 
of the firm of Surajmal Jaganiiath, their 
name were shoAvn as defendanst Nos. 7 
and 8. The defendants Nos. 1 and 2 
and Champatrao were represented hy 
Pleaders at some stages of the appeal but 
the other resjiondents jiarticularly rc- 
sx)ondents, Bajai, Lalchand and Poonam¬ 
chand do not appear to have taken care 
to attend at the hearing of the ajipeal. 
Respondent Champat's Pleader was i\Ir. 
Rajwade. Plaintiff had applied for 
amendment of her plaint on 23rd Decem¬ 
ber 1915 for including in it a prayer for 
possession of one-third share of Survey 
No. 71, one-fourth share of Survey No. 1 
of Mouza Warwant from Avhich after 
the death of. the original plaintilT 
Trimbak his AvidoAV Avas forcibly dis¬ 
possessed by defendants Ajani and 
Champatrao (defendants Nos. 3 and fb, 
but it remained unnoticed Avhen the 
axjpeal Avas disposed of hy Mr. R. \ . 
Paranjpe. It was revived before Mr. ■ 


M. K. Pathak and Avas granted in spile 
of the opposition of t'hamjAalrao (defend¬ 
ant No. ()) and tlienmendment alloAved. 

The special defence raised bv defend¬ 
ants Yelhai^ (defendant No. 2j, Ajani 
(defendant No. 3), Bajai and Jier husliand 
and son (defendants Nos. 4 to (b and 
Surajmal and Poonamchand (defendants 
Nos. 7 and S) Avhich was also adjudicated 
upon in the first Court hy Mr. A. S. 
Sat he, Sul> Judge, l)eforc remand, ad¬ 
versely to their resjiectiA^e coiitentions, 
AA'as not reiterated or ]>ressed in the 
appeal at the stage Avhen it came on 
for Iiearing liefore Mr. Pathak after re¬ 
mand, as those resi.xnidents either remain¬ 
ed absent or did not i)j-ess for maintain¬ 
ing the dismi.ssal of the claim as against 
them. Thus the points, Avhich Ihe "Addi¬ 
tional District Judge thoiight lie Avas 
called ni)on to disjiose of liy his judg¬ 
ment, Avere narroAA'ed down. This'state 
of things led the Additional District 
Judge to think tliat “on tlie merits of 
the case there are no other jioints in¬ 
volved Avliich call for fresh decision.” 
The Court, thei'efore, passed a <lecree 
against tlie <Iefendanls declaring the 
adoption of Tiimhakrao to lie valid, and 
lield tliat his legal rei>i-esenlalivc Avas 
entitled to he j)ut in xiosse.ssion of the 
jAroiierty in suit subject tc) the right of 
residence of defendants Nos. 2 and 3 
Yelhai and Ajani in the gadhi and in 
the house below it for their resiiective 
lives. 

Amongst the findings recorded hy Jlr. 
Achvntrao Sathe in Ids elaliorate judg- 
ment dated 10th November 1914, thei’e A\ as 
a finding on issue No. 8 Avhich dealt 
Avith tlie rights of the defendants 
Nos. 7 aiul 8 on the basis of a mortgage, 
dated 23rd December 1895, executed by 
Rustumrao and of its renewal mortgage 
executed by Ajani (defendant No. 3j on 
21st February 1902. It was lield that 
the claim on tlie mortgage Avas time- 
barred as there Avas no acknoAvledgnient 
before 23rd December 1908 by Kustiun- 
rao or any of hi.s heirs. The plaintiff was 
accordingly declared not bound liy any 
nitirtgages in favour of defeinlant No. 8, 
Theue Avere other 6ub.se<{ueiil mortgages 
hy defendants Nos. 2 and 3 Yelhai and 
^\^mi. But they also Avcrc declared not 
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binding on plaintiff. The alienations 
made in favour of defendants Nos. 2 and 
3 by defendant No. 1 were, however, held 
binding and effective as against plaintiff 
during the lifetime of those defendants 
Nos. 2 and 3, they being entitled to 
maintenance for life. The gift by defend¬ 
ant No. 3 Ajani of Survey No. 59 in favour 
of defendants Nos. 4 to 6 as per Exhibit 
D-4, dated 26th April 1905, was, however, 
held to be invalid as against plaintiff. 
The partition which the ladies had made 
of the estate was also held to be in¬ 
valid and not binding on the plaintiff. 
All these findings of Mr. xVchyutrao 
Sathe, Sub-Judge of the First Court were 
really unnecessary in view of the fact 
that plaintiff Trimbak's adoption was 
held invalid but as soon as the adop¬ 
tion was upheld they became material 
and necessary. It was, tlierefore, incum¬ 
bent upon the several persons interested 
in upsetting those findings to appear 
before the First Appellate (3ourt and 
urge arguments in support of their 
I'espective pleas so as to maintain the 
dismissal of the claim as against tliem- 
selves, so far as the properties in which 
each of them had become interested on 
the basis of alienations made either by 
Rustumrao or hy his widow Laxmi (de¬ 
fendant No. 1) or by Yelhai (defendant 
No. 2) or by Ajani (defendant No. 3) or 
by all or some of them acting jointly, 
before the date of the plaintiff’s adop¬ 
tion as per adoption deed Exhibit P-2, 
dated 3rd July 1913, were concerned. 
But as stated above none of them cared 
to take advantage of the opportunity 
afforded to them, even when they were 
served with notices of the hearing of 
the appeal in connection with the 
amendment prayed for. Under these 
circumstances the Additional District 
Judge, Mr. Pathak, was perfectly justi¬ 
fied in presuming that there were no 
points left for decision on the merits. 

I have stated above that the decree 
passed by the First Court made certain 
reservations in favour of defendantsNos.2 
and 3, Yelhai and Ajani for their life¬ 
time. Ajani, however, died during the 
pendency of the appeal in the Addition¬ 
al District Judge’s Court and conse¬ 
quently the reservation in her favour 


jiecessarily \'anished with her death 
Yelhai died during the pendency of thi 
l)resent second appeal and consequent 
ly the reserv’^ation made for her lifetime 
also became redundant as soon as she 
died. 

The present appeal was jointly filed 
on 3rd September 1921 by Laxmi 
{defendant No. 1), Yelhai (defendant 
No. 2), and Bajai (original defendant 
No. 4, reiuinil)ered as defendant 
No. 3) and Lalchand and Poonam- 
chand (defendants Nos. 7 and 8 onh'’)- 
It is now being pressed by Laxmi, 
and by Bajai in her own caj^acity and 
also in tlie capacity of an alleged heir 
of Yelhai, her deceased aunt, and by 
Lalcliand and Poonanichand in their 
capacity as mortgagees; tlie plaintiff in 
his turn has filed a cross-objection urg¬ 
ing a claim for the fjadhi liouse against 
Yelhai, wliich is a mistake fur Bajai 
and for costs of the litigation. I will 
deal witli the appeal first and then with 
the cross-objection. 

Crrouiid No. 1 in which the validity of 
the adoption is challenged is not pressed. 
So, for the purporses of this appeal the 
plaintiff’s title is undisputed by the 
appellants. 

Ground No. 2 deals with the ques^ 
lions of amendment permitted by the 
lower Appellate Court. As already stated 
the amendment was sought during 
Ajani’s lifetime against her and Champat- 
rao (defendants No. 3 and 6) but by the 
time the application was pressed and 
the amendment wa.s allowed Ajani was 
dead. The only person then interested 
in opposing was Champatrao and he did 
oppose it but was unsuccessful in his 
opposition. He did not appeal against 
the decree. It has, therefore, become 
final as against him. The other defend¬ 
ants have no right to urge an objec¬ 
tion which was available to Champatrao 
alone. Ground No. 2, therefore, fails. 

Ground No. 3 also similarly fails be¬ 
cause Yelhai (defendant No. 2) to whose 
right to remain in possession, for life, 
of the property given for her mainten¬ 
ance, at the family arrangement of 1909, 
it relates, has died. I am not prepared 
to hold that under the arrangement 

Yelhai had acquired any interest whici^ 


INDIAN CASES. 


1055 


'' Vol. 82] 

LAXMI V. VENKATRAO. 


,Wo\ild devolve on her niece Bajai, at her 
death, because admittedly her right of 
enjoyment or residence was limited ad- 
^ 1 own lifetime. The above 

discussion disposes of ground No. 4 also. 
I need not deal with it separately. 

The only ])oint that i*emains for con¬ 
sideration is tlie one covered by ground 
No. 5. It deals witli tlie question of 
the binding character of the mortgages 
in favour of defendants Nos. 7 and 8. In 
this connection mv attention is drawn 
to the oral i)leadings recorded by Mr. A. 
S. Sathe, Sub-Judge, on 22nd April 1915 
wherein on behalf of plaintiiY an admission 
was made l)V the Pleader to the effect 
that the mortgages, dated 23rd December 
1895 ami 21st February 1902. were binding 
and the plaintiff’s only plea was that the 
bond of 1902 which was a renewal of 
the old mortgage-bond was regularly 
satisfied. In spite of this admission the 
Judge recorded in paragraph 23 of his 
judgment a finding which on the face of 
it, is inconsistent with it. Appellants 
Pleader urges l^efore me that the view 
of the Court of first instance that there 
was no acknowledgment within 12 years 
after the due date of the mortgage of 
1895 is incorrect in view of the fact 
that there was admittedly a renewal in 
1902 bv Ajani as per Exhibit D-2, and 
that Ajani being a do facto manager 
and the representative of the estate a 
renewal mortgage by her amounted to 
an acknowledgment by a person repre¬ 
senting the estate so as to extend the 
limitation under section 19 of the Indian 
Limitation Act. To this the respond¬ 
ent’s Pleader reply is that if an acknow¬ 
ledgment by a limited female heir would 
not extend limitation as against the 
reversionary owner much less a renewal 
mortgage by a trespasser would extend 
it I think the respondent’s contention 
is amply supported by the Privy Counci 
decision in Soni Ravi v. Ka^ifiarya Lai 

m In this view of the case neither the 

renewal mortgage in 1902 by Ajani in 
favour of the mortgagee, nor the subse¬ 
quent mortgages executed by the othei 


(1) in Ind. Cas. 201; 35 A 22<; 
16 C W N. 605; 11 A. L. J- OoO, 
N Tto; i7 O. Bom. 

M. L.. J. 131; 40 I- A. cl (P. C.). 


13 M. L. T. 137; 

(1013) W. 
L. R. 180; 25 


females will be of any avail to keep the 
old mortgage of 1895 in lime as against 
the real owner i. e., the plaintiff. 1 
do not. therefore, see any necessity to 
order a remand for a fresh decision on 
this point, or for inserting any decla¬ 
ration in respect of the mortgage of 
1895 in the decree. 

It is next contended on behalf of the 
appellants that this Court should give 
full effect to the admission made in the 
oral pleadings dated 22nd April 1915, and 
not permit the plaintiff to resile from 
it. It is argued that the admission on 
the point of the binding character of the 
mortgage of 1895 as also of its renewal 
mortgage of 1902, dispensed, in the 
circumstances of the case, with tlie neces¬ 
sity of proving that any acknowledg¬ 
ments were made by the mortgagor and 
liis heirs before the expiry of 12 years 
from the due date of each mortgage. 
This argument is, no doubt, a j)lausible 
one but 1 am not prej:)ared to accept 
it for the simple i*eason that the ad¬ 
mission is on a point of law, and made 
by a Counsel and further that the per¬ 
son whose interests would be affected 
by it is a minor. For these reasons 
1 hold that ground No. 5 also fails. 

Although Bajai is one of tlie appel¬ 
lants, there, is absolutely no ground in 
the memo of appeal relating to Survey 
No. 59 covered by the gift (Exliibit D-1) 
made in her favour. Inspite of this 
an attempt is made at the hearing to 
press her claim in respect of that field. 
Field No. 64 is also claimed by her as 
an heir of Yelhai. 1 am not prepared 
to permit this new point not covered 
by any of the grounds of appeal to be 
pressed at this late stage. Similarly I 
cannot allow Laxnii ( defendant No. 1) 
to claim her maintenance as against 
the plaintiff in this suit. It is still 
open to lier to file a suit against plaint¬ 
iff for a suital)le provision being made 
for her residence and maintenance accord¬ 
ing to her position in life 

The result is that the appeal fails 
and is dismissed Avith costs. 

As regards the cross-objection grounds 
Nos. 1 and 2 relate to the gadki house. 

I think it is clearly an accidental slip 
to mention present defendant No, 3 as 
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the person in possession instead of in¬ 
serting a name of the original defend¬ 
ant No. 3. Ajani. against it. As Bajai 
is sho\vn in the decree as the respond¬ 
ent No. 3 it is likely to lead to some 
confusion, 1, therefore, direct that the 
word “Ajani" be read instead of de¬ 
fendant No. 3 in the description of the 
item No. 5 and item No. 0 wrongly 
shown as No. 3 in the decree of the 
First Appellate Court. As both Ajani and 
Yelhai are dead, I do not see any ne¬ 
cessity for anv rights of possession dur¬ 
ing their lifetime being reserved for 
them or any of them. I, therefore, order 
its deletion from the decree. 

The question of costs only is now left. 
The Co\irts below have in their discre¬ 
tion thought fit to direct each party to 
bear its on costs throughout. Taking 
into consideration the circumstances uif 
the case, 1 think the Courts below have 
not acted wrongly in the exercise of 
their discretion. I, therefore, decline 
to interfere with the order regarding 
costs. The appeal and the corss-objec- 
tion thus fail and are dismissed with 

costs. 

Q u, Appc'il and cvi'ss-ohjcction 

dhsaniwcd. 


NAGPUR JUDICIAL, COMMIS¬ 
SIONER’S COURT. 

Secom) Civil Appeal No, 411 of 1923. 

July 15, 1924. 

Present .—Mr. Kinkhede, A. J. C. 

Seth LABHCHAND— Plaintiff-- 

Appellant 

I'ersus 

DARYASINGH akd others—Defendants 

—Respondents. 

C. P. hand Revenue Act (II of 1017), s. 20d (2) 
Abadi site—Landlord, when can re-cnter—Usufruc- 

tuarij morUjaoe hy tenant.- 

A landlord f-ets no right of re-enty m respect 
of ail dhdili site under section 203 of tlio O. P. 
Ijand Revenua Act unless there is a permanent 
transfer such as sale, etc. .He cannot sue for 
ejectment from the abadi site when there is a 
temporarv loss of a right of enjoyment of occupa¬ 
tion of the site on account of an execution of a 

mortgage with possession. , ., . „ ,, 

Govind Rao v. Rao, 4 N. L. R- 141) at ]>. 

154 Q.nd Karain v. De/iari, 31 liid. Cas. 307; 11 N. 
Ij. R. 120, referred to. ^ , 

A mortgage is not a transfer which permanently 


juits an end to the tenant's interest and, there¬ 
fore, affords no cause of action to a landlord to 
sue for re-entry. 

Appeal against the decree of the Ad¬ 
ditional District Judge, Nimar, dated the 
9th August 1923, in Civil Appeal No. 30 
of 1923. 

Mr. J. Sen, for the Appellant. 

Mr. S. B. Gokhale, for the Respondents. 

JUDGMENT.— The Lambardar of 
Mouza Hiwaia had succeeded in getting 
a decree from the Court of lirst instance 
for possession of certain abadi sites 
against some mortgagees in possession 
hut the lower Appellate Court has upset 
the decree. The plaintiff has, therefore, 
appealed to this Court. The sole ques¬ 
tion to be considered is whether the 
execution of a possessory mortgage of 
abadi sites should entail a forfeiture of 
the occupiers’ right to the site in the 
abadi. The right decision of the question, 
turns upon the interpretation of the pro¬ 
visions of section 203 of the C. P. Land 
Revenue Act. 

The lower Appellate Court has held 
that the original tenants have not aban¬ 
doned the house property and are yet 
entitled to occupy house sites in the said/ 
Mouza. 

In view of the wording of section 203, 
sub-section (2) of the C. P. Land Revenue 
Act, 1917, I hold that unless the tenant 
finally gives up his right of enjoyment of 
the occupancy the landlord gets no right 
of re-entry. Compare Goviiid Rao v. 
Amrit Rao (1). The observations of 
Stanyan, A. J. C. in Narain v. Behari (2) 
also show that unless there is a ijermanent 
transfer such as a sale the landlord’s right 
of re-entry does not come into existence. 
A mortgage is not a transfer which 
permanently puts an end to the tenant’s 
interest and, therefore, affords no cause 
of action to a landlord to sue for re-entrj'. 
On the whole the decision appealed 
against is correct and this appeal, there¬ 
fore, fails and is dismissed with costa. 
The costs in the Courts below will be paid 
as already ordered. 

o. R. D. Appeal dismissed, 

'll 4 X. L. R. 149 at p. 154. 

'2; 31 lu'l. Cas. 307; 11 N. L. R. 126. 
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Abadl| house built by teuAiits in—Tenant's right 
to transfer such house. See Ccstom 810 

AbadI Site —Landlord, when can re-enter—Usu¬ 
fructuary mortgage by tenant. See C. 1*. Land 
Revenue Act, s. 203 (2j 1056 

■-, occupation of, by tenant—Transfer by 

landlord—Right of tenant to resist entry by 
transfei'ee. See O. P. Land Revenue Act, s. 20.3 

182 

Abatement —Death of party after hearing and 
before judgment—Decree against minor repre¬ 
sentative—Abatement of suit, if prevented. See 

'Minor 516 

-of rent. See Construction of document 

315 


-Partnership suit — Money-decree against 

partners—Appeal by some only—Legal represen¬ 
tative of non-appealing partner—Abatement of 

appeal. See Civil Procedure Code, O. XLI. r. 1 

420 

% 

-Suit for rent—Abatement, whether can be 

claimed. See Ben^gal Tenancy Act, s. 38 315 


Accomplice —Evidence whether worthy of credit 
—Corroboration, necessity of—SutHcient corrobo¬ 
ration. See Criminal Procedure Code, 

Acknowledgment by head of Hindu joint 
family, when binds co-parceners. See 
Law —Joint family 

-Construction. See Li.\iitation Act, s. 19 

933 

-Mortgage-debt — Acknowledgment by 

female heir and trespasser, whether Sood. ^ec 

Limitation Act, s. 19 1052 

Acquiescence —Estoppel—Delay — Co-owner 
Neighbouring owner. See Appeal, second- 
question OF FACT 309 

Acts—General. 


Act 



1839—XXXII. See Interests Act. 

1Q59_XIII. See Workman s Breach op Con¬ 

tract Act. 

1860—XLV. See Penal Code. 

1867—III See PunLic Gambling Act. 

1870— Vli. See Court Fees Act. 

1871— XXIII. See Pensions Act. 

1872_I See Evidence Act. 

1872— IX. See Contract Act. 

1873— X. See Oaths Act. 

1877—1 See Specific Relief Act. 

1879—XVIII. See Legal Practitioners Act. 


Acts—General—concld. 

Act 1881—V. See Puob.ue and Administration 

Act. 

- 1881—XXA'I. Sec Negotiable Instruments 

Act. 

- 1882—11. See Tru.sts Act. 

- 1882 -IV. See Transfer of Property Act. 

- 1887—VTI. See Suits Valuation Act. 

- 1887—IX. Sec Provincial S.mall Cause 

Courts Act. 

- 1899—VII. See Succession Certificate Act. 

- 1890—VIII. Sec Guardians and Wards Act. 

- 1890—IX. See Railways Act. 

- 1891-1. See Land Acquisition Act. 

- 1896—II. See Cotton Duties Act. 

- 1897—VIII. See Reformatory Schools Act. 

- 1897—IX. See Provident Funds Act. 

- 1898—V. See Cri.minal Procedure Code. 

- 1899—11. Sec Stamp Act. 

- 1899—IX. See Arbitration Act. 

- 1907—III. See Provincial Insolvency Act. 

_ 1908— y. See Civil Procedure Code. 

- 1908—IX. Sec Limit.vtion Act. 

- 1908—XVI. See Registration Act. 

_ 1909—III. See Presidency Towns Insolvency 

Act. 

- 1909—IV. Sec Whipping Act. 

- 1913—VH. See Co.mpanies Act. 

- 1914—VIII. See Motor Vehicles Act. 

_1918—X. Sec Usurious Loans Act. 

_ 1920—V See Provincial Insolvency Act. 

- 1920—XIV. Sec Charitable and Religious 

Trusts Act. 

_ 1922—XI. Sec Income Tax Act. 

_ 1922—XII. See Finance Act. 

Acts—Bengal. 

_ 13gl_III. See Bengal Municipal Act. 

_ lgfi5_Vin. Sec Bengal Tenancy Act. 

__ 1887—XII. See Bengal, North-Western Pro¬ 
vinces AND Assam Civil 
Courts Act. 

_ I9i;i_HI. See Bengal Public Demands Re¬ 
covery Act. 

_ 1918—11. See Bengal Tenancy (Amendment) 

Act. 

_ 1922_IV. See Bengal Court Fees (Amend¬ 
ment) Act 

Acts—Bihar & Orissa. 

_ 1008—VI. Sec Chota Nagpur Tenancy Act. 

_ X909_III. See Chota Nagpur Encitmbrrbo 

Estates <Awendmunt) Act, 



1060 


INDIAN CASES* 


[1924 


Allahabad High Court General Rules (Civil), 

Ch. 21, r. 1 —^I*ayment of I'leaders’ fee—Certi¬ 
ficate when slionid be filed. See Civil Procedure 
C.>DK, O. XVIII, R. 2 (1) 73 

Appeal (Civil) — Appellant^ what must prove — 
procedure. 

In appeals, the burden of showing that the 
judgment appealed from is wrong lies upon the 
a])peliant. If all he can show is nicely balanced 
calculations which lead to the equal possibility 
of the judgment on cither the one side or the 
other being right, he has not succeeded. C 
Bmcb.vnmohini Dasi r. Kumudrala Dasi, 28 C. 
W. N. lai; 39 C. L. J. 140; (1924; A. 1. K. (C.) 
467 934 


---Appellate Court's power to inter¬ 
fere in matter not apx-)ealed against. See Civil 
Procedure Code, O. XLI, r. 33 9 8 4 

-Contempt—Breach of under¬ 
taking given to Court-- Penalty— Procedure— 
Undertaking to pay deficit Court-fees, failure to 
carry out—Ax)peal, maintainability of. iS’ee Con- 
TKillT 292 

-Dismissal for default— Applica¬ 
tion for re-admission of appeal—Proper pro¬ 
cedure ('ourt, duty of. See Civil Pkocedtre: 
Code, O. XLI, r. 19 330 

-, dismissal of—Court-fee, deficient, 

levy of—Court, jurisdiction of. See Jurisdic¬ 
tion OF Court 588 

-Kjectmenl suit—Notice to quit 

—Validity of notice, whether can be questioned 
for first time in appeal. See Landlord and 
tenant 956 

- , ex parte hearing of—Application 

for re-hearing—Uiirebutted oath of applicant, 
effect of. jSee Civil Procedurb Code, 0. XLI, r. 
21 812 

-filed beyond time—Delay due to 

Pleader's clerk- Sufficient cause—Extension of 
time. See LniiTATiON Act, s. 5 484 

-filed in wrong Court— Bona fide 

mistake—Presumption—Extension of time. Sec 
Llmitation Act, s. 5 594 

-^-Incomplete judgment filed—Ex¬ 
tension of time. Sec Limitation Act, s. 5 609 

-;-— Order determining title under 

section 117, Punjab Land Revenue Act— 
Appeal, where lies. See Punjab Land Revenue 
Act, s. 117 243 


-Restitution order — Court-fee 

payable. See Court Fees Act, Sch, I, Art. 1 

321 

(Criminal) Appellate Court's right to 
^press opinion against acquitted person— 
Remarks, expunging of. See Criminal Proce¬ 
dure Code, s. 439 173 

--Jail appeal, rejection of—Appeal 

through Counsel, whether maintainable. See 
Criminal Procedure Code, s. 421 545 


Appeal (Criminal)— concld. 


-Order under section 562, Crimi¬ 
nal Procedure Code, passed in summary trial- — 
Appeal. See Criminal Procedure Code, s. 414 

172 

-Summary dismissal — Judgment 

—Appellate Court, duty of. See Criminal Pro¬ 
cedure Code, s. 367 165 

« 

- (Second) —Admissibility or relevancy of 

evidence, question of. See Pleadinos 949 

-;-;-Appellate Court, whether can 

bring parties on record—Limitation—Court of 
second appeal, powers of. See Civil Procedure 
Code, O. XLI, r. 20 6 00 

- Custo)f}, whether question of law, 

Tbe question of custom is one of mixed fact and 
law and can be raised in second appeal. O Bhikari 
Lal V . Hadi Lal, 10 O. & A. L. R. 1159 810 

- Delaijy finding of—Question of 

fact or Iau\ 

A finding of delay is a finding of fact but 
whether tlie conclusion drawn therefrom, that it 
disentitles the plaintiff from claiming the par¬ 
ticular relief, is riglit or wrong is a matter which 
is open to consideration in second appeal as the 
legal result of certain facts is a question of law, 
N Addul Maud Khan v. Balappa 105 


—---Finding of fact. See Civil Pro¬ 
cedure Code, s. 100 815 

--- Finding of fact. 

A finding of fact can be challenged in second 
appeal only when it is shown that it is not 
justified by the evidence in the case. O Jinnaten- 
NEss V. Ahdul Halim 822 


--- Finding of fact—Erroneous sup^ 

position — Interference. 

A finding of fact arrived at upon an erroneous 
supposition as to matters which are not on the 
record can be interfered with in second appeal. 
O Abdul Samad v. Gunendra Krishna Roy 974 

- Finding of fact, whether can be 

disturbed. See Civil Procedure Code. O XLI. 
R. 27 104 


A point of law can be raised for the first time 
in second appeal^ if it does not necessitate the tak- 
mg of further evidence. L Ahmad Khan v. Allah- 
DAD Khan, 6 L. L. J. 351 603 

T, ” J -Quest io7i of fact—Acqu iescence 

hstoppel — Delay — Co-owner — Neighhourina 
owner. '' 

Acquiescence is not a question of fact but of 
legal inference froni facts found and it is oren, 
theiefore to the High Court to consider whether 
the question of acquiescence has been properly 
decided hy the Court of Appeal below. 

Acquiescence is no more than an instance of 
me law of estoppel by words or by conduct. 
K a pyty having an interest to prevent an act 
being done has full notice of its being done. 

1^1 - hi it, so as to induce a reasonable 

belief that he consents to it, and the position of 
others is altered by their giving credit to hi^ 
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sincerity, he has no more right to challenge the 
act to their prejudice than ho would have had 
if it had been done by his previous license, 
liut mere quiescence or absence of interference 
is not sufficient to create an estoppel. 

The vigilance required of and the duty cast 
upon a co-owner with regard to an infringement 
of his right is greater than and of a dilYerent 
description from what is expected of a neigh¬ 
bouring owner when he linds an act being done 
by the other on his owm property. 

Mere delay in taking legal proceedings, if the 
remedy is not barred, is nothing. 

The onus of proving acquiescence is on the 

person who alleges it. C Baneswar Amtlya 

Charan 309 

-Stipulation, whether by way of 

i^enalty—Question of law. See Contract Act. 

8 . 74 751 


Suit for rent- Sec 


Tenancy Act, s. 153 


Bengal 

829 


_Suit for specilic performance or 

damages—Damages, award of—Suit whether of 
Small Cause nature. Sec Civil Procedcrr Code, 
8.100 123 

Approver, evidence of—Retracted confession of 
co-accused~Conviction for viurder—Jndepcndent 
coTn'oboration, necessity of. 

It is unsafe to convict an accused for murder 
on the testimony of an approver and the retracted 
confession of a co-accused, especially when they 
are in conflict with each other and there is no 
independent corroboration. O Parmkshwar v. Km- 

peroI 11 O. L. J. 325; (1021) A. I. K. (O.J 309; 2.) 
Cr. L. J. 

_Pardon to approver by s. 30 Magistmte— 

Trial of case. 6'ec Criminal Procedure ^ 

30 

proceedings against- Certificate of Public 


Prosecutor, whether essential— Provision, whelher 
retro.spective -"Statement'' in s. .ril) (L) (-Timinal 
Procedure Code, whetlier include statements 

before pardoning Magistrate-Approver not ex. 

omined about such statements-1 se against hiin, 
whether legal. See Criminal Puocedcuk Code, 

s. 339 

Arbitration and award--ArhUrator--Jurisdiction 
exceeded or not exercised—Consent of parties 
Arbitrator as witness-^Duty of Court--hxannna- 
Hon on commission^Limit of examination-- 
Award—Minors parties. 

The consent of the parties to an arbitration 
that the arbitrator should leave certain items 
undetermined may take various forms; an ex- 
p?eied withdrawal, a mutual imderstandmg not 
fo submit the necessary materials, a mutual 
reco^ition bv the parties that a condition of 
[hffiS exists which makes a decision impossible 
or a diplomatic silence with regard to a mutual 

^U^n^Ar^bitmtor chooses to undertake the decision 
of a vartty of matters with the consent of parties 


and lie deliberately, or by an oversight, without 
the consent of tlie parties, omits from his decision 
anytliing really material.it is sufficient to destroy 
tlie award; because, he derives his aiitliority only 
from the consent of parties and from tlie moment 
he goes outside tliat consent, either l>y (*niittiiig 
to decide what they have .suhmittcii to him, or 
by deciding something which thev have not 
submitted to him, he ceases to he 'clothed with 
tlie legal authority fnun whicli alone lie derives 
his jurisdiction. 

If in the course of events, which have happened 
since he took upon him Iiis olfice, it has become 
impossible, or no longer desirable, either in the 
view of the A^rliitrator or in the view of the i)artie3 
themselves, to decide any one or another of the 
points originally submitted, and the parties tliem- 
selves realise tliat tlie Arbitrator should disregard 
that jioint, the defect which would otherwise 
invalidate the award, ceases to bo a defect. 

An Arbitrator is not in tlie position of an 
ordinary witness. Therefore, a Judge ouglit never 
to issue a Commission for the examination of an 
arbitrator or submit liini to a roving Commission 
liy way of examination by the i)artie.s uncontrolled 
by the Judge himself, and wlien an arbitrator 
appears before him, he ought to exercise the 
severest possible control and cireumspcctiou 
over the examination. 


The iiractiec of calling Arbitrators indis- 
eriminatelj', as though they were witnesses to the 
issue of fact, is not only an unrea.soiiable burden 
upon the Ari)itrators and eertain to lead to a 
givat ileal of irrelevant eviilenee, but it also 
tends to lead the Judge uneonseionsly into a kind 
of re-hearing of the Arintraf ion. Nothing can he 
worse tlian that, because there i.s no ai)jieal from 
an .Yrhitrator, and a Judge ouglit, from the lirst 
severely to iliseountenance any proceeding whieli 
atteini>ts to lake that form. Ibit irore than that 
he oiiglit to exercise a severe control over the 
interrogatories or examinatii-n of the A\rhiti-ator 
whi n summoned. 

An A\rl>itrator is a judii-ial iierson in resjieet of 
(he matter of which he has been appointed. He is 
entitled to the respect and eonsiiierafion due to 
a person oceupying that j)osition. anil his evidenee 
ought to be conlined strictl.v to the points wliich 
are in the eyes of the law material as coming 
from him. That is to say, any question of fact, 
upon some evidence or allegation tending to 
establish or ilisjirove lus own misconduct, may 
be put to liim if he is charged with misconduct. 

Wliere an Arbitrator finds as a fad that a party 
did withdraw or did agree to certain things, that 
is a finding of fact whicli a Court of law cannot go 


1 1 .1 

Vn Arbitrator may be examined upon the course 
procedure which he has adopted, the material 
ieh he has utilised in arriving at his decision 
1 all matters afTecting the award itsdf, that is 
Bav the drawing up of the award, the j>iece of 
per and so forth. Tlie slightest utteinjjt to get 
the materials of liLs decision, to get to the 
•k of his mind, and to examine him as to why 
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of tlie suit and giving him the right to become 
the o^Ynel• of the property recovered under the 
decree in that suit, is not of an executory nature 
requiring the execution in future of a formal deed 
of conveyance. Such an agreement is not opposed 
to public policy, the panimount public policy 
being not to interfere with contracts entered into 
freely and voluntarily by men of full age and 
competent understanding. 

In equity as well as in law non-existing j^ro- 
perty may be made the subject of an agreement. 
When the property comes into existence, the 
contract to assign works out as a complete assign¬ 
ment by itself, provided the nature of the pro¬ 
perty is such that its transfer is not forbidden by 
law. The a.ssignment, however, to be operative, 
nuist be valid in form ami where it is not so, the 
♦loctrine of part X‘<^rh)rmancc cures the defect. 

Essentials of doctrine of part performance stated. 
O Bansidhau V. Aji duia Pkasau, U) O. (k A. L. K. 
701; 27 O. C. 175; 11 O. L. J. 01‘J 333 


- Pre$uv}ptio7i 

Ci'iterion—Burden of proof- 
1S82),3.82. 


of advancement — 
Trusts Act (II of 


Where a transfer has been made ostensibly in 
favour of a wife or a son, there will not in 
dealing with Indians be the same presumption of 
advancement as there would be in the case of 
English people. 

The criterion in these cases in India is to con¬ 
sider from what source the money comes with 
which the purchase-money is paid. But the 
source of the purchase-money is to he the 
criterion in the absence of all other relevant 
circumstances. 

The burden of proving that a transaction was 
a benami one is on the assertor; even a slight 
quantity of evidence to show that it was a sham 
transaction will suffice for the purpose. iSuch a 
transfer, however, cannot be considered as nothing 
and the person who impugns its apparent character 
must show something or other to establish that it is 
a be7iami or sham transaction. 

That a large portion of tlie consideration money 
was paid by a husband for the purchase of pro¬ 
perty in the name of his wife does not relieve 
those, who allege the transaction to be a benami 
one, from proving it to be so. This burden is 
greatly enhanced if a great length of time has 
passed since the transaction impugned. O Kaj 
kuNWARi r. Maharaj Kunwar 832 

-Tesf—Onus—*Va/n7-c of evidence 

ixecessary — Decision, how an'ivedat. 

As benami transactions are very familiar in 
Indian practice, even a slight quantity of evidence 
to show that it was a sham transaction may 
suffice for the purpose. 

The person wlio impugns the apparent character 
of a transaction must not rely, however, solely on 
probabilities. He must show something detinite 
to establish that it is a sham transaction, on the 
principle that the burden of proof lies upon the 
person, who claims contrary to the tenor of a deed 
and alleges that the apparent is not the real state 
of things. 


The most important test to be applied in these 
cases is the source whence the consideration came. 

Where it is asserted that an assignment in the 
name of one person is really for the benefit of 
another person, the principle applies that the 
trust of the legal estate results to the man who 
pays the purchase money. 

The decision of the Court should rest not upon 
.suspicion hut upon legal grounds established by 
legal testimony. 

Where, however, from the lapse of time, direct 
evidence of a conclusive or reliable character is 
not forthcoming, as to the payment of considera¬ 
tion, the case must be dealt with on reasonable 
probabilities and legal inferences arising from 
proved or admitted facts. 

The doctrine of advancement in favour of wife 
or child does not applyin India, but the relation¬ 
ship is a cdrcumstance which is taken into con¬ 
sideration in detennining whether the trans¬ 
action is benaxni or not. C Bhubanmohini Dasi v. 
Ki*Mt'DBALA Dasi, 28 C. W. N. 131; 39 C. L. J. 140; 
(1924) A. I. R. (0 )467 934 

-^- Ti'ansfer of p7’ope7'ty by Anglo“ 

Indians — Frc$iimptio7i of advancement, whether 
arises—Documents executed in solemu form, 
intex'px'Mation of — Courts, duty of, in interpreting 
— Gift—Subsequent act^, whether relevant. 

There is no widespread and persistent usage 
and practice among Anglo-Indians in iiurma of 
transferring land benanxi without anv intention 
of transferring the beneficial ownerslrij) in the 
way there is amongst Hindus and Muhammadans. 

The presumption of advancement arises in the 
case of u transfer of land made l»v a registered 
deed by an Anglo-Indian husband ’ to his Anglo- 
Indian wife. 

In cases ^ of transfers of land to wives or 
children without any intention of conferring on 
them the beneficial ownership, not only race, place 

or residence have to be taken 
into consideration, but widespread and persistent 
usages and practices of executing such documents 
have also to he depended upon. 

It is necessary that Courts shouhl regard 
documents e.xecuted in a solemn form as primarily 
expressing the intention of the executant accord¬ 
ing to their tenor and evidence of strong motive 
should be forthcoming for acting with an intention 
contrary to tJiat which the document indicates. 

It is not only acts and condftet at or about the 
time of a deed of gift that are relevant but the 
evidence of subsequent act and conduct is also 
admissible. R I-ecux v. Leccn. 2 K 253- 3 Riir 
L.J. 85; (1921) A. I. K. (R.) 283 ’ 686 

Court Fees (Amendment) Act (IV of 

1922), s. 5 —“Leviable”, rmaning of—Review, 
application for--Court-fee jjayable—Fiction, 
legal, when pennissible. See Court Fees Act, 
bch. I. Art. 4 


Settlement Regulation 

(VIM of 179^3), s. 5— Talukdar paying re- 

^^^indar—Jama not separate, 

enect of. iSee Bengal Tenancy Act, s. 103 (6) 

879 
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Bengal Electorial Rules, r. 31 —lilectiun, whe¬ 
ther cau be questioucd in Court. jS'ee Si'ECii ic 
Relief Act, s. 15 930 

Bengal Municipal Act iHi of 1884 , s. 15 

—Rules uiuler acctiini, r. - M uuicijxil elec¬ 

tion — Voting enclosure —Candidate, right of, to 
be present- Xatuixil right. 

A oandirlato for election lus a Miinieipal Com¬ 
missioner lias, in view of rule 11 of the Rules 
fi-amed under section 15 of the Ih-nj^al -Munieii)al 
Act, no riffht to be present in that i>art of tlic 
polling station where the votes are actually record¬ 
ed. No such right can be recognisc<l under 
natural law. 

Where rights of candidates or electors are given 
expressly by Statute, they do not carry witli them 
any rights under natural law not given by 
statutory law. C C’n.viKMAN or Howu.vh Mi-nicii'lity 
V. Hari Pai»a Roy, 26 C. W. N. 6\)2: ^1921) A. I. R. 
(G.) 1070 3*4-5 

Bengal, North Western Provinces and 
Assam Civil Courts Act (XII of 1887 , s. 21 
—Small cause case transferred to Honorary 
Munsif’s Court Appeal. See U. P. Ho.vokaky 
Mun'sifs Act, s. 8 i2) 292 

Bengal Public Demands Recovery Act 
(111 of 1913), S. 4 -Nor/a of certijicatc^ 
Compliance with provision, ivhcther essential. 

The form of a ccrtiticate luulcr section 1 of the 
Bengal Public Demantis Recovery Act sliould be 
strictly complied with, and a certilicate which 
contains no entry in that part of it. which is really 
the certilicate in the prescribed form, giving any 
of the particulars in the handwriting of tlie othcer 
competent to issue such a certilicate, is invalid. 
C Ali Miyan r. Wajaudin Sikuar 1013 

Bengal Tenancy Act (VIII of 1885 ,s. 29 - 

Amalgamated jama. , 

A tenancy created by amalgamating adilitional 

land with an existing occupancy holding is not 
controlled by section 21) of the Bengal I cnancy 

A landlord is entitled to receive c<msideration 
for recognising the purchase of a non-transferahh^ 
occupancy holding. C Sasi Kanta Aciivujr^ 
Bahadur r. Gknda Sheikh 

_ 55^ 2S, 52— Suit for rent — Abatement, 

whether can be claimed. 

Abatement of rent claimed 

suit under the lienga Tenancy 
Behari Pramasik r. Hem Cmam>ra Das 

O. W. N. 121 

_5 37 _ Xon-transferable tenancy— Sale 

/m, effect of—Transferee, position of. 

When a tenant having no Iransferahle interest 
transfers his interest and puts the transfeiee in 
possession tlie original tenancy may he treatefl as 
abandoned and when the transferee lakes p.,^s.^es- 
of the; land he is no better than a trespasser 

Ts agaiilLt the landlord. C Srehram 
Basu V. Nagendra Nath 

_sc 95 QS, ^ 00 —Common Manager- Suit 

^ 0 ,. rent-Rxecution of decree-Previous sanction 

The?e 4 nop^vision in the BenKal Tcn.aney 
Act which requires the previous sanction of the 


Bengal Tenancy Act— eontd. 

T)istriet Judge to be obtained to bring a suit 
for rent against a CuinniDn Manager or to 
exeeute a decree oljtained in sucli .suit. CSarvt 
Chandra r. Raj Ku.mar 327 

SSt 102,103 “•1 ieiial)i 1 ity r»f imj)arti 1 )]e 
est.ites, evidence of- St-tlleinent hhnvat.s ic- 
levaiicyof. iVe Hi.ndu Law 886 

- - S. 103 (b, - AVeor,/ of Ritjhts—Pre.vump- 
tion harden of proring contrary 'J alukdar pay¬ 
ing rerenue to Zemiinlar Jama /ott separate-— 
Bengal Decennial Settlement Regulation \VIII 
of 1793), s. 3 - Kabuliyat. definition of—Servicc 
tenure -Resumption, meaning —Zemindar 
rights ft f. ' ‘ ’ 

The l)unlen of i>roving that an entry in the 
Record of Kiglits is erroneous is on (iu; ])arlv 
alleging it. ' ’ 

A talukdar wlio lias been ])aying revenue to 
the zemindar l)ut has taken no' steps to ol)taiii 
.separation of his jama from the zemindary jama 
is not an indeju-ndenl talukdar within tlie mean¬ 
ing of section 5 of tlie Bengal Decenniai .S.-f fl,.- 
ment Regulaticm, 179.‘k 

A kabuliyat pre<licatos a patta. A patta is 
granted hy the zemindar a.s a title-deed to tlie 
tenant. Tlie kabuliyat, as its name implies, is a 
mere acknowlodgiiK'nt. an engagement hy Rje 
tenant to carry out the terms of the patta 
The “resumption’' of a ‘'service tenure" df,es 
not mean that on failure of the direct male line it 
“o.selifats" to tlie zemindar and becomes what is 
calle<l his sir or khas j»rojjerty ; the Jf/.v/r retains 
its cliaraeler, l>ut the zemiiolar hecomks entitled 
to make a new settlement with the knowl«‘d‘'-o 
and .sanction of the authorities. P C 
r. Pkr'iap Udai Nath Sadi I)j:o, (1:)i>;{, ,:\| y 

702;iP)2:i)A. I. 11. (P. (M 217; :V3 M. L. T 108- *>8 
(VW. N. 115 QJQ 

ss. 105, 105A, 106, 107, 108, 109 
and ^09A— Fair annual it /it s-tiled by Rarc- 
nuc Oijirer Decision rtf Revenue Ojjicer, force, 
of- Decree <tf Ciril Crnirt Decisi'.m of IRvenue 
Otfrer rirtt chaUenge<l by way of revision m- ajtpeal 
~ Finality t)f decl.sirtn Quest ion decided by Re¬ 
venue Ojjicer, whether ctin be re-opcne.rl. 

Where in a j)rocee(ling under seetion lOj 
Bengal 'I’enaiiey Aef. for ns.sessment (»f fair rent’ 
the tenant contemls that lie holds the land rent 
free, and the Revenue Ollicer asse.sses an annual 
rent, by oompromi.se or otherwise, the decision of 
the Revenue Otlieer, hy vijtiieof j»rovisiun8 of 
section 107(1) of the Act. has the force and effect 
of a decree (if a (.’ivil Court in a suit between tlie 
jfarlies, ami if if is not idialleiiged by wav of a 
revision or ai>pcal, hidUt sections 108 nn<i 1()}*).\ of 
the Act, it oj>crates as a linal decree as deciding 
between th(' j'artics, ii) that the tenant hohls the 
land Hubjeet to the payment of rent; (//i (Jjai the 
fair annual rent is that lixt-d by the Revenuo 
Ollrcer. 

.So long ns the decision of a Revenue OHicer, in 
proceedings under section 105A, Bengal Tenancy 
Act, remains in force, effect must he given to it 
under section 107 of the Act. 

It is not open to defemdants to raise by way of 
defence, imder section 109, the very question which 



10C6 


INDIAN CASES. 


[1924 


Bengal Tenancy Act— contd. 


-n-ns iU-rided bv the Revenue Omeer under seetiou 
m.") of tlie Aet, Tiiat section _docc not whittle 
nuMV tlio (‘lYocl sc*<‘tiou of the Act* ctiio 

anniies only tn cases where no decision lias lieeii 
oo-iv.uneed hy tlie Uevmue Ollicer eoneerned. 

C lh\Y r. Asi tosh Mckfuji, U* . 

A. I. 11. ;Ht7 396 

SS. 105, 106 .l/t/i/ieet/oii /j// ]tindh>ril 

/Uo and hif t‘’n<nit tnnltr x. 
aliplif'tfion uiidi i’ .s'. !<tnii(id hf! ctm- 

/xirrlrs Dicislon tjirCH in npitiictiiinn 
}n.') /«.,■ our Tinnl ili-ri^ion in n t>i>Hc(tti>>n 
imi — l)cci-'>i'tii->' tindt.f tiro .■if<:ti'>n': c**//- 
i)c('isi<oi nndar .s. whether' hindinji. 


L. d. 


31; 


.N. 


u ndcr 
posnl of 
sent I >/’ 
inoh r .s'. 
under s. 
riictiwj 


A landlord applieil for the settlement of fair 
rent undei* section lOo, Ilenji'al lenaney .^Vet. 
Then the tenant made an apidieation under sec¬ 
tion lot) that he had lield his tenancy 

at a uniform rate of rent for so lony- that he v.'as 
entitled to the ju'esumption under sei-tion 50 of 
the Aet. The hea^inl^ of tlie application uiuler 
section 105 was stayed until tlie disp<isal of the 
application under section lOG on the ^u'ound. that 
the case under section KHl would di.spose of tiie 
'ipiestion whether the rent was tixed or not and 
this arjxnmeut was not challen^nMl on hehalf of 
the landlord. The application under secti*.n UK) 
was dismissed for default an<l revived and decided 
eventually in favour of the tenant but between 
the date of its dismissal for default and tlu' 
order for restoration the application uiuler sec¬ 
tion 105 was taken up and a rent hiither than 
that entered in the Record of Rights was lixed as 
^air rcMit : 

llehl (Mukerjee, J.. dis.scntiii"-.-that sis by 
mutual consent of the landlord and tenant the 
question whether the rent eouhl be enhanced or not 
wa.s to be settled in api'liention under section lOG, 
th.* matter should be looked at from the j>osition 
whi<di the parties would have oci-upied lia«l tlm 
application under section U)G been not 
dismissed for default and the application under 
section 105 not taken up by the Revenue OHieer 
and the parties should be bound bv the decision 
in application umler section lOG and not by that in 
application under section 105. C Prasaxna OEin 
r. Achhiu-ud-uin Mahamad 953 

-S. 1 53 —Suit for rent — Second appeal. 


Under section 15.3 of the Bengal Tenancy Act a 
second appeal does not lie when no question as to 
the amount of rent is either raised or decided in 
a suit for rent, where the value is below 100 rupees 
C Bharat Chandra v. Haui Krishna 


-S. 158-B (2) —Land laws, scheme and 

policy o/—Kaiyat, position o/—• Under-raiyat, 
whether can acynir'c. occupancy riyhts—1. ndei'- 
niiyati tenure, whether transferable — Previous 
possession, when can form basis of suit. 

The scheme and policy of the land laws of 
Bengal is to originally divide persons having 
interest in agricultural land into two classes, 
viz., those in actual occupation or cultivating 
tenants and those entitled to rent from such 
tenants. There may be several degrees of rent- 


Benga! Tenancy Act— contd. 

receivers, hut there is one class of cultivating 
tenants who are called raiyats. 

la tlieory the raif/at is supposed to be m 
actual I'I'cuipiit ion of the land au^l actually 
cultivating it. By virtue of this character, tha 
r-iii/itt is permitted to actpiirc a right of occii- 
])'ui<'v. or tlie rigid to I't-main in occupation of the 
l.and. 

I'liongh he is allowe<l to sub-let in the eye 
of law, the rniyat is the actual occupant of the 
laud, occupying it tlirougii iiis lessee, as by 
siib-lettiiig iie flof.s not b(‘Co)ne a middlcinau. 

Tim Bengal 'I'ctumcy Act. however, has been 
less favourable to an under-C(n//at and has taken 
away his rigid of acquiring a right of occu- 
irancy under any condition cxcci)t by local usage 
or custom. He is no hett^u* than a tenant-at-will 
with no tangible interest in tlie land except that 
of hohling it till tlie end of the agricultural year. 

The right of an nnder-iviis not transfer* 
able, 

Tlie interest of an under-mii/af is not herit- 

abl(‘. 

M*^re previous possession, unless perfected into 
adverse po.s.scssion. eanm-t form the foundation 
of a suit for recovery of j>osscssion. C Jnanendr.y 
Nath r. Dckhiram, (\ W. N. 865; 10 C. Jj. J. 00; 
A. 1. R. (U.t 8.50 386 

-S. 158B i2), object of -Co-sharer landlord 

udiethvr coti leaire henedt Omisssion to sene 
ruttice sale, eifevt of—Sale held In contr'nren- 
liini of Stntnic, 'whether null and roid - Question, 
how determined ■ hre(inlarity and nullity, dis- 
t inet Ion bet irecn — Test. 

Th.' object of section 158B sub-section i’2) of 
the Bengid Tenancy Act is to protect tlie co- 
sharer landlord. 

It i.s open, li 'wever, to the co-slmrer landlorrl 
to waive the benetit of sub-section sec¬ 

tion 15813 of the Bengal Tenancy Act. 

The omission to serve upon the co-sharer 
landlord tlie notice co.itemplated liy sub-section 2 
of section lo'^B of tha Bengal Tenancy Act does 
not nullify the sale or alter its character to that 
of a sale held in execution of a money decree 
where the co-shurer concerned consents to the 
sale. 

It cannot be maintained on principle that 
because a sale has been held in contravention 
of a statutory provision, it must, irrespective of 
the nature and purposes of the provisions, be 
deemed to be null and void. 

When tlie provisions of a Statute have been 
contravened, if a question arises as to how far 
tlie proceedings are affected by such contraven¬ 
tion the matter must be detemiined with regard 
to the nature, scope and object of the particular 
provision which has been violated. 

An irregularity is a deviation from a rule of 
law which does not take away the foundation or 
authority for tlie proceeding or aj)ply to its whole 
operation, wli(*reus a nullity i.s a proceeding that 
is taken without any foundation for it or is so 
• I ft* 11 e as to be of no avail or effect 
whatever, or is void and incapable of being 
validated. 
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The safest rule to determine wliat is an irrej^u- 
lority and wliat is a nullity i.s ti> st'c whetlier 
the paVty can waive tlie ohjeclion ; if lie can 
■waive, it, it aimuinfs to an iiri irulaiity ; if he 
cannot, it is a nullity. C ii.v.'.vM Kanja (lno.si-: »•. 
Rahaman Ga/!!, o7 C. L. d. 117; 27 W X. 7().j; 
(.l!)21) A. 1. U. [C.) lOS 507 

—- S. 173, application under -Limitation. 

5 ee Limitation Act, Sen. i, Aur. 10(3 322 


Sch. 


Art. 3 


-iMudlonl <ni'l ttjnnnt 
—Land (jii'cn for ciillh'iif ion Lr.svcf 
tenants —Lessee,'whether raiyat Sii it for ccrorcri/ 
of possession ajnin.-it landlord- Limitation -- 
Raiyat, test of. 

Where a landlord, under a parwaua, ^ives a 
person “permission to cultivate' ct ilain land, the 
latter is’a raiyat, and limitation for a suit h\ 
him for recovery of possession, on dispossession l>y 
the landlord, is ijoverned l>y Art. 3 of Schedule III 

to the Bengal Tenancy .Vet. 

The mere fact that such a person settles tenants 
•upon the land does not change the nature of lus 
holding. 

In order to determine whether a tenant is a raiyat 
or not the test is not the use which the tenant lias 
made of the land but the purpose for which the 

land is lea.sed. Pat tiAVANi ''iVw,', 

MAKD.Mt, 3 Pat. 510; ^1021) A. I. U. iPat.l Jh'J; A ' 

A. I. K. (Pat.) 537 

Bengal Tenancy (Amendment) Act {M ot 
19181s. 49K Sale of tenure ot abonyyiai, 

whether nullity- Waiver of provisions of Act— 
Application to set aside sale--Limitation. 

A sale of the tenure of an aboriginal in execu¬ 
tion of a decree in contravention of 
sions of section -DK of tlu* Heniral len.iiux 

(Amendment) Act of li)18 is a . 

The Bensal Tenancy {Amendment) A(t ofl.'l« 

Avas enacted witli the object of 

aboriginals against imliscrect .V./j.-J ,i,e 

not, therefore, open to an al)>*i igu al I 
benefit of the provisions of the Act. 

The mieslion of limitation arise.-. oiil> n\Iicic a 

sale is a valid sale until it is set ; .i doe. 

notarise where the sale is ^ 9 -> p 

Jogubswar Mahata r. crU 3^8 

28 O. W.N.ooO; (1921) A. L H- (G.) G.>h 

® 190lt'^SS. i'fl 2)r96^«y"-'“7 

spaces between mea^ «ec- 

'irripb .s"ss 


Bombay District Municipal Act—concld. 

of the veiTical lim* drawn fiomlliat j>oiiit at tlie 
lop of fill- building. B r. I-Aii-iuioi:. 2(1 

l^m.l.. K. 2UJ. 1!)2L A. 1. K. 15.• 2.') ('r. L. J. 

llss 5 2 

Bombay High Court Rules, r. 214 r»t i-inatiug 

Summons I »i'C'laral(»iy decree. ii lu liuT e;in I <• 
unuUed. Si c Si i;( iFir Ui;i-n:i A< i, s 12 628 

Bombay Revenue Jurisdiction Act X of 
1876), SS. 4 (a). 5 la lUonhay I'it/cs to 

Lc nt- f ree Kstates <\I oi /.S'.72', Sch. />. .s'. >• 

Suit for di ila rot i'ui that plaintiff is jimuam of 
math, ina into inoidl it y of Suit a.ilraliiinifSccrc- 
tarn of State frtnn reconiina economic rent, 
harrcil I'hird pevsioi in possessio/i f>J 
lands a ppertain i ny ti> i>f}ire ot rillayc serrant- - 
Collector, power of, to levy economic rent drder 
ultra viies--iS’a/t to restrain Collector Limita¬ 
tion- Limitation -let (/A of lUt)S\, Sch. I, Ail. 
l.'f, applicahility of. 

A suit for a dcclar:iti(ni tliat jilaintilT is the 
janyam of i\ math is ))arrc<l under jiaragniph (2) 
of section 1 (u) of tiic Bomlniy Kcvcnuc .lurisdic- 
tioii Act. 

A suit against the Secretary of State f(»r India 
ami otlior defendants for an injunction restraining 
the former from recovering liie full economic rent 
«)[ ccrt.iin lands and paying the same to the latter 
and n-strainiiig the latter from r<‘ceiving the 
same, oven if it falls under paragrnplis 1 and 1 cf 
k‘ction I lUM'fthc Bomliay Kevenue Juiisdictiim 
Act. is saved from tlic bar created hy section 
') (a) of tlie Act. 

I'he Ciovcrnmcnt has jaiwcr to regulate by 
rules tlu* question of emobuiunts relating to service 
i.erformed to the Stale umh r the lifth provision of 
icetion 8 Selie.lnie lb Boin))ay 'litles to lient- 
Uic Kstates Act Iml it has no power 
under that Act to frame any rules with reference 
to the resnmpti<.n of lands given as emoluments 
of anv hoivditary olliv t\ sis ^ illaye 

io.shies‘ etc*. Any sneli rules must he ultra vires. 

'\'ha'ol]\c.c of janyam «'f a math conws nmhu tho 
hrsl j.-aragraph of section 8. Seliedule H of Homl^ay 
Titles lo Rent-free ICstales Act. 

•Vnart from some statutory, provision or some 
rule having the force of law. the (’ollector has no 
power to disluri) the po.ssession of a third paity. 
over lands apiiertaiuing to the othoe of a \ diage 
servant who niav have acctnired rights in resjiect 
of such' lands under the operation of law, as. for 
example, bv adverse po.ssession. In sueli a case 
the CMllcetor has no power either to evict the 
person in pos.session or to levy economic rent m 

rf'spc‘Ct of tho 

V .suit for an injunction restraining the Seere- 
ta,‘vof Slate for India from enforcing md<v 
which is ultra rires is not goveined 1)\ Ait. It, 
Seheduh* I of the Idmitatiou Act B ■'* **■'} j\ 
Si;cm:TAUY or Statk nm Jn/'* G. K. 11 h( 

_liS H. Gl; A. I. H. 'B ' ^--1 ' 

Bombay Titles to Rent-free Estates Act (XI 
oTt| 52), sch. B, S.8 -b’ee Bomhav IU:v|SL-k 

JcRisincrioN Act, s. 4 (a) f 
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Bundelkhand Land Alienation Act ru. P. 

Act I) Of 1903J, S. 9 (3)—Mort<jaffe hy mem- 
inn' of agricultural tribe — Decree—Heference to 
Collector, whether can be made. 

The power to refer a case to the Collector 
\inder section 1), siib-section (.>) of the Bundelkhand 
Land Alienation Act can be exercised at any stage. 
7 .C.. either before a decree has been passed or made 
absolute. 

The claim can be referred even though it has 
nominally matured into a decree which has been 
since found to be unenforceable. A Bishnatu 
Singh v. Bapueo Singh 1037 

Burden of proof. Sec Act of St.vte 779 

- See Ai'Verse possession 8 61 

-Adverse possession-- Joint owners. See 

Adverse possession 821 

-Application to set aside award--AppU- 

cant, what must prove—Onus. iSVe Arbitration 

16 

- See Benami tran.'-action 934 

- Benami transaction—Presumption of ad¬ 
vancement—Criterion. 6'ee Benami traNv*action 

832 

- Contract for sale of goods -Disjuite as 

to quality—Burden of proving defectiveness in 
quality. See Aubitr.^tion 341 

-jSee Landlord and tenant - K.if.ctment 

226, 594, 623 

-— Hindu joint family—Mortgage decree 

against father— Ancestral property sjld—Suit 
to cancel auction—Immoral or illegal debt- 
Burden of jp'oof. See Hindu Law — Joint family 

180 

- -- House built by tenant in ahadi - 

Tenant's right to transfer such house —Burden 
of proof. iS'ec Custom 810 

-Record of Rights—Presumption—Burden 

of proving contrary. Sec Bengal Tenancy Act, 
s. 103 (6) 879 

-Release in favour of father—Subsequent 

insolvency—Anticipatory fraud. See Provincial 
Insolvency Act, s. 53 450 

-Sale on credit or for cash. See Evidrxck 

Act, s. 102 658 

-Suit for possession. See Evidence Act, 

s. 107 27 

-Suit for possession of land—Encroach¬ 
ment, allegation of. See Evidence Act, s. 101 

645 

-Undue influence. See Contract Act, s 

16 817 

Cause of action -implied contract to pay_ 

Jurisdiction of Court. See Civil Procedure 
Code, s. 20 ^22 


C. P. Land Revenue Act (W of 1917), s. 182 

— Occupancy holding, transfer of — Lambardar, 
consent of, whether necessary. 

A lambardar is entitled to maintain a suit for 
ejectment against a transferee of absolute occu¬ 
pancy holding witliout his consent, even though 
the transfer was consented to by the other co¬ 
sharers. N VlTHAL V. Waman 495 

-S. 203 —Abadi site, occupatwn of, by 

tenant — Ti'ansfer by landlord—Right of tenant 
fo entry by transferee—Adverse possession. 

The occupation by a tenant of an abadi site in a 
village makes him a licensee and unless the land 
is given to Iiim as a house site he is not protected 
by section 203 of the Land Revenue Act. A sale 
by the landlord puts an end to the license. 

No title by prescription can be acquired in res¬ 
pect of such land by the tenant in the absence of 
any assertion of ailverso title against the landlord. 
N PuNJARA.JSA r. Ohaganlai.sa ’ 182 

-- s. 203 (^2)-— Abadi site — Landlord, when 

can re-enter—Usufructuary mortgage by tenant. 
A landlord gets no right of re-enty in respect 
of an ai)adi site under section 203 of the C. P. 
Land Revenue Act unless there is a permanent 
transfer such as sale, etc. He cannot sue for 
ejectment from tlie abadi site when there is a 
temporary loss of a right of enjoyment of occupa¬ 
tion of the site on account of an execution of a 
mortgage with possession. 

A mortgage is not n transfer which permanently 
puts an end to the tenant's interest and. there 
foro, affords no cause of action to a landlord to 
sue for re-entry. N Labhchand v. Daryasingh 

1066 

C. P. Tenancy Act (XI of 1898), s. 46 ("5)— 

Document transferring occupancy rights cannot 
be regi-itered—Registration illegal even loith 
regard to transferable property. 

A Registration Officer has no power to re¬ 
gister a mortgage-deed purporting to mortgage 
occupancy rights which cannot be mortgaged, but 
if such a document is registered, it is to be 
regarded as not registered at all. And oven if 
the deed includes some transferable property, 
besides the occupancy rights, its registration is 
illegal and inu.st be ignored in toto. N Kesarbai 
V. Jamadar, 20 N. L. R. 1C2 126 

C. P. Tenancy Act (I of 1920), s. 2— Mortgagee 
in possession of fractional share in village, 
whether'dandlord"—Assignee of fractional share, 
position of. 

A mortgagee in possession of a fiactional 
interest in a village is not a “landlord” within the 
meaning of the C3. P. Tenancy Act, and, there¬ 
fore, cannot maintain a suit for rent against 
the tenants. The position assignable to him by 
virtue of the mortgage is that of a mere trans¬ 
feree of a money claim to a iTortion of the 
arrears of rent when they accrue due to the 
landlord of the holdings held by the tenants of 
the village. 

An assignee of only a fraction of proprietary 
riglits in a village does not become a landlord 
and the assignor continues to be the landlord of 
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C. P. Tenancy Act—1920-conckl. 

the holdings, so long ns he retains the remain¬ 
ing fraction to himself. N Hauuax v. Lach.man’ 

201 

- 6. 5 — .[bsoiute occupancy hoUliny — 

Tenant, ivkethcr can hcipicath interest. 

All absolute occupancy tenant is not empower¬ 
ed to bequeath any rigiit in his holding. N Ui ri 
V. Sadasheo 1038 

Champerty — C/iampcrfon^ agreements—Public 
policy in India. 

In India champerty is not necessarily opposed 
to public policy; and in deciding whetlicr a 
champertous agreement should be set aside, it 
has to be considered whether such an agreement 
is extortionate, unconscionable, or one made for 
the purpose of gambling in litigation or of in¬ 
juring or oppressing others by encouraging un¬ 
righteous suits, in which case it would be contrary 
to pul>4ic policy and unenforceable. M (.iOL.vpudi 
Seshayya i\ Nadexdla SruHiAn, 20 L. W. (312; 17 

M. L. J. C4G; (1921) M.W. N. «;>7; (192h A. 1. U. 
(M.) 877 499 

Charge, alteration of. See Ckimisal pROCEnriiH 
Code, s. 2;3G 3 64 

- Conspiracy to cheat— Charge covering 

three transactions- Dill’ereut overt acts—Charge, 
whether bad—Cheating, charge of, what must 
contain— Omission to mention persons deceived, 
whether fatal. See Penal Coi>e, s. 12015 545 

-, frame of—Defect in form—Prejudice to 

accused—Defect, wliether cured. See Criminal 

Procedure Code, s. 537 50 

of murder—Alternative charge of causing 


evidence of offence to disappear—Prejudice- 
Test. Sec Penal Code, s. 201 7Uy 


Perjury — Contradictory statements 


in 


civil and criminal proceedings — Alternative 
charge. See Criminal Prockdlke Code, s. 1.)j 

Charitable and Religious Trusts Act (XIV of 
1920) SS. 3. 5 — Temple trust — Adminu>tiatton 

application by worshipper—Some 

made parties—Order, whether binding on lemain 

r ™pUcation by a -rshippor under 
section 3 of the Charitable . e 

Act, in respect of the admmistration J® 

which is managed by the vote of the 

maforit; of the trustees all 

be made parties, and where I}!® 

trustees are made parties, an oi tiysteos 

application is not binding on 

M Srinivasa Avvangak f. A^nathanam aiiar, 

(1924) M. \V. N. 515; 3o M. L. 1. ol 

Chota Nagpur Encumbered Estates 
(Amendment; Act (III 

i"4'ro“^rtcs Vi. 'i! 

testator and there ^ ’’^'j^gXath'3E*the“testator 
Sid” of the Cl^ta ^Kagi^r 

Xhe aUeitiJ>n menti^e'“ i that section and in 


Chota Nagpur Encumbered E$tates(Amend- 
ment) Act— concld. 

section 3 refers to alienation inter vivos and not to 
Wills. 

The Dncumlicred Kstates (Amendment ) Act creates 
a sort of ndministratioii oftlie immovoalde estate of 
the debtor in some respects resembling tliat pursued 
in an adminislratioii suit but with the material 
difference tliat whereas in an administration suit 
tlie satisfaction of the claims of the creditors is 
primarily in view, in proceedings under the Act 
tlie protection of the debtor and the i>rotoction of 
liis estate so far as practicable in spite of its 
encumbered condition is the main solicitude of 
the authorities concerned. 

The Chota Nagpur Kneumbered Kstates 
(Amendment) Act restricts the ]>ower of tlie 
ladder in disj^osing of tlie jiniperty in so far as 
it would interfere with tlic management of 
the estate. Put the riglit to succcs.siou to 
the estate of tlie liolder is not affected by the Act 
and is saved by the i>rovisions of section 23. 
C PuOTAP Chandra v. J.igadish Chandra, 10 C. L. 
.1.331 886 

Chota Nagpur Tenancy Act (VI of 1908', 

SS. 26 (a*. 74— S. 7Jt, whether retrospective — 
Function of s. Jd (a) \’alidation of agreements. 
Section 71 of the Chota Nagpur Tenancy Act 
has no retros])ective effect inasmuch as it afiects 
the substantive rights of parties. 

Section 20 (o) of the Chota Nagpur Tenancy 
Act was not ctuitcmplated to invalidate agree¬ 
ments which were valid in their inception hut to 
validate agreements in speihal cases out of such 
agreements as would otherwise have been invalid 
owing to the iirovision of section 21 of the Chota 
Nagpur Landlord and Tenant Jh'oeedure Act, 
1879 Pat Phola Nath aMajhi v. Shiv Prasad 
SiNHA, (1921) Pat. 307 988 

Civil Procedure Code (Act V of 1908), ss. 2, 

47 ^ 3 _)— Decree, execution of—Dispute as to 

applicant being representative of party to decree 
-Determination of question, whether decree — 
Appeal —Succession Certificate Act {VII of 1880), 
s. 10 —Succession certificate, effect of. 

The determination of a question arising be¬ 
tween a decree-holder or a jxjrson claiming to 
re]>resent the decree-holder and a judgmeut-dehtor, 
as to wliether any jier.soa is or is not tlie re¬ 
presentative of a party, amounts to a decree and 
is appealable as such. 

Where a succession certificate lias been ob¬ 
tained by several persons in rc.spect of a decree, 
and execution of the deelec is sought, it is not 
oiieii to the judgment-debtor to raise the objection 
tliat some of the applicants are not entitled to join 
in executing the decree. A Peare Lal r. Jhahua 
Lal 604 

_SS, 2 (11), 47 —Satisfaction of decree — 

Leyal represntative, position of—Objection to 

liability—Executing Court, duty of. 

All order of substitution as tiio legal repicscu" 
tative of a deceased judgment-debtor by ilstdf 
renders the legal representative liable to satibfy 

the decree. 
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\n ICxet-utini^ Court is boiuid before granting 
5 iii.stitula»n to deeble wlu-llier an alleged legal 
n l)r<‘-entative, who cienies his liai)ility to satisfy 
the deeree, is the heir of the deceased jiidginent- 
debtor and, therefore, ))o\ind by tlie decree. Pat 
l)i\ vN vTH S.\ni r. M.m.hiji B.vii), il024) Pat. 2!)J; 3 
P L.' T lUO; ,P.)2;!i A. I R. Rat.l M'.l 803 

3S. 7, 94, 151, O. xxxvni, rr. 5, 6 


-^ •^•1 -. » / 

Utachment hefioy. jwl-jintut ni > >nmoicablc pro- 
pertfjSniall C<ni.<^ Court, iL'liethi.r can order 
attacfiuient—Proriiicial Suiall Cause Courts *lc^ 
(IKoi s. l7--"AtUichment" and "order of 

attachment", distinction heticeen — "Interlocutory 
order, ' meanin'j ofSmall Cause Cou7‘t, whether 
has inhcroit powers. 

Per Curiaai {Wahnsleij and Chotzner,JJ., dis- 
^»i-vtiente) —A Provincial Small Cause Court has 
?nrisdiction to make an order for attachment of 

lumoveahle property before judgment _ 

‘rbere is a dil'terence between ordering the 
.itta<-hmcnt of property and attaching the pro- 
tv If a I’l'oviiu.'iai Small Cause Court makes 
m ord.-rb-r attachment of immoveahle property 
it wonbl have to send it to an ordinary Civil 
Court for e.xeeution. 

Per .Sa»der.’oa. C. J. In construing an Act 
words found therein should not he regar.led a.s 
^rplusago and full effect should be givmr to 
U em if a reasonalile interpretation can be found. 

The onlv reasonable interpretation to be phuanl 
unon the 'words “so far as they relate to in¬ 
unctions and interlocutory orders m section . 

/ V of the Civil Procedure Code is that it was 
;,^n.nded to^ exclude from the jurisdiction of a 
Cvincial Small Cause Court the matters par¬ 
ticularly specitied in clauses ic) and (e) of sec- 

^^'rhe meaning of the words “if it is so prescribed” 
in section D-l of the Civil PiMcedure Code is, if it is 
prescribed bv the rules and orders contained m the 

First Schedu'le of the Code. 

The order for attachment contemplated by sec- 
clause le) of the Code must be such an. 
Older as is speoilied in O. XXXVllI, r. G, viz., 

■ -MX order ior iittacliment before judgment. 

Per Mu/cerjee, J.—Something which is done 
bf.tweon the commencement and the end of a 
suit or action, wliich decides some point or 
matter which, however, is not a final decision of 
Iht matter in issue, is known as an interlocutory 

""'ordtr XXXVIII of the Civil Procedure Code has 

not been excluded either by section j read %Mth 

s ctior^JI or by O. 1. and is applicable to a 

pVov^ncial Court of Small Causes 

Kvena Provincial Court of Small Causes can 
act under section 151. Civil Procedure Code, and 

nass such orders as may be necessary. 

^ Sr r;mf 27 ie 7 - J.—A Comt which has not the 
^ r executing a decree by attachment of 
Fmmoveable iiroperty after judgment, ^nnot have 
thTporkr of attaching such property before judg- 

Per Waluxzley, .7.-A Small Cause Court cannot 
attach property whether moveable or mnpoveable 


before jud.ginent. C BaradaKanta Ray v. Mauuddi, 
L\s C. \V. X. 105G; 40 0. L. J. laO 109 

- S, lO—.Sfai/ of suit—"Matter in issue," 

meaainj of — Appeal, whether continuation of 
su it. 

For the purpose of section 10 of the Civil Pro¬ 
cedure Code, an appeal is a continuation of a suit. 

In order to attract tlic operation of section 10, 
Civil Piocedure Code, it is neco.s.sary that every 
matter in dispute should be directly and sub¬ 
stantially ill issue in tlie two suits. The ex¬ 
pression “matter in issue*’ in the section has 
reference to tlie entire subject-matter in con¬ 
troversy between the parties and is not equiva¬ 
lent to “any of the questions in issue.” S Jaixauain 
Bahulal V . Nathoo.mal Ma.sohaklal 539 

-SS. 10,*115 — Order refusing to stay suit — 

Rerisiitn — Hi(jh Court, whether can interfere. 
l.'nder section 115 of the Civil Procedure Code 
the Higii Court can set aside an order refusing 
tj stay a suit umler section 10 of the Code 
pcmling tlie rinal decision of a previously instituted 
suit lictwem the parties, the matter in issue in 
both b;dng identical. L Mkhtau Shau v. Ah Haidar 
StiAK 234 

-S. 11 - Co-defcnda7its — Conflict of iritetest 

—Rights inter se, decisio7i of —Res judicata. 

The decision in a case where there is a conflict 
of intere.-^t between the co-defendants, one of 
whom actively helps the plaintiff as against the 
other defendant, and where it is necessary to 
adjudicate between the defendants infer to give 
appropriate relief to the plaintiff, operates as 
res judicata in a subsequent suit between the 
co-defendants. R Mauno Tiiwe v. Ma Shwe Pon, .3 
Bur.L. J. 51; (1024) A. I. R, (K.) 270 423 

-S. 11 — Decision of Court not competent to 

try subsequeiit suit, whether res judicata. 

The decision in a rent suit decided by an 
Assistant Collector Second Class is not res judicata 
ill the Court of an Assistant Collector First Class 
ill a suit for ejectment w’hich the Assistant Collec¬ 
tor Second Class is not competent to try*. A Ram 
Din r. Hab Dayal, (1023) A. 1. R. (A.) 368 790 

-s. 11 —Ex parte decision—Res judicata— 

Decision in rent suit. 

An ex pa7'te decision can operate as res judicata. 
In the case of rent suits, the decision as regards 
the rent for one year is res judicata as regards 
the rate of rent for the following years. M 
Govindoss Krishnadoss r. Polegar Manikya.nayaniu 

990 

- 6. 11 —"Heard and f\7ially decided," mean- 

ing of—Finding recoi'dtd to avoid remand, wAe- 
tht7' res judicata. 

For a finding to become res judicata, it is 
necessary that the point should have been “heard 
and finally determined”. 

When a Coiu't merely for the purpose of pre¬ 
venting a remand records a conclusion on an 
issue not necessary for the decision and the 
decree is not based upon it, the Court cannot be 
h^ld to have ^'heard, and finally determined th^ 
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question." M Bathli.a l*f-TCifiuKi>ni i\ VKiXAi‘i:iti>! 
Hharatasastui, 20 L. \V. 17 M. L. J. 3.’52; (1021‘ 

JSI. \V. N. 85!); il!)2h A. 1, K. uM.) 8!i:i 48 5 

S. 11 —Kes judicuia—Appealabiliti/ of 


decision. 

It is no criterion of t)ic non-operation of a 
decision as res judicahi tliat tlie person afTected 
thereby conld not aj))>cal from it. altlion^li it 
may form part of one. of tlie eriloria mentione<l 
in section 11 of the Civil Ihocedniv Code. N 
Govinda 1'. Laxman', (1!)23) A. I. R. (N.t 139 516 

- SS. 11, 47 —Moj tfjagc suit - Preliminary 

decree —AfiCHafioa before linal decrce—Snit for 
title by alienee, ivhethcr barred Res judicata. 
Section -17 of the Civil Rrocedure Code ai)plies 
only to questions regarding the satisfai’tion of 
the decree and not to (pieslions arising; in the 
proceedings h'^r the making t>f a j>reliminary 
mortgage-decree linal, as a suit on a mortgage 
remains pending till the linal decree. 

An alienee deriving his title under a surrender 
pendente lite, between the i)reliminary decree and 
the linal decree, is bound by the terms of the 
preliminary decu'ce and cannot Ije allo^\•cd to 
re-open the questions already deeidetl in the 
suit, nor can he sue for tl»e establisliment of hi^ 
title. N LACHiitAii r. Bholu 452 

_s, 20 -Cause of action -Implied contract 

to pay—Jurisdiction of Court. 

Defendant selected some cloth in District B- 
and ordered it to be sent to Idstnct G. when 
he promised to purchase such pieces as should he 
SPlPcled bv his wife. The clcth was sent accord¬ 
ingly. Some pieces were selected and the re¬ 
mainder returned with a payment of piKC. 
Subsequently other eonsignments of clotli were 
sent toG. either by parcel post or were taken 
therein person. In a suit brought at B. In tlio 

seller for the balance of price : . 

Held, that there was an implied contract to 
pay at B and the Court had jurisdiction to ti> tlio 

^^'where no place of payment is specified edher 
expressly or hy implication a ® - 

follow his creditor and pay where 
O Mohammad Mvmtaz Ali Khan r. Ganoa I 

_SS. 25, ^S^\—Inherent jurisdiction, sco}^ 

Qf—Suit, -ahen to be stayed^Transfer Test 
Suit, vexatious and oppressive. 

Appeals to tlie inhered ju.isdiotion 

Court have to be regarded ,|,e 

caution. But if after exercising s itli ® 

SXrnterfere to 

proceedings which would have the tllect ot pre 


Civil Procedure Code—1908— contd. 


ol'jcction must apjily to the High Court as a 

will >li'. 

'Du' test for a transfer is niiuli the same as 
for a stay t>f suit uiulcr section 151 of llu^ Civil 
Procedure (.\)de or alternatively tiie ratlu-r more 
lenient lest adopted in section 527 of tlio Ci iininal 
Procedure Code. 


Plaintitis who carried on business in Bombay, 
Rangoon and Calcutta ami had their head olHoc 
at Bombay brought a suit at Bombay against 
<lefcn<lants wlio also carried on luisiness at lliose 
jilaces as merchants and commission agents, d'lu' 
suit was for accounts in res])i'ct of certain trans¬ 
actions whicli liad taken jilace at Rangoon under 
instructions of a jiarlner of the jdainlin's* firm. 
'I'he books of account as well as all (lie prinidjial 
witnesses were at Rangoon aii<l the suit involved 
a determination of the custom of trade observed at 
Rangoon with regard to the transact ions. After 
th-‘ tiling of tlic; suit ilefendants pairl wliat lhe\' 
regarded **.15 lialaiice clue to tlie jilaintitrs and 
ofTeivd to pay taxed costs to date but })rayed that 
the suit should be stayed : 

Held, (1) tliiit it would be most inconvenient 
lo tile defendants to iiave the suit tried at Bombay; 

(2) that as from tlie dale wiieii the; defendants 
Itaiil the aiiioiint to the iihiiiilitVs ami nflered to 
pay taxed costs, tlie suit Nvas vexations and 
oppressive to tlie defendants ; 

(3) that the plaintiti was at liberty lo witlidraw 

the suit under (). XXIII, r. 1. Civil Procedure Code, 
but in default of his so doing within the time 
limited for j*resenting an ajijieal, all fuitlier pro¬ 
ceedings in the suit sliould be stayed. B .Iethahhai 
Vfiiskv a Co. v. AMAiicHAM) .Madiiavji a Co.. 25 
Bom. L. R. 713; <1921) A. I. R. (B.) 90 852 


_SS. 34, 151 Decree, execution of — Court, 

whether can allow iutei'est—Inherent power, exer~ 
CISC of. 

If a decree does not allow interest from tlie 
date of decree to tlie date of payment, the Execut¬ 
ing Court has no inherent power to allow it 
under section 151, Civil Procedure Code, liaving 
regard to the provisions of section 31 i2). Civil 
Proecduro Code. 

The Courts cannot have inherent power to do 
anv thing which has the ellect of nullifying an 
exnre.ss provision of law. R Mai’Nc. Ph v. Ma H.vit, 

S Bur. l! .J. 58; (1921) I. H. (H.) 275 4 2 7 

_S. 47— Decree, execution of — Disposses¬ 
sion in execution— Party dispossessed, remedy of 
— Suit for recovery of possession, whether main¬ 
tainable. 


\ person who has been dispossessed under the 
>nns of a decree to which he was a party is 
ot competent to bring a suit for recovery of 
osscssion. His remedy is by way of an 
nnlication to the Execution Court. A Dwahka 
)TAvDvkoaI*kas..u,22A.L. J, 6H,'5; (1921; A. h 

I (A ) 75- 

■ ' ■__ s, 47—Decree on prior mortgage without 


impleading puisne mortgagee—Fresli mortgage 
to discharge decree—Suit by last mortgagee 
Subrogation Priority—Section 47, whether bars 

suit. Sea Mortgage 
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-S. 47 —Execution of decree—Inquiynj into 

validity of decree. 

I'iVery order or judgment, however erroneous, is 
good until discharged or declared inoperative. An 
enquiry into the validity of a decree is outside the 
functions of an lOxecuting ('curt subject to the piX)- 
viso that there is a valid decree in c-xisteuce which 
can be executed. C Srix.vth Ciiatteujel: v. Khdar 
Nath Kai 255 


-S. 47 — Mortgage-suit — Preliininarj’ 

decree—Proceedings for linal decree, application 
of s. 47 in. See Civil Puockdure Code, s. 11 

452 

-S. 47— Restitution order under s. 144, 

whether order in execution, ^’te Court Fees Act, 
Sen. I, Art. 1 321 

-S. 47 —Satisfaction of decree —Legal 

representative, position of —Objection to liability 
- Kxecuting Court, duty of. See Civil, Procei>i p.r 
(’oi>E, s. 2 (11) 803 

-S. 47, O. XXI, r. ^6—Assignment of 

decree to two person.s—Execution by one~Objection 
by other- Ajtpeol, whether lies. 

No appeal lies against an order allowing one 
of tiie two assignees of a decree to execute it 
t> the exclusion of tlie otlier. 

Tlie wonl ‘parties’ as used in section 47 
of the Civil Procedure Code contemplates lliat 
the parties arc ranged on oj)positc sides and not 
jis co-decree-holdcrs on one side only. N Rai'IIAPAI 
V. Bhimrao 734 


-s. 47 (3)—Decree, execution of—Dis¬ 
putes as to applicant being representative of 
party to decree— Determination of question, whe¬ 
ther decree—Appeal. Sec Civil Pkocedure Code, 
6.2 604 


-S. 48 — Mortgage-decree for sale of pro¬ 
perties and for recovery of balance from person 
of mortgagor—Execution of latUr part of decree 
— luimitaiion. 

Where a mortgage-decree directs the mortgaged 
properties to be sold and the balance to be rea¬ 
lised from the other properties and person of the 
judgment-debtor, the period of 12 years, under 
section 48, Civil Procedure Code, for an execution 
of the latter part of the decree must be calculat¬ 
ed from the date of the mortgage-decree. M 
Samisatha Odayar V. Thisoaraswami 827 


-— S. 60 (1) (k) — Pi'ovident Funds Act (IX. 

of 1807), ss. 2 (U), h (l)—State Railway Open 
Line Code, Vol.ll, App. I, 22,30—''Com- 
pulsoj'y deposit ", what is — Deposit, whether ceases 
to be compulsory on de^h or retirement — "'Dis¬ 
charged" iR r. 30, meaning of ^Deposit, whether 
liable to attachment after retirement. 

The State Railway Provident Institution is 
governed by the Rules contained in the State 
Railway Open Line Code, Volume II, Appendix I, 
and the General Fund Rules have no application 
to it. 

The word "discharged” in rule 30 of the 
Rules contained in the State Railway Open Line 
Code, Volume II, Appendix I, does not necessarily 


mean "dismissed”; it is wide enough to include 
the case of a servant who has been permitted to 
retire or take his dischai'ge. 

A compulsory deposit is a deposit which goes 
into the fund as a compulsoiy deposit, within 
tlie meaning of section 4 (1) of the Provident 
Funds Act, and is at that date received and 
classilied as such, and so long as such a de¬ 
posit subsists in the fund it continues to be a 
compulsory deposit, irrespective of the fact that 
it is liable to withdrawal on the death or 
retirement of the depositor under rule 22 of 
the Rules contained in Appendix I, Volume II of 
the Stale Railway Open Line Code. 

Such depo.sits as the above ai'e protected from 
attachment under section G0(1) I A') of the Civil 
Procedure Code read with section 4 (1) of the 
Provident Funds Act. 

A compulsory deposit includes the sums de¬ 
posited by the depositor himself and the con¬ 
tributions ill respect of those deposits made by 
the Kailwav and the interest or increment accrued 
on them. 

Per (.those, ./.— -A deposit cannot be said to be 
payable on demand by reason of the fact tliat 
it becomes payable under the Rules on the 
death or retirement of the depositor. C Secretary 
OF State for I.vdia f. Raj Ku.mar, (1923; A. 1. R. (C.) 
58 j 69 

- S. 66, applicability of. 

Sectiem 6G of tlie Civil Procedure Code applies 
only when the plaintiff attempts to assert his 

secret title ns against a certified purchaser. A 

Jambu Dass V. Jai Prakash 344 

- S. 66 —Execution sale — Decree-holder in- 

sttnicting third person to bid for him after 
obtaining permission—Purchase by third person 
in his own name—Suit for possession by decree- 
holder, whether barred. 

If a person purchases property in his own 
name disregarding the instructions of the decree- 
holder to bid at tlie sale for him after obtaining 
penuission of the Court, the purcliase is benami 
for the decree-holder whose suit for possession 
of the property from the certified purchaser is 
barred under section 6G of the Civil Procedure 
Code. N Maharaj Bahadur v. Nawalkishore 541 

- SS. 89, 92 — Sale, setting aside of — 

Auction-p^irchaser, if necessamj party—Mention 
of auction-purchaser s name in petition, if 
sufficient—Xotice on parties. 

There is no provision in the law that the 
auction-purchaser must be made a party in an 
application to set aside the sale. It is enough 
for the purposes of an application under O. XXI, 
r. 89. Civil Procedure Code, that the auction- 
purchaser should be mentioned hy name. 

Obiter : —It is desirable that in an application 
for setting aside a sale, the Court, without reference 
to the parties mentioned in the petition, should 
direct the issue of notice of the application upon 
the decree-holder, the auction-purchaser and any 
other party who may appear to hare been affected 
by the sale. C Raj Chandra Das v. Kali Kanta 
Das, (1923) A. I. R. (O.) 394 77§ 
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-S. 92, scope o/—Clmtram— ‘^Interest in the 

trust," 7neaning of—Conseiit of Advocatc-GcvcrdI, 
whethersu^icienl—Descendants of fimnder, whe¬ 
ther can maintain suit —Hindu tenijdes, whether 
open to all Hindus—Muharnmadan worshippey's 
at mosque, whether have "direct interest" — Sur¬ 
viving descendant of founder of chatram, 
whether can appoint manager—Trust property 
described as private property—Appointment of 
manager of such property, validity of. 

The consent in writing of the Advocate-General 
to the institution of a suit will not bring the suit 
within the meaning of section 02 of the Civil 
Procedure Code, unless the plaintiffs have an 
interest in the trust. The object of the section 
is to prevent people interfering in tlie adminis¬ 
tration of charitable trusts merely in the interests 
of others and without any real interest of their 
own. 

The fact that plaintiffs in a suit are descendants 
though only in the female line, of the founder of 
a chatrtim, gives them an interest in the proper 
administration of the trust sufficient to enable 
them to maintain the suit although they them¬ 
selves may never use the chatram. 

Hindu temples are priyna facie to be taken to 
be dedicated for the use of all Hindus resorting 
lo them. 

That the bare possibility, however remote, that 
a Hindu might desire to resort to a j)articular 
temple gives him an “interest in the tnist w 
defeat the object with which the Legislaltire 
eerted these words in section 
Code. 

The last suiwivor of the 
male line of tho founder of a , , i 

to appoint a trustee of the charity but if he falsely 
describes the property to be his own pro])erty, an 
appointment by him of the manager of such pro¬ 
perty is invalid. 

06iter.—Muhammadans who live in a village 
and worship regularly in tho mosque of the village 
have a direct interest in the trust relating to t le 
mosque. P C VAinvASATHA r 

Ayyar, 47 M. L. J. 361; 35 il. h. T Ifi: J- 

K tP C ) 221: (1924) M. W. N. /49; 10 O. & A. L,. K. 
1076; 26 Bom. L. K. 1121; 20 h. \\*;. 803; 22 A. L. T 
983; 40 C. L. J. 454; 29 C. W. N. lo4 804 

_S. 94—Attachment before judgment of 

immoveable property- Small^ Cause 

thercan order attachment. See Civil Procedliie 

Code, 8. 7 

-S. lOO —Findings of fact-Custom ■ 

Evidence, insuj^cient—High Court, whether can 

Thou^t^a High Court caimot in second 
interfere with tindings of 

whether the facts found are sufficient to sup^rt 
an alleged custom. N Bashirbi v. Abdll 

_ S.^OO-Suit for specific performance or 

damages — Damages, award of —5uit whether of 
small cause nature—Second appeal. 

In deciding the question whether a suit is 

of a email cause nature or not, attention has 


ould 
in- 

92, Civil Procedure 

descendants in the 
chatram lias a riglit 
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to be paid to the nature of the suit as it was 
presented in the First Court and not to tho 
sul)se(iuoiit shape that it may liavo taken as a 
result of the findings of the lower Courts. 

A suit for speeilic performance of a contract 
relating to immoveable property or in the 
altemative for damages was decreed by awarding 
of Hs. 160 as damages, but was dismissed in 
appeal : 

Held, that the suit was not one of a small 
cause nature within the meaning of section 100 
of Civil Procedure Code and a second appeal, 
therefore, lay to the High Court against the decree. 
M SlTNKAR Peddappa V. Ven'katappa, 20 L. \V. 321; 
(1924) M. W. N. 691 123 

- S. 1 04— Order staying suit under section 

10, Arbitration Act —Appeal, whether lies. Sec 
Arbitration- 81 

- S. 109 —Order appointing or refusing 

to appoint Receii'cr— Application for leave to 
appeal to Privy Coi<«ci7. 

An order refusing or granting the appoint¬ 
ment of a Receiver does not fall within tho 
provisions of section 100, Civil Procedure Code. 

As the appointment of a Receiver i.s in no 
way a matter wliieh tinally determines the rights 
of the j)arties, an order of appointment does 
not fall under section 100 (e). Pat Mac.ni Ra.m 
HL'N-OAR V. SrIDHAR ClIOWDHfRY 178 

- S. 110 — Suit for rent at enhanced rate — 

Subject-matter of suit, value of. 

In a suit for recoverv of rent at an enhanced 

% 

rate, the value of the subject-matter of the suit is 
not the value of the holding ljut the value of 
the plaintiff's claim to recover the enhanced 
rent. C Promoda Nath Roy v. Basircddih CJfAii 

744 

- S. 115 —Compromise decree—Time lixed 

for payment of money—Forfeiture on default— 
Jixtension of time Power of Court—Revision, 
See Compromise dkcrkk 505 

-S. 115 — Court, failure of, to exercise 

jurisdiction—Higli Court, whether can interfere. 
See Arbitration 16 

-S. 11 5//Jleriocutor// oi'ders, revision of 

- High Court, if and when can interfere. 

The settled i)ractice of the High Court is to 
interfere as little as possible with interlocutory 
orders where an alternative remedy exists. But it 
cannot be laid down as a hard and fast rule that 
the Court will under no circumstances interfere. 
Tlie High Court can and will interfere with such 
orders when tliey may lead to a failure of justice 
or to irreparable injury. C Sarajc Bala Debi v. 
Mohini Mohan Ghosi:, 28 C. W. N. 001; 40 C. L. J. 
101 1008 

_ S. 115—Order refusing to slay suit— 

Revision— High Court, whether can interfere, 

^’ee Civil Procedure Code, s. 10 234 

__S. 115 — Plaint presented out of Court 

hours—Discretion of Judge. — Revision. 

The discretion of the Judge of a Civil Court in 
declining to accept a plainf presented out of 
office hours at his club cannot b® interfered wiUi 
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ill revision by the High Coui't. IVI Sinnappa Nadan 
V. Sinnappa Naicken, 20 L. W. 655; 35 M. L. T. 116 

928 

- S. 11 5— Revision—Discretion exercised by 

lower Court — Interference. 

The High Court does not usually interfere in 
revision in cases where there is a real exeixise of 
discretion in the lower Court but in rare cases 
interferences are justified. R Chapple r. Maiisa 
Brothers, 3 Bur. L. J. 97 8 2 7 

- S. 115— Revision — Limitation. 

The High Court will not interfere in revision 
upon a technical question of limitation where 
substantial justice has been done. 

Where it was open to arg^ument whether limita¬ 
tion in a suit for recoven* of debt should run 
from one date or another but the debt was really 
due, the High Court refused to interfere in 
revision and upheld the decree in favour of 
the creditor. 

In a suit brought against the defendant by one 
iC, plaintiff stood surety for the defendant that 
the latter would pay the price of coal sold to 
him by K. K obtained a decree against the 
plaintiff as surety. In order to obtain a review 
of judgment plaintiff deposited the amount of the 
decree in Court on the 5th September 1919 but 
the application for review was dismissed and K. 
withdrew the amount on 21st April 1920. The 
plaintiff then brought his suit on the 20th April 
1923 to recover the money from the defendant 
his principal. It was contended that the date of 
payment to the creditor was the date of deposit, 
and, therefore, the suit was barred by limitation 
under Art. 81 of the Limitation Act: 

Held, that as the creditor was not entitled to 
withdraw the money immediately it was deposited 
by the plaintiff in Court and before the 
application for review was dismissed, the date of 
deposit in Court was not the date of payment to 
the creditor. A Mohammad Naqi v. H.vrgu Lal 

1011 

-—9. 115— Rcvisioti—Provision of law dis¬ 
regarded. 

Where a Court has applied its mind to the law 
and decides wrongly, there is no ground for revision 
but where it disregards some provision of law and 
has not applied its mind to that provision, there is 
ground for revision. R Kasu v. Kattara, 2 R. 202; 
(1924) A. I. R. (R.) 349 658 

- S. 115, O, XLI, r. 5— Decree—Stay of 

execution—Application made long after appeal — 
Court, duty of —Revision. 

Petitioner applied for stay of execution of a 
decree against whhdi an appeal was pending. The 
application was dismissed by the District Judge 
on the ground that the application was made 
very late. Petitioner applied for revision of the 
order : 

Held, {Graham, J. dissenting), that the District 
Judge did not give proper consideration to the 
matter and though he had jurisdiction over the 
subject-matter he exercised it in an irregular way ; 

(2) that the High Court had jurisdiction to inter- 
for© with the order in revision under section 115, 
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Civil Procedure Code, and the order was liable to 
be set aside. 

Per Suhrawardy, J .— When an application is 
presented to a Court, it is its duty to look into the 
matter to give its consideration to it and to come 
to decision on all the materials which, have been 
placed before it. If the Court does not do so, 
though it may have jurisdiction over the subject- 
matter of the litigation, it fails to exercise that 
jurisdiction in a regular way, and the High Court 
has power to interfere to set it right. 

Per Graham, J .— The power conferred by O. XLI, 
r. 5 of the Civil Procedure Code upon Appellate 
Courts is discretionary, though of course 
that discretion must be judicially exercised. 
The rule contemplates that an application for 
stay of execution should be made as soon as pos¬ 
sible after the filing of the appeal. C Biresh 
Chandra Das v. Hari Dasi Bose 435 

-S. 144—Restitution order—Appeal— 

Court-fee payable. See Court Fees Aot, Sch. I, 
Art. 1 321 

- - - S. 148 —High Cou7’t, whether can extend 

time fixed for doing particular act. 

Under section 148 of the Civil Procedure 
Code, the High Court can extend the time fixed 
by the decree of a Subordinate Court for tlxe doing 
of any particular act. A Balgobind v. Sheo Kumar, 
22 A. L.. J. 791; (1924) A. I. R. (A.) 818 184 

- S. 151, applicability of—Remedy not 

availed of. 

Section 151, Civil Procedure Code, does not 
apply to a case where another remedy was open 
and was not availed of. R Samson v. Silvaran, 3 
Bur. L. J. 47; (1924) A. I. K. (R.) 274 41 8 

- S. 151 — Arbitration—Award out of Court 

—Some property left undivided—Application to 
file award—Application mentioning particular 
individual to carry out division—Decree in terms 
of award—Refusal of person nomuiated to act 
— Decree, whether executable—Powers of Court. 
Where in an arbitration out of Court the 
arbitrator makes an award, but leaves certain 
items of property undivided, and the parties 
apply to Court for filing the award, at the same 
time naming a particular individual to carry out 
the division of the remaining property, and the 
Court draws up a decree in terms of the award, 
if the person nominated by the parties refuses to 
act, the decree does not thereby become incapable 
of execution. If the parties do not agree to 
nominate any other person, the Court must appoint 
some one to carry out the award, or if no one 
suitable can be found, proceed to carry it out itself. 

Under section 151, Civil Procedure Code, every 
Court has the power to enforce ils o^vn orders, 
and to vary a matter of detail^^n an order maae 
by the consent of the parties when by the 
accident of circumstances the carrj'ing out of 
such detail according to the agreement can no 
longer be achieved. A Paesotam Dass v. 8hiam I-al, 
(19:>3) A. 1. R. (A.) 460 513 

-s. 151—Decree, execution of—Court, whe- 

her can allow interest—inherent power, exercise 

of. See CiviD Pbocbdueb Code, s. 34 427 
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- - ■ — S. 151 —High Courts inherent power o/, to 

correct mistake—Interests of justice. 

The High Court has inherent power under 
section. 151 of the Civil Procedure Code to correct 
a mistake for the purpose of preventing a 
miscarriage of justice appearing on the face of 
the proceedings and to make such orders in the 
nature of consequential orders, as may be neces¬ 
sary for the ends of justice and to prevent an 
abuse of the process of the Court, wliich includes 
the idle multiplicity of proceedings. A Balgobinp 
V. Sheo Kumar, 22 A. L. J. 791; il921) A.. I. U. 
(A.) 818 184 

- S. 151 —Inherent jurisdiction, scope of 

—Suit, when to be stayed—Transfer—Test for 
—Suit, vexatious and oppressive. Sec Civil 
Procedure Code, s. 25 852 

— S. 151 — Small Cause Court, whether has 


inherent powers. See Civil Procedure Code, 
s. 7 109 

S. 151, O. XX, r. 3 -Partition, suit for — 


Court-fee, dispute as to—Decision not appealed 
against^Sale by plaintiff of portion of property 
— Vendees, addition of, as co-plaintiffs—\ature 
of suit, whether altered—Additional ('ourt-fee, 
whether payable—Darlier decision, when can be 
altered — Court, jurisdiction of. 

Section 151 of the Civil Procedure Code cannot 
confer jurisdiction on the Court to do what is 
prohibited by positive law. 

The devolution of interest in property in a smt 
psnding the suit can make no difference m the 
Court-fee to be paid. 

In a suit for partition the defendant contend¬ 
ed that the Court-fee paid on the plaint was 
insufficient. The Court decided tins issue m 
favour of the plaintiff and no appeal was made 
against this order. Meanwhile the defendant 
died and his sons w’ere brouglit on the record as 
his legal representatives and the vendees fiom 
the plaintiff of a portion of the property were 
added as plaintiffs. The suit came on 
another Judge who decided that the plaint^ 
should pay ad valorem fee. The plaintiff applied 

to the High Court in revision : , 

Held, (1; that the Judge had no jurisdiction to 

alter tl^ drder of hie predecessor except m accord- 

““(2) thrAddition of the plaintiff'e vendees ss 

co-nlaintiffs did not alter the nature of the suit, 
and made no difference in the f^ourt-feo payable^ 
Pat Harihar Prasad v. Maheshwari I Rasai^ . 

Pat. 654 

_ S. 151, O. XXVI, r. 16, O. XLVM, r. 1 — 

Commissioner for taking 

of—Enquiry, when can be re-opened lartj 

the Court to 

ta^e accounts of the 

'Ifc 

reference or he may record his hudings atter ne 


has heard evidence on all objections and 
surcharges. He is not bound to record his find¬ 
ing on any one objection before he i)roceeds to 
deal with the next. But if he does so his finding 
on any of the objections is not final. He may, on 
proper grounds, re-open the inquiry into any one 
or more of the items before his report is made, 
lentil then he decides nothing tJuit is final and 
conclusive. 

But where every opportunity is given to a parly 
to prove his objection to a particular item, and 
the Commissioner has after hearing the i)arties 
recorded his finding, it is highly undesirable tliat 
he should re-open the enquiry merely because 
he is invited to do so by the party. 

If the Commissioner does re-open the enquiry, 
it must be on grounds similar to those mentioned 
in O. XLl'II, r. 1, ('ivil Procedure Code, not 
because the provisions of O. XIA’Il, r. 1. apply to 
proceedings before him but because that rule 
affords the l)est guide in a matter of this kind. 
If lie re-opc*ns the inquiry on grounds whicli are 
not proper, the party aggrieved can ol)ject only 
by way of exceptions to his report. B Fernandez 
r. Roduic.ukp, 25 Bom. L. H. 2S0; 17 lb 593; (1921) 
A I. R. iH.) 231 593 

- S. 151, O. XLV, r. 13 — Certificate for 

appeal to Privy Council, application for—Stay 
of execution—Inherent jurisdiction, exercise of. 

The High Court has inherent power under flec¬ 
tion 151, Civil Procedure Code, in apj)ropriate 
circumstances, to stay execution on receipt of an 
api>lication for leave to aj)j)(*al to tJie Privy Council, 
pending tlio passing of orders on the application. 

'I'his inherent power should, however, he sjjar- 
ingly exercised in view of the j)iovisions of 
O. XBV, r. 13 of tlie Civil J*roceduro Code and 
the onus is on the apjflicant to establish good 
grounds for staying execution. S Narumal v. 
Jagatmal 739 

-S. 152— Clerical mistake — Party, whether 

entitled to correction— Court, discretion of. 

Under section 152 of the Civil Procedure Code, 
there is no right in any party to have a clerical 
or arithmetical mistake corrected. The matter i.s 
left to the discretion of the Court and llie dis¬ 
cretion has to be exercised in view of the peculiar 
facts of each case. A Kisnoui Mohan r. Chhasoa 
Lal 1030 

__ S. ^52 —Dower-decree—Form defective —• 

Execution — Decree, whether can be amended. 

A dower-dccrec was flrawn up in general 
terms and did not 8pe(rify the exact shares in 
which tlie decree-holder was entitled to succeed 
against tlie several defendantfl (i)cirs of the 
plaintiff s dcceascui husband). In execution it was 
contended that all the defendants were jointly and 

severally responsible : . 

Held, that the Kxccution Court was bound to 
construe the decree in the liglit of the admitted 

fact that both parties were fighting over a dower- 
dccrec, and if the decree itself crcate<i any obstacle, 
justice could be done by amending it so that 
the shares of the various defendants may 
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spccitically apportioned as between them. A 
Mi-hammad Ashiq Ali r. Hajra Bibi 627 

-s. 153, O. Vi, r. 17, 0. XXXIV, r. 6 - 

Amendment of pleadings, object of—Pending suit 
—Fresh defence, whether can be taken — Court, 
discj'etion of—Hecoverij of balance due on mort¬ 
gage—Application for personal decree against 
mortgagor, form of. 

When a suit is pending, a defendant, with the 
permission of the Court, may be allowed to take a 
fresh defence to the suit. 

The object of amendment of pleadings is to 
determine the real question in controversy between 
the parties. 

The matter of allowing amendment of plead¬ 
ings is entirely ^^dthin the discretion of the Court. 

There is nothing in 0. XXXIV, r. 6 of the 
Civil Procedure Code which requires that an 
application for a personal decree against the 
mortgagor should be in writing, much less is 
there anything to show that tlie application should 
be signed by anybody. 

Kven assuming that a written application is 
necessary, such application may be allowed to be 
signed at any stage of the proceedings under sec¬ 
tion 153 of tlie Code. A Santi Lal v. Kaj Narain 
(1924) A. I. U. (A.) 804 65 

- 0. 1, rr. 8,10 —Representative suit — Plain¬ 
tiff not possessing common interest with other 
members—Other members whether constructively 
parties — Parties, addition of —Bona fide mistake — 
Suit by wrong person. 

Under O. I, r. 8, Civil Procedure Code, it is 
not any person that may sue on behalf of a 
class, but it is that person who has an interest 
which is the same as that possessed by the 
whole body of persons. Given a common interest 
and a common grievance, a representative suit 
is in order, if the relief sought is in its nature 
beneficial to all whom the plaintiff proposes to 
represent. If this condition is found wanting, 
and if the plaintiff turns out not to be a member 
of the class on whose behalf he professed to 
institute the suit, the suit is wrongly constituted 
and is not a representative suit and no member 
of the class is constructively a party to it. 

On an application under O. ‘l, r. 10, Civil 
Procedure Code, to add a person as party plaint¬ 
iff to a suit under O. 1, r. 8, it must be alleged 
and proved that the suit was instituted originally 
in the name of the wrong person through a 
bona fide mistake. M Krishna Iyer v. Pachappa 
Ohetit. (1924) M. W. N. 522; 47 M, L. J. 540; (192 0 
A. 1. K. (M.) 883 492 

-O. I, r. 9, O. XXXIV, r, 1 — Mortgage suit 

—Necessaiy pai’ties — Non-johider of ali persons 
interested, effect of — Moi'tgage-debt, whether may 
be split up—Mortgaged property, extent of. Liability 
of—Decree pi'o^ortionate to defendant's share, 
whether legal. 

In all cases, save those excepted under 
O. XXXIV, r. 1, Civil Procedure Code, all persons 
interested in the equity of redemption should 
be joined as parties to a suit relating to a 
mortgage. 

The omission to make a puisne mortgagee or 
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a subsequent transferee of the mortgaged property 
a party to a mortgage suit is not fatal to the suit. 

A mortgage suit in which all the persons 
interested in the equity of redemption have not 
been joined need not necessarily fail. The 
provisions of O. 1, r. 9, Civil Procedure Code, are 
just as applicable to a mortgage suit as to any 
other suit. 

In special circumstances a mortgage-debt can 
be split up. 

Every part or item of the mortgaged property 
is not liable for the whole mortgage-debt and 
where the heirs of one of several mortgagors have 
not been joined in a suit on the mortgage, a 
decree may be passed against the defendants 
proportionate to their shares in the mortgaged 
properties at the date of the suit. C Khiradamoyi 
Dasi V. Habib Shaha, 29 C. W. N. 51 638 

- O. I, r. 10 (2) — Addition of parties to 

suit, when pemnissible — Court, discretion of. 

The provisions of O. I, r. 10 (2), Civil Pro¬ 
cedure Code, confer a discretion on the Court 
to add parties to a suit. This discretion must be 
exercised in view of the special circumstauces of 
the particular litigation, subject, however to the 
general rule that parties cannot be added so as to 
alter the nature of the suit. 

A person may be added as a party to a suit 
only in two cases, first, when he ougJit to have 
been joined and has not been so joined, or, 
secondly, when without his presence the question 
in the suit cannot be completely decided. C Abdcl 
Gayvr r. Ali Miah, 28 C. W. N 805 369 

- O, I, r. 10— Transfer of plaintiff to cate¬ 
gory of defendants — Court, power of. 

Under O. 1, r. 10, Civil Procedure Code, a Court 
has power to pass an order transferring a plaintiff 
from the category of plaintiffs to that of defendants. 
C Pad.ma Lochan P;VL v. Kali Kamal Pal 649 

-- O. II, rr. 3, 4, 5, 6— Different sales in 

favour of same vendee by di-fferent owners — 
Single suit for pre-emption, whether competent — 
Joinder of all vendors and vendee, whether bad — 
Decree—Appellate Court, whether can interfere. 
Plaintiff brought a suit for pre-emption against 
the vendee of four different plots, sold to him by 
different owners at different times. The objection 
as to misjoinder of causes of action and parties 
was overruled by the Trial Court and the suit was 
decreed in respect of all the four plots. The Appel¬ 
late Court, however, directed the institution and 
trial of four separate suits. Against this order of 
remand, the vendor preferred a second appeal to 
the High Court : 

Held, (1) that the suit was properly instituted ; 

(2) that the lower Appellate Court should not 
have interfered with the discretion of the Trial 
Court in the matter. L Piara Ram v. Kesho Nath, 

6 L. L. J. 349 605 

; O' III r. 3, O. VI, r. 2 — Inconsistent plead~ 
mgs—AlteTmative relief—Intention to defraud 
Court —^^‘In pari delicto,” maxim of. 

Order VI, r. 2, Civil Procedure Code, does not 
exclude the pleading of inconsistent facts. This rule 
is the same as r. 4 of O. XIX of the Rules of the 
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Supreme Court in England. Under it an alternative 
relief may, subject to certain regulations, be 
asked and several causes of action joined in the 
same statement of claim, as laid down in O. II, 
r. 3, Civil Procedure Code. 

Mere intention to defraud will not deprive the 
true o\\'ner from recovering his i)roperty. When, 
however, the fraudulent ])urj)Ose has been effected 
the maxim "in pari delicto potior est conditio 
possidentis" applies and the Court will help 
neither party. A guilty party cannot be iiermitted 
to defeat a judgment by showing tliat in obtaining 
it he had practised a fraud on the Court. O 
BaXSIDHAU V. AjUUHIA PliASAD, 10 O t'e A. L. K. 

01; 27 O. C. 175. 11 O. L. J. 615) 333 


-O. Ill, r. 1,0. V, r. 1, cl. (2), O. IX— 

Absence of parlp—Vakil havitig no instructions 
— "Appearance" of party —Ex parte decree — 
Formal withdrawal of Vakil, if necessamj. 

Where a Pleader appears for a party in default 
and stales that ho has no instniclions, there is no 
"appearance” of the party, and tlie ])rov'isions of 
O. IX, Civil Procedure Co*de, are applicable. 

When a Pleader appears and says he has no 
instructions, he intends to inform the Court that 
though he has filed an appearance he does not 
propose to appear for his client. It is not neces¬ 
sary for him to sav that he severs his connection 
with the case or 'that he withdraws his vakalat. 
No set form of words is necessary to convey to the 
Court the information that he has ceased to 

to appear and refusal to appear stand 
on the same footing. In neither case is there an 
"appearance.” M ARr.sArH.vLA 

OmixuAX. 47 M. E. J. 514; (15)2U . N. ^-*5; ^ 

E. W. 795; (1924) A. 1. K. (M-; ^42 107 

__ O. Ill, r. A- "Appearance" meaning of- - 

Pleader reporting no instructions except to apply 
for adjournment—Endorsejnent on back of P <iint 

_ Adjournment refused ~ U ithdrawal of vakalat 

—Leave of Court. 

Where a Pleader for the plaintiff m » 
asks for an adjournment and states lh‘'^b 
adjournment is refused, he has no further in¬ 
structions to go on with the case, and makes 
1 eXsement to that effect on the back of 
the plaint, there is no "appearance and the 
endorsement by the Vakil is a perfec ly good 
written withdrawal from his duties and obliga- 

“ Whe?e " ‘court "asients to sucl. conduct of the 
Vakil and raises no question about his w 
dmwal. it must be taken to have given its 

consent. ^ procedure Code, does not 

re^ufre thi’ wriUng containing the withdrawal 
V.V 1 Pleader of his vakalat to be in any 
ejecitied form, nor is any formality necessary 

Per'" Cou«?-r?o«er. 4 ^ murt 

withdrawal of Pillai ’v. Mahaulu 

47 M. L. d, 398; tl994, 

M. W. N. 689; 47 M, 819 


O. V, r. 1, cl. (2)— Absence of party — Vakil 
having no instructions—“Appearance” of party. 
See Civil Proceduuk Code. O. Ill, r. 1 107 

-O. V, r. 1 (bt, O. IX, r. 13, O. XVII, rr. 

2, 3—Z)cc7Te passed in absence of defendant but 
presence of his Pleader, 7vhether ex parte—AppE- 
caiion to set aside decree, whether maintainable. 

If the Pleader for an absent defendant is not 
duly instructed, and takes no part in the conduct of 
the case on tlie date of tlie hearing, tlie hearing of 
the case is ex parte even though the Pleader is 
present in Court, and an api)lication to set aside 
the decree is maintainable. But if the defendant 
npi>ears properly as required by O. Y, y. 1 
of the Civil Procedure Code, that is. by a iMeader 
duly instructed and able to answer all material 
(piestions relating to the suit, the hearing is 
not ex parte, and the apiilication would not bo 
maintainable. B Motilal Rataxchakd i'. Nandra.m 
Dalpatuam, 25 Horn. I>. K. 1222; (1921) A. 1 K. 

(B.) 139 124 

- O. V, r. "ty -^Service to be personal- Std-^ 

stituted service, when allowed — ZVric<'A-.s--,svri’e?’, 
duty of. 

The service of a summons should be personal 
unless there is an agent empowered to accept 
service and it i.s only when personal service can¬ 
not be effected that a process-server is justified in 
proceeding in accordance with tlie other i)rovisions 
of O. V, r 17, Civil Procedure Code. 

When, therehire, the notice of an appeal was sent 
to a village S, but the j)eon on arriving at S did nut 
tind the plaintiffs there, or any otiicr male member 
of the family upt)n whom the service could be 
effected, and was told that tliey had gone to village 
J.some two or three miles distant from .S, hut instead 
of proceeding to J, tlie peon jiurjiorted to effect 
service ))y albxing the notice at the entrance of the 
liouse at S and the aiipeal was heard ex parte: 

Held, (1) tliat the service was not good service 
under the provisions of the* Civil Procedure (’ode; 

(2) that it was the duty of the to endeavour 

to cIT. c't i)eraonal service uj)on the plaintiffs either 
by proceedirig to J or returning to the Court an<l 
slating the facts in order tliat fresJi notice should 
issue. C Dima Nath Pati v. Upendra Nandan Das 
Mahapatka. 40 C. L J. 151; (192D A. I. H. (C.y 
lOJl 703 

-_O. VI, r. 2 Inconsistent pleadings— 

Alternative relief- Intention to defraud. See 
Civil Procedure Cope, O. II, r. .3 333 

-O. VI, r. 17— A mendment of plaint — 

Fresh allegations of fraud, whether permissible. 

If either party to a suit seeks to amend lii« 
pleadings by introducing for the first time allega¬ 
tions of fraud, etc., tlio Court must ask why this 
new case was not presented originally and may 
require to be si^ialied as to tlie truth and sub- 
Btantialitv of the projiused amendment. M 
Krishna Iyer P. Pachaippa Chkttv, (1921) M. W. N. 
522; 47 M. L. J. 510; (1921.) A. I. R. (.M.) 883 4 92 

_O. VI, r. 17—Amendment of pleadings- 

object of—Pending suit—Fresh defence, whe¬ 
ther can be taken—Court, discretion of. Sec 
Civil Procedur* Code, e, 153 65 
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- O. VI, r. 17 —Suit against Agent af Rail- 

way Company—Defence by Railway Company — 
Aynendment of plaint — Prejudice. 

In a suit against a Railway Company, the de¬ 
fendant was described as the Agent of the Railway 
Company, but all the parties were perfectly aware 
that the suit was against the Railway Company and 
the relief asked was against the Railway Company 
who defended the suit as such : 

Held, that the amendment of the plaint by strik¬ 
ing out the word "Agent” would not prejudice 
any rights acquired by the Company by virtue 
of the Statute of Limitation. N Bilakidas r. 
Ar.ENT, H. X. Rv. (.’o 177 

-O. Vll, rr. 1 (fj, 4- Representative suit 

—Contents of plairyt—ProvisioiS of 0. VII, 
r. } f nntin'e of. 

If a suit is brought in a representative character 
the plaint must contain a statement to that effect, 
under O. VII. r. 1, Civil Procedure Code. 

The provisions of O. VII, r. 1, clause [f). 
Civil Procedure Code, are imperative. N Harhax 
r. LACHilAN 201 

- O. VII, r. 6 —Plaint originally presented 

within time—Returji for pi’esentation to proper 
Court—Suit time-barred — Rule, if applicable — 
Amendmeyit of plaint, if necessay'y—Limitation 
ActiJX of }9bS), a. 

The provisions of O. VII, r. G, Civil Procedure 
Code, have no bearing on a case which at the 
time of its institution is within lime, though tlie 
plaint having been returned, it is time-barred at 
the time of its presentation to proper Court. 

Where, therefore, in a suit instituted within 
time the plaint is returned for presentation to 
proper Court and the circumstances enabling the 
plaintiff to claim benefit of section 14, Limitation 
Act, appear on the face of the record and there is 
an order of the Court that the suit is not cogniz¬ 
able by it, along with an endorsement showing 
the date of the return of the plaint, it is 
not necessary for the plaintiff to amend the plaint 
by adding a statement showing the ground upon 
which exemption from limitation is claimed, if at 
the time of presentation of plaint to proper Court 
the suit is time-barred. L Svkhbir Sinuu v . 
PiARK Lal, (1923) A 1. R. (L.) 591 866 

- O. VIM, r. 5 —Defendant specifically 

denying allegation—Subsequent admission by 
alleged mukhtar— Court, whether can put matter 
in issue. 

The admission of a fact by a mukhtar of the 
defendant in a suit prior to the framing of issues 
does not debar the Court from putting the 
matter in issue when the defendant himself in 
his written statement specifically denies the same 
fact. L ViR Singh v. Bhola Singh, 6 L. L. J. 
358; (1924) A. I. R. (L.) 744 617 

- O. VIII, r. 5 —Plaint alleging death of 

pei'son on specified day — Defendant's denial — 
No counter-allegation — Admission — Evasive 
denial, what is. 

In a suit by a reversioner for recovery of 
properties after the death of the widow, the 
plaintiff alleged that the widow died on a specifi¬ 
ed day, thus bringing the suit in time. The 
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defendant in his written statement pleaded that 
the plaintiff should prove that the widow died 
on the date alleged and that he did not admit that 
date as the date of her death : 

Held, tliat there was a clear denial of the plaint 
allegation of the widow’s time of death, and the 
fact that there was no counter-allegation as to what 
that date exactly was could not be deemed to 
amount to an admission within the meaning of 
O. VIII, r. 5, Civil Procedure Code. IVl Rajagopala- 
CHAUIAR V. Bashyachariau, 20 L. W. 399; 47 M. L. 
J. 520; (1924) M. W. N. 788; (1924) A. I. R' (M.) 
838 584 

- O. VIII, r. 6— Set- 0 ^ — 'Ascertained mm\ 

meaning of. 

The words ‘ascertained sum* used in O. VIII, 
r. 6 of the Civil Procedure Code are used to 
exclude such items as liquidated damages and 
mesne profits the amount of which is not 
ascertainable until the Court determines them. 

Where a defendant says that there were definite 
sums of debit and credit between the parties and 
that on the date of suit a definite known balance, 
the amount of which is given in the written 
statement, was due to the defendant from the 
plaintiff, the sum so claimed is an ‘ascertained 
sum* for which a set-off is allowed. A Har Prasad 
V. Firm Ram Sarup-Radha Kishen, 22 A. L. J. 
844; (19241 A. I. K. (A.) 872 340 

-O. IX—Absence of party—Vakil having 

no instructions—"Appearance” of party-Ka: 
parte decree—Formal withdrawal of Vakil, if 
necessary. iSce Civil Procedure Code, O. Ill, 
r. 1. 107 

-O. IX, r. 13—Decree passed in absence 

of defendant but presence of his Pleader, whe- 
tlier ex parte —Application to set aside decree, 
wliether maiiilainalde. See Civil Procedure 
Code, O. V, r. 1 (b) 124 

-O. IX, r. 13, O. XVII, r. 3 —Vakil stating 

"no insty'uclion.s", effect of — Appearance—Decree 
on merits- Remedy. 

The mere fact that a Vakil says he has no 
instructions, after he has appeared for the party 
at many hearings, does not mean that he withdraws 
from the undertaking in his Vakalatnama, unless 
it is so stated. 

Where after many hearings, the Vakil for the 
defendants stated on the final hearing day that 
he had no instructions, but the Court disposed of 
the case on the merits, on an application to set aside 
the decree as ex pai'te : 

Held, (1) that there was an appearance and 
O. XVII, r. 3 of the Civil Procedure Code applied 
to the case ; 

(2) that the defendant ought to have filed an 
appeal against the decree ; 

(3) that the filing of an application to set aside 

the decree as if it had been made under O. IX, 
r. 13 was wrong.- M Balakrishna Aitar r. 
Muthammal 1028 

-O. IX. r. 13, O. XXXIV. r. 4—Decree. 

form of—yiortgage —Preliminary decree for 
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foreclosure — Decree not in accordance with jndtj- 
ment, e-ffectof- Siihsequent proceedings, whether 
valid — Summons, when “t/w/.v served"—Mortgagor 
misled by Court's agent—Foreclosure decree, whe^ 
ther can he enforced. 

The decree whicli is drawn up by a Court must 
be in accordance with the judgment. Where, 
therefore, the judgment gives a decree for sale 
but the decree drawn up is a preliminary 
decree for foreclosure, it is not in accordance 
with the judgment, is invalid and vitiates all 
subsequent proceedings in the case. 

A summons cannot be sai<l to be “duly served 
within the meaning of O. IX, r. 13, Civil Pro¬ 
cedure Code, if it is a misleading document 
having no relevance to the real proceeding which 
is contemplated. 

It is incumbent on the Court to be scrupuloca 
n the extreme, and very careful to see that no 
taint or touch of fraud or deceit, or misrepre¬ 
sentation is found in the conduct of its ministers. 
It must at any rate not fall below the standard 
of honesty which it exacts from those <»n whom 
it has to pass judgment. The slightest suspicion 
of trickery or unfairness must alTect the honour 
of the Court and impair its usefulness. 

Therefore, a Court must not enforce against a 
mortgagor or anv one interested in the equitv ot 
redemption, a foreclosure decree ''vhen he has 
been misled by its duly aecredited .igent 
through the issue of a notice for a decree foi 
sale. A Haluohind r. SiiEO Kumak, -- A. »• 

791; (1924) A. 1. R. (A.) 818 ' 8 ^ 

_ o. XII, r, 6 — Suit for recovery of money 

—Judgment on admission— Admission, natute of 

—Discretion of Court. .r^. r,,,. 

In order to entitle a plaintiff, m a s»uit foi 

recovery of money, to a judgment 

there must be a clear admission that ^ - 

is due and recoverable in the action in \\Iiich the 

""Thr"powe?‘''‘'o'’f Court to give judgnrent on 
admission is discretionary .and its exerc.se «mn.H 

be claimed as a right. ^ ^348 
Co.. 27 C. W. N. 783; (1924; A. I- H. (C.) 139 d 4 a 

_O. XVI -Witness summoned under Pre¬ 
sidency Towns Insolvency Act. 
cS jurisdiction 

than 200 miles away. See I resipenci 


Insolvency Act, s. 30 
_o XVII rr. 2, 3 —Decree passed in 

whether maintainable, ^ee ^^4 

Code, O. V, b. 1 ( 6 ) 

v\/ll r. 3 —Vakil stating “no instruc- 
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meaning of—Payment of Pleaders' fee-Certifi- 

cate when should be filed. 

The “day fixed for the hearing of the suit'* in 
O. XVIII, r. 2 (1) of the Civil Procedure Code 
does not mean or include the day on whicli 
issues are framed. 

For the purpose of determining, whether a 
certificate of payment of Pleader's fee has I'cen 
hied in time according to rule 1 of (Miapter 21 of 
the General Civil Rules, the first day of hearing 
is to be interpreted as the hrst day fixed for 
liearing after the framing of issues. A Madho Lal 
V. Ba.vabsi Das 73 

- O. XX, r. 3 —Partition, suit for—Court- 


fee, disputes as to—Decision not appealed 
against -Sale by plaintifT of portion of property 
—Vendees, addition of, as co-plaintifYs—Nature 
of suit, whether altered—Ad«litional Court-fee, 
whether payable—Farlier decision, wlien can In- 
altered—Court, jurisdiction of. See Civil Puo- 
CKPURE Code, s 151 813 

--o. XX, r. 7, O. XXI, r. 2 —Certification 

of payment out of C*>urt—Decree not drawn up, 
effect of. 

Order XX, r. 7 of the Civil Procedure Code lays 
down that the decree shall hear the date, 
the day on which the judgment was pronounced. 
Tlierefore, the date of tlie decree may be held to 
be not the date on which the decree is reduced 
{q writing and signed by tlie Ccmit but tlie date 
on which the Court delivers it.s judgment and ex¬ 
presses what the decree is. 

When a person lias a judgment of the Court 
in his favour, it may be said that he then olUains 
liis decree and that the decree wlieii subsequently 
drawn up relates back to that time. 

An application for certifying payment of a decreu 
ami siitisfaction out of Cknirt is maintaina])le 
won though the decree is not formally drawn up. 
C Gibibala Dassi v. Biswamuhak Haluah, -10 C\ 

F. J. 87; (1924) A. I. H. (C.) 10(11 746 

O. XXI. r. 2, O. XXXIf, r. 6 Satisfaction 


of decree-liecognition by Court - Certificate and 
recording, whether necessary-Payment to decree- 
holder for himself and minor brothers-Leave of 
Court, absence of-Decree, whether legally satisfi¬ 
ed-Joint decree-holders-Payment to one~-D\s- 
charge of his share. 

Tnder O XXI. r. 2. Civil Procedure Code, in 
order that a payment to a decree-holder slionld 
he recognised bv the Court executing the deoree, 
it is not necessary that the pajTnent should bo 
both certified nnd recorded. A t^rtificate on the 
warrant ot .-irrcat by the plaintiffs authorised 
Pleader that the decree was satisfied complies 

witli the requirements of tlm rule. 

Where a manager of a Hindu joint family is 
himself on the record as the next-friend or guardian 
u minor party to suit, his powers are controlled 
of « G. Civil Procedure Code, and ho 

clnnot do an'yact in his capacity of father or 
managing member which he is debarred from 
Toing" as next friend or guardian without leave of 

the Court. 
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A payment, therefore, to a decree-holder as 
guardian although made and certified cannot he re¬ 
cognised by the Court executing the decree when 
leave of Court was not previously obtained under 
O. XXXII, r. 0, Civil I’rocedure Code. 

A payment to one of several joint decree- 
holders will not be satisfaction of the decree 
even in j^arl unless the payee is an agent of 
the others entitled in law to receive the whole 
amount on their bohalf, nr the distinct shares 
of each joint decree-holder an* determined and 
known. 

Where in execution of a decree by the plaintiff 
for liimself and as guardian of his minor 
brotliers, plaintiff'^ X' S. '2 and 3. the judgment- 
del)tor was arrested ami taken to Couit and the 
plaintiffs \*aki! eml(>rsed on the warrant that 
the decree liad been fully satisfied and that the 
judgment-debtor may be released, but the Execut¬ 
ing Court refused to record satisfaction on the 
ground that two of the plaintiffs were minors, 
and no furtlier steps were taken by either party 
thereon, and some time later the plaintiff for 
himself and as guardian of the minor plaintiffs 
again applied to execute the decree : 

Held, that the previous leave of Court to the 
pajnnent to the g\iardian. not having been ob¬ 
tained, such payment was inoperative and was 
not binding either on the minors or even on the 
guardian himself and the decree not having been 
legally satisfied to any extent a fresh execution 
application was maintainable. M Pichchakki ttiya 
PiLLAi i*. Doraswaui Moopanar, 47 M. L, J. 498; 
(1924) M. W. N. 815 588 

•- O, XXI, r. 11 (2)— Creditor and dehtor 

Paymeni of debt—Method of payment. 

It Is the Intention of the law that debtors 
should he compelled to pay their just debts but 
it is not reason.ahle to compel them to do so by 
means which will deprive them of their means 
of livelihood if there is available an alternative 
metlKxl of eoforclng payn^nt which will be 
reaeonnbly fair >o tlie creditor, e.q., pavmeirt l)y 
instalments. R Chapplk v. M.\msa Brothers .I Bvu 
L. J. 97 827 

- O. XXI, r. 16—Assignment of decree to 

two persons— Execution by one— Objection bv 
other—Appeal, wliether lies. 5ee Civil Pro- 
CEDCRK Code, s. 47 734 

-- O. XXI, r. 16, Proviso 2— Dec rec for 

payment of money— Mortgaye-decree for sale. 

The second proviso to r. 16 of O. XXI, Civil 
Procedure Code, does not apply to a mortgage- 
decree for sale which in essence is not a decree 
for payment of money. M Rajarathna Naidu i*. 
Ramachandra Naidu, 47 M. L. J. 434; 20 L. W. 465; 
(1924) M. W. N. 747; (1924) A. I. R. (M.) 901 948 

•- O. XXI, r. 52— Order, whether adminis¬ 

trative or judicial. 

An order passed under O. XXI, r. 52 of the Civil 
Procedure Code is not an administrative order but 
a judicial order binding upon the parties concern¬ 
ed. C JiTBNDRA Nath v, Asutosh Dey 240 


-O. XXI, rr. 58, 62 —Objection by mort¬ 
gagee to attached property—Order in objector's 
favour—Subsequent pi'oceedings by mortgagee 

objector — Decree-holder auction-pzirchaser, whether 
can circumx'ent order. 

A decree-holder cannot circumvent the order in 
an objection case under O. XXI, r. 58, Civil 
Procedure Code, by himself becoming an auction- 
purchaser. 

When, therefore, an objection under O. XXI, r. 58, 
Civil Procedure Code, is allowed and the attached 
property is sold subject to the objector's mortgage, 
the decree-holder by becoming an auction-purchaser 
cannot challenge the mortgage in a subsequent 
suit by the mortgagee for foreclosure of the mort¬ 
gage and is hound l\v the order made in the 
objection case. N (Jovind v. Dheklu, (1023) A. I. 
K. (N.) 282 7 71 


-O. XXI, r. 63 —Claim petition—Prayer to 

notify contents—Dismissal - Order against claim¬ 
ant. 

An order upon a claim petition, which ex¬ 
presses no final judgrnent on the rights put 
forward, but simply directs the sale after notify¬ 
ing the claim is an order against the claimant 
for the purposes of O. XXI, r. 63 of the Civil 
Procedure Code. 

Where an order on a claim petition adverse 
to the defendant is not set aside, he cannot 
take advantage of a suit filed by the plaintiff 
to re-agitate the question of his title. M Rama- 
LiNOAPPA V. Allvrc Narayanappa 737 


Ot XXI, rr. 95, 97 — Auction-purchcLser- 


Delivery of possession — Obslxmction—Suit for 
recovery of possession — Limitation—Limitation 
Act {IX of VJOS), Sch. i. Art. IIA. 

The resistance or obstruction contemplated in 
O. XXI. r. 97, Civil Procedure Code, is some overt 
net of resistance or obstruction to the giving of 
possession by some person who is present at the 
time. 

Where, therefore, an auction-purchaser applies 
under O. XXI, r. 95, Civil Procedure Code, and 
gets possession from the tenants of the person in 
possesvsion without any resistance, a suit against 
the auction-purchaser for recovery of possession is 
not governed by Art. IIA, Schedule 1 of the Limi- 

7- R- Chowdhurv, 

(1924) A. I. K. (R.) 261; 3 Bur. L. J. 71 865 

T~ XXI, r. 103, suit under—Onus of 
proof. See Adverse possession 861 


O. XXII, rr. 3, 4, 10 —Two devolutions — 
Assignment and death—xXssignee's rights 
Where there are two devolutions—the death 
of a party and the transfer by him of his in¬ 
terest m the suit—the transferee has the right 
to be brought on the record in place of the 
deceas^ transferor. Therefore, the death of a 
plaintiff after the assignment of his interest 
dMs not take away the assignee’s right to be sub¬ 
stituted m the suit. C Prokash Chandra Das Gupta 
l’. bHAMA Charan Dutt 99*I 

~ ~ O. XXII, r. 4 —Partnership suit—Money- 

decree against partners—Appeal by some only— 
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Legal 


\ 


jal representative of non-ajipealiiig partner — 
Abatement of ai>peal. Sec Civil PuocEDi iiE Couk, 
O. XLI. R. 4 420 

O. XX!I, rr. 4 (S', 11 Several I'espamlentii 


^. 

171 appeal—One respondent dijing dnrimj pendencij 
of appeal— Representatives of deceased not made 
parties in time— Court passing decree against all 
respondents--Decree, udicther null an<l void 
agauist all — Test—Contrailictory dect'ecs not per¬ 
missible. 

Where during the pendency of an appeal one 
of the several respondents dies and no apj>lica- 
tion is made in time to have his legal rejnesenla- 
tives made parties, if the interests of the several 
respondents can l)e distinguished and separated, 
then the appeal shall abate us against tlic 
deceased respondent only, but if no such deter¬ 
mination is possible, it shall abate against them 

all. 

Therefore, where several persons buying pro¬ 
perty jointly bv a joint siile-deed are sued for 
recovery of possession and during tlie pendency 
of appeal against them one of them dies, and 
the Court passes a decree against all of them, 
without representatives of the deceased being 
made parties, the decree is null and void against 
all of them and not only against the deceased, 
otherwise there will be two inconsistent or con- 
tradictorv decrees relating to the same suhicct- 
matter. A Bikramajit Rai v. Dailsuan Das, -- -L 

L. J. 1033 

. _O. XXII, r. 6, scope of Death of party 

after hearing and before judgment- Decree 
against minor representative—Abatement of fuiit, 
if prevented—Procedure, rules of-IJreach, effort 

of. See Minor 

___o XXIII, rr. -l.Z—W'ithdrawal of suit 

Permission for fresh suit on payment ; 

Second suit without payment of costs, whethei 

maintainable. 

Order XXIII, r. 2 (6l, Civil 

be read as referrins not to pernussion o «.tlidia« 

a suit as well as permission “ .i'J ,Vrl 

Piilit h\it merelv as allowing the C ourt to p( i 

mUsio To institute a fresh suit in place of the one 
Xich has been withdrawn. Inasmuch as the 

refers “"1^‘9 where^'in'order has 

Teen* m“d""‘rder S:! XXHI, tl- Civil 

diaws'^a'^uit'^pennfssYo’lfto'iusti a fresh suit on 

clrausasuH, pc costs a subsequent suit 

condition of i>ayxng tne is barred. 

instituted without paying Srnni\H *^0 D 

M Goolapudi M Vv N 887 

W. 642; 47 M. L. -I. 646; (1924) M. ■ 

(1924) A. I. R. (M.) 8 m , » , - 

r\ WVI r 16 — Commissioner for taRing 


Civil Procedure Code—1908 - cuntd. 

- O. XXXII, r. 6 — Dcci'ee ohtained l>y 

Hindu father and minor soils Discharge by 
father -Kxecution ai)plioation Limitation. See 
Limit.vtion- A('t, s. 7 785 

--O. XXXII, r. 6 Satisfaction of decree- 

Payment to decree-holder f«>r liimsolf aiul minor 
hrotlier Leave of Cfuirl, absence tif Decree, 
wiiether lt?gally satistied—.Joint decree-holders -- 
Payment to one-- Discharg(‘ of his shai t*. See 
Civil pRocEDfiiE Code, O. XXI, r. 2 588 

-- O, XXXIV, r. 1. See Ci\‘ii, pROi'iiiu'RE 

Code. O. I, r. 9 638 

- O. XXXIV, r. 4 - Decree for sale, effect 

of Mortgagee-decree-holder allowed to i-einain in 
possession Receiver apjiointed suh.^e<piently 
Receiver's right to remove decree-holder front po.s- 
session. 


Once the holder of a mortgagc-tlecrcc. under 
O. XXXIV, r. 1. Civil Ih-occdure Code, asks for 
and ol)tains a decree for sale, he must he deemed 
to have given up all rights under tlie mortgage 
and the judgment. 


If the liolder of a mortgage-deeree remains liy 
arrangement in possession of the mortgaged pro¬ 
perty and .suhse(piently a Receiver is ajipointed, 
who is directed specilically to take charge of ail 
properties of the jiulgment-dehtor, he is entitled 
to remove the decree-holder and obtain khas 
possession of tlio i^rojierty, especially if its 
income e.xceeds the amount with which tlic <lecree- 
hohlcr was debited under his p.rrangement, P C 
Ra.mkshwar SiNc.H r. Hitendra Sin(;h. 17 M. L. J. 
2‘H- (1924) A. I. R. HY C.) 20(5; 20 I.. \V. -i;i7; ;’,5 M 
L. T. 179; 2(5 Pom. L. R. IIGI; IOC. I., J. 1111*. (’.) 

794 

___ o. XXXIV, r. 4 Decree, form of .Mort¬ 
gage-suit Preliminary decree for foreclosure 
Decree not in accordaiiee with jmlgment. effect 
of Subaetpicnt proceedings, whether valid. See 
(’IVIL pROCEUl Ri: Coi»E. O. IX. R. 13 184 


- - O. XXXIV, r. 6 Recovery of balance due 

on mortgage -Application for personal decree 
against mortgagor, form of. Sec Civil Prockdcrk 
(’ouK. s. 153 65 

_o. XXXIV, r. 14 Mortgage and lease bach 

--Decree on lease—Property whether cati be sold 

- -Omission to object, effect of. 


Where a mortgage with possession and lease 
.ack form part of the same transaction, though 
he mortgagee may obtain a decree for rent on tlie 
ease document alone, his claim is one arising 
iiuler the mortgage and within tlie miscJiief of 
) XXXIV, r. li, CMvil Procedure Code, and the 
iiortgagee is not entitled to bring the property to 
ale in execution of such a decree. 

The fact that tlie judgment-debtor submitted 
o execution proceedings prior to the order for 
ale docs not estop him from raising the plea at the 

iine of sale. , .i . 

A decree-holder cannot demand that the Court 

hall infringe a statutory provision merely 

lecause the judgment-debtor lias omitud to 
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demand that it shall not infiinse it, As soon 
,as a Court is aware of an irn-milarity, itmus 
avoid it sKii inoto irrespeetive of the inteneiiti ii of 

the parties or their right to 

Ki-rri Amma r. .Maimathamma, il.i’ l J . \\ .V ,. l, 

20 L. W. 019; 17 M. lo .1. .'.S; .... -d. C. 1. 


- O. XXXVI11, r. 5 

mcntSecuriti/ bnii'L 


-Attii>'h}»Ci:i hcfoir ju'kr 

py<'>'*( f i>>If ' — I f i.'iIt! I 


of Decree in - if.'/ I, it 

eifectiiK. , ,, 

There is no "eneral mle in all rn^cs. tnnt 

whenever a boivl is ffiven as ^ V’ 

for anv decree that may )>e I'ass.al )>y tliat ( ouit, 
it should be construed as meiniu”: that the 
securitvis available f.r the prveediugs n.it only 
in that (J )urt but also in tlic (’nuts of Appeal. 

On an applie;Uion for attaclmibefore judg¬ 
ment, the judgment-d(d)tor exeeuled a svurity 
bond under O. XKKVllI, r. :>, ('ivd Proeedurc 
Code, agreeing to give certain propeili^s as 
security ami bound himsedf and his property as 
responsible for the decree amount “m cnsi the 
aforesaid suit ' was decided in favour of the 
plaintiff. The suit was suhseiiuently dismissed b> 
the First Court but was decreed lU appeal. On an 
application to enforce tlie svurity liond ; 

//ehi, that the bomi which really took 
of the att:ichmenl before judgment 

to takeclTect only if th« attaching C m. t pa.s^ 1 

a decree and since the suit was j 

bond ceased to have any further elT^vt an I ti. 

dccree-hoider was not entitled to 

the property on the 

St-DAKAMA IvYAU ... Somalis..',A bLumA Iy.ap., Ill 

Jl. W. N. 193; IV M. L. J. 02.1 
_O. XXXVIII, rr. 5, 6 -AUa .hm .:P h hn'e 

j.nlgmmt ..f immove-AO • pr.pM't, b .nill ( i-.i. 
(’ou.'t, whether can oi'der attA.'n.nc...it. .s.,. I .. .l 
ihiOCEDURE COUK, S. / ^ ^ 

_O. XLhrr. 4, 17, O. XXII, r. 4 -partn.'r- 

skip suit—Money-decree ayinut piriiyrs -Aoy’il 
bu some only-Lz<j^l rcpreszntati''i of inm ip^izat- 

iny partner—Aoatement 0 / appeAl. ^ 

Xo order can be midjljtu- prejuU-V o-. 1 . 1 / 
u-^rson who is interested in a c.)mmja i itjrest, 

such as a partnership, without that pjrjjn or lus 
Ic'^-al representative being on the record. 

It is not necessary in every appial arising out 
of a suit for partition or dis.sjlution of partnership 
to have all the parties on the recard. espi-mally for 
the purpose of setting aside a money-decree wnere 
no taking of accounts inter si is reqaireJ and 
no relief is claimed from tlie parly no; on t.ie 
record. Hut if the Court of Appeal an U it 
necessary to have a party on the reeoid, tne 
Court may order him or his legal represent itive 
to be joined and may dismiss tne appeal if the 
appellant fails to comply with tne ^rdei J\ 

Naminini CuBNGAai.v Naiuu r- CtA-'ISOLU 

L. \V. 102; (1921) M. W. N. 769 ■ - -> 

XLI.r. 5—Decree—Slay of exeentio i - 
Application made long after appea —Joar’- 


Civil Procedure Code— 1908 —eontd. 

__XLI, r. 19— Appeal—Dismissal for 

(i iauU—Application for re-admission of appeal 
- - }h’<* Ki’ procedure—Court, duty of. 

\n aiiplication for re-admitting an appeal dis- 
misvd tor default should be treated as a 
mi^ • llane )us matter and the Court should give 
th* a.udicant an opportunity to show that he 
v.-as i‘rcvented by sulhcient cause from being 
iM-c.sent when the appeal was called on for hear¬ 
ing. o KkISHNACUARAN V. ClIIMBASI 

_I_o. XLI, rr. 20, 33 -Appei;afe Court 

whether can briny parties on recoril—Limitatwn 
-Court nf Second Appeal, powers of. 

There is no period of limitation provided for 
bringing the parties to a suit upon the record in 
an apreal from a decision in that suit. 

The ordinary imles of limitation relating to 
appeals ought not to apply where in the course 
of L appeal the Court hnds that m order to 
do justice between the parties it is necessary 
to bring i>no of them ^vho ivas a party to the suit 

upon the record in tlie appeal. 

The Court in second appeal lias power under 
0 XLI, r. 20. Civil ITocedure Code, to bring parties 
upon tile record in order to carry out the powers 
f ranted to tlie Court under r. 33 of that Order. 
Pat Pai>vuvth Mahton r. Hitan biNCn, (1924) Pat. 
Oli); 5 1’. L. T. 009; (1921) A. 1. K. (Pat.) 773 600 

-O. XLI, r. 21- vlppeaf, ex parte hearing 

of- ■ Application for rc-hearing—Unrebutted oath 
of applicant, effect of. 

An vmrebutted oath of a respondent alleged to 
liavo bcea served with summons tlial he never was 
s?i vimI ana knew nothing of the appeal is sudicient 
to lustifv the rc-opjning of the appeal. R Mal’NO 
AK Hla V. Sc*c*LAV ..Saidi', 3 Hiiv. L. J. 101; (1921) 
A 1. ii. (Ii.) 3,-0 8^2 

- -- O. XLI, r. 2 3 Specific provisions meeting 
ncce.^^ities ff cuic - Remand, whether should be 

made—practice. 

Where the C’odi of Civil Procedure contains 
snecilic provisions v.’liich would meet the neces- 
siUes of the case in q'i.sLion tiie Court siieuld not 
exercise its po.vcrs of reinaud. C Kajani Kanta 
Sahav. Rajf.sdra Kumar Hose 663 

_O. XLI, r. 2 5—Demand/or deiemiafttion 

of value of suit — Court, whether bound to direct 
local enquiry. 

AVhen a case is remanded for enquiry and report 
as to the value of subjeet-mattsr of Ihs suit, it is 
within the discretion of the Court to determine 
whether there should be a local enquiry or not. 
C PiiuMADA Nath Hoy v. Hasiruddin Quazi 744 

-O. XLI, r. 27—Dc/in / infs status, question 

of —Record of Rights not produced in lower 
Courts- Due diligence — Stco/il appeal—Finding 
of fact, whether can. be tisturjc 1. 
in a suit for recovery of po-isession of ths 
properly in dispute the Diotii^t .fuige on appeal 
fmiuJ tiiat the djfjaiaiii's were neither oocu- 
p.incy nor an Jer-raiyars and oa ihis linding decreed 


C?vil the -ait. Tne defendants having, preferred a 

duty of. See LiML rKo ^ ^ High Court, it wa* urged 
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(1) that the finding was not based on legal evi¬ 
dence, and (2) that tlie Record of Riglits which 
raised a presumption in favour of tlie defen<iaiit8 
could not be placed before the lower Aj)pellate 
Court owing to its late publication and the case 
should be re-tried in the liglit of this record : 

7 /eltZ, (1) that the findings of fact of tlie lower 
Appellate Court could not bo disturlicd in second 

appeal ; . , . j 

(2) that as the defendants could not produce 

the Record of Rights in the lower Appellate 
Court in spite of all tine diligence it should he 
admitted in evidence under O. Xld, r- 2< of the 

Civil Procedure Code; . j . 

(3) that the case should be remitted to^ the 

Court of first instance in order that that Cdui t 
may try the question of the status of the defend¬ 
ants after admitting the Record of Rights as evi¬ 
dence in the case. C J'' 

Janardhan Saha, 28 C. W. N. 91o; (1-1-^) A. . 

(C.) 1071 

_ O. XLI, r. 3 ^~Ap}i€llate judgmejit, wha^ 

lt is desirable in appealable cases tliat the 

Courts should pronounce 

important points in order to enable he 

Courts to dispose of the cases finally and thiu 

avoid delay and exT>enses of a 
Harisadhan Pataki 1'. Dinanath Hanerjef, 

^ 0 ,XL\,r. 33-Appellate Court's poiver to 


interfere in matter not appealed against 

The object of O. XLI, r .S.I of ‘he On 

Procedure Code is to enable tlie 
Court, where its decision interferes ' 

modifies or extends the decision > ^ inter- 

Pniirt to £rive effect to that decision b> intci 

ferinK, if necessary, even '' ‘‘‘V 'np,,pab 

liabilities of those who were '>9* i*'n|es, 

ing from that decision of Ihe Tr.a o irt I niess 
it is necessary in the interests f J'" ‘'’i„Yer- 

effect to the Appellate Couitb riMits of 

fering in some way or othei , r>f txf nnneai 

those parties which are not the Court 

before the Appellate Court, the Appellate Louii 

T^O^''xi!r "civR*'lVocedure Code. 

Appeal to enter into the q^^Cbtioi 

plaintiff is entitled or Kesho Prasad 

and to dismiss his euitinto 984 

SlKGHe.NARAYANDAVAL_^^^^ of execution In- 

TurSion of High 

See Civil Procedure Code, s. idi 

^ VI-X/II r 1—‘‘A7H/of;ler5u:?fic^en^ caR^. 

-'•* . ^ r'nnitejit obtained by 

meaning of — Compi'omise 
fraud- Review— Procedure. 

O l‘of"rhe°^^!:n iCcet^rUodTniu^t 

be uKn io refer to something ejuAi/em generts 

Avitb the words that precede them, 


Civil Procedure Code—1908 —condd. 

Semble. - Where the attciitinu of a Court is 
invited to the fact that some fraud has been 
jiraclisefl upon a party in conneotion with a 
petition of comjiromise whicli lia.s liccu acrojited 
by the ('ourt, it may apply Ihc provisions (if 
O. XLVn, r. 1 of the Civil Prijcedun; (’ode. fo 
set aside llie order accepting tlie comproniisc*. if 
satistied tliat the alleged fraud has been j>r;u tis( d, 
but the matter is one wliich sh')uld ordinarily 
he litigated in a separate suit. A DwAiiKA llniMi 
riiASAD Singh v. KE'iHVA I’rasad Sistm. 22 A, b.J. 
UK; -Ki A 2ir>; (1921) A. I. R. (A.) .398 1022 

-O. XLVIl, r. 1 (.’ommissioner for taking 


aceounts-'Review. j^ower (ff Kiuiuiry, when can 
be re.-opened. See Civil Phoceitre Code, .s. lal 

593 

O. XLVIl, r. 1 — Review, groiaids for — 

A ^ • M » A 


"Other siirjicient reason," meaning of - Failure 
to re^er to particular piece of evidence. 

The only ground upon which a review can be 
obtained according to O. XL\ II, of the C’ivil 
Procedure C’ode is the discovery of new and 
important matter or evidence wliich, after the 
exercise of due diligence, was not within the 
applicant’s knowledge or could not he produced by 
him at tlie time when the decree was jtassed or 
the order made, or some mistake or error aj>parent 
on the face of the record or for any otlier sullicient 

reason. . ,, . 

The words “ any other sulhcient reason m r. 1 

of O. XLVIl of the Civil Procedure Code mean a 
reason sullicient on grounds analogous to those 
specified immediately previously. 

The mere fact that a Judge has not in terms 
referred to certain of the evidence in favour of one 
party or tlic other is not a suflicienl reason enlilling 
that* i)artv to come before the Court subse quently 
and seek to have a re\iew of that judgnient. Pat 
Rvghi' yiNGH r. Krishna 1)ayai., 2 I’at 705; il921) 
A. I. K. Pat) 2.5y 502 

Companies Act (Vll of 1913 , s. 136 (1) 

Banking Company Duty to jmhli.s'h .statement.-i 
on specifieil dates— Omission in good faith, whe¬ 
ther justified. 

The omission of a limited Banking Comjjany to 
publish the statements specified in section 130 
(1) of the Companies Act on the dates indicated 
in the section, cannot be justified by the fact 
that the omission was due to a change in the 
closing date of tlie financial year of the Oom- 
panv and that the officers of the Coinjiany imagin¬ 
ed 'in good faitli that this justified a change in 
the dates on which the statements were reejuired to 
be published. The officers of the ('ompany are m 
such a case liable to be dealt witli under suh- 
s-ction (4) of section 130. B Shamdasani. Jnie. 20 
Uom L. li. 08; 18 B 305; (1921) A. I. U. (Bj 

308 

Company—Directors position^Director's duty 
-Agent— Fiduciary relation—Remuneration — 
Articles of Association—Coynpany formed to pro¬ 
mote other Companies—Directors, whether entitl¬ 
ed to extra remuneration for doimj jrromoling 

work. 
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The Directors of a Company are agents of tlie 
Company, and, therefore, stand in the same position 
as an agent to the principal. Tliey stand in 
special tidnciai’v relations to tlie shareholders, «and, 
therefore, it is highly incnmhent on them to act 
^vithout raising the sliglit^-st snspicion of dis¬ 
honesty, anrl not ti> claim any remuneration for 
doing something which it is their duty to flf>. 

Where one of the objects of a Company is to 
promote other ('"inpanies and consequently it 
takes upon itself th-'» promotion of another (’omi)any 
a Direct(»r is not entitled to claim any la'munera- 
tion for performing any dtilies in connection with 
the promotion of the new Company, over and 
above what has been lixed as his remunerati<;n by 
the Artieles of .Association. A IbK^uiT ck C’o , Ltu , 
r. M.vrnrii.v Puasau. '2'2 A. L. J. 21 

—--Directors preventing co-Director from 

acting—Suit for injunction, wheth^a- maintain¬ 
able. See Jurisdiction OF C(»cuT 405 


Compromise decree -/•'’/vtaJ Dnave sci asulc 
—Riuhts of parties. 

When a comjiromiso decree Is set aside tm the 
grouml that it was obtained l)y fraud, the (V-urt 
is bound to prooeefl with the (.riginal case, as 
the efTect of setting aside the decrca* is to remit 
both parlies to their original rights. Pat Asharfi- 
LAL Mautua r. Si-ra.imaya Mismuain, tn)2l) Pat. 

253; (PJ21) A. I. R. iPat.) 75« 181 

- Time iixed for payment of moiiry— for¬ 
feiture on default H.rtensi<ai of time I'lnvi r of 
Cfoirt - Rerision .— Cieil Rroecdiirc ('o(/c (Act V i>f 
}V<*Sj, s. 113 . 


Where an agreement of c'>m])roinise is for tl;o 
payment of money on a i»ns(ail)ed <!ate and 
upon default of payment on that <late mon or 
land is to he fortVited, time is m*t of thv 
€*ssence of the centiact ami tie* (’o»u t ha.-i p *\v. r, 
even after the compn'mise has in * n ejub.Mli -d in 
a decree, to exteml the time for payment on the 
application of one party without the cc)nss;nt of 
the other. 

In every cas:* the Court must determine ui)"*n 
the facts of that case whether relief against 
forfeiture is to he given or not. 

Wliere the Court decides that time is not of 
the csseiiee uf the contract in juiy particular 
ca.se and extends the time for {Kayment, the 
High Court will not interfere with the decision 
under section 115 of the Civil Procedure Code. Pat 
Kand Rani KvEEi r. DurcaDass Nauain, 2 Pat l)0t>; 
(1924) Pat 122; 5 P. D. T. 401; (1924) A. I. R. (Pat.) 
W 505 


Confession — Retracted confcssvm of co-accused 
—Conviction for murder —Independent corrobora¬ 
tion, necessity of. See Approver 135 

Consideration —Bond—Want of consideratkm. 
Aviiether cm\ be proved. See Evidence Act, s 92 

347 

__ Pro-note—Consideration, failure of. See 

>SEGOTlABLB INSTRUMENTS ACT, 8. 43 789 



Conspiracy to cheat. See Penal Code, s. 120 B 

545 


-to cheat—False'claim against Insurance 

Company. See Penal Code, s. 107 39 

-to overawe Government by killing 

Europeans—Conviction for conspiracy to overawe 
(Tovernment - Subsequent trial for con.spiracy to 
kill Europ.Tins, maintainability of. See Cki.minal 
pRocEDUKE Code, s. 403 169 


Construction of document— Covenant to re- 
convey ■■ -Rule ayainst perpetuities, applicability 
of —Contract Act iIX of 1S7J), s. S7, scope of. 


The law in England and in India is sub¬ 
stantially the same with regard to the enforce¬ 
ment of contracts in respect of lands; the only 
difierence is that in England the owner of the 
equitable interest is considered as the owner of 
the property contracted to be conveyed. But no 
such ro-;ult can follow from a contract creating 
an e.xccutory interest. If such a contract pur¬ 
ports to do by indirect mean.s what the law 
forbids to be (lono directly, it is void, and the 
principle is the same in India as in England. 

Although contractvS for the sale of land which 
can l>c speciticnlly enfoi'ced immediately, or con¬ 
tracts creating a light of pre-emption which 
cannot bo specilically enforced until the proper 
occasion arises in the future, do not, according to 
the law in India, create an interest in land either 
equil-*.ble or executory, they do create rights which 
are capable f)f being enforced with regard to the 
land in certain circuinslanoes against third parties, 
and to that extent they are not ordinary personal 
coiitra^’ts an<l stand in <a category by themselves. 
The i>r'ncij)le which underlies the rule against 
perp Juitiesapplies to this class of contracts. 


A covenant in a sale-deed 


inai. 


ir 


me 


vende-*, his heirs or representatives, desire 
to sell the house purchased, they slinll, in such 
a i’a.sc. lir.st a.sk the executant, Jiis lieirs or re¬ 
presentatives for the time being to purchase it. 
If ihc executant, e.r h’s heirs or ivpVesentatives 
refuse to [mrehase, the vendee, his iieirs or re- 
pi\*scntatives shall have a rigid to transfer it to 
some one else. In ens? they make breach of this 
covenant, the executant, liis heirs and representa¬ 
tives will be entitled to the specilic performance of 
the contract,” offends against the rule against 
perpetuities ^ and i.s, therefore, unenforceable. 

Qucfie .—Whether the provisions of section 37 
of the Contract Act enable an owner of immoveable 
properly to enter into an agreement imposing a 
restrictive covenant for an indefinite period on 
the disposition of the property so as to bind his 
heirs and representatives. A Gopi Ram i». Jeot 
Ram. 21 A. L. J.430; 45 A. 478; (1923) A. I. R. (A.) 
514 646 


-Intention of parties—Duty of Court. See 

Transfer of Property Act, s. 14* 628 

Intention of parties, when considered. 

W here a document is not itself ambiguous, the 
inteation of the parties should not be taken into 
consideration. C Prohlad Citan'dra Das v. Biswa 
^.vTH 23 C W. N. 894: 40 C. L. J. 79; (1924) A. I. 
R. (C.) 1079 411 
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Construction of document— concld 


- Ijandlord and tenaiit—Abatement of vent. 

^yhere a kabuliijat proviiled lhal “any loss 
arising from leaving the lands fallow or fn-in 
floods or drought will be mine... . nor shall I 
be entitled to abatement of the stii)ulate<l rent 
on anj’’ account whatsoever; any such claim will 
not be entertained 

Held, that the words “on any account what¬ 
soever" must be read as a whole along with what 
preceded them and should bo taken as meaning 
that abatement would not be claimal)le in the 
case of loss by reason of causes ejiisdein c/eneris 
with those specitied, and that they <Hd not 
include a case of deliciency in area due to com¬ 
pulsory acquisition. C (lOSTA llKHAIil PRAMAMK r. 

Hem Chandra Das De, 29 C. W. X. 121 315 

-Mercantile document — General word.^ 

following specilied wordvS —Construction 
Ejiisdem generis, doctrine of. See Pkesidkn'CY 
Towns Insolvency A(t, s. 7 702 


-A’ame given by parties, effect o/—Amal- 

dari lease — Registration. 

The mere name of a <locviment decides nothing. 
It is really what the document purports to do that 
is of importance and the question must be deter¬ 
mined on that basis. 

An amaldari lease wliich contains all the 
essential terms of a lease requires registration 
and is not admissible in evidence without regis¬ 
tration. The real test is whether the. document 
purports to be a lease or an agreement to lease or 
not. If it docs not amount to a lea.se, it does not 

require registration. C Saudi Bkpaki v. lit DitAi 

949 


—--Sale-deed — Agreement to^ reconvey— 

Mortgage or option of re-i)urchase. See Kegistua- 
TiON Act, s. 17 606 

- Sale or mortgage—Su7'ronnding circuni- 

In construing a document, surrounding circum¬ 
stances may be taken into consideration in oi<‘Oi 
to show in what manner the language of the 

document is related to existing facts. 

Li August, 1908. A., a judgment-debtor, in order 
to prevent a Court sale of his x^roperty, coiiaist- 
ing of several villages, executed a document by 
which ho purported to sell the i>roperty absolute¬ 
ly to B, with a condition of reconveyance. ..I, 
however, resei^-ed his rights to the minerals m 
the land. Tho rents were to be enjoyed b> L, 
from the date of purchase. Ihe price paid vas 
absurdly small, and the property would ha\e 
fetched^a larger sum even at public auctiom 
Under a separate document ,, 

entered into for reconveyance of the ^ 

agreed to sell and A to purchase viUap^ foi 
the amount paid for them on 
31st August 1913. or 31st August 
earlier. In case A paid tlie ^ 

conveyance in due form was execu ’ 

become entitled to the rents of the a lilages 

from the date of payment. If ["j 

conveyance was executed» any porti 
was acquired by Government, 

awarded was to be deemed equivalent to 20 jeais 

rent of tbe^ land acquired, and both A and B 


Wire to be entitled each to his j^iroportionatc 
share, the share of mone.v due, to .1 being, 
if needed, given credit for towards the sale 
X)rii*e ; 

ll<ld, that the transaction lliough ostensibly a 
sale with a right of re-ijurchase in the vendor was 
in reality merely a mortgage by conditional sale. 
P C XaE{.4.SINGEIUI GyaNAGEHJI V. PANTGANTt 
PARurASARADHi, (1921) A. I. R. (p. C.122G; 17 M. 
729; 20 L. W. 701; 10 O. A A, L. R. 1172; -17 M. 
L. J. 60‘); (19211 M. W, N. 915; 40 C. L, J. 481 
(P. r.) _ 993 

- Will by Hindu in favoxir of son's daughter 

Absolute or limited estate. 

3'hc words “You sliall enjoy after my deatli all 

the i>ropertics movealde and immoveable.you 

can enjoy all the said ]>ro]>erties attcntling to m 3 ' 
obse(iuies after m\' death and settling the matters 
of the debts, etc., incurred 1 ) 3 ’ me" in a Will b\' a 
Hindu testator in favour of his sou's daughter arc 
of snllicient amplitude to coiive 3 ’ the fullest rights 
of owneisliij) and an ahsolule e.state j)a.‘5scs to the 
legatee. »V) Vi;llaim’A r. Goua Sw.v.mi, 20 1>. W. 579; 
(1921) M. W. N. n95: (1924) A. 1. R. (M.) «5.5 490 

Contempt Breach of undertahiny given to Court 
— Penilty — Procedure—Cndcrtaking to pay 

deficit Court-fees, failure to carry out — Appeal, 
ma i nia i nability of. 

'J'he breach of an undertaking given to tlie 
Court bv a litigant, iH-nding j>roi'eedings, on the 
faith of which the Court sanctions a j>articular 
coiirse of acti{»n or inaction, is misconduct 
amounting to conlemiit. 

When a ijcrson is guilt 3 ’ of sucli contempt he 
j)laces himself in a j)erilo\is situation so as not 
to be heard b\’ the Court till he has purged his 
contempt. 

But tlie rule imposing sucli a penalty is 
limited to the ])roceedings in which the contempt 
coccurs. 

Plaintiff's suit was held to have been under¬ 
valued and lie undertook to make iq) the 
dcliciencw' in Court-fees before tlie decree was 
drawn up. The Court, thereupon, jn’occcded to 
trv the suit on the merits audit was event uall 3 ’ 
dfsiiiissed. The I'laintilT failed and refused to 
carry out his undertaking with respect to the 
payment of delicit Court-fees. He i>reforred an 
aX)pcal against the decree of the Trial Court witli 
resx)ect to costs : 

Held, tliat the plaintiH was guilty of contempt 
and his appeal could not, therefore, bo enter¬ 
tained C Raj Rajeswari Jil' j*. Gati Krishna, 39 
C. L. 3. 217; (1924 < A. I-R. (O.j 953 292 

Contract, performance of - Benefit taken under 
contract— Partial ixpudiation. 

A party to a contract enjoying tho benefit 
under it cannot, when the right to get eitlier 
rescission or reformation of tho contract is barred 
sav that ho is not bound by one of its terms. 

C Sasi Kanta Acharjee Bahadur v Genoa Sheikh 

970 

Contract Act (IX of 1872), s. 11—Leo^-c by 

minof' validity of—Bessee 8 position specif c 
Relief Act (I of 1877 f 3. Ul—Improvements^ 

Compensation. 
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A leAse by a minor is void and a lessee under 
such a lease is liable to be ejected ^ 

entitled to compensation under section -U ot the 
Specitic Relief Act for improvements done on 
the property on the basis of the estimated value 
at the lime* of erection, and is also entitled to 
remove the standing crops, if any. R Doo Doo 
Meah r. Kasim Ali. 3 Bur. L. J. 76; (1921) A. I. K 

(K.) 268 

_S, 16— Transaction^ how should be con- 

sidered^Undue influence—Onus-Urgent need of 
money—Usurious interest—Presumption, ir/ict/ier 
arises— Interpretation of Statutes — Reference to 
legislation of other countries. 

The unconscionableness of a bargain is not the 
first thin" to be considered in order to determine 
whether a case falls within the terms of section 
16 of the Contract Act. The first thing to be 
considered is the relations of the parties and m 
order to bring the transaction within the section it 
must be proved that one party was in a position to 

dominate the will of the other. 

The burden of proving that the contract was 
not induced bv undue intluence then lies on the 

person who was in a position to dominate the will 

of the other. 

Urgent need of money on the part of the 
borrower doe.s not place the lender in a position 

to dominate his will. • • , 

The exaction of excessive and usurious interest 
does not bv itself raise any presumption of undue 
influence until the question has first been settled 
as to the lender being in a position to dominate the 

borrower s will. v • • 

The question whether a bargain is unconscion¬ 
able is to be settled by section IG of the 
Contract Act and not by reference to the legislation 
of other countries, e.g., the English Money-lenders 
Act It is accompanied with danger to invoke as 
authority in an Indian case expressions which 
merely connote the principles wliich underlie a 
particular English Statute, and form a guide to its 

interpretation. . , , . i 

It is not right that where there is ample 
security, the exaction of excessive and usurious 
interest in itself raises a presumption of undue 
influence which it requires very little evidence to 
substantiate. There is no such presumption until 
the question has first been settled as to the 
lender being in a position to dominate the 
borrower's will. P C Raghunath Prasad r. Sarju 
Prasai., (1924) A. I. R. (P. C.) 60; 5 P L. T. -2; 22 
A b. J. 105; 2 P, b. K. 87; 19 b W. 4.0; 34 M. 
L T 57- 46 M. L. J. 610; 3 Pat. 2/9; 26 Bom. L. 
U 595; 28 C. W. N. 834; 11 O. L. J. 122; (1924) R 
W. N. 638 (P. C.) 

_ g 23 —Bail-bond—Agreement to indem¬ 
nify surety—Forfeiture of bond—Suit to recover 

amount, whether competent. 

Anv agreement, whether express or implied, to 
indemnify a surety, rvho has given a bail-bond 
for the appearance of the principal, is void under 
section 23 of the Contract Act and if the bail is 
forfeited on account of the failure of the princi- 
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pal to appear, the surety cannot sue to recover 
the amount. N Joduraj Marwari v. 

N. L.R. 166 

_S. 23—Gift for immoral purpose- Imm^ 

rality carried out — Property, whether can be 

T^CCOVCVC c/p 

If a person transfers his property to another 
for an illegal or immoral purpose, he cannot get 
the transfer annulled, if the intended purpose 

has been carried out. . 

Therefore, if a person gifts his property to liis 

concubine in consideration of past and future co¬ 
habitation he is not entitled to recover the pro- 
pertv. M IvATL'ui Brahma\ta Linoam v . 

Mallamma, 20 L. W. 323; 47 M. L. J. 652; (1924) 

A. 1. R. an 649 

-S. 28,scope of—Fire Insurance Policy- 

Forfeiture clause limiting time for suit SuH 
after time, whether maintainable. 

A clause in a Fire Insurance Policy foi-feiting all 
benefit under the policy enaction not bemg brought 
within three months of the rejection of a claim, 
is valid and not within the scope of section -o or 
the Contract Act. R Rainey r. 

Marine Insurance Co. Ltd., 3 Bur. L. J. 104 (1924) 
A. 1. U. (R.) 351 814 

_s. 37, scope of. See Construction or 

64o 

POCCMENT 

_S. 59 —Pai/meii(--Appropria(ioii. 

If u creditor does not agree to appropriate and 
apply a payment according to the debtor s specinc 
directions, he should reject the pajmient at once, 

otherwise he is bound to apply 
This will he so even if he were to tell the debtor 
at the time of payment that he will not apply 
it in accordance with the latter's directions. R 
Foster r. R. M. A. L. Chetty Firm, 2 R. 204 6 60 

_s. 62—Novation. See Landlord and 

TENANT— Grant 205 

-S, 70—Hindu widow—Debt of husband 

Discharge by third person at her request— 
Liability of widow—Assets of deceased. S^ 
Hindu Law—Widow 586 

-S. 74 —Partition betweeii family members 

—Oiie member agreeing to take annuity instead 
of his share—Stipulation to resume share tf 
annuity not paid — Penalty—Question of law 
Second appeal. 

If by an agreement of partition one of the 
several members of a family agrees to receive an 
annuity in lieu of his proper share, but reserves 
the right to resume his share on default of pay¬ 
ment of annuity, the stipulation regarding re¬ 
sumption of share is not penal within the mean¬ 
ing of section 74 of the Contract Act and can be 
ei^orced. . 

The question whether a stipulation is one by 
way of penalty is one of law and can be raised 
in second appeal. 

If under a stipulation the contracting parties are 
merely remitted to their original position there can 

be uo questioa of penalty, neither does the mero 
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withdrawal of a privilege constitute a penalty. 
M Rajaoop.^la Padayachi v. VARAn.vnAJA Pauayacui 
47 M. L. J. C05; M. \V. N. 8Gl 751 

—-S. 76— Sharts, whether ^oods—Property 

in shares, how passes — Delivery of share certi¬ 
ficates, effect of — Vnpaid vendor, position of — 
Lien — Suit to recover purchase-money. 

PlaintilT sold 129 shares to defendant No. 1. 
Defendant sold 25 of these to a third party and 
pledged 101 along with 201 similar shares to 
defendant No. 2. Defendant No. 2 put forward 
defendant No. 3 as a party who was willing to 
advance money. In fact defendant No. 3 was a 
mere nominee of defend tnt No. 2. Defcmlant 
No. 2 got possession of tlicse 305 shares by 
fraudulently representing that he would use their 
shares for the purpose of raisiiig a loan for 
defendant No. 1 whicli lie did not do and which 
he did not intend to do, his real object being to 
secure liimself from loss as regards tlic moju vB 
due to him by defendant No. 1. Plaintiff there¬ 
upon sued to* recover tlie shares or their jaice 
and by w’ay of damages tlic dilTcrcnce in tlie 
price of tliose shares on lluj date on wlucli they 
were demanded back and the price on the date 
of decree : 

Held, (ll that the plaintiff had no cause of 
action against defendants Nos. 2 and 3 ; 

( 2 ) that all that i)laintilY was entitled to was a 
decree against defendant No. 1 for the unpaid 
purchase-money as he liar! no lien for it ; 

( 3 ) that the plaintiff liad no title either m law 
or in equity to tlie shares and could not get back 

the share certificates or claim damages. 

Per Maclcod, C. Shares arc goods within the 
meaning of section 70 of the Contract Act. 1 lic> 
are, however, a jieculiar kind of moveable propei ty 
which cannot pass from hand to hand. 1 lie pio- 
pertv in these shares belongs to tlie rvgmteied 
share-holder and cannot be transferred to another 
except according to the articles of the Company. 

The only inquiry whicli a liolder of shares oaii be 
put toby reason of the nature or character of the 

documents which come into his possession is wi i 
regard to the action of the registered hoi. ei. 
He camxot be put to enquiry witii regard to liie 
rights and liabilities of intermediate ^^olders. 

Per Cmimp, J. -Delivery of the liamsicrs . nd 

share certiticates passes not 'i ■_'LJ.-m' 

shares but a title legal and equitable uhich \m 11 

enable the holder to vest 

BVAD^LALSARAImAI ^^ MA^;KKJI IL^TONJI. 2 o Bon^ 

L. li. 41-1; (1923) A. I. K. (H.) 3*2 977 

_c 78—Sale of goods taken on approval 

with condition to pay cash—Passing of 

in goods. See Penal Code. s. 406 

S Q^—Purchase of goods through com- 


ission agent—Consignment by Uadway, uni 

—Loss in transit—Agents liability. 


nsur- 


mission 

ed 


A purchase of goods by a commission agent. 

impli^ as between th. oSe of" m 

a of a'^eucv autl uot one or purenaso 

an^X tlioa^^a u wiU attract to the 
agaat cjrtaia r-'lie.a orJia .r.ly o,)=a to “ 

Vi^., the rijfht of stoppage m trausit. The i 


P'rly in ill? goods passes to the prineipal im- 
medial ‘Iv on purcluisr* liy the ng'*Tit irrespecti^’O 
of the m i’iTiM* of d'livery. To such a ease scc- 
titui !)1 nf th) Coniraet Act d.ics not apply. 

The measure of reasonableness as to the method 
of d divery of g.iads as bctwee i ag -nt and jtriiiei- 
pal has to b'' decided on wh it the jiarlies lliem- 
selves in their usual course of business and trade 
custom oonsid.''!' reasonable. It is not the same 
as tliat laid down in section 91, Contract Act, 
as l>etwe-‘ii vendor and purchaser. 

Wli *re a coniission agent for a buyer was 

usually sending good.s to liim uninsured without 

objedion and c?rtaiii goods so consigned were 

1't in t lie AViW : 

% 

Held, that th"' properly in the goods on pur- 
elias? passed to the buyer, and non-insurance 
being the implied eu.-tomary lueth.Ml, the agent by 
s -iiding goods uninsured was not guilty of any 
nf'gligone.* and was not liable to hear tlie loss. M 
\*H\ K.\T.\cn.\i..\M (’nrm !\R a. Ponsu'sa.mi Avvan'oar, 
1921 M. \V. X. 199: 20 L. W. 19r>; 17 M. L. J. .112 

536 


-SS. 95, 96, 107 Sale t}f gooiLs--\'endce's 

failure tn take d.lircry — liepiidiation of contract 
— Vendor's lien on goods .sol<I lie-sale. 

If a sale of goo-I.s is oil credit and no time is 
lixed for delivejy, llic vend.ir has no lion and tlie, 
vendee is entille.l to immediate delivery. But 
where lire vendee fails to take delivery within 
the time tixe.l and repu.liates tlie contract, lie 
cannot take advantage of the jirovisions of sec¬ 
tion 90. C’ontract A.-t. 'I'he general jiruvision of 
section Hoof tlie Act giving the. seller a lien on 
sold goods remaining in his possession has effect 
unless some e.xceplion ai)plies, and the vemlor in 
such a case lias a riglit under sect ion 107. to re-sell 
the goods and I'ccover the loss from the vendee. 
IVl .Mclki Naravana KA.Mit.unr r. K.'Lathinoal 
KcnmiMovi, 20 L. \V 180; (1921) M. W. N. 718; 
(l!)2i) A. 1 K. (M-) 8r.() 850 

_S. 151~Bai)ment of goods—Station 

Mast *r retaining goods—Diahilily c>f liailway—- 
Bailee, dutv of. ’ Sec Kah.ways Arr, s. 72 772 

_S. 178 War Bonds, purchase of, through 

broker-Broker jiledging b.mds with Bank by 
forged emlorsement - Pledge, validity of -Con¬ 
version. See Nkgotiauli-: iNsrRU.MENTS Act. s. 9 




_ 5 . 178, proviso—A’ej 70 fia 6 /c Instruments 

Act (XXVJ of laSn, SS. .58, 6-5 -Forged endorse¬ 
ment, whether confers title—Pledge Pawnor's 
possession --.fiiridical possession- Custody. 

Tiic proviso to section 178 of the Con¬ 
tract Act applies to a case where u person in 
posse.ssion of a dociuiieul, even though he has 
oblaiiv-d it lawfullv in the lirst inslan.a*, creates a 
right to it in his favour by forging the endorse¬ 
ment and after doing pledges it 

To create a valid iiledge the pledger must he 
in juridical possession of the goods as disting¬ 
uished from a bare custod.w 

Vo person can claim title to any negotiable 
instiument through a forged cndorficment except 
in cis-'s mentioned in section 8a of the Negotiaiile 
In-truments Act. 5ucli an instrument is a nullity 
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and must be taken as if no such endorsement 
was on the instrument. 

Section oS of the Negotiable Instruments Act deals 
with cases of defective title only S K.vrachi Bank 
r. Koih'mal Kah'Mal, i A. I. K. (S.) ol 998 
Co-sharer - Adverse possession— Limitation 
Declaratory decree for unknown share. 
Evidence Act, s. 13 392 

_ Exclusive possession—Ouster. 

The possession of one co-sharer enures to the 
benefit of the other co-sharers and does not, except 
under exceptional circumstances, amount to an 
ouster of other co-sharers. C Jinnattennessa ^ 

Abdul H-vlim 

_ Joint land—started by two co-sharers 

_ Sitfiseyuent improiemenC by one—Other co-sharer 

whether excluded from profits. 

When a hat is started on a joint land by two 
co-bhareis, the fact that after the hat has been 

established one co-sharer makes impiovements m 

the/mtal his own expense, does not give 
right to exclude the other co-sharer from the / at 
that had been started for their joint benefit. 
C Muhammad Safar Jama Khan r. t^AXYA 

_ Joint possession, decree for—Coin-t. dis¬ 
cretion of-Exclusive possession, effect oj—Co- 
owner, when can be turned out—Futtiny up, 

tappar whether implies oustcr-Ouster, how deter- 

for demolition of inppav-Special 

damaije. 

The granting of a decree for joint possession is 

quite discretionary with (Jouits. 

A co-ow’ner who has taken up the exclusive 

occupaiicv should not be deprived of such exclu- 
sive occupation except on very strong pounds 
The sole occupation of a part of the joint 
estate by one co-owner does not inevitably imply 
an ouster of the other co-owner, nor does the 
erection of substantial building by one co-owner 
upon a portion of joint property without the assent 
of the other co-owner constitute conclusive evi¬ 
dence of ouster. . . 

What constitutes ouster in each particular case 

must depend upon its special facts. 

Where one co-owner puts up a tappar on joint 
land without the consent of the other co-owner 
the Court will not order the demolition of the 
tappar unless the plaintiff proves special damage. 
N Kuverjee V. Rama 432 

__ Lease by one co-owner, operation of — 

6 ’ait/or ejectment o/ trespasser— Plaintiff, what 
has to prove—Material date. 

la a suit by one co-owner for ejectment of a 
trespasser from the entire premises, the burden 
of proof lies on him to show that he had an 
unrestricted authority to eject liim on the date of 
tlie suit. The mere fact that he had such author¬ 
ity at some point of time in the past is not 
suMcient to show that he continued to be clothed 
w*ith tliat authority at the date of the suit, as to 
be alone entitled to call upon the defendant to 
vacate the entire premises, m spite of the fact 
that his other co-ONvner had manifested his in- 


Co-sharer— concld. 

tention to the contrary by granting him a fresh 
lease of the entire premises. 

A lease by one of two co-owmers can operate 
only on the’lessor s half interest and is voidable 
as against the other co-owner. N \ ithal v. 
Sadasheo 1041 

-, meaning of—Proprietor not having speci¬ 
fied share, whether co-sharer—Right to pre¬ 
empt. See Custom—Pre-emption 196 

_ Ousted—Restoration of possession—Parti¬ 
tion—Equity. 

The equitable principle that one co-sharer cannot 
disturb possession of the other cannot be called 
in aid unless it is found that the co-sharers are 
in possession of separate portions by niutual 
arrangement for the sake of convenience. Unless 
such mutual arrangement is proved a co- 
sharer who is dispossessed cannot recover po.sses- 
sion and his only remedy lies in a suit for 
partition. C Ekabar Ali Shah r. Ko.n Ali 31 

- Tenants-in-common—Exclusive occupation 

—Eepiitahle principles—Decree for joint posses¬ 
sion and mesne pi’ojits. 

If there be two or more tenaiits-in-common 
and one of them A. be in actual occupation of part 
of the estate and engaged in cultivating that 
part in a proper course of cultivation as if it 
were his separate property, and another tenan^ 
in-cominon B. attempts to come upon the said 
part for the purpose of carrying on operations 
there inconsistent with the course of cultivation 
in which A. is engaged and the prolitable use 
by him of the said part, and .^ 1 . resists and 
prevents such entrv, not in denial of B s title, 
but simply with the object of protecting him¬ 
self ill the profitable enjoyment of the land, 
such conduct on the part of .. 1 . would not 
entitle B. to a decree for joint possession. 

Prima facie, co-owners are entitled to hold 
joint possession of joint property and consequent¬ 
ly if one co-sharer seeks to defeat the claim of 
another co-sharer to joint possession to joint 
property, special circumstances must be alleged 
and established so as to justify exclusive occupa¬ 
tion of the joint property by one of the co-sharers. 
The mere setting up of a rival claim or a 
hostile title in the written statement would not 
entitle the plaintiff to allege that there was 
ouster and, on that footing, to seek for a decree 
for joint possession. It must be proved that 
there was a setting up of hostile title or ouster 
prior to the filing of the u'ritten statement. 

Therefore, where some of the co-sharers set up 
an exclusive or adverse right in joint lands, the 
above principles shall apply. C Rajbndra Nara- 
YAN Rai V. Bhairabendra Narayan* Roy 235 


cotton Duties Act (II of 1896), ss. 16, 25 (9) 
—Meaning of word ''place" ia dLtfinition of 
"mill"—Inspector of Cotton Excise—Right of free 
access to godown—Owner refusing to have locked- 
up godown opened—Wilfid obstTmetion —iSu6- 
sequent offer of access, whether condones o6#(7TiC- 
tion. 
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Cotton Duties Act- concld. 

Under section 16 of the Cotton Duties Act, the 
Inspector of Cotton Kxcise has a right of free 
access to the godown of a mill, inasmuch as, 
the detinition of the word “mill'’ in the Act 
contains the wide word “place”, which i supposing 
the godown is not in the particular building 
where the machinery is) is wide enough to cover 
the . premises containing accessories to the 
manufacture of cotton goods in the mill. 

Therefore, if the owner of a mill does not, 
after due notice, get the locked door of a godown 
of the mill opened to give access to the Inspector 
of Cotton Excise, the owner is guilty of wilful 
obstruction under section 25 (l)> of the Cotton 
Duties Act. the particular purposes for ^vhlch 
the Inspector wanted access being immaterial so 
long as his object was to perform a duty under 

the Cotton Duties Act. . . i 

Once access is refused, and thus intentional 
obstruction is caused, a subsequent olTer to gne 
access is not sufficient to condone the obstruction. 

B Mvki-ndlal Bansilal r. Emperor, 26 Bom B. K. 
721; (1924) A. I. U. (B.) 192; 25 Cr. L. J 1281 353 

Counsel and client by CoHH*-e/ 

iwint of law Minor party, whether affected. 

An admission on a law point by a Pleader 
cannot affect the interest of a minor. N ^ 

Venkatrao 

Court Fees Act Vll of 1870 , s, ^2 2) 

Additional Court-fee, when ti> be levied Jntei- 
pretation of Statutes ■ Fiscal Statutes. 

A provision of tlie character 
in clause (2) of section 12 of the ‘ i 

should be strictly constnied and additional 

Court-fees should be levied from a party ^digant 

only in exact conformity with the tes 

of the Statute, although provisions lu 

should not be so 

chance of escape and a Ilians of j 

Kajesw.vri Jif r. G.vti Krishna, 292 

(1924) A. 1. R. (C.) 953 

_S.19-1, applicability of- Procidcal 1< ami 

—Probate duty -ExemptUm. Probate 

Provident Fund money exempt 

or Administration duty, as it 1’^,? , iljjstrator it 

and even in the e^ 

does not form an asset ot tiiv esiaiv ^ 

N Agnes v. James >> iixiam 

__ B 31 -Direction to accused to pay ooiu- 

plainant'8 Coijrt-fees-Jm^mnceme^^^^ 

See Criminal PROi'EmiKE Toi.e, h. 

ch I Art. I-Ciri; Procedare Code (Act 
-TTlomf-l: TlU - Eestitatioa order- -Ippeal 

— Ad valorem i an appli- 

An appeal from an section 114, Divil 

cation for stamped ad valorem 

Procedure t of the Vourt Fees Act 

under Article 1 Sched le I of the 

as an appea hi execution of a 

"decr^ C?vil Procedure 

Co^ie Ts'not Tu orde" ju execution faUing under 


Court Fees Act—coucld. 

section 47, Civil Procedure Code. A Bajj Xaih 
Das V. Bal.mckand, 22 A. L. J. 881 321 

--Sch. I, Arts. 4, 5- Betiyal Court Fees 

{.[mendment) .ict (IV of s. a — 'Leviable', 

o/ -Review, application for— Court-fee 
payable — Fiction, leyal, when pemnissible. 

A legal tiction has no place wlicrc substantiid 
justice does not require its interference, still les.s 
wlierc substantial justice would suffer from its 
operation. The Court ivill not endure tliat a mere 
form or tiction of law, introduced for tlie sake 
of justice, should work a wrong, contrary to the 
real trutli and substance of the thing. 

The use of the term “leviable" in Articles *)f 
Schedule I to tlie C'ourt Fees Act dees not justify 
the inference that the Legislature intended to 
introduce a tiction into the law, namely, an 
imaginary repre.sentation of the plaint or 
memorandum of appeal at the lime when tlie 
ai)j)licatioii for review is tiled. 

As soon as a suit has been instituted, tlic 
amount of Court-fee payable on a possible aiipli- 
cation for review of the jirospective jiulgment m 
the .suit becomes lixed. 

Neither under tlie Court Fees ^Vet as originally 
framed in 1870 nor under the Court Fep.«5 Act as 
amended in 1922, can a petitioner for review of 
judgment be called upon to pay Court-fee on 
tlie basis of the fee which would lie j»Jiyable cu 
the iilaint or memorandum of aijjieal if it were 
to be tiled on the date of tlie ap])lieatiou for 
review. The amount must be calculated on llio 
basis of the fee leviable iwliicli. in tlie normal 
course of events, is the fee actually levied) on 
the plaint or memorandum of apiieal according 
to the law in force when the ])laint or memo¬ 
randum was tiled in Court. C Nanda D.u. v. 
JuGENDRA Chandra. .19 C. L. J. 222; 28 C. 
403;(192DA. l.K. (C.)88I 297 

Criminal Procedure Code ^Act V of 1898), 

SS. 4, ^90—Report of Fulice OiHcer, meaniny of 

_ Allegation of non-cognizable case by Police 

Officer also Public Prosecutor, whether “complaint'' 

_ Court, whether can take cognizance. 

The words “report of a Police Officer" as used 
in the Criminal Procedure Code mean the report 
of a Police Officer in cases in which he is authorized 

to investigate by the Code. 

Therefore, a written allegation of a non-cognizablu 
ease made bv a Police Olffcer who is also a Public 
Prosecutor with a view to the Court's taking action 
is not the report of a Police Officer but is a “com- 
nlaint” as delincd in section 4 of the Criminal I'ro- 
redure Code and the Court is competent to take 

action thereon. ^ i i •. 

The Criminal Procedure Code does not pnffnhit a 

Police Officer from luo.senting a comjilaint to the 

lluKistratc in n case non-coRnizalile by tlie Police. 

L Kupbrok V. Cjiiulam HussSais'i 2o C/f* 1^. J- 


30, 337 (2A)—Pardon to approver 

by s. M ilayiatrate Trial of case. 

\ Magistrate with powers under section 30 of 
the Criminal Procedure Code who lias tendered a 
pardon to an approver cannot try the case in 
which the approver is to be exammed ae a witness, 
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[1924 


Criminal Procedure Code -could. 

hut luu.-t coiuinit the ac?.\s?cl to Sessions Court or 
lliuh (’mirt if Ite is satisfied that there are 
reasonal)le "rounds hu* l)clieving that the accused 
is guilty of th^ offence. N Kishouk v. K.mpkuor, 

25 ('r. L. J. 1511 573 

- ss. 54, 60, 61. scope of. 

The prcealit ions laid down in sections 51, GO and 
G1 o£ the Criminal Proeedure Code seem to be 
designed to secure that within not more 
than 24 hours of the arrest of an accused person, 
some Magistrate shall have seisin of v.diat is 
going on and some knowledge of the nature of the 
chargo.s against the accused, however, incomplete 
the inf<u*matif)n may he. C Dwaukahas HarIUas r. 
AMJiAi.Ai, Canp.stuam, 2S (’. W. X. S.50; (11)24» A. I, 
K. Pr L. J. 1203 131 

-S3. 89, 561 A—-l/jp/jcaf for restora¬ 
tion of attached prnj)eit(/ two {/ears a tter attach¬ 
ment Inherent juri.9tliction of ili<jh Court - 
Proper remeilu —.l/>p//catto 7 { to Government. 

If an application for the restoration of i)i<)perty 
attached under sectioia t'S, Criminal Procedure 
Code, is not made williin two years, as prescribed 
V)y section Sh of the Code, the High Court lias no 
juris<liction, under section .iGlA of the Cede, to 
order lli“ restoration of iu'o])rrty, ns such an 
order, if made, would conflict with section 1 ?!). The 
proper remefiy is an ajiplication to CJovernment. 
B (ii'ursATH Xauayas BiiTiMviii V. hAiPKiiOR, 20 Bom. 
L K. 7ifl; (lfl24) A. I. li. <B.» 485; 25 Cr. L. J. 121)5 

365 

-SS. 110, A'ZS - Security for yood beha¬ 
viour l£videru-e. 7tatu7‘c of — Prosecution, what 
must prove—Failure to furnish security Order 
directing imprisoiiment of accused -Revision — 
High Cou 7 't, will interfere. 

It is very difficult for the High Court to interfere 
in revision in oases under section 110 of the Crimi¬ 
nal Procedure Code, hut when a person is sen¬ 
tenced to imprisonment for failure to furnish 
Becurity uncler that section, the High Court has 
to he satisfied that the evidence is of a character 
which will reasonably support the inference that 
it is necessary in tlie interests of public security 
to send tlie accused to prison or to hind him 
down. A Ali-Mi ddin p. K.mpkror'22 A L J 678- 
(1924) A. 1. li. (A.I 509; 25 Cr. L. J. 1172 ' 36 

- ss. 112 , 118—Prere77tio« of offences — 

Sureties, production of—Imposition of fresh con- 

ditions—Good faith of sureties—Court, jurisdic¬ 
tion of. 

The object of Chapter VIII of the Criminal 
Procedure Code is not the punishment of a 
suspect for past unproved crimes but to prevent 
him from committing offences .and to alTord him 
ai\ opportunity (»£ refonning himself. 

U hen nime a Magistmte has. while parsing 
orders under section 112, Criminal Procedure 
Code, imposed conditions as to the nature of 
sureties and Iho amount of their liability, he 
cannot, when making the order absolute under 
section 118 of the Code, vary his previous order 
and impose fresh conditions, and he cannot 
reject as unfit sureties who comply with con¬ 
ditions originally laid down and are not person- 
f\lly unfit. 


Criminal Procedure Code—contd. 

Surelie.s arc not unfit because it is alleged 
that the suspect cannot be controlled by them, 
nor can it he made a condition precedent for 
acceptance of sureties that they should show 
their good faith and infl\iencc over the sxispect, 
e.g., by producing his father who is absconding. 
S PAiferor i’.IManc. 25 Cr. L. j. 1226 154 

- S. 144, object of—LibeHy of indii'idual, 

respect for — Magistrate, duti/ of—Proper proce¬ 
dure - Vague and indefinite order. 

Section 144, Criminal Procedure Code, is not 
intended to restrict the liberty of an individual 
if there is no apprehension of a breach of the 
peace on account of any act to be done by him. 

The object of section 144 is to enable a 
Magistrate in cases of emergency to make an 
immediate order for the piirpose of preventing 
an imminent breach of the peace; but it is not 
intended to relieve him of th# duty of nuiking 
a proper cmiuiry into tlie circumstances which 
make it likely that such breach of the peace will 
occur. 

If it is found that a man is doing that which 
lie is legally entitled to do and that his neigh- 
binir cJiooses to take oft'encs thereat and to 
create a disturbance in consequence, it is clear 
tliat tlie duty of tlie Magistrate is, not to continue 
to deprive the tivst jiersoii of the exercise of his 
legal riglit hut to restrain the second from illegally 
interfering with that exercise of legal right. 

An onler under section 144, Criminal Procedure 
Code, merely reciting that in the opinion of the 
Magistrate there is sulficient ground for proceed¬ 
ing under that section does not sulficiently 
comply with the requirements of the law. 

A vague and indefinite order Avhich does not 
state any facts relating to the case or does not 
define the limits within which it is to operate 
is bad in law. Pat Blono i*. PJmpkror, (1924) Pat. 
262; 25 Cr. L. J. 1178; (1924) A. I. R. (^Pat.) 767 42 

S. 144 - Time-expired ordei — Revision. 

The High Court will not in revision interfere 
with an order under section 114, Criminal Pro¬ 
cedure Code, which has expired by lapse of time, 
and adjudicate upon matters which have no 
practical effect. M Kippu Odayar r. Poomalai 
O ocNPAX, 47 M. L. J. 439; (1924) M. W. X. 675; 
25 Cr. L. J. 1304; (1924) A. I. R. (M.) 896 4 7 2 

-S. 145, proceedings under, relevancy and 

admissibility of, in civil cases. Sec Rvidencb 
Act, s. 13 392 

---S.J145- -Limitation Act (IX of lOOS), Sch. 

I, Art. Ji7 —Proceedings tinders. IJfO, nature of — 
Breach of peace, likelihood of—"Parties concern¬ 
ed in dispute, meaning of— Comproinise by some 
parties— Magistrate, jurisdiction of, to deliver 
possession— Civil suit — Limitation—Want of 
jurisdiction—Ft ror — T’ice affecting whole pro¬ 
ceedings—Mutation order, effect of. 

The words "parties concerned in such dispute" in 
section 145, (Timinal Procedure Code, are intended 
to include all persons claiming to be in possession, 
and proceedings under the section are not without 
jurisdiction merely because some of those parties 
are not likely to cause a breach of the peace. 
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Criminal Procedure Code— contd. 


Criminal Procedure Code- coutd. 


The mere fact that in proceedings under sec¬ 
tion 145, Criminal Procedure Code, a compromise 
is filed by some of the parties does not preclude 
the Magistrate from putting such parties into 
possession, although it may be that if all tlie 
parties filed a compromise the jurisdiction of the 
Magistrate would cease and he could only cancel 
the proceedings under clause (5) of the section. 

In questioning the efTect of proceedings under 
section 145, Criminal Procedure Code, as regards 
limitation, for the civil suit under Art. 17 of 
Schedule I to the Limitation Act, the pn)ceodings 
must be shown to bo witliout jurisdiction in the 
strictest .sense of the term. It is nut every error 
which would make the result invalid, and before 
want of jurisdiction can be estai^lished, a vice 
must be clearly established which infects the 

whole proceedings. . 

An order in mutation proceedings is not a tmal 
decision as to ownership and has no effect what¬ 
soever on an order passed by a Magistiate in 
proceedings under section 115, (’riminal Procedure 
Code in so far as that order limits tlie period 
within which a civil suit maybe brought by any 
of the parties. O Ahaj>i Hkoam r. Ahmad 

Beg 

_~ S. 145, proceedings under, whether bar 

suit—"Kviction in due course of law , 

of. See Agra Tesancy Act, s. 34 t>t>i 

SS. 145, 146 Court, tluty of—Collection 


of evidiince as to posscasinn - Attachment of pro 

Under section 145, Crimiin.l Pioccduic Uo.le, 
n Magistrate should be extremely 
attach the property in dispute and it s '>>s ‘ 

to collect information about of 

false or true and to sift it before making use of 

Bsetion 146, Criminal Procedure ^ 

under this section is almost 

of confiscation. Pat Ham L 

Bahadur Singh. 5 P. L. T. o80; 2o Ci. L. J. 

(1923) A. I. Court." meaning of— 

Mutation order— Person entitled to possession, 

Th^tordt^-oon^etut Court " in section 146 of 

the Criminal Procedure ^ode are not conlined 

“ A^^d'e^of'rR'mJemie 
to bo made in favour of a 
of a competent ; 

entitled to possession ^YtI [>1 j ^ 

146(11 of the Cnmimil ^ i, j. 1212: 

Sri V. Sri Kisnus, 22 L. J. Mil, -o t-i. i.- a 

business at fInspeclor-tieneral of 
complaint bofoie ^ Tnvoatieation Depart- 

Poli^of the Poona Crim md Investigate 1^_^_ 

ment against p„„oany in Calcutta com- 


pvocoeda of the goods belonging to the Company. 
The (^. 1. D. Officer appointed to investigate, 
into the matter obtained a search warrant 
from a First Class Magistiate at Ahmcdabad 
for the hooks and documents, came to Calcutta 
and in execution thereof took, charge of the books, 
etc. from the house and office of D after making 
a search list. Having arrested D under tlic uro- 
visidns of section 54 of the Criminal Proce<iure 
Code, he protluced liim before the (^hiof Presidency 
Magistrate, C’alculta, asking that /> might be 
forwarded under proper escort to tlie First Class 
iMagislrate, Ahmeclabad. Cn 1) ap])lying for bail 
the Chief Presidency Magistrate granted bail for 
Ks. 50.(K)0 “to appear before the First Class Magis¬ 
trate, Ahmf'dabad" on Ihe date sjiecilied. D tliere- 
upon moved the High Court: 

Held, (1) timt the cliarge was trialih* in 

(’alcutta where the ofYence allegefl under section 
•40!). Penal Code, was committed; 

(2) that the Chief Presidency Magistrati* ought 
to have refused to act on llie mere statement of 
tlie investigating Police Officer but should havo 
required liiin to produce a warrant from Alimed- 
abad, releasing H in the meantime on hail to 
appear when called on before liimself. C Dwarka- 
i»As Haridas r. Amhai.al Oanimiram, 2H C’ W. N. 
850; 25 Cr. L. J. 1203; (11)21) A. I. R. tC.. 8!)3 131 

__S. 190 —Allegation of non-cognizable case 

by Police Ofiicer also Public Proseoutf)r whe¬ 
ther “complaint" Court, whether can take cog¬ 
nizance. See Criminal Prockiu re Code, s. 4 

753 

- SS. 191, 476 -Miiyistrate hi.it it ul inj j>ro- 

ceedinys - -J itrisdiction to try case Omission to 
inform accused of privilege of transfer. 

Where a Magistrate instituting proceedings 
under section 470. Criminal Procedure Code, takes 
cognisance of the offence himself without inform¬ 
ing the accused under section 191 of the Code 
that he is entitled to have his case tried by 
another Court, the omission is more than a mere 
irregularity and vitiates the whole trial. O J^m- 
HKROR r. Naii’AL, 10 O. & A. L. H. 735; H O. L. ♦). 
532; 25 Cr. L. d. 1224; il924) A. I. H. (O.) 418 152 

_SS. 195, 236 Penal Code (Act XIA' of 

s. fyd -Perjury - Contradictory statements 
in civil and criminal proceedings — Altematiee. 
charge —Series of acts Sanction to prosecute — 
Applieothm to both Courts, whether necessary. 
it is only when the cjintraflictory statements 
ill respeel of which a luosccution for perjury is 
instituted, constitute a “series of acts" that an 
alternative charge can he framed under sec¬ 
tion 230 of the Criminal Procedure Code. 

The series of acts referred to in section 236 
of the Criminal Procoduro Code implies two or 
more acts connected by some more intimate 
relation than that of mere consecutivoness of time. 

Two contradictory statements rewarded in two 
utterly iinooiiiicrted cases, the accused being, 
at the time when he gave one deposition, an 
approver in the Sessions Court, and Avlien he gave 
tlie second, a defendant in a civil suit, cannot 

form the basis of tui uUernutivc charge of perjury 
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Criminal Procedure Code— cjutU. Criminal Procedure Code— contd. 


luuler section 23G of the (’rimiual Procedure Code. 

Sem^ik'. Where an alternative eharse of givin*? 
false eviflence is liased on contradictory state¬ 
ments made bcfmo diiferent Courts, it is neces¬ 
sary that sanction of each of those Courts must 
be obtained under section 195, Criminal Procedure 
Code, liefore a Court can take cognizance of the 
charge. S vSaeku 8kah r. Kmperor, ('1924'> A. I. K. 
(S.I 1; 10 S. L. U. 285; 25 Cr. L. J. 1195 (1924) A. I. R. 
^A.)805J 59 

- SS. 195, 476, ^76Pk Application for 

sayictinn to pro.-ieciite made before amendment of 
Code—Application kept pending till after its 
amendment-- Pendenep of application, whether 
rejectiun of apjdie.ntion—Jurisdiction of superior 
Court to order prosecution. 

An application for sanction to prosecute, tiled 
under section 195, Criminal Procedure Code, before 
the amendment of the Code in 1923, remained pend¬ 
ing in tlie lower Court till sometime after the Code 
wa'samemled. Tlien the District Court, to which the 
lower Court was subordinate, acting under sec¬ 
tion 47GA ordered prosecution under section 476 
of the Code : 

//c/d. that, as th? pendency of tlie application 
for sanction did not mean rejection of the ap- 

g iication within the meaning of section 47GA, the 
istrict Court was compstent to order prosecution. 
B Ram DAS Vishntdas i\ Kmperor, 26 Bom. L. R. 
713; (19241 A. I. R. (B.) 511; 25 Cr. L. J. 1287 359 

-SS. 299, 253, 436-/ nguirij prelimi¬ 
nary to commitment — Accused, when to be commit- 
ted--Mofjist7'ate, duty of—Order discharging 
accused, reasons for—Sessions Judge, powei's of. 

A Magistrate is not compelled to commit to 
Sessions any case in which he considers that con¬ 
viction is impossible. 

A Magistrate must however exercise a proper 
discretion in ordering the discharge of any 
person charged with an offence triable only by a 
Court of Session. It is not enough for the 
Magistrate merely to doubt some portions of 
the prosecution evidence. He must be satisfied 
that the prosecution will fail and rightly fail in 
the Sessions Court. 

The report made to the Police of a dacoity 
mentioned, among others, one C but the senior 
investigating officer dropped proceedings against 
C, and certain other persons were committed to 
Sessions and convicted. On appeal the Judicial 
Commissioner passed an order directing that the 
charge against C be enquired into and dealt 
with according to law. The Magistrate Avho held 
the enquiry, after recording the prosecution evi¬ 
dence. discharged C, but the Sessions Judge set 
aside the order of discharge and committed C to 
Sessions. C hied a petition of revision : 

Held, that in the face of the Judicial Com¬ 
missioner's order directing that the accused 
should be put on his trial, the Magistrate was 
ill-advised in refusing to commit the accused to 
Sessions, and that it was a case in which a definite 
pronouncement sliould be given by the Court 
empowered to try the offence with which the 
accused was charged. O Chheda Khan v. Euprror, 
JO O. A A. L. R. 722; 25 Cr. L, J. JISO 53 


_SS. 209, 437, A-39— Magistrate refus¬ 
ing to charge accused with offence t7'iable by 
Cou 7 't of Sessio7i — Discluu'ge or acquittal — Dis¬ 
trict Magistrate's oi'der of coinmittal to SessionSj 
legality of—Revisioiial powey's, exercise of. 
Certain persons were charged before a Magis¬ 
trate of the First Class under sections 424 and 
506, Part II, of the Penal Code and acquitted. 
Subsequently the complainant made several appli¬ 
cations to him to frame a charge against the 
accused under section 395, Penal Code, and comrnit 
the accused to the Court of Session. The Magis¬ 
trate put the applications on record but declined 
to entertain them. The complainant, thereupon, 
moved the District Magistrate who acting under 
section -137 of the Criminal Procedure Code, framed 
a charge against the accused and committed them 
to take their trial before, the Court of Session. 
On its being contended, on revision, that the order 
of the District Magistrate was illegal on the 
ground that the accused had been acquitted and 
not discharged : 

Held, that the ord^r of the Magistrate was in 
substance an order discharging the accused in 
respect uii alle.ged offence under section 395, 
Penal Code, and tliat the District Magistrate had 
juri.sdietiou to make the order sought to be revised. 

Where a discretion has been exercised by a 
Court of competent jurisdiction which is not on 
the face of it arbitrary, the practice of the High 
Court is that as a revisional Court, it will neither 
enquire into the reasons nor interfere with the 
exercise of the discretion. S Khanu v. Kmperor, 
25 Cr. L. J. 1368 760 

-SS. 233, 537 —Penal Code (Act XLV of 

ISCO), SS. 11*0, 326—Charge tinder ss. 326, 1J*9, 

Peyial Code—Conviction under s. 326 — Legality —• 

Prejudice. 

When a charge has been framed under sec¬ 
tions 326, 149, Penal Code, a conviction under 

section 326 is not necessarily bad but it depends 
on whether the accused has or has not been 
materially prejudiced by the foim of the charge. 

Obiter dicta .—Section 149, Penal Code, creates no 
offence, but is. like section 34, merely declaratory of 
a principle of the common law, and its object is to 
make it clear that an accused who comes within 
that section cannot put fonvard as a defence that 
it was not his hand which actually committed 
the offence. A person could not be tried 
and sentenced under section 149 alone, as no 
punishment is provided by the section. There¬ 
fore, the omission of section 149 from a charge 
does not create an illegality by reason of sec¬ 
tion 233, Criminal Procedure Code, ■which pro¬ 
vides that for every distinct offence of which 
any person is accused there shall be a separate 
charge. 

\Yhen a person is charged with being a 
member of an unlawful assembly, one of the 
members of which caused grievous hurt in 
pursuance of the common object, there is no 
necessary implication that that particular member 
is not himself. M Theethumalai Gou.vder v. Em- 
PBROR. 47 M. L. J. 221; 20 L. W. 261; 35 M. L. T. 
21; 47 M. 746; 25 Cr. L. J. 1297 46$ 
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■ ■ 8. 236--Perjury—Contradictory state¬ 
ments in civil and criminal proceedings— 
Alternative clinrge—Series of acts. See Crimi- 
Nii. Procedure Code, s. 11)5 59 

SS. 236, 237, 238 — Charge, alteration 


of—Penal Code (Act XLV of ISOO), ss. 3Jt, 3J5 — 
Coiiviction under s. 325 set aside — Re-trial for 
offence under ss. 54. S25. 

Where an accused person has been tried for 
and convicted of an offence under section 325, 
Penal Code, on the charge that he himself 
struck blows to another person which resulted 
in the latter's death, but the witnesses against 
him are disbelieved by the Co\jrt of Appeal and. 
therefore, his conviction cannot be uphekl on 
that charge, the Court cannot alter the charge 
and maintain liis conviction by reading sec¬ 
tion 34, Penal Code, with section 325, on 
the ground that some member of the party of 
the accused, though not the accused himself, had 
struck blows to the decccised in pursuance of 
tHe common intention of the party, even if there 
is evidence to this effect on the record, nor can 
the case be sent back for re-trial, under sec¬ 
tion 325 read with section 31. as such a course 
would mean inviting the Court below to believe 
on the amended cliarge the very witnesses who 
arc held bv the Appellate C.)urt to have committed 
deliberate perjury against the accused in stating 
that he had struck blows to the deceased. A < 

SiNOii V . Emckkou, 25 Cr. L. 'I. 1292; a. I. K. 


(A.) 76G 


36 

___ S. 237 Evidence sulheient to prove 

attempt to cheat--Accused, whetlicr can be con¬ 
victed of attempt. See Pesal Code. s. UUH 

8 . 2S0—Compensation loithout examina¬ 


tion of all prosecution witnesses. . . ,, 

Compensation under section 2 d 0 . Criminal I lo- 
ceiure Cods, can be awarded only after the com¬ 
plainant has had an opportunity of producin,., all 

his evidencs. . . 

Where, tlisrofore, the Court refus.'s to examme 

all the witnesses produced by the 

whether their names appear in the 

not. the order for ' 

Kyaw 1 '. Emperor, 3 Bur. E. J. -b, il.l- - poft 

250-M of accused -compen¬ 

sation, order for--Wotice to compla^nanL 
An order directing a complainant to pa> com 

pensation to an accused person wh . ■* 

Siarged, without giving him an V u 

showing causa why aside L 

made is bad in law and \ s ‘ 458 - 

Muohla V. Muhammad, (1923) A. I. H. 

25 Cr. L J. 1312 

-8. 253— Inquiry preliminary to com mi - 

ment-Accused. when to be 
trate duty of— Order discharging 
reasons for^ 5ee Cumisal I-rocedcbe (.odb^s^. 

309 


3 257—Defence witness unalU to attend 


on account of illness—Examination 

sion—Procedu re. 


Criminal Procedure Code^contd. 

One of the two persons stated by the prosecution 
to be the ring-leaders of an alTiay wliicli was tlio 
subject of tlie trial j)lcade<l alibi and asked 
permission to call a certain witness to j)rove it. 
Tliis witness wrote to the Court slating his 
inal)ility to attend on account of ill-liealth and 
sent medical certificate to tliat ofTect. On the 
date of the hearing the accused apj>)ied to tlie 
Court for the issue of a Commission to examine 
thi.s witness at his house. The Magistrate was , of 
opinion that the case being importanl. llie 
witness .should lie examined in Court and ns it 
was not known when I lie witness wouM ho well 
enough to attend tin* Court, lie dismissed tlie 
apj)lica(ion : 

Held, ( 1 ) that some effort should have been macla 
to ascertain as to whether it would, witliiii a 
reasonable time, be jiossible for tlie witness to 
come to Court and if not tlicii to take the evidenc* 
on Commission ; 

(2) that the Magistrate, therefore, should now 
take this eviilence, if po.ssible, and re-consider in 
Uie light of this evidence the case of all tlie accused 
before liim. Pat Jamuna 8 inc;ii r. E.mi'kror, 3 
Pat. 591; 25 Cr E. J. 1255 263 

S. 263, scope of—Summary trial of 
appealable case Charge not fromal Conviction, 
hgality «>/'. 

Section 2(>3 of the Criminal Broce«lure Code is 
restrieted in il.s applieation to eases in which no 
appeal lies, ami exempts a .Magistrate from 
framing a charge in such c-a.scs. But in a <*asc 
tried summarily in wliicli the .'‘eiilencc passed i.s 
app(‘alal)le. there is no such exemption. 'I'he eon- 
viction of a iierson, therefore, iu such a case willi- 
oat framing a charge is illegal. C Natahar Khan 
r Emperor. 27 C. W. N. 923; (1921) A I. R. iC.) 
(•,. 3 ; 25('r. 1 .. J. 1270 2 7 8 

_s. 288 Statement before Committing 

Magi.strate transferred to Sessions record, value 
of - Statement, whether •‘testimony " Statement 
before Police, vdielherean be used in coirohora- 
ti(»n. 5 c<’ Eviuk.vce Act, s. 157 129 

_- s. 507 Judge disagreeing with Juri ;— 

Reference to High Court- High Court, when will 

interfere. • 

The real test lliat has to he ni)i)lied m a 
Reference un<ler section 307 of the Criminal Br.»- 
cedure (^ode. when the Judge disagrees with the 
verdict of the Jury, is to see whether the verdict 
is so unreasonable that seven reasonable men 
could not have arrived at that verdict. 

The High Court will not. therefore, interfere 
in a ca.se unless it can be said that it was not 
possible for the Jury to have arrived at the 
verdict at wliich they did arrive. C Emperor p. 
Golam Kader. 28 C. W. N. 87G; 25 Cr. L. J. 128-^ 

(1924) A. by Sessions Judge- 

High Court, duty of—Unanimous verdict, when 
can be reversed Punishment. 

Section 307 of the Cnininal ITocedure (ode 
requires the High Court to give due weight to 
the opinion of the Sessir.ns Judge and of the 
Inrv after considering the entire evidence and 
then to convict or acquit the acciis«‘d. It doep 



[1924 


1091 


INDIAN CASES. 


Driminal Procedure Code—contd. 

hmC recjuire High Court to rc-ouustmet the 
verdict of the Jury. 

In giving due iveigiit to the ojiinion of the 
Jury the High (.'ourt should always hesitate to 
reverse a unanimous verdict unless it liolda it to 
be unreasonable. C Kmerror r. Saoakmal, 26 C. 
W. N. 947; 40 C. L. J. 1:^5: 25 Cr. L. .1. 1217; (1921) 
A.l. U. C.iOOO ' 146 

-S. 337 ErlthtiCf' Avt I i\T IS72\ ll’t, 

'l-»i .{criimj>(ict;~ Evidence, whether wxrthf/ 
»•/ credit — CorrnlHjratio7i, neceftsity t*/ Su;fficient 
corroboration Diacocerij list, whether evidence. 
The evidence of an accomplice may be deemed 
to be unw<*rthy of credit unless it is corroborated 
in material particulars. 

The mere fact, that tlie accused were scon with 
the approver a few days before tlio dacoity is 
not material corroboration of the evidence of tlie 
approver to the effect that tlie accused joined 
him in the dacoitv. 

Lists of discovery of stolen iirojicrty can no doubt 
be used by the persons who actually wrote them 
in order to refresh their memory at the time of 
giving evidence, but they are not tliemselves evi¬ 
dence. L Haz.\ua SiNT.H r. Kmperor, G L L J 
370; 25 01-. L. J. i;’>17; (192li A. I. K. iL,i 727 707 

-S. 337 {2A) ■ Pardon to approver bv 

eection 30 Magistrate- Trial of case. See 
Criminal Pkockiu re Code. s. 30 5 7 3 

-as amended by (Act XVIII of 1923 ) 

SS. 339, 339 (2) -Approver, proceedhujs 

against—Certiiicate of Public ProsectiUn', whether 
essential- -Piovisinn, whether retrospective ^ 
"Statements" in s. .U<) (2), whether include state- 
ments before pardotiing Magistrate- -Approver not 
examined n 6 ouf such statements—Use against him 
whether legal. 

h’nder section 339, Criminal Ihocedure Code 
1898, as amended in 1923, the certiti('ate hy th*^ 
Public Pnisecutor that in his opinion the approver 
has not complied with the conditions on which the 
tender of pardon was made, is a condition pre¬ 
cedent to the validity of trial of the aiiprover 
But this does not apply to a case in which the 
pardon had been declared forfeited bv the .Alagis- 
tratc and the proceedings against tlic approver 

after the forfeiture, commenced before the amend¬ 
ed section came into force. 


The words ‘'the statement made by a person 
who has aeeepted the tender of pardon" in sub- 
section (2) of section 339 of the Code are wide 

enough to cover a statement before the pardoning 

Magistrate. 

It is not, however, fair to use such statements 
of approver against him unless they are put to 
him in las examination as accused person and he 
is asked if he has any explanation to offer regard- 
ing^theni. N Gangauam r. Emperor, 25 Cr. L. J. 

^ 342, 349, SA-O -Examination of 

accused after examhiation of Court witnesses-^ 
jSu6mmion of case after conviction. 

Section 342 of the Criminal Procedure Code 
cannot be brought into play after a Court wit 
ness is examined, be he the complainant or anv 
pther witness. 


Criminal Procedure Code— contd. 

A ca.se under section 349, Criminal Procedure 
Code, is not to be submitted after conviction but 
only after expression of opinion that the accused 
is guilty. Pat Prayag Gope r. Emperor, (1924) 
Pat. 247; 5 P. L. T. 571: 3 Pat 1015; 25 Cr. L. J. 1276 

284 

-S. 342 I 2) -A ccused making false charge 

against Police Olficer to Magistrate not trying 
his case, whedher protected. 

Section 342 of the Criminal Procedure Code 
proiect.s an accused person from punishment for 
giving false answers to Court, but does not pro¬ 
tect him when he goes out of his way to a Court 
M'hich is not trying liim and makes a false charge 
against other persons. O Makhdl'm r. Emperor, 10 
(). <<: A. I.. U. 1139; 25 Cr. ].. J. 1194 58 

-SS. 367, 421 Appeal—Siunmary dis¬ 
missal — Judgment—Appellate Court, duty of. 

An Appellate Court is not required by law to 
write a judgment when dismissing an appeal 
summarily, but it is necessary that it should 
give reasons for dismissing the same. Pat Jagar- 
NATH Sin(;h r. Ivniphriui, 25 Cr. L. J. 1237 165 

- S. 397 Sentence, when, begins to ru7t — 

"Aheady undei'going .sentence of i7nprisnnment," 
/neani/ig of — Sepa7‘ate senteoices on same day. 

An accused under custody begins to undergo 
a sentence of imprisonment passed on him from 
the moment the sentence is pronounced and if 
a second sentence of imprisonment is passed on 
him on the same day subsequently in a separate 
trial, he is "already undergoing sentence of im¬ 
prisonment* within the meaning of section 397, 
Criminal Procedure Code. R Emperor v. Nga Po 
THAi Nr,, 3 Bur. L. J. 32; (1924) A. I. R. (R.) 307; 
25 Cr. L. J. 1310 478 

-s. 403 —Penal Code (Act XLV of 1860), 

SS. ISOB, 121A—Cons piracy to overawe Gmem- 
ment by killi7ig Ettropeans--Conviction for con¬ 
spiracy to overawe Govet'nment - Subsequent ti ial 
for co7ispi7’ary to kill Europeans, maintainability 
of. • 

A person, who has already been convicted of 
an offence under section 121A, Penal Code, for 
a conspiracy to overawe the Government of 
India by means of criminal force, to wit, bv 
causing bombs to be thrown at British officers, 
cannot, on the same facts, he siib.sequentl.v convict¬ 
ed under section 120B, Penal Code, for a conspiracy 
to kill the Europeans, having regard to sec¬ 
tion 403 of the Criminal Procedure Code, for in 
such a case there are not two conspiracies, one 
to overawe the Government of India and another 

^9 ,,i but the conspiracy is one 

the killing of Europeans being the means to te 
employed for canying out the object of overawing 
the Gover^ent of India. L Hussain r. Emperor 
2e Cr.L. J. 1241 ^59 

: 562—Order 7inder s. 562 passed 

in sum7nary trialSentence—Appeal 

An order passed under section 56^ Criminal 
Prwedure Code, m a summary trial, is appealable. 

Section 414, Criminal Procedure Code, savs in 
what cases there shall be no appeal. It does not 
say in what cases there shall be an appeal. 

^ 6 iter.—An order under section 562, Criminal 
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Procedure Code, does not amount to a sentence. 
A Hira Lal r. KMi*fc:K<m, 2'J A. L. J. 7r)l;2jOr. L. 
J. 1214(1921) A. 1. K. (A.) 7(>5; 40 A. 828 172 

- S. 421 -Ajipeal—Summary dismissal -- 

Judgment—Appellate Court, duty of. See Cri¬ 
minal Procpiih’uk Couk. s. 'MM 165 

SS. 421, 430 —Jail ajypeal, rejection of 


—Appeal through Counsel, whether niaititainahle. 
Where an appeal has once been presented by 
a px'isoner in Jail tlirougli an oflicer in oliarge of 
the Jail and dismissed, it is no longer open to 
him to file another appeal lluough Counsel. The 
order on the first appeal is final and cannot be 
re-opened. O I^am -Vi tar r. IC.mpkkok, 10 O. <S: A. 
L. H. 739; 11 O L-J. 53fi; 25 Cr. L. J. l.'U.d; <1921) 
A, I. H. (U.i 425 5 4 5 

- s. 423 —Appellate C'tmrt, powers of — 

Alteration of sentence amounting It* enhanceynen*. 
The Trial Court sentenced tlie accused to rigorous 
imprisonment for two months and a fine of Hs. .>0 or 
in default one month's rigorous iiuprisonmont. On 
appeal the Oislrict Magistrate changed tlu* sen¬ 
tence to one of one month's rigon>>is iinpri.sonmcnt 
and a fine of Rs. 2dd or in default to two months 
rigforoiis iiuprisonnicut. ()ii application foi 

i*c vision* 

Held that the sentence awarded by tlio District 
Magistrate amounted to an tmlianceinenl of tlie 
6mtence passed bv the Trial (\)urt and could not 
be allowed to stand. Pat Bhola Sisau u. Jvmi'HHor. 
•3 Pat. 638; 5 P. B. T. 022; (1921) A. I. li. a\xt.) ofi.b 

S.'42 3 Fees Act 11'// <-/ ISTO,. 

$l—Direction to accused to p'lg complainant s 
Court-fees —Enhancement of sentence. 

Section .51 of the Court Fees Act 

all fees ordered to be rc-paid under the ' J 

shall be recoverable “as if they were 
does not tlmreby make them part of the 

The making of an or.ler hy an Apix . e 
Criminal Court, under section .U <.f th‘ ( m 
Fees ‘Vet docs not onlinarily amount to an 

Lrhance.nent of sentence within ; 

section 423 of the Crinuital 1 roccU j ‘‘ 

it may be made as an M 

the judgment "'V’N 18'J ‘>0 L 
KiiigaThimmiaii, In re ,1 )21l ^ 

M' 293- 47 M. L. J. ‘l35;2oCr.B. J_^1213 i^i 

-s ^. 23 —Eight of accused to reply. 
acA^usedhas no right of reoly under sec ion 

423. Criminal Procedure pV ^an 

of renlving should never be V 

Appellate Court. O Bahra c. Bmprror. 2a Ci L. J- 


1173 


37 


s. 


423 


^Right of appellant's Counsel to 

Thi" Cmmsel^for the appellant in a criminal 
Ihe to reulv to the arguments 

appeal heha^lf of the 'opposite party, but 

addressed on ‘«half «i,„,.id not 

permission to do SO IS a p . q pkag v. 

ordinarily be refused b> ti c ^ 

Empkbor, 10 O. & A. B. K. ts/i, 33 

JSO '^ fh (b) {O, 439 -Order of 

Pr^oce^dTurr Cort^V ha‘s ‘^irisdic.iotr to exerci,. 


Criminal Procedure Code—oontd. 

the powers of an Appcdlate Court conferred by 
section 423 (1) (c) and a fortiori to reverst" or alter 
an order of commitment jjass'-d l>y a Sessions 
<hidge under section 42.‘> iB '/u. (Criminal Pro¬ 
cedure Code. O liAM Samv.ih I.al v. JOmpkror. 10 
U. A A. B K. 9.57: 2.5 Cr. B. J. 1375 767 

_-SS. 435, 439, 497, 498, 561-A Case 

pending before Sub-Divisional Magistrate Order 
of bail by Sessioiis .fudge High Court, whether 
can interfere —"Any proceedings" in s. 
of Passage prejudicial to fair trial of ca.se - 
Power of High C(nn't to expunge. 

A High Court has no jurisdiction to entertain 
an apj)lication under section 197 5) or 8e<*tion 198 
of the Criminal Procedurt' Cinie against an 
order granting l)ail. pas.sed by a Session,'. .Judge 
ill a case pending before a Subordinate Magis¬ 
trate. Tlic i)o\vers of the High Court under 
secli*)n 497 '5' of the (.'ode are restricted to ilie 
cases of i)ersons released l>y tlie Trial Magistrate; 
ami tliose under section 498 enable the High 
C’onrt to ridcase an accuse<l on bail i)ul not to 
order tile arrest and c<unmission to custody of 
per.sons already released on bail liy the Sessi<ms 

'Judge. ..... , , 

But procceding.s m whudi it i.s or has l)een 
determined whether hail from the aceu.sed person 
siiould be taken or not fall williin tlie delinitioii 
of “any jiroceedings" umler .section 139 of tlie 
Criminal Procedure Code and the Higli Court has 
powers umler that section to int-ufen* and thus 
to control tlie proi>riety as well as the re¬ 
gularity of orders in sucli proceedings. 

\t any rate, tlie High Court can interfere with 
an order granting liail passed i>y a Sessions 
Judge umler its iniierent powers under sec¬ 
tion 561-A. ('riminal Ih-ocedurc Code. 

The High (^mrt has powers under section otil-A 
of the Criminal Procedure (’ode to order the 
expunging of pa.ssagcs in tlie order of a Sessions 
Tud‘'e granting hail if such pa.s.sages are likely 
to prejudice the Magistrate in the impartial I rial 
of the ease N Bocal Covlrnmk.st v. Cila.m Jilani, 

25Cr. h.'J l- ki 

_SS. 435 (4', 476—CoRcf. whether in¬ 
cludes suc'cessor-in-oifice—J urisdict ion—Direct re¬ 
ference by District Magistrate, whether competent. 
\ successor in a Court is the wuuc CMiirl ns 
ids nredeee.ssor in that Court and. tlierefore. the 
,>redeee.s.so.- who lias departc.l for anoth.-r Onirl 
Lii no longrn- ho held to he a presiding oflioer 

of tlie first (Vmrt. . , .• , 

'Phero should he no judicial action liy an 

inferior Court hy way of critieism of its superior 

Hiirh Court will not ordinarily aeeei.t a 
reference direct from the District Magistrate He 
shoul.l sul.mitil through the proper eliamiel, , r„ 
I cal Kemcmbrancer A hui'Kiion r. Bali.ko 
Puasa^ 22 .1. n2; 25 Cr. H. .1. 1277; ,H.2D 

luquirv preliminary to oommit- 
meiil- Accused, when ‘to he committed Magis- 
trilf <lutv of Order discharging accused, 
reason for- Sessions .Judge, powers of. S_ee 

Criminal Pkocepcrk Cope. s. 209 53 
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--SS. 437, 439 - ivfiisinti- 

acc\isofl with ortfiu e triahlf* l)y (_%airt 
- Ihschnrge ornrajuitlal- District Magis¬ 
trate's order of committal \k< Sessions, legality 
of—Kevisional powers.exercise of. Ckiminal 

I’rockm rk Codk. s. :^00 760 

-s. 439 I mj'r>'ji, r admi'«-ion of evidence 

Kevi'^i'.ni - Remand - Finding ou adinissihh' 
ttvidence. ^ {Cvii>i;m !; At i. s, 107 283 

-- S. 439 —AV/or/Nf/tory Sih<>oi< 

i-r 1SU7 \ Iti -Fcnal Code t.lct ALl' of lS60i, 
y. Oishonestly receiving stolen property — 

Youthful first offender—Sentence of six months' 
7‘igoroas imprisonment or detention in Ueforma- 
tory School hligh Court, whether can interfere. 

A sentence of six months’ rigorous imprison¬ 
ment on n youthful fust offender aged 14^ years 
for an offence of dishonestly receiving stolen 
property under section 411, Penal Code, is im¬ 
proper, and where in lieu of this sentence the 
offender ha-t Vteen ordered to be detained in a 
Refnrmatnrv Schriol. the High Court has jurisdic¬ 
tion to interfere with the order for detention. Pat 
.lAf.ARSADi Chacrkv r. KMPKKon, (1023) A. I. R. 
(Pal.) 207; 1 P. L. R. 177 ('r.; 23 Cr. L. J. 1312480 

- -S.439 —Hevisifni against orqniltal - Inter- 

fennee, when justified PoUcc report, use of 
Final report f\t' inrestigating o^cer used without 
examining him, effect of -Error of law—Ground 
for setting aside,^acquittal. 

The power of interference in revision with a 
judgment of acapiittal is sparingly exercised and 
ordinarily only in cases where it is urgently 
demanded in tiic interests of jmhlic justice. H\it 
it is neither possn)lc nor expedient to lay down 
general principles! The Pligh Court will inter¬ 
fere where circumstances require it. 

The final report and diary of an investigating 
ollicer, who was not called as a prosecution wit¬ 
ness, miglit be used to suggest means of further 
elucidating points which needed clearing up but 
only of elucidating them by legal evidence. 
The use of such a report as evidence i.s an error 
in law but it is not by itself a good ground for 
setting aside an acquittal. 

An error of procedure of a grave character 
would aff(‘rd ground for intei*ference but not a 
mere error of improper admission of evidence, 
which was not essential to the result which might 
have been come to wholly independently of it. 
Pat (ta.s-oa Sis'c.H r. Uambhajan Singh, 25 Cr. L. J. 
126G 274 

■ ... s. 439— Revision ~ High Court, power of 

to quash pending pwoceeding, exercise of. 

The High Court has power to quash a* criminal 
roceeding in its early stages bef««re any evidence 
as been recorded, but this is a power which 
will be only exercised in exceptional cases. 

Per Cuining, J .—The High Court has the power 
of interfering with criminal cases whilst they 
are still pending before the subordinate Courts, 
but the exercise of this poAver is sometimes 
fraught Avith considerable danger to the due ad¬ 
ministration of criminal justice. If parties 
are to be allow^ed to come up at CA'erA’ and anv 
ntsge of a criminal prosecution to challenge the 
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order of the Magistrate, a very powerful weapon 
is at once placed in the hand of the well-to-do 
to defeat the ends of justice and to protract in¬ 
definitely a criminal trial. 

It is for the Magistrate before Avhom the case 
is pending to determine Avhether the facts proved 
or the facts alleged do or do not constitute a 
criminal oflfcnce. The accused party has then his 
remedy In* Avay of appeal or revision, when the 
ease has been finally decided. 

Per C. C. Ghose, .7.—It is the bounden duty of 
the Higli Court to interfere Avith a proceeding 
pending in a subordinate Court AA'hen it is brought 
to its notice that a person has been subjected, 
or is about to be subjected, to the harassment 
of an illegal prosecution. C Nkipendra Bhcsan* v. 
OoaiNi.A BANi.nr, .39 C. L. J. 236; 25 Cr L. J. 12.58; 
(192DA.I. R. (C.) 1018 266 

- S. 439— Revision—Incorrect view of evi¬ 
dence. 

Ordinarily the Judicial Commissioner's Court 
does not interfere in revision in criminal cases 
where the only ((uestion to })e decided is Avhether 
tlie lower Court has not taken a correct A’iew of 
tile evidence. 

The luinciple in unn fahus in omnibus 
cannot be univer.sallv apj^lied in India. O Prac, 
r. K.MPEROK, 10 (). A A. L. R. 871: 25 Cr. L. J 1169 

33 

-;— S. 439 —Security for good behaviour— 

Failure to furnish security— Order directing 
imprisonment of accused-- ReA-ision— High Court, 
Avhen will interfere. See Criminal Procepure 
Cope, s. 110 36 

- S. 439— Tu;t) tried together — Otic 

person acquitted and other convicted— Appeal ly 
convicted person— Appellate Court's right to ex¬ 
press opinion against acquitted person — Remarks, 
expunging of. 

In dis] osing of the appeal of one of Iaa'o 
co-acoused, Avho Avere tried together, and one of 
whom Avas acquitted, the Appellate Court has 
no right to make use of expressions which amount 
to a finding that the acquitted accused Avas 
Avrongly acquitted. Onre a person is tried and 
acquitted of an offence by due process of laAv and 
no appeal is preferred against his acquittal, he 
must be deemed lo be innocent of the charge upon 
Avhich he was tried, and a Court superior to that 
which tried him has no right to express the opinion 
that he is in fact guilty although acquitted by Iho 
Trial Court. The High Court Avill not allow' such 
expressions lo remain on record. L Abpcl Aziz v 
PhiPEROR, 25 Cr. L. J. 1245 173 

■ 77 S. 439, cIs. (1), (S)" Appeal competent — 

i?eri.s^io7i— High Court, whether can interfere on 
its ou’Ti motion. 

When an appeal lies against anv criminal 
proceedmgs but no appeal is brought, no pro¬ 
ceedings by way of revision can be entertained 
at the instance of the party who could have 
appealed, having regard to section 439 (5) of the 
Crimmal Procedure Code ; and if proceedings by 
■'vay of revision are instituted by such a party, 
the High Court cannot interfere even on its own’ 
motion under clause (1) of that section. S 
Auran V. Emperor, 25 Cr. L. J. 1362 7 54 
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1 -S« 476 -Magistrate instituting procc***d- 

ings-Jurisdiction to try case Omission to 
infoi'm accused of privilege of transfer. See 
Criminal Pkockiu rk Code, s. U)1 152 


in favour of al)solving her fnan (lie 
tliat slie must live with her liiishand 
I'AITI J0mi*e!u.k. 2l» A. L. J . eOC; 'Jo L'v 

(li)l>OA. I. K.(A !7S1 


condition 
A Raj- 
L,J.1216; 

174 


-8S. 476, 476A -Application for sanc¬ 
tion to prosecute made before amendment of 
Code—Application kept jiending till after it.s 
amendment—Pendency of application, whether 
rejection of api)lication. Criminal PiinrR- 

PCRK Code, s. 195 359 


— • ■ S. 488- Application on behalf of child, 

in whose name should be made — *'Maintcfiancc," 
meaning of -"Kducational expenses", whether 
come udthin "maintettance". 

All application, under section 188, Criminal 
Procedure Code, by the mother of a child against 
the father of the child for the “educational 
expenses” of the child, shouhl be made by lier 
in the name of the child as the guarclian of the 
child and not in her own name. 

The "educational expenses” of a cliild do not 
come within the term “maintenance”, as used 
in section 488, Criminal Procedure Code. 

Obiter .—The object of proceedings for main¬ 
tenance is to prevent vagrancy, and that object 
is attained by the j>rovision of lodging, f<^od 
and clothing. A Inisband is bound to “maintain 
}us wife but he is not bound to do ny^re than 
supply her with lodging, food and clothing, lie is 
not bound to maintain her “as his wife. A Kimli 
V . Kmperor, 25 Cr. L. J. 1241) 257 


-S. 488 —Order for maintenance , form of 

— Magistrate, whether can direct separate resi¬ 
dence for wife. 

Under section 488 of the (h iminal Procedure 
Code a Magistrate is not allowed to make any 
other order except a monthly casli allowance. 

An order directing the husband to give his 
wife 12 maunds of grain each luuvest aiul to 
provide her with a separate house is illegal. L 
Atru V . Mahou, 25 Cr. L. J. 1271 2 7 9 


_ 8. 488 (3) proviso—ResfRwtiow of con¬ 
jugal rights, decree for—Subsequent ill-treatment 
—Order ferr maintenance — Wife, whether can be 
absolved from living with husband Decree, 
how far binding—Ccrurt, discretion of. 


The weight to be attached to a decree must 
depend upon the particular circumstances of the 
case and no hard and 

laid down that a decree of a Civil Court is 
for ever and always binding on the Magistrate 
or that his discretion is never fettered. 

Where in an application for maintenance 
under section 488 of the Criminal I ro- 
cedure Code it appeared that some 13 

before the application the husband had obtained 
a decree for restitution of conjugal rig s 
soon after taking the wife to his house had 

turned her out with blows : , j • 

Held, that the Magistrate was justified in exercis¬ 
ing his discretion in favour of the woman and 


498 —('ase jieiiding heforoSub- 

I'i\isional ^lagistrate—Order of bail by Sc's.'^it^ns 
Judge High Court, whether can interfere tSVe 
Criminai. pRorKiu-RR Cor*K. s. 4:55 755 

S. 520 — •Judge's powei' to rarii 

order of^ Sub-Divisional Magistrate pn.^sed in 
appeal -(. fturts •>f Appeal, Tievision, li*'fere nee, on 
Conlirmation, what arc. 

A Sessions ( ourt lia.s no power iiivler section 
520. (Viminal Pr<H;edure Code, to vary or revise 
an order of a Sub-Divisional -Magistrate passed 
in appeal against a conviction bv a Siil)-.Magis- 
trate. a.s in respect of suoli order.s. the Sessions 
Court IS neitlier a Court of-Vjipeal or Revision 
nor a Court of Reference or Conlirmation. 

A Court of Reference mean.s a Court to wliich 
references are made and which on reference is 
entitled to go into the matters and dispose of 
tliem. M So.MiT Pillai v. Krishna J'illai 47 M 
L J. 181; 20 1.. W. 521; (1921) M. W. N.’ 806• 2.1 
Cr. L. J. 1217; (1924) A. 1. R. ,'M.)S99 175 

-S. 526 — Complainant or his Pleader dis- 

allowed to examine witnesses • Court examining 
witnesses itself ■ J<ca$onable apprehension - 
Transfer of case. 

(lenernlly, it is not tlu- i)rovince of the Court 
tt> examine witnesses, and a.s a nil(‘ ihe Court 
should leave tlie witnesses to the Pleaders, to be 
dealt with as is provided for in section 158 of the 
Evidence Act or in section 19.5. sub-section ..'b, 
of the Code of Criminal Pn»cedure. 

Where a -Magistrate does not permit the com¬ 
plainant or his Pleader to examine his witm-.'^scs 
but proceeds to examine them himself, the j)r(- 
cedure adoj)ted by liim is one lliat is likelv to raise 
a reasonable ap])rehen.sion in the mind of the com¬ 
plainant tliat he will not obtain a fair trial in 
hi.s Court and con.slitutes a sullicienf ground fi)r 
transfer of the case to some other C’ourt. O Janki 
V. Sheo Nahain Sinoh, 10 O. cS: A. L. R. .112- 11 
O L. J. 353; 25 Cr. L. J. 1226; (1921) A. I. R (O ) 
371 154 

-S. 526 —Expression of opinion bg District 

Magistrate in favour of accused —Transfer of 
case. 

A complaint was lodged against A and certain 
other persons on a charge of murder in the Court 
of the Sub-Divisional OiTieer of a District. Within 
a few days of the alleged occurrence, the District 
Magistrate in a pulilic speech addressed to the 
Sub-Divisional Ollicer and other oflicials referred 
to the high services of ..1 and the baselessness of 
the charges made against him ; 

Held, that the speech amounted to a decided 
opinion about the charges in question and was 
likely to create a rea.sonable apprehension in the 
mind of the complainant that he will not have a 
fair and impartial trial and tliat it was exj>edicnt 
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Criminal Procedure Code—<'nnta. 

for tiro cuds of justice thnt the case he transferred 
to another dislriot. O ‘j 

HvMii. Kuan. 10 O. A. T.. K. .^.A H <)■ 

■>.l Cr.L. J. 1371 

_S 526 -Trou^-iter-Mn-jistrate. cross- 

examinino iritn'.ssts and disallnwiwj questions of 
complainant -Ueasnnuhle apprekensmn of not 

receiviu'j justice. 

A Magistrate should not cross-examine frequent- 
Iv the prosecution witnesses, nor should he clis- 

aUow as irrelevant the questions rvluch the com¬ 
plainant may wish to pul to defence witnesses uuth 
‘.view to show their partiality. ■, 7,'' 

if he acts in such a manner, it canuut be held that 
his c.induct drives rise to a reasonable uppre- 
hensitui in the mind of the complainant that his 
rase will not receive a fair trial at the hands of the 
Magistrate. O Abdi l Azr>! r. Oanesk 1 ua.^ad 2o 

Cr. h. J. 1185 


TN'mAN OASES, 


-S. 537 Chav'je, fram^ nf—Defect 


in 


-Defect, whether 

Aeliiige statiiiK that tlie accused did a parli- 
eiilaract in order to coimnit a ceidtun oftem u 

•mv other offence punishable with imprisonment 
ir improper as the accused, should know the 

^When however, the accused does not suffer any 

prejudice the defect in the form of the charge is 
curable bv the provisions of section o3< of the 

Criminal Procedure Cod^e. C Balaram 

Emi'EROR, 25 Cr. L. J. 1186 

_g 537 - Charge under ss. 326, 110, 

Venal Code— Conviction under s. 32(i—Lsgality— 
Vrefudice. See Criminal Vroceiu-rr C-ouk. s^|>3 

_ 5398 - In-‘*pfcU'>n note.recoml o/ - 

provision whether mandatory. 

It tc ohliffatory on a Magistrate under the 
second claufe of section 539B of the Criminal 
Procedure Code to make his inspection a pait of 

This provision is mandatory and the failure 
to comply '^vith this express direction of law is 
ftn illcffalitv and not an irregularity which can be 
cured ^ C Hriday Govinda Sur v. Emperor, ^0 J. 
E J U0;25Cr. L. J. 1375; ^924) A. I. K (Cdl^^S 


_s. 5 61-A—Application for restoration of 

attached property two years after attachment- 
inherent jurisdiction of High Court. See 
NAL Vrocbdure Code, s. 89 

_8. 5 61-A—Case pending before Sub-Divx- 

sional Magistrate—Order of bail by S^sions 
Judite-High Covirt, whether can m^rfere— 

Passage prejudicial to ^ Cr7mi?v1^Pr^cedu^ 
High Court to expunge. See Criminal rROCEDL re 

CODE.S. 435 

applicability of -Court, what 


Criminal Procedure Code--concld. 

Vefore applying section 562 of the^ Criminal 
Procedure Code, the Court must consider whe¬ 
ther there is a good case for its application or 
not, and must guard against two things, : 
one. danger to the public and the other, danger 
to the accused himself, which may result from 

the apiilicability of the section. ^ 

Where a juvenile offender has shown cnmi- 
nality rather than mere thoughtlessness and a 
4 ?ene‘ral cJiaracter of craft and deceit, section 562 
of the Criminal Procedure Code should not be 

applied. S Daryalal v. Emperor, 25 Cr. L. J. 1224 

152 

_S. 562 Order under s. ,562 passed in 

summary trial -Sentence - Appeal. See Crimi¬ 
nal pROCEPrRK Cope, s. 414 172 

Criminal proceedings- Res judicata. 

An order passed by a Criminal Court unless 
set aside in due course of law, remains in force 
and its validity cannot be (luestioned in a 
subsecpient pro.seciition based on the disobedience 
of that order. R On Pr r. K.mpkror, 3 Bur. L. J. 
27:iI924t A. I. K. (U * 295; 25 (T. 1..J. 1.303 471 

Criminal trial Prolonged proceedings Sentence, 
Howev,er guilty an accused person may be, it 
is most undesirable that he should be subjected 
to the strain and anxiety of prolonged proceed¬ 
ings unless it is absolutely unavoidable, and such 
delay may be legitimately taken into consideration 
in passing tlie sentence. C Billincjhvrst v. 
Emperor, 27 C. W. N. &21; (1924} A. I. K. (C.) 18; 
25Cr. L.J 1313 


Custom —Evidence, insufficient— High Court, 
whether can interfere. See ChviL Pbocbdcre 
Cope, s. 100 5 

—Landlord and /ena?if Jlmise built ly 


tenants in al)adi Tenant's right to tr ansfer such 
house -Burden of proof. 

An agricultural tenant allowed to build a 
house on a site belonging to a semindar in the 
village abadi, has, in the absence of proof of some 
contract or custom to the contrary, only a right 
to use the house so long as he maintains it, without 
any right to transfer it. 

The burden of proving the existence of a custom 
which gives a tenant a right of transfer lies on 
the tenant and it is not for the zemindar to prove 
a custom of forfeiture or escheat if the house is 
transferred. O Bhikari Lal v. Hadi Lal, lU O. & 
A. L. R. 1159 810 


-of primogeniture—Succession how govern¬ 
ed. See OuDH Estates Act, s. 15 691 

, proof of. 


s. 


f J- • * -» • 

Evidence is required to prove a custom opposed 
to the personal law of the parties. 

A custom cannot be established by a few in¬ 
stances or by instances of recent date. N 
B.-vshirbi V. Abdul Sattar 815 

- or Muhammadan Law—Pathans of Kutel, 

• r___ A . A. • ^ _ A ‘ aI. 


must consider, 


District Kaimal—Government Notification that 
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Custom— contd. 


tf'ibe is a<i)'iciil(ural, value cf Rule of custnui, 
applicability of. 

Pathans of the villnpe KiUel in the Talisil and 
District of Karnal are governed by Muhaniinadan 
Law in matters of succession. 

A Notilication by (.Toverninent that a tribe is 
an agricultural tribe does not raise tlie presump¬ 
tion that it is governed by eu8t(»in. L Kinvs 
Mohammad Khan v. Musnmmat Xru Jahan Hk(;am. 
6 L. L. J. 340; (P.)2t) A. 1. K. <L.. 7;U 609 


-Alienation Alienation by no7i-proprietor 

of site of house Snrhali Knlan, Talisil Tarn 

» » _ 

Tavaii, District Ami'itsnr— Sale, jn-oof of, effect 

There is no custom in the village of Sarhali 
Kalan in the Tara Tarau Tahsil of the Amritsar 
District whereby a non-proprietary resident has an 
unrestricted power to dis]>ose of the site on 
which his house is built. 

As regards sales by non-proprietors in a 
village, ju'oof of j)articular sales having taken 
I)lace without objectiiui would be very good (*vi- 
dence of the title of the jmichaser to the lands 
actually sold. Hut while such sales would give a 
good title to individuals in particular portions of 
the village site, they wouhl not jutive that the 
rights of the proprietary body over the remainder 
of the site had been extinguished, and that 
possession whether by proprietors or non-pro¬ 
prietors had come to be the only measure of 
right. L Sewa Singh v. Ohi'Lam, (11)23,1 A. 1. H. (1>.) 
467 522 


__ Declaratcry suit by reversioner 

--Alienor in collusion Decree, whether can 
be passed. 

A declaratory decree may be given in a suit 
to contest an unnecessary alienation by a person 
governe<l bv Punjab custom, if the suit is brought 
honestly on behalf of a minor reversioner U> 
protect'his interests. Hut a decree <*aiinot be 
given in a case where the minor is merely a 
figure-head and tlie real plaintiff is tlie alienor 
himself who has caused the suit to he institut¬ 
ed for the purpose of undoing his own ^ 

Dad V. Lal. C L. L. J. 334; 5 L. 626 

_pre-emption — \Vajib-ul-arz-/;/^mp- 

tion-Non-existence of custom in neiyfiboui ing 
mahal, efect of— Evidence--'‘Co-sharer, meaning 
of—Proprietor not having specified share, whether 
co-sharer- -Right to pre-empt. 

Where there is an entry in 
custom of pre-emption m the wajib-ul-arz of a 
village prepared at the last Settlement, the pre- 

sumption raised hy me 

by the circumstance iH-arz 

«ntrv an to freedom of transfer in the wajio ul aiz 

ofo*„Vof the o?h;rma/m/*. whic h was orn 

of the original village prior . j other 

it may well be that the * stom wM^ 

mahJ had agreed to abrogate the custmn ^vDicn 

might have been in ex>stence 

own Specified fractional share in a mahal. can- 


Custom concld. 


not be called a co-sharer and is, therefore, not 
entitled to ])re-cmpt. A I.mdad Hi sai.v v. Haipku 
Hk.: 19g 

Debtor and creditor Payment of debt - 
.Method of jiayment. Xee C’lvii. PrmcKDrm. (’oi>i- 
(). XXI. It. 11 (2) 827 

Decree, consent, whether can be varied. 

The general rule that a decree by cons'i'nt can 
only be varied by consent lias e.xcejuions. S 

ItvMJI HaNSKAJ V. (.'lliNAI 73 


Ejectment. Sec ai.so LANULoitn ANr> ti'navt. 

Lease by raiyot Kecifal that grantee 
shall be raiyat, effect of iOjcctment. See lA i- 
UKNCK Act, s. 115 90 

-. sDit for. of trespa.sscr Plaintiff’, what 

has to ]>rove Material <lale. Sec Oo-suarkrs 

1041 

Equity He who seeks ct/uity must do eguity ", 
meaning and application of. 

He who seek.s equity must do Cf|uiry, that is 
to say, the plaintiff in equity must come with 
perfect propriety of eomluct or with clean hands. 
Fraud or misjvj>re.scntatii»n or matters of that 
description stand in the way of a plaintiff’s 
obtaining an Cfpiitable relief iiy virtue of this 
j>rinciple. It has hardly any application in a ease 
when he has simply tried, without the ('ourl's 
intervention, to abate a nuisance of which he 
complains. C Haneswar v. Amclva Chaka.n 309 


-, when can be invo.ked. 

iCquity will not assist wliere there has been 
undue delay on the i>art of one party to a con¬ 
tract. and the other has given him reasonable 
notic-'i that he must eomjilele within a dolinil'^- 
time. N Audi l Majid Kuan v. Malai*i>a 105 

Estoppel. >Ve Ai*i*k.\l. hkcond (,)( kstion of fac r 

309 

Sec ALSO Lvtdlnck Act. s. 115 


-ICndorseinent not to proceed against jiar- 

tieular property of judgment-debtor Ksloj»jiel . 
See JOxiX'i TioN of i EciiRF.- KxKcn inc. (’oi rt 

434 

-ca point of law - Transfer invalid--Duty 

of Court. 

The rule that the grantor cannot derogate from 
his grant, does not ojierate in a ease where the 
transaction is expressly forbidden by Statute. 
There is no estojipel on a point of law.* 

There is no rule of law which c.an prevent a 
party from asking the Court to hold that a 
particular transaction which, ns a matter of fact, 
is invalid should be held to be invalid. In fact, it 
is the duty of the Court as soon as the invalidity 
of a transaction is pointed out, if it is satisfied that 
there is such an invalidity, to set aside the trans¬ 
action. N Kksarhai V. Ja.madar, 20 N. L K 102 

126 

- Wrongful act of Court, whether creates 

estoppel. 

There can be no estoppel against a litigant 
arising out of the wrongful acts of the Court, 
permitted or performed by its own officials. 
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Estoppel— coacld. 

The object of Courts is to decide the rights of 

IT 

decii^lin- otherwise than in accordance with their 
ri-'hts. '’a Baloobinu r. Snno Kumar, — A. L X 

79'um4;iA.l.K. iA.)818 184 

Fviripnce Act (I Of 1872 ), ss. 8, 157 Penal 
^ Co(?e 1 Icf VL\' of ISHOK s. .17 tl - Hape, offence 

cn/in!7 and xceeping-Statement to 
persmvs. admissibility of-Explanation af coming 

i-Corrohorntion—liavished woman, evidence of, 
value of-Punishment, measure ot. 

A statement by a girl alleging that she 
was raped, made immediately after the lape, to 
witnesses who saw her crying and asked her the 
reason thereof, is admissible, as an explanation 
of her act of crying, under section H of the 
Evidence Act, as also under section loi of the said 

Act bv wav of corroboration. ^ ^ t 

In the case of the rape of an innocent girl of 
tender ao-e. the evidence of tbe ravished girl is 
of ffreat value and where she makes a sUtement 
bv wav of disclosure immediately after the occa¬ 
sion it is a strong piece of evidence corroborat- 
incr’her credibility and proving the consistence 
oflier conduct and also a.s negativing consent on 

^^^In^a'casp of rape the punishment should be 
proportioned to the greater or less atrocity of 
the crime, to the conduct of the criminal and to 
the defenetdess and unprotected state of the 
injured female, whether she is a low native or a 
hi‘'h European. N Soosalvl v. Empruor, 2o Cr. L. 


J. 12U 


142 


--SS. 11(2), 13 ()0)-Ownership of hou^e 

dispute as to—Direct evidence not available-Old 

d'lcuments mentioning name of bunder, whether 

ad:nissible. . ^ . i t. u •ii. 

In the case of a Uousp said to have been, built 
over half a century ago direct evidence as to 
who constructed it may not be easily available, 
and old documents mentioning by whom it was 
built are admissible in evidence. A Raghtnath r. 
IJiNDSSHWAUi, (1924) A. I. R. (A.) J'-O 582 

_S. 13- -Judgment not inter parties, whether 

relevant—Probative value. 

A judgment in a previous siut to which one of 
the parties in a subsequent suit was not a party is 
relevant under section 13 of the Evidence Act. 

The legal effect of the judgment as between the 
parties to the previous suit has to be determined 
from the judgment itself and, when determined, it 
does not become conclusive, as between the parties 
to the subsequent suit, but is a fact to be weighed 
in the balance like any other fact C Gopi Si-^ndari 
Dasi V. IChekod Gobinda, 28 C. \N . 942 99 


_-s. 13—Criminal Procedure Code (ActV 

of ISOsi s l!t 5 , proceedings under, relevancy and 
admissibility of, in civil cases — Co-sharer— 
Adverse possession - - Limitation -- Uectaratcn'y 

decree for unknown share. . , 

In a suit for possession the fact that there 
was a proceeding under section 145, Criminal 



Evidence Aot-^onld. 


Procedure Code, that there was an inquiry into 
the matter and that there was a decision adverse 
to the allegations of the plaintiff, is a relevant fact 
and is admissible in evidence on general princi¬ 
ples as well as under section 13 of the Evidence 


Act. , . , 

In order to establish title by adverse possession 

in favour of one co-sharer against another, it 
must be established by unambiguous evidence 
that there was a complete ouster to the know¬ 
ledge of the co-sharer. That is to say, the P^“ 
session of one co-sharer CAan be said to be 
adverse against another only if there is an open 
denial of title and limitation can run, if at all, 
onlv from that date. 

A decree cannot be given for a declaration of 
title to a share the extent of which cannot be 
determined on the evidence on the record. C HASiit 
Amp. Aiual Kuan. 40 C. L. J. 30; (1024) A.1.1^ 
(O.)1046 392 


-s. 2 5— Excise Officers, whether Police 

Officers. 

Excise Officers are not Police Officers within the 
scope of section 25 of the Evidence Act. S TiLMiui 
r. Emperor, 25 Cr. L. J. 1223 151 


-s. 35-Alienability of impartible estates, 

evidence of—Settlement khewats, relevancy of. 
Sec Hindu L.wv 886 

-ss. 63, 67 to 73 ~ Execution of docu¬ 
ment, whether can be proved by secondary evi¬ 
dence—Ss. 67 to 73, whether deal with secondary 
evidence. 

A certified copy is sufficient secondary evi" 
dence under section U3 of tlie Evidence Act of 
the existence, condition and contents of a docu¬ 
ment but not of its execution. 

Sections 67 to 73 of the Evidence Act deal with 
primary as well as secondary evidence. A Karimui^ 
LAH V. Gudar Kokri ’ 306 


—-S. 72 —Pent receipt, pi'oof of—Objection 

to mode of proof, when to be taken. 

Where the genuineness of a rent receipt is 
sworn to by the tenant by whom the rent has 
been paid, that is legally sufficient to prove the 
receipt, notwithstanding that the person whose 
signature it bears lias not been examined. 

Objection as to the mode of proof of a.P*!' 
ticular document should be taken when it is 
tendered for admission. C Addul ^^*^0 ^ 

Gu.nendea Krishna Roy 974 

-S, 90 —Presumption of genuineness of 

document—Period of 30 years, computation of. 

In applying the presumption allowed by sec¬ 

tion 90 of the Evidence Act, the period of 30 
years is to be reckoned not from the date upon 
which the document is filed in Court, but froin 
the date on which it having been tendered m 
evidence, its genuineness or otherwise became the 
subject of proof. M Gosula Konda Eeddi ^ 
PULCHERLA PlCHIREDDl 487 

-^S. 92, proviso ( 1 )— Bond— Wanf of 

consideration, whether caii be proved, 
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Evidence Act—could. 

Under proviso (li to section 02, Evidence Act, 
want of consideration for a contract in writing 
maj^ be proved, even if it is registered. A Baldeo 
Prasad i\ Ram Autar, 22 A. L. J. 850; (^1921; A. I. R. 
(A.) 8G5 347 

- S. 92, proviso 1 —Joint and several 

pro-note—Signature as surety—Knowledge of 
promisee—Admissibility of evidence. 

Where a person executes a joint and several 
pro-note with others and the promisee himself 
knows at the time of taking his signature that 
he signs only as surety, proviso 1 of sec¬ 
tion 92, Evidence Act, will operate to let in the 
evidence of the fact. R Mauno Sei.v r. Ma Saw. 3 
Bur. L. J. 112; (1921) A. I. R. {K.) 3(i0 816 

— —-SS. 101,102 -Suit for possession of land 
— Kncroachment, allegation of--Burden of proof. 
In a suit for possession if the malguzar of 
a village alleges that the defendants have 
^en rightly in possession of ^me por¬ 
tion of abadi but have extended their boun<la- 
ries and encroached on some otlier portion, it is 
for the plaintiff to prove that the area whi(ih he 
claims is not a portion of the plot which the 
defendants have been holdinsr all along. N Dac r. 
Hakpuashad. (1923,1 A. I. R. (N.) *283 6 4 5 

■- SS. 102, 103 —o/ proof--Sale on 

credit or for cash. 

Where the seller of goods avers tlieir sale for 
credit and the buver pleads that lie bought them 
for cash, the onus of proving payment us on the 
latter. R Rasu r. K.vttara, 2 R. 202; il92l) A. I. R. 
(R ) 349 ooo 

—-SS. 107,108, scope of—Presumption as 

to persons death—Suit for possession —Butden of 

Where a person sues for possession, the onus 
of proof is on him to make out Ins title to the 

^^^SecUmis 107 and 108 of tlie Evidence Act only 
relate to the date when the suit is brought, tlu 
is to say, as to whether a man is alive 
as the case may be, at the date of the su , 
not at soma particular period antenoi 

suit. Thus, when a person has n ..f -I 

of for thirty years prior to the institution of a 

suit, there is no presumption that B 

at iny time within the period /on. B 

Ramachakdra Sadasiiiv p. Kesha\ Dhondi. (1J..B 

A. I. R. (H.) 208 

_ e 114, Ulus, (b)— Accomplice—Evidence, 

whether’worthy of credit—Corroboration. ^ 
sity of— Sumcient corroboration. See Crimu^vl 

- McHac both 

parties-Altcration of position-"Act upon suck 

Wh/relhei^r/acls aro 
o£ both parties there is no scope for the ap 

plication of the doctrine of ost»PPe‘„ . 

mho Tihrase “act upon such belief m seccioii 

H5 of the Evidence Act. means that ^ 

whom the ropre.sentation was made must ha\e 

aUered his position '''‘f ‘^0 

mutter of the representation. ih« mere unuo or 


Evidence Act— oontd. 

a suit, which would have been tiled even if the 
representation had not been made, does not 
amount to such altcralion of j)osilion. 

Plaintiff demised certain i*reinises to the defend¬ 
ant for manufacturing purposes. On tlie expiry 
of the lease he served the latter with one month's 
notice to quit. Defendant rpplie<I by a letter 
which contained an admission that lie was a 
monthly tenant. In answer to a suit for eject¬ 
ment filed by the plaintiff, defendant set up n 
jilea that he was entitled to si.x montlis’ notice 
under section 10(» of the Transfer of Property 
Act : 

Held, tliat the statement coutainofl in the de¬ 
fendant's letter that lie was a moiitlily tenant did 
not operate as an esti^jipel, inasmueli as 

(u) the facts affecting the tenancy were witliiii 
the knowledge of both jmrlies ; and 

ib) plainlilf did not alter his ]iositioii willi re¬ 
ference to tlie subject-matter of the statement. 
B Wri.LiAii .Iacks ^ (’o. v. Joosab Maho.\(ei>, 2.‘) 
Bom. ]>. R. 1170; (1924) A. I. R. (B.) 115; IS B. 3M 

791 

- S. 11 5 Ks(oi>pel —Lease by nnynt Recital 
that grantee shall he raiyat, e./>Vc/ of — Ejectment. 
Plaintiffs grante<i a lease to llie predecessor-in- 
title of tlie defendants for a term t)f twenty 
years which recited that the grantee would liave 
the status of a raiyat. The grantee oontinuod in 
possession till after the expiry of tlie term and 
after his death the defendants got into jio.sses- 
sion of the tenancy. Plaintiffs sued to eject the 
defendants on tfie allegation that the tenancy was 
not heritalile, tlie grantee being an under-/v? 
as the grantors themselves were only raiyats : 

Held, A) that tlic grantee liaving acted on the 
faith of the recital in the grant that he would 
liave tlie status of a raiyat the plaintiffs wore 
estopiied from contending that his status was 
other than what was described in the grant ; 

('>) that, therefore, the defendants were not 
liable to ejectment. C Iswak Chandra Xatm r . 

(IourSlndak Nath, (1923) A. I. R. (C.) 908; 39 C. L. 
J. 337 90 

_S. ^^5—Mutation—Acceptance of rent— 

Estoppel. 

The mere mutation of the name (»f a person 
in place of that of a deceased undcr-proiinctor in 
respect of certain laud, followed hy acceptance of 
rent from him bv the i)roprietor. without any 
inquiry as to his title, docs ii(»t operate as ati 

estoppel against the i)roj)rietor. , , 

The law of estoppel is compendiously set fortli 
in section 115, Evidence Act. under winch it is 
necessary tlmt the person sought to be estopped 
should hove intentionally caused or permitted the 
other party to believe a certain thing to be true 
md to act upon tliat belief. P C Mitra Sen .Sinuh 

rivNK; la^K. (1«24)A. I (y)2») m. 

W N 703- 20 L. W. 560; 4^ M. D. J. 591; 20 Bom. 
i: R 1131; 40 C. L. J. 468; 35 M. L. T. 247; 4G 

728 


_S 115 —Subsequent conduct — Estoppel. 

Subsequent conduct or word cannot as 

estoppel C JsxsoRx Nath v. Dukhiram, 28 C. . 

N. 865; 10 0. L. J. 90; (1924) A. I. R. (C.) 850 386 
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Evidence Act— concld. 


Execution of decree— contd. 


3 . 157—Cri/iif ProcedtDX C'xlrfAct 
5 . JSS—Staft’ went before Co m m iti in<j 


Sld'fistrate transferred to Sessinus record, value 
nf—Statement, u'hether "testim<oi}r - Slatcmeyit 
before Police, whether can be used in corrobora- 
t ion. 

The statement of a witness recorded by the 
Committing Magistrate and transferred under 
section 288 of the Criminal Procedure Code to 
the Sessions record is the “testimony^ of a 
witness within the meaning of section \~)7 of the 
Evidence Act. and. therefore, a statement made 
by tlie witness before the Police is admissible 
to I'orroborate the statement made in (’ourt. 

L M.vm Cman'oc. Kmi’KRou, 5 L. 321; (1021) A. I. R. 
L.> G iO; 23Cr.L. 1201 129 

— S. 167 - I mpnfper iidmissioii of evidence 
}{evisio)i Fieniand — Piiidin'j on admissible 
* vide nee. 

I'nder section 107 of tlu* Evidence Act, the 
improper admission of evidenee is not ground 
nf itself for a reversal of any decision if it 
appears to the Court that, independently of .the 
rvi'.leiioo improperly admitted, there is sulncieiit 

eviflence to justify the decision. . . \ u 

A Court competent to deal witli facts should 
ignore tlie evidence wrongly admitted^ and con¬ 
sider whether there still remains sulhcient evi- 

dene*' to support the .judgment. 

If this lias not been done, the High Court on 
revision will ordinarily remand the case for a 
finding witli reference to admissible evidence 
nly. M Kcruba Sankara v. Kili.i Manappa 2o J 

Execution of decree— Court, whether can allow 
interest - Inherent power, exercise of. bee Ci\ il 

PUOCEDI RE C0l>E. S. 34 ' 

_Dispossession in execution—Party dis- 

possessed, remedy ol-S«it for recovery of 
possession, whether mamtainable. See CniL 

Procedure Code, s. 47 

_Dispute as to applicant being representa- 

tive of party to decree—Determination of 
nueslion, whether decree-Appeal. See Civil 
ihlOCEDURE CoiiE, s. 2 604 

_.Executing Court going hehirtd decree — 

Endorsement not to proceed against particular 
property of judgment-debtor—Estoppel. 

An Executing Court cannot go behind the decree 
and rely on a collateral judgment, even of a 
superior Court, against the decree. 

A decree-holder is not estopped from executing 
his decree against a property merely because, on 
some previous occasion his agent endorsed on a 
notice of sale that the property need not be sold. M 
Parthasaradhi Appa Rao V . Muhammad 
Waheb 

-Inquiry into validity of decree. See Civil 


Procedure Code, s. 47 

Pavment of process fee for arrest warrant 

* ,, .• -.1 _^£^^4 n.mrl nr 


without application tberefor— btep-in-aid of exe¬ 
cution, Sec Limitation Act, Sch. I, Art. 


—--Pa\nnent out of Court towards decree — 

iStep-in-aid of execution—Payment not certified, 
effect of. See Limitation* Act, s. 20 743 

-Petition for insolvency by judgment- 

debtor—Exclusion of time spent in insolvency 
proceedings. See Limitation* Act, s. 15 1 

-yale, setting aside of—Auction-purchaser, 

if necessary party—Mention of auction-pur¬ 
chaser's name in petition, if sufficient—Notice on 
parties. 5ee Civil Procedure Code, s. 89 776 

-Satisfaction of decree — Recognition by 

Court—Certificate and recording, whether neces¬ 
sary—Payment to decree-holder for himself and 
minor brother — Leave of Court, absence of— 
Decree, whether legally satisfied- Joint decree- 
liolders - Payment to one — Discharge of his 
share. See Civil Procedure Code, O. XXI, r. 
2 588 

-Stay of execution — Application made 

long after appeal - Court, duty of -Revision. 
See Civil Procedure Code, s. 115 435 

_Stay of execution—liiheieiit jurisdiction 

of High Court, exercise of. See Civil Procedure 
Code, s. 151 739 

Finance Act (Xll of 1922), Sch. Ill, Part II — 
impartible estate Income to whom belongs— 
Super tax--Larger deduction, wiien made. See 
Income Tax Act, s. (16 653 

Foreign judgment -■ SMi>mt.'>’5ioa to jurisdiction 
of foreign Court - Power-of-attorney to appear^ 
if amounts to submission —Ex parte foreign 
decree, whether decision on merits — Notice — 
Seriu'cc. 

Where a person executes a power-of-attorney 
in favour of another empowering the latter to 
conduct litigation on behalf of the former in 
foreign Courts, there is a contract binding him 
to appear in those Courts which amounts to sub¬ 
mission to the jurisdiction of such forei^ Courts. 

An ex parte decree obtained in a foreign Court 
in a summary suit similar to tliat provided for 
by O. XXXVII of the Civil Procedure Code, 
must be deemed to be a decree passed upon the 
merits when no appearance has been put in on 
behalf of the defendant. 

Ex parte decrees are by no means necessarily 
decrees not passed upon the merits. It is only 
when a defence has been raised and for some reason 
or another has not been adjudicated upon that the 
decision can be said to be not upon the merits. 

Where a foreign Court has held that notice 
to a defendant was sufficient, that decree must 
he taken to be correct in the absence of any 
other evidence to the contrarj’^. 

No question as to any irregularity in the 
service of notice can be raised in the Courts 
of this country as a ground for questioning the 
validity of a foreign decree. M Janoothassan v. 
Mahamad Ohuthu, 47 M. L. J. 356; 20 L. W. 677; 
47 M. 877 425 

Fraud, anticipatory—Onus of proof— Bona fides' 

Proyinci4;< In'SOpybncy Act, 1920^8.53 450 
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Fraud—concld. 


-;-'Compromise decree —Fraud —Decree set 

aside—Right of parties. See Compromise Decree 

181 

-.effect of. See Xegotiaule Instruments 

Act, s.-13 789 

Gift for immoral purpose—Immorality carried out 


Property, whether 
Contract Act, s. 23 


can bo recovered. 


See 

14 


-- in favour of co-sheba it, validity of. Sec 

Hindu Law—Religious endowment 840 

-Subsequent acts, whether relevant. See 

Benami transaction 686 

, L'nregistered deed of—Admissiliility in 


evidence —Nature of donee's pos.se.<sion —Con- 
stniction of (leetls Maintenance deeds—(lift 
"with absolute riglits”. See Registr.vtion Act, 
8.49 67 

Guardian and minor Debt due rVom Hindu 

father to minor — Pro-note bit sous Suit bi/ gunr- 
dian o?i debt- Decree against father - Dismissal 
against sons to file pnt-uote, udiether 

gross negligence - Later suit bg minor to re-open 
first suit, whether maintainable. 

Where a suit is brouglit by the guardian of a 
minor against a Hindu father and his sons l>a.sed 
upon their ordinary liability under tlie Hindu 
Law, in respect of a tlebt borrowed l>y the 
father for an alleged necessity, purposely witli- 
holding a pro-note executed Ijv tlie sons in favour 
of the minor plaintiff undenaking to share their 
liability, with a view to get a decree against all 
the members of the joint Hindu family, and the 
suit is decreed only against the father, the minor 
cannot on attaining majority re-open the ca.se 
against the sons on the basis of pro-note on the 
ground that the guardian in the previous suit 
had been guilty of gross negligence in keci)ing 
back the pro-note. M Tummalap.vlli Anjani:\ulu 
V. Prdasanganti CniNNA SunniAii, 20 L. W. 521b 
(1924) M. W. N. 75b; (1921) A. I. K. uM.) S()0 952 

_p]x parte decree against minor — Guardian 

ad litem, failure of, to defend suit or to file 
appeal -Suit to set aside ex parte decree—t adure 
of guardian, whether sufficient ground. 

The mere failure on tlic part of a guardian ad 
litem to defend a suit or to appeal from an ex parte 
decree passed against a minor is not of itself a 
sufficient ground for holding that there was gross 
negligienoe and for setting aside the decree. It 
would be gross negligence, liowover, if a valid 
defence was available to the ininoi\ L N.vwar Sisvm 
V . Gurbachan Singh, G L. L. J. 31G o9B 

Guardians and Wards Act iVill of 1890;, ss 

29, Permission to guardian to transfer 

minor's -property— Presumption as to enquiry by 

Court. 

When a District Judge gives sanction to the 
guardian of a minor to sell or mortgage the pro- 
^rty of the minor it shall be presumed that 
fe made an enquiry in the interests of the minor 

119 to the value of the properly and sanctioqe^ 


Guardians and Wards Act^-concid. 

tlio transaction only wlien he found fhnt it 

was beneficial to his interests. A Di rga Iba^^AD r 

I.AMESIIAR Prasad, (1924) A. I. R. (A.) 897; IG A. 7.') I 

243 

29, 31 > ~~Sanct ion for sale-~ 

Necessity—Iiupiiry by purchaser. 

Where a mortgage is niade by a certincated 
guaidian of a minor witli tlie sanction of the 
District Judge reconled under section 31 of tiie 
Guardians anu Wards Act, tJiat sanction is prima 
.lacic evidence that the tnmsaction is justified 
and is sufficient to relieve the creditor of tlie 
necessity of making any impiiry as to its being 
for legal necessity. 

It is the duty of tlie Court to wliicJi an ajjpli- 
cation is made under section 29 of the CJuai-dians 
and Wards Act for .sanction of the .sale of minor’s 
properly, to .sati.sfy it.self hy inquiry that flic 
transaction is necessary and is for the ininor’.s 
benefit : and a creditor is entitled to rolv on an 
order of sanetion a.s evidence that the Court lias 
.satisfied itself on tliis imint ami tliat tlie tiansaction 
is a proper one. 

The mere omission to recite tlie necessitv in an 
order granting sanction, as recpiired hy section ;;i 
(2) of the Guardians and Wanls Act* is no more 
than an irregularity and it does not remler the 
sanction altogether illegal. A Huddhoo r. Sjiigi 
Charan, 22 A. L. J. 851; (1924) A. I. R. (A.)875 328 

- SS. 43 I Persons not guanlians, pro¬ 
ceedings against Power of Court t<t pa.ss orders. 
T-nder sectifm 43 of the Guanlians and W'ard.s 
Act, it is only the conduct or proceedings of anv 
guardian appointed or cle<dared by the Court 
which can he called in (piestion. The Disfi-ici 
Court has, therefore, no iiower to pass orders 
against persons not guardians excejit in certain 
specified instances. 

Therefore, a mother who has been appointed 
by Court as guardian of her minor daugliter is 
not entitled to ajijily under the section for 
return of the child's jewels from a relation, with 
whom the child wa.s living before her apj»oint- 
ment by Court as guanlian. M Kuppa.mmal v. 
Muniappa Chettv, 17 iM. L. J. G55; (1921) ]\1 W 
X. 892; (1924) A. I. R. (M.) 902 488 

Gujarat Taluqdars’ Act (VI of 1888', as 
amended by Act II of 1905, s. 2(1) (a) — 

(iameti, rights of — Mulgameti, definition of -— 
Sovereign rights, whether essential- Cession of 
territory—Rights against sovereign ht>w iwered.-sed 
—Burden of proving enforceable right Taluk- 
dari estate. 

Although the Kathis of village Sjdangjuir in 

» t rr\ 1 f . £ t \ r A . A. 41 . I . I I 


directly ironi iiovernnierit ana are 

not talukdars witliiii the meaning of the Giijrat 
Taliiqdars' Act, 1888, as amended by the Act of 
1905. 

Per Marten, J .—Generally speaking a Gaineti 
would have sovereign or 7 (m«i- 80 vcreign rights 
but a retention of such sovereign or 7 «a«i- 8 overeigii 

rights is not eesen^ia} to constitute a Mulgameti. 
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It is sufficient if the Gameli retains or is re- 
granted some of his former lands or an interest 
therein although all his former governing rights 
pass to others. 

A ilulgameti of vSalanerpur is one wiio is or is 
descended from, a former ruler and owner of the viU 
lage and still retains by re-grant or otherwise some 
portion of the lands or interests therein of such 
f«)rmer ruler and oivner, but not necessaiilj an\ 

of his governing rights. • • i o i 

After a cession of territory to British Kiile the 
only enforceable rights against the Sovereign are 
those conferred by him after the cession either by 
agreement, express or implied or by legislation. 
An imi)lied agreement conferring rights may 
be established by evidence of recognition of rights 
existing before cession, and of an election express 
or implied to be bound by them: but the burden 
of establishing tiie existence of an enforceable 
right is upon the subject. 

Per Pratt, -f. —A talukdavi estate is ^ an 
estate which connoted rulership in pre-British 
times but whicli is now a landlord estate to 
whi'’h some seignorial or subordinate rights may 
or may not be still attached. B Dolatsingji 
. lA'^w.\NTS!Nr..ii r. OuiiAi* Viu.\. 25 Bom. L. K. 

(11)211 A. 1. R. (B ) 72 

Hindu Law -Decree for mesne profits against 
temple - Endowed property, whether liable. 

A decree yiassed against a temple for the 
reeoverv of mesne profits with respect to pro- 
pertv owned by the idol is recoverable from the 
endowed property. A Gankshji 
Prasad. 22 A. L. J. 7G8; (1921) A. I. R. (A.) 801 312 

_Alienation by widotu—Reversioners, 

consent of -Necessity-Fresumplion, when arises 

—Recitals in sale-deeds, value of. 

There is no legal presumption of \eg^\ necessity 
in favour of an alienation of property by a 
widow when the reversioners who consent to the 
alienation are ladies or distant relations. 

The value to be attached to a recital in a sale- 
deed as to the existence of legal necessity for 
the sale depends upon the circumstances of the 
case If the circumstances are such as to justify 
a reasonalile belief that an enquiry as to the 
existence of necessity would have contirmed the 
truth of the representation made by the vendor, 
then when proof of actual enquiry has become 
impossible, the recital coupled with such circum¬ 
stances would be sufficient evidence to support the 
A Muhammad Nuh r. Brm Behari Lal. 22 
A l/ J 650; 10 O. & A. L. R. 743; 46 A. 656; (1924) 

A-' I. R. ^A.) 939 ■, IP • ? 

- _ Lease by widow—Revei'swner s 

suit fov possession aftev widow's death — 
Declaratory suit before suit for possession, whe¬ 
ther necessai'y. ^ 

Before suing in a Revenue Court for recovery of 
possession of agricultural property from a tenant 
111 possBssion undci* ^ le<ise executod bj a deceas* 
ed Avidow, it is not at all incumbent on a reversion¬ 
ary heir to obtain a declaratory decree in a Civil 
Court setting aside the lease executed by the 
deceased widow. A Raj Roop Kuar v. Kandhya, 

22 A. U J. 816; (1924) A.I. R. (A.) 785 23Q 


Hindu Law— contd. 

_Inheritance— Bombay School—Daughter s 

daughter. 

A daughter's daughter cannot rank as a sagotra 
sapinda under the Bombay School of Hindu Law 
but she can inherit as a bhinna gotra sapinda 
under that school after all the sagotra ^apindas &Te 
over. N Ghunaji v. Tulsi, 20 jN. L. R. 182 457 

__ Division between daughters with 

full rights—Right of sinwivorship, whether 

Where on the death of a Hindu, his daughters 
effect a division of his properties arranging 
that each daughter will enjoy her respective share 
“with full right, i.e., with right of alienation by 
sale etc.," the right of survivorship is destroyed 
and on the death of any one of them, her share 
w'ill 0-0 to her owm heirs and not to her surviving 
sistei's M Addakaulu Latchamma r. Sekthala 


Subharaguphu 


788 


_Joint family— Acfcnou)/edf/mcni by head 

of family, when binds co-parceners. 

The head of a Hindu joint family cannot 
bind his co-parceners by an acknowledgment of 
a time-barred debt, but an acknowledgment by 
him of a debt within time binds all the other 
members of the joint family. L Thakur 
PUTLI. 5 L. 317: <1924; A. I. R. (L.) 611 96 

_Father adjudicated insolvent -- 

Son's interest whetiier vests in Official Receiver 
— Nature of father's powers Suit by sons for 
partition—Decree, nature of. See Provincial 
Insolvency Act, s. 2 438 

___ Father's debt—Sons duty to pay 

—Mortgage-decree against father—Ancestral pro- 
perty sold—Suit to cancel auction sale—Burden 
of proof—Immoral or illegal debt. 

It is the pious duty of a Hindu son to pay 
a simple money-debt due from his father even 
during the lifetime of the father. 

Where a Hindu son sues for cancellation of a 
sale of joint family property in execution of a 
mortgage-decree against his father, the burden is 
on him to prove that the debt in respect of 
which the decree was passed was contracted 
for illegal or immoral purposes. A Bishwnath Rai 
P. JoDHi Rai 180 

_Letters of Administration—Co¬ 
parcener, whether can apply. See Probate aud 
Administration Act, s. 23 824 

__- Property in name of female. 


nature of. 

There is no presumption that a property stand¬ 
ing in the name of a Hindu female, who is a 
member of a joint Hindu family, belongs to trm 
joint family and is not her stridhan ^ 

Bhubanmohini Dasi V. Kumudbala C- 

N. 131; 39 C. L. J. 140; (1924) A. I. R. (C-) 467 934 

_ property — Alienation — After- 

born sons right to c<mtest alienation—Son, whether 
acquires by birth interest in right to sue—Son, whe¬ 
ther acquires by birdh fresh cause of action.— 
Limitation Act {IX of 1908^ applicability 

Of. 
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Hindu Law—contd. 

A Hindu son when he is born in a family is 
born to all the rights which exist at the time in 
the family and not to rights which existed in the 
family a century before. No title derived from 
a Hindu would be safe under such a contingency. 

A son born in a joint Hindu family acquires by 
birth interest in ancestral property but does not 
acquire any interest in any right to sue. The 
cause of action to contest an alienation of joint 
family property accrues after the alienation when 
the purchaser takes possession, and a new cause 
of action does not accrue \ipon the subsequent 
birth of a son in the family. 

An. after-born son does not acquire a fresh cause 
of action and a fresh period of limitation does 
not start from the date of his birth. In his case 
the time from which the period of limitation is 
to be reckoned is the date of the transfer and as 
he was not born on that date and was under no 
disability he cannot obtain the benetit of the 
provisions of section 6 of the Limitation Act. 
He can take advantage of any cause of action 
existing at his birth and sue within the period 
of limitation but cannot start a fresh i>eriod at his 
birth. A Sikakd.vr Singh H/VCHchi’ Paxde 307 

Joint family property — Separation — 


Minor sons living jointly with father, effect of 
Rv.-unioH, whether established — ..A/fc7'-6om sons, 
rights and liabilities of. .... 

When a separation has taken place in distinct 
shares between a father and sons forming a 
Hindu joint family but the minor sons continue 
to live jointly with their father (who remains in pos¬ 
session) even after attaining majority and conduct 
business for him, it is sufficient to establish a le- 
union as between the father and these sons. 

After-born sons are entitled to a share 
property left in the hands of the father 
separation and are similarly bound by his 
O Onkareshwar Prasad v. Dushyast Prasad 

Sale by managing members—Legal 


in the 
after 
acts. 

10 


necessity for portion of amount Sale, validity 
AViiere a portion only, for instance, about three- 

fourth, of the consideration for a sale, effected by 

the managing members of a joint 
found to be for legal necessity, the Courts ^ 

aside the sale as regards the share of the propeitj 
of the member contesting the sale, on his Payment 
of a proportionate share of the 

be fo^ necessity. A Lakhram biKGH r. buEO 1 ra.sad. 
(1922) A. I. R. rA.) 31H 

_ \yidoW of prt’deceased co-par- 

cener, adoption by-Ef ate vested 

Other co-parcener—Adoption, effect of—I rece 

dents, value of. 

After the death of the last 
in a Hindu joint family, when the of a 

in the widow of that co-parcener, t he 

pre-deceased co-parcener ‘ ^ifoct of 

the adoption, if effected, cannot 

divesting the e.statc vested m the widow of the 

last surviving co-parcener. tlAceased co- 

Aaauminsr that the widow of a pie-ueceasea 

parcener Sxn adopt without the ems-n. of t 


Hindu Law-coutd. 


surviving co-parceners, even in the absence of any 
specitic authority from her husband, diiring tlic life¬ 
time of the co-parccner, it-does not necessarily follow 
that even after the death of the Inst surviving 
a>parcener, when the joint family lias ceased and 
the property has devolved upon the heirs of the 
last surviving co-parcener, she can make a valid 
adoption, so as to divest the estate already vested 
in the heirs of the last male owner. 

A decision is an authority for wliat it decides, 
and it is not an authority for what may 
seem to be a logical consecpience of that deci¬ 
sion. B Shivbasappa V. Nilava, 21 Horn. L. K. 
1162; (1923) A. I. R. (H.) 17; 17 B. 110 618 


- MltakShara — Impartible estates — Prin¬ 
ciple of survivoi’ship, how far applicable — Alien¬ 
ability of impartible estates, evidence of — Settle¬ 
ment khewats, relevancy of—Bengal Tenancy Act 
{VIII of IS85), ss. U)d, lOd —Evidence Act (I of 
lS7J),^s. So -Co-parcenary in impartible properties 
—Right to maintenance -Evidence as to usage of 
family, nature of—Independent opinion. 

The principle of survivorship which governs 
succession in ordinary joint family under the 
Mitakshara has to be followed in the case of im¬ 
partible estates only for a particular purpose, viz., 
to find out a successor and it is only for the 
purpose of determining who is entitled to succeed, 
that the estate is to be treated as the property of 
the joint family. 

In the absence of any custom an impartible 
estate is alienable by way of transfer inter vivos, 
as well as by testamentary dispositions. 

If according to Hindu Law an impartible Raj 
is not inalienable the burden of proving tlial by 
custom the estate is inalienable is on the person 
who alleges it to be inalienable. 

In considering evidence of inalienability it 
shouhl be seen that if there wa.s any occasion, 
when having regard to human nature, tliere wa.s 
likeliliood of alienation and alienation was not 
effected, it would be evidence of inalienability. 
Obiter—In impartible properties there is no co- 


tarcenary. . ^ r i i 

The right to maintenance, so far as founded 

n or inseparable from the right of co-parcenary, 

egins where co-parcenary begins and ceasea 

.-here co-parcenary ceases. . 

It is admissible for a living witness to state Jus 
pinion on the existence of a family custom and 
\ Kf-itp as the ground of that opinion information 
erived from deceased persons. The weight of 
uch evidence would depend on the position and 
tie character of the witness and of the person.s 
n whose statements lie formed his ojiinion. It 
iiist be the expression of independent opinion 
a.sed on hearsay and not mere repetition of 

earsay. 

Entries in Settlement khewats are presumed to 
e correct under section 103, Bengal Tenancy Act. 
if thev do not come under section 102 of 
Act they are relevant under seetion 3.) of 
,0 Evidence Act. being made by a pubUc offic.-r 
. the discharge of official duties. C Protai* 
.r,SDiu r JagaBish Ch.vndr.v^ 10 C. L. J 331 88 5 
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_Mitakshara— — "'Sons", mean- 

rtf —Granilson of father's sister, whether 

bandliu. 

The word “sons” used in the rule of Mitakshara 
as to the succession of bandhus, is used in a 
generic sense and includes a grandson. 

A grandson of fathers sister is a 
handhn and as such within the heritable line. 

Per Kanhaiya Lai, J. ~-Bandhus are sapindas 
though of a difl'erent gotra. 

A handhn must, in order to be heritable in a 
female line, fall within the fifth degree from the 
common male ancestor and must be so related to 
the deceased jierson that they are mutually sapin¬ 
das <»f one another. 

Pci- Mnker)i,J.—\\h^\Q tahandhu is related to 

tlic deceased through his father seven degrees have 

to be counted and not five. It is only when the 
claimant is connected with the deceased through 
his mother that live degrees have to be counted. 
A H.viuhar Puasad r. Kam Daur, 22 A. L. 


_Religious endowment— Shebait's ap- 

poinimentSuccession— Rides—Additional er^ow- 

inent—Indication —Shebait s position bhebait s 

olHce, whether transferable—Gift in favour of 

co-shebait. validity of. ^ t 

The appointment and succession to the office of 
a shebait must follow the line laid down m the 
original grant and in the absence of special 
direction and usage the heirs of the donor 

A donor is at liberty to alter the appointment 
of a shebait to the office, or the rules regulating 
the worship, except on the ground that he has 
expressly precluded himself from doing so or that 
such an alteration affects some right of property 
of the shebait so appointed or the right of a third 
party which had already been created, provided 
always that any such alterations do not affect any 
of the fundamental gifts. 

All the shebaits'A they agree, and if it is for the 
benefit of the endowment, may introduce changes 
without changing the rules of the founder in any 


vital matter. 

Additional endowments, if allowed, must he 
accepted with the temis and conditions in the 
deed but subject always to the limitation that 
such endowments are for the benefit of the Thakur 
and the new rules are not inconsistent with the 
rules already made. 

The right of a pujari of a Thakur is not 
that of a shebait and he is merely a sen'ant ap¬ 
pointed by the shebait for the performance of 
the ceremonies. 

A dedication to a Thakur is irrevocable. 

The rules laid down for the worship of a 
Thakur and for the management of the charities, 
if any, connected with the endowment are bind- 

The rules laid down for the appointment of skebaits 
and their succession in the deed of endo^vment 

are binding- .11 

A shebait has no right to the property but is 

merely an officer with the rights and limitations 
Eia are applicable to the guardian of a minor. 



Hindu Law-'Contd. 

The rules laid do^vn in a deed of endov/ment 
are binding and are unalterable after the death of 
the donor by any successor in estate or office. 
The office’of a shebait is not transferable either 

by sale or gift. 

A gift in favour of a co-skebait is not invalid 
provided it is for the benefit of the endowment 
C Sripati Chatterjee V. Khudiram Ban'ERJEE 840 

_Relinquishment of limited estate, proof 

of—Failure to contest suit, effect of—Procedure 
—Events during pendency of suit, whether can 
be considered. 

The reversioners of a deceased Hindu claimed 
certain kasht land belonging to the latter on the 
allegation that his daughter, who was immediate¬ 
ly entitled to the property and was a defendant 
in the suit, had relinquished the property in 
their favour. The contest was between the plaint¬ 
iffs and the landlord. The daugliter of the 
deceased did not enter appearance or contest the 
suit. There was no evidence of a relinquishment 
bv her before the suit, but during the appellate 
stage she filed a petition expressing her willing¬ 
ness to relinquish her rights in favour of the 

plaintiffs : ' , 

Held, {!) that the failure of the daughter of 
the deceased to appear and contest the suit 
did not amount to a relinquishment ; 

that the petition filed by her before the 
Appellate Court did not affect the position of the 
parties, as the judgment of the Court must 
depend upon the rights of the parties at the 
date when the suit was instituted. Pat Laloo 
Prasad Singh v. Lachman Singh, 3 Pat. 224; (1924) 
A. I. R. (Pat.) 438 510 

_Succession — Legal and equitable estate, 

distinction between — Equity, justice and good con¬ 
science — Murderer, whether can succeed — Wife, 
position of — Bandhus, preference between— 
Statute, construction of. 

A Hindu murderer is wholly disqualified from 
succeeding to the estate left by the murdered 
person; even if there be no such rule in Hindu Law 
the principles of justice, equity and good conscience 
exclude the murderer from inheritance. 

The murderer is, for the purposes of succession, 
non-existent and cannot be treated as one who 
forms the stock for a fresh line of descent. 

The theory of legal and equitable estates is no 
part of Hindu Law. 

Under Hindu family Law, a wife becomes a 
member of her husband's gotra, an actual rela¬ 
tion of her husband's relations in her own right. 

Under Hindu Law bandhus of equal degree 
succeed equally. 

As between bandhus of equal nearness to the 
propositus, a male bandhu is entitled to preference 
over a female. P. C. Kenchava Kom Sanyellappa 
Hosmant V. G1RIMALL.VPPA Channappa Somasaoar, 
26 Bom. L. R. 770; ri924) A. I. R. (P. C.) 200; 
20 L. W. 417; 47 M. L. J. 401; fl924) M. W. N. 719; 
48 B. 569; 22 A. L. J. 962; 40 C. h. J. 447; 35 M. 
L. T. 241 966 
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Hindu Law- contd. 

-- Widow — Debt of husband—Discharge by 

third person at her request—lAahility of widow 
—Assets of deceased—Contract .Icf (IX of lS7d), 
s. 70, 

It is the duty of a Hindu widow to pay up 
the^ debts of her husband out of the assets in¬ 
herited by her and if instead of paying them 
herself out of the assets, siie requests a relation of 
here to obtain a discharge for her from the 

liability to pay the same, she is liable to com¬ 
pensate her relative out of the assets in her liand 
under section 70 of the Contract Act, as she 
enriches the assets to that extent or strictly 

speaking confers benelit upon the estate by getting 
the debt paid up. N SuNUiiR v. Bhopat, 7 N. L. J. 
167 586 

—- Debts for necessity--Liability of 

reversiojiers. 

A debt incurred by a Hindu widow in cir¬ 
cumstances of necessity is binding on the estate, 
and assets in the hands of reversioners after the 
widow's death are, therefore, liable for the dis¬ 
charge of such a debt. M Garimklla Venkayya v. 
Mokkarala Bangarayya 464 

-, decree against, when binds rever-- 

sion^'s—Bond by widow, recitals iji, value of. 

In deciding whether a sale in execution of a 
decree against a widow would bind the rever¬ 
sioners, the Court should look beyond the decree 
to the form of the suit or possibly even to the 
terms of the document on which the claim for the 
decree was based. 

If the form of the suit is a claim based on a 
mortgage-deed, the widow in defending such a 
suit is acting in defence of the estate and on 
behalf of the reversioners, whereas if the form 
of the suit is a claim on a personal bond she can 
not be held to be acting on behalf of the rever¬ 
sioners. 

A widow's personal bond even for legal neces¬ 
sity does not bind her husband's property. 

The recitals in a bond executed by a widow 
that she had borrowed money for paying the 
debts of her deceased husband cannot by them¬ 
selves be relied upon for tlie purpose of proving 
the assertions of fact which they contain. ^ ^ 
Kunwari V. Maharaj Kunwar 8 32 

, _____ Compromise by widow —Rever¬ 

sioners, when bound—Transfer of Property Act 
(/K of 1882), s. VI—Mortgage of property of 
last male holder — Reversioner, whether interested 
’—Right of reversioner to redeem. 

A compromise by a Hindu widow admitting 

the claim of a mortgagee from her husband for an 

amount far in excess of what is really due cannot 
be said to be for the benefit of the estate and does 

not bind the reversioners. , i , i / 

A reversionary heir of the deceased liusband of 
9k Hindu widow has such an interest in the property 
within the meaning of section 91 of the 1 ransfer of 
Property Act as w'oultl entitle him during the life¬ 
time of‘the widow to redeem a mortgage inade by 
the husband. O Bas.wvas r. Natha, 10 O. & A. I- 
R 857; 11 O. L. J.152 747 


Hindu Law— concld. 

-_ Widow— right of^Charge 

OH joint property. 

Tlie right of a widow under the Hindu Law to 
be maintained out of her late husband’s share in 
the family proj^erty in the hands of suiviving 
co-parceners creates no immediate charge upon the 
property, but if it becomes necessary to do so, she 
can by proper steps obtain such a charge upon a 
reasonable portion of tjie joint property not exceed¬ 
ing her husband’s share. Pat Shiva Prasad Si.\gh 
V. Emperor, (192-1; Pat. 23-1; 5 P. L. T. 197; {192-1) 
A. I.lR. (Pat.J G79 6 53 

-- Suinender. 

A Hindu widow can renounce the estate in favour 
of the nearest reversioner and, by a voluntary 
act, elYace herself from the succession as effectively 
as if she had then died. This voluntary self- 
effacement, sometimes referred to as a surrender 
and sometimes as a relinquishment or abandon¬ 
ment of her rights may be effected Ijy any pro¬ 
cess having that effect, provided there is a bona 
fide and total renunciation of the widow’s right 
to hold the property. IVI Gi'.vtaicv A’enkatadri v, 
BaTULA SUIlUAREDDl 102 5 

-^ transfer by — Reversioner, consent 

of— Transfer whether can be challenged - Estop- 
pel. 

A reversioner in whose favour the succession 
has opened camiot be iiermitted to oliallengo tliw 
validity of a transfer by a Hindu widow when 
before her death lie had elected to hold the transfer 
good. A Batka V. SiTiiAX, (192-1) A. I. U. (A.) 527 

372 

-Will, constmiction of - Property be<iueathed 

to widow and on her death to cousin Cousin 
predeceasing widow—Heirs of cousin, whether 
entitled-- Vested and contingent intej'est. 

It is a settled principle of law that during the 
lifetime of a Hindu widow, no other person 
acquires a vested interest in the i>roperty held by 
her. 

I’herefore, where a Hindu testator directs in a 
Will that the property on Ids death would devolve 
on his widow in full owners}d]> and upon tlie 
latter’s death on his cousin, it conveys no more 
than a mere contingent interest to tJie cousin 
and, in the event of the cousin j)redeceasing 
the widow, his heirs have no right to inJierit 
as against tlie reversioners of the testator. O Jao 
MOHAS Singh v. Shko Mangal Singh, 10 O. & A.L.R. 
8t3 583 

__ Woman's estate — Suit for recovery of 

debt—Decree whether binds reversionary interest. 

A Hindu female lieir represents tJie entire estate 
in respect of lier own as well as tlie revertionary 
interest. Therefore, a creditor suing such a female 
should so frame his suit as to make it clear that lie 
intends to bind the entire estate and not merely 
the limited or personal interest of the female, so 
as to put the other persons interested on their 
guard and to enable them to protect the estate if 
tliev’ care to do so; consequently, if the <lecree is 
a mere personal decree against tljc* female, it 
binds only her personal and not the reversionary 
interest. C Dayamoyee Bay CiioiDHCRANr v. Lai.it 
Mohal Pal Kay 1001 
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Identification evidence, when should he accept^ 
cd. 

A witness s evidence of identihCfition ^iven in 
C nirt should only bo accepted if he identilied the 
same person whom he had previouslv picked out 
in the identification parade in the Jail. L Mahm 
V. Emperor. *2.3 Cr. L. J. 1272 2 8 0 

Income Tax Act iXI of 1922i, ss. 2 (15), 12, 

*15 S5—Undivided profits — Bo7ius shares — In- 

come, profit or gain. 

Where a Limited Company in order to increase 
its capital allots its undivided profits to its 
share-holders in the form of fully paid up bonus 
shares, and no amount is taken from the Company 
or received l)y tlie share-holders, the acceptance 
of the allotted shares by the share-holders is not 
an acceptance of an income, profit or gain within 
the meaning of the Income Tax Act. R Steel 
Brothers & Co. r. Emperor, 2 R. 211; (1924) A.I.U. 
iK.) 337 665 

-- SS. 3, 58 — Super-tax — Assessment — 

Shfi7'e-holdcr in limited company — Suy'plus ]^ofits 
—Distribution as additional shares—Capital or 
income—Liability to pay super-tax. 

If a limited Company, having a surplus ac¬ 
cumulation of imdistributed profits, J 

special resolution, power to capitalise undivided 
profits and in pursuance thereof allots new 
additional shares to the share-holders represent¬ 
ing their share in the surplus and issues scrips 
for the purpose, the share-holders are not liable to 
pay super-tax on the value of such newly issued 
shares, as such profits do not constitute income 
but are part of the capital. M Commissioner of 
Income-Tax, J^Iadras r. Bisny & Co. Ltd., Madras, 
(i9241 M N. 531; 47 M. L. J. 242; 20 L. W. Oil; 
47M. (1924) A.I. R. IM.)802 17 

_S, o6— Case stated — Commissioner, duty 

Qf _ Royalty, whether income —Salami, character 

of _ Liability fd assessment—Finance Act {XII of 

1022), Sck. ill. Part II—Impartible estate — In¬ 
come fo whom belongs— Syiper-tax — Larger deduc¬ 
tion, when made. 

While an Income Tax Commissioner may state 
his opinion on the questions involved, it is his first 
duty to state clearly and fully the material facts 
admitted or proved in evidence before him. 

Royalties paid by a lessee to the lessor are 
income within the meaning of the Income Tax Act 
and are liable to assessment. 

Where a lump sum is paid to the landlord under 
the name of salami for the granting of a lease, the 
sum so paid is in no sense income within the 
meaning of the Income Tax Act, but if the lease 
reserves rent or royalty, the sum so paid is income. 

The Finance Act contemplates the larger 
deduction for purposes of super-tax only in a case 
where the in«ome is that of an undivided family in 
which the members are all jointly interested and 
not in the case of an impartible estate where the 
income is the sole property of the holder for the 
time being. Pat Shiva Prasad Singh v. E.mperor, 
(1924) Pat. 234; 5 P. L. T. 497; (1924) A. I. R. (Pat.) 
679 


Injunction-Company- Directors preventing co- 
Director from acting— Suit for injunction, whe¬ 
ther maintainable. See Jurisdiction cp Court 

405 


Interest —Executing Court, whether can allow 
interest- Inherent power, exercise of. See (Avil 
Procedure Code, s. 34 427 

_ Post diem interest. See Mortgage— 

(English')—Redemption 399 

_on mortgage, whether charge on property 

“'Mortgagee, whether entitled to recoveir 
Mortgage—Redemption 622 

Protracted proceedings — Interest during 


inteiwal, nature of. 

In a case where proceedings have been pro¬ 
tracted through the fault of both parties, interest 
for the period of suit partakes of the nature of 
damages and the Court may mould it according 
to its will. A Balgobind v. Sheo Kumar, 22 A. L, 
J. 791; (1924) A. 1. R. (A.) 818 184 

interests Act (XXXII of 1839), whether exhaus¬ 
tive-interest, award o/—Discretion of Court. 
The Interests Act is not exliaustive of all cases 
in which interest is allowable. The award of 
interest is more or less a matter of discretion 
for the Court and not a matter of law. M Vbn> 

KATACHALAM ChETTIAR l\ PONNUSAMI AyYANGAK, 

(1924; M. W. N. 499; 20 L. W. 195; 47 M. L. J. 312 


Interpretation of Statutes, 5ee Madras City 
Tenants’ Protection Act, s. 2 (3) 445 

Interpretation of Statutes 

Statutes interfering with vested rights have to 
be strictly construed. N RuPi v. Sadasheo 1038 
Act imposing restrictions. 

. f -LfirA*_ 


An Act imposing disabilities should be strictly 
construed. C Protap Chandra r. Jagadish 
Chandra, 40 C. L. J. 331 886 

- CouHs, duty of. 

The province of the Courts is confined to as¬ 
certaining the law and to applying it to the facts 
of eacli particular case, it is not for the Courts 
to judge of the consequences, good or bad or 
indifferent of the application of the law or the 
hardship resulting in any case or any class of 
cases. These are matters proper for the Legis¬ 
lature but not to be avoided by the Courts. S 
SODAWATERWALA V. VoLKART BROTHERS, (1923) 

A. I. R. (S.) 25 81 

■-Fiscal Statutes. See Court Fees Act, s. 


12 


Fiscal Statutes. 


Although provisions in fiscal Statutes are not 
to be so construed as to fumisli a chance of 
escape and a means of evasion, a fiscal Statute 
must be strictly construed, and liability or 
additional liability cannot be imposed on the 
subject except by clear and imambiguous terms. 
C Nanda Lal V. JoGRNDRA Chandra, 39 C. L. J. 
222; 28 C. W, N. 403; (1924) A. I. R. (C.) 881 297 
-Reference to legislation of other countries. 

See Contract Act, s. 16 817 

- Statute for benefit of particular class — 

Public policy. 

When the provisions of a Statute have been 
contravened, if a question arises as to how far. 
the proceedings are affected by such contravention 
the matter inust be determined with regard to 
the nature, scope and object of the particular 
provision which has been violated. No hard and 
fast line can be drawn between a nullity and ai^ 
irregularity. 
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The mere fact that the provisions of a Statute 
fire intended for the benetit of a class of persons 
does not necessarily sho\s' tliat the Statute is 
not based on grounds of public policv. C Jogges- 
WA41 Maiiata V. Jhapal Santal. 51 C. 221; 2b C. \V. 
N. 556; (1921) A I. U. (C.) 638 848 

- 1 - Statutes relatinfj to heirship or descent. 

Statutes regulating heirship or descent, or 
giving force to Wills and to the devises contain¬ 
ed in Wills should be read as not ixitended to 
affect paramount questions of public policy or 
depart from well-settled principles of jurispru¬ 
dence. P. C. Kenchava Kom Sanvellappa Hosmani 
V. Girimallappa Chann’appa SoiiASAGAR. 26 Born. L. 
R. 771); (1924) A. I. R. (P.C.) 200; 20 L. W. 417; 47 
M L. J. 401; (1924) M. W. X. 719; 48 B. 509; 22 A. 
L. ,J. 962; 10 O. L. J. 447; 35 M. L. T. 241 9 6 6 
JUrlsdlCtionf absence of—Objection by accused 
.--Trial, whether vitiated Secorrd Class Magis- 
trate, jurisdiction of. Sec Penal Code, s. 417 57 

-, hoxu determined. 

Jurisdiction does not depend on the result of 
a suit or on the defence set up l>ut on the 
nature of the claim as brought; that is to say, 

the nature 
. Lacu.man 
201 


Wjiat decides the venue in a case 
ofthe claim as brought. N Harbax i 


IS 


question of. 


The question of jurisdiction of Courts to try 
suits is merely mechanical and involves no 
equities. M Sahadeva Reddi r. Lingappa Asari 
2b L. W. 451; (1924) M. W. N. 833; (1924) A. I. R. 
(M.) 867 942 

-- Witness summoned under Presidency 

_ Towns Insolvency Act- itness residing more 
.than 200 milesaway—Court, jurisdiction of. See 
Presidency Towns Insolvk.ncv Act, s. 36 76 

Jurisdiction of Civil Court Kudivaramdar, 

acquisition of melwaram right by —Kndivaram 
rights, if lost—Suit for possession. See Madras 
. Estates Land Act, s. 3 92 9 

-Suit by alienee from office holder, whether 

barred. See Madras Hereditary Village Offices 
Act, 8. 13 942 

Jurisdiction of Civil or Revenue Court 

Tenant, dispossession of. b.v trespasser—-Suit for 
recovery of possession. See Agra Tenancy Act, 

251 


recovery 
8. 79 


Jurisdiction of Court Appeal, dismissal of 
Court-fee, deficient, levy of. 

After a Court has dismissed an appeal, it is 
fuuttus officio and has no power to order the 
appellant to make up a deliciency discovered in 
the Court-fee. L Abdullah v. Secretary of otatk 
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Company—Directors preventing co-Director 
ictina - Suit for injunction, whether main- 


. from acting 
tamable. . 

' A Civil Court can grant an injunction on the 
application of a Director of a Company restraining 
his co-Directors from wrongfull\' excluding him 

from acting as Director. C i 

Tarak Oha^^dka, 28 C. W. N. 803; ol C. 916; (1924) 

A. l.U.(C.)982 

-1 to rectify error. See Transfer of Pr^ 

PERTY Act, s. 89 2 9 7 


Jurisdiction of Small Cause Court— l.andlord 

and cultivator—Settlement of iaud on share of 
crop—Cultivator, whether tenant or .servant— 
Suit b\’landlord—Small Cau.se CouiT, jurisdic¬ 
tion of. See pRoviNci.^L Small Cause (’(u-rt.s Act, 
SoH II. Art. 8 94 

Jury, trial with—Judge disagreeing with Jury 
Reference to High Court - High Court, wlien 
will interfere. See Cri.minal Pkocedure Code, 
s. 307 3 56 

Land Acquisition Act (I of 1894 , ss. 12,18 
• Award —Reference to Court — .Mattel’s to be 
■determined -- judge, jurisdiction of. 

The Court of the Land .i\cquisition Judge is a 
Court of special jurisdiction, tlie powers and duties 
of wliich are defined by Statute. 

When a reference is made to the Land Acapiisi- 
tion Judge under section 18 of the Land Acciuisi- 
tion Act what has to be determined by the Judge 
is the matter of the award to the extent comprised 
witliin the objections contained in the reference. 
Aj)art therefrom the award is final. C I-'iiA.MATUA 
N.vth iMi LLicK V. Secretarv OK State For India, 10 
C. L. J. 105; J1924 ' A. 1. R. (C.) 1036 3 

-S. 23—Acquisition of land Compensa¬ 
tion, assessment of. mode of .Mailcet value, ascer¬ 
tainment of—Speculative sales, value of. 

In assessing the amount of compensation to bo 
paid for a piece of land which is Ijeing compul¬ 
sorily acquired, the market value of the land .‘^houhl 
not be ascertained jiiecemeal. 

The correct method is to determine the market 
value of the land as a whole having regard to the 
sales in the localit.v. 

The mere fact that a parcel of land is bought 
by a speculator in land with the object of re-sell¬ 
ing it at a i)rofit is no groumi for disregarding 
the sale in compensation cases under the Land 
Acquisition Act for the j)urposo of determining 
the market value of land. The real question is 
whetlier the price j^aid was such as a prudent man 
would have paid at the time the transaction took 
place 

The expression “market value” means the pii-’C 
which a parcel of laud would realise if sold in 
t.he market. The test is tlie lest of a sale in tl»e 
market. Tlie seller must be a willing sellei-; a 
hirced sale affords no criterion of market value. 
The purchaser must be a prudent pnrehaser, that 
is. one wlio makes his offer after making necessaiy 
inquiries as to the value of tlie land; an offer 
made by one who knows nothing of the value of 
the land in tho locality and who makes no ii.- 
quiries about it, affords no test of market value. 
The market may be dull or brisk, but whetlier it 
dull or lirisk it cannot be excluded from con¬ 
sideration. B Govkr.smknt of BoilUAY V. Merwan 
I^ looNDmAR Aga, 25 Bom. L. R. 1182; 48 1> IHO; 

(1924 > A. I. R. (B.) 161 796 

_s. 23 — Land containing stone and 

moorum, valuation of--Basis of calculation 
Toka lands Government interest, valuation of. 
Whei'e there is moorum and stone underneatli 
a plot of land whicli is being comi>ul.sorily 
acquired, but the evidence shows lliat il.s value 
as a quarry is purely j>roblemalicaJ and llial 
a purchaser would not give more than a certain 
amount for it. taking all its potentialities into 
consideration, the land should not be valued on 
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Land Acquisition Act— concld. 

a QUQi'rvin^ Vjiisis V)ut sliculcl i)6 valu6<l on tli6 
basis of what a purchaser avo\tU 1 be willing to 

the case of compulsory acquisition of toka land, 
the difference between the market value of toka land 
as compared with free-hold. represents the then 
value of the Cloverument interest in the land. 
When however, no evidence is available to de¬ 
termine the value of the (lovornment interest in 
this manner, the. Court must arrive at the value 
as best as it can. No universal rule can be laid 
down applicable to all cases. B Government of 
Bombay r. Moos, 24 Bom. L. K. 471; (1922) A. I. R. 
(B.) 254; 17 B. 218 ^ ^ 641 

Landlord and tenant— Abatement of rent. 

See CONSTIU'CTION OF DOCUMENT 315 

_ Eject merit, suit for-Burden of p^'oof. 

In a suit for ejectment the plaintiff must first 
prove his right to eject, before the onus is 
shifted to the defendant to prove that he has a 
permanent right of occupancy, and, in order to 
prove a right to eject, the plaintiff must neces¬ 
sarily show that the tenancy is a terminable one 
and has been validly terminated. M Bollapraoada 
SUBBARAYUDU V. Valluri Narasimha Rao, (1924) M. 
W N 553; 47 M. L. J. 558; fl924) A. I. R. (M.) 907 

623 

_ Ejectment suit^Lease for fixed term — 

Burden of proof. 

The burden of proof is on the tenant when lie is 
sued by his landlord for ejectment, to show that 
he has a right to stay on the land and cannot be 
ejected by the proprietor. The mere fact that the 
landlord describes the defendant in the plaint as a 
lessee does not imply that he says or means that 
the latter is holding for a term, as a lease may be 
fi-om year to year. A Chob Singh v. Daryai Sikgh, 
(1924) A. I. R. (A.) 915 594 

_ Ejectment suit—Notice to quit—Validity 

of notice, whether can be questioned in appeal — 
Assignment by landlord—Notice befoi'e and after 
assignment. 

Where in a suit in ejectment the landlord alleges 
the termination of tenancy by a proper notice to 
quit and the tenant raises no objection in his 
written statement and no issue is framed as to 
the sufficiency or validity of the notice, it is not 
open to the tenant in appeal to raise the ques¬ 
tion. 

The person who is the landlord and entitled to 
possession on the date of a notice to quit is 
the proper person to give the notice and an. 
assignee within the currency of that notice can 
take advantage of the notice sent by his assignor 
and rely upon it when he brings a suit for re¬ 
covering possession. 

Where the assignor has under the terms of the 
assignment undertaken to get possession from the 
t?nant and to hand over the property to the 
assignee, a notice to quit by the assignor, even 
after the assignment, is valid and effective. M 
Nalluli Pandarathil r. Secretary op State for 
India, 20 L. W. 433; (1924) M. W. N. 830; (1924) 
A. 1. R. {M.)90l 956 

_ Ejectment suit—Plea of permanent ten¬ 
ancy—Onus of pj'oof — Permanent right of occu¬ 
pancy, acquired —Kudivaram, meaning of — 


Landlord and tenant— contd. 

Melvaram, meaning of—Uncertain vernacular 

terms, whether can be acted upon. 

When in defence of an ejectment suit a tenant 
of lands sets up a permanent tenancy, the onus 
of proving that he has such a right is upon him. 

A permanent right of occupancy in land is a 
right, subject to certain conditions, of a tenant 
to hold the land, which he occupies, permanent- 
Iv It is a heritable and in some places may be 
a* transferable right. This permanent right of 
occupancy may only be obtained by a tenant by 
custom, or by a grant from an o'wuer of the 
land who happens to have power to grant such a 
right, or under an Act of the Legislature. 

The presumption in favour of a permanent 
tenancy implies that there is ground for mit¬ 
ring that the tenure was always intended to be 
and always was hereditary, or that it acquired 
that character by subsequent grant. But a pre¬ 
sumption in favour of a transaction assunies its 
regularity, it cannot be made in favour of that 
which offends legal principles. 

When a tenancy in the Presidency of Madras 
commences under a terminable contract there ^ is 
nothing to prevent the landlord fi’om ejecting 
the tenant at the end of the term. 

No tenant of lands can obtain any right to a 
permanent tenancy by prescription in them against 
his landlord from whom he holds the lands. 

"Kudivaram" is a Tamil word which signifies 
a cultivator’s share in the produce of land as 
distinguished from the landlord s share in the 
produce of the land received by him as rent, 
which is sometimes designated ^ as "Melvaram. 

A vernacular term of uncertain meaning can¬ 
not be acted upon by Privy Counril. P p 
PILLAI V. Ramanathan, (1924) A. I. R. (P. CO 65; 19 

L. W. 259; 22 A. L. J. 130; 34 M. L. T. 10; (1924) 

M. W. N. 293; 46 M. L. J. 546; 10 O. & A. L. K. 

464; 47 M. 337; 28 C. W. N. 809 226 

- Grant on fixed rent—U>'ant to two persons 

—Joint tenancy--Common tenancy—Right of 

re-entry—Contract Act {IX. of 1672)^ s, 

Novation--T€7^ns of grant clear—Evidence of 

conduct—Suit for declaration and possession 

Parties. . 

Where according to the terms of a grert of 
lands to two brothers, the grant was perietual 
(iXimrart) ; the grantees and their descencIaLts 
(al aulad) were to pay a fixed rent end enj(y 
the lands generation after generation {fUsht car 
pvsht) ; the descendants (al aulad) of the grantor 
wore to realize the fixed rent geneiatiou after 
generation (pusht dar pusht) ; and in the event 
of default in payment of the fixed rent for three 
kists, the fixed lease (mukaiTari) v.xs to r.e 
void; 

Held, (i) that the grant was permanent in its 
duration, fixed in the rental, descendible to heirs 
both in the male and female lines and was to be 
held generation after generation: that is to say, 
the grant was an absolute, perpetual, heritable 
and transferable grant; 

(ii) that the grant was not resurnable. 

The novation i. of a contract implies a fresn 
contract, \ directly or by implication, m pl®^® 
the original contract. Therefore, if the holder* 
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Landlord and tenant— contd. 


Landlord and tenant contti. 


of a perpetual and heritaV)Ie grant, subsequent 
to the grant, divide the subject-matter of tlie 
grant without reference to the grantor, so that 
thoir respective heirs miglit^ succeed to tlie 
specific properties, tlie principle of novation does 
not api)ly. 

The incidents of a joint tenancy may be 
changed and a member of the joint tenancy may 
sever his connection by etYecting partition of his 
interest and, after this is (lone, the rule of 
survivorship of succession will not apply, but 
the heirs of the separated tenant would succeed 
to his interest in the tenancy. 

Upon the death of one of two joint grantees, 
the lessor does not become entitled to enter as 
to one half of the property demised, as the lease 
does not terminate till the death of the survivor 
of the two lessees, and, therefore, the landlord's 
right to re-enter does not arise till both the 
lessees are dead. 

To a suit for a declaration that an entry in 
the Survey Record of Rights of a village is in¬ 
correct and for recovery of possession, if the 
plaintiiY is deemed to be out of possession, all 
persons, recorded as in possession of the village 
and as claiming title adverse to the plaintiff, are 
necessary parties. 

Per Maepkerson, J .—Where the terms of a 
grant are unambiguous, evidence is not ad¬ 
missible of conduct of the parties leading to 
another inference. Pat Gopal Ojha r. R.vmaphar 
Singh 204 

House built by tenants in abadi —Tenant's 


right to transfer such house—Burden of proof. 
See Custom 810 

- Land given for cultivation Lessee set- 

tenants—Lessee, whether raiyat Uaiyat, 
of. See Bengal Tenancy Act, bcH. Ill, 


tlmg 

test 

Art. 


3 


_ Kotice for enhancement of house rent— 

Option to vacate on non-acceptance of proposal 
—Tenant continuing in occupation—ImpUed 


the 


am'eement. _ 

A landlord served the tenant with a notice 

that he would charge a certain 
enhanced rent from a given date. 1 he 
was allowed the option to vacate the house m 
case he did not accept the proposed enhanc ement 
of rent. The tenant continued in occupation of 

that the tenant's conduct in not 
v«e house amounted to an implied j 

the proposal and consequently 
pay thi enhanced rent. 

INAM Ullah Khan, 10 O. A A. L. R. &U. n 

Occupancy rights acquisition of 
vrietor—Proprietary mghis, ^ 

^cupa.c^ tenant-Effect of 

TKp acauisition by a proprietor of occupancy 
riihl^ or^the acquisition by an occnpancy 
oT’p opHetlry r.%ts amounts to the 
as in either case the occnpancy “ > 

lame neraor A co-sharer who purchases the 
bowing^ an absoiute occupancy tenant be- 


comes himself an absolute occupancy tenant. 
That is to say, when the riglits of n co-siiarer and 
an occnj)ancy or absolute occupancy tenant coalesce 
in the siiine person, he is an occupancy or 
absolute occupancy tenant, according to the nature 
of the tenanev. 

If an occupancy tenant purchases tlie land 
under his occnpancy, his occui»ancy rights are 
not extinguislied and he does not become an 
absolute owner or the land his khudkasht, unless 
he becomes the sole proprietor of the patti of the 
village in which the occupancy tenancy land is 
situated. N Kesariiai v. Jamad.vr, 20 N. L. K, 102 

126 

- Occupancy tenant—Self smvn tree—Right 

in fruit ur icood—Custom — Contract. 

An occupancy tenant is entitled to the fruits 
or to the fallen wood of a self-sown tree unless 
some custom or contract to the contrary is 
proved. A Sagwa v. Bmagwan Das 38 5 

-Possession of tenant, wliether ]>ossession 

of landlord. See AnvERsi; possession 861 

- Rent collected wrongfully by third person 

--■Liability of Collector—Liability of tenant. 
Where rent is wrongfully collected from a 
tenant by a person other than the landlorfl, the 
latter can recover the same from the former in 
an action on tort, but the tenant is not llierehy 
discharged from his liability to tlie landlord 
under the contract. R Ma Ma Oi'n v. Macnc. Po 
Than. 3 Bur. L. J. 25; {V.)2L A. I. H. (R.) 282 

352 


- Suit for ai'rears of rent—Defendant in 

possession under oral lease —IVrittcn lease not 
executed—Registered kabuliyat—Coaipca^cfion 
for use and occupation —R.r-proprietary tenancy 
—Rent less than statutory rate, whether lecorer- 
able—Agra Tenancy Act (II of 1001), ss. 10, 
SO —Mutation —Mortgagee entered as lcs,‘ior rm 
morti/agor's application — Presumption - l\ P. 
Land Revenue ..Icf (III of 1001), s. I,/*- 


Where there is an oral lease and a registered 
cabuliyat and rent has been jiaid and received for 
severai years, the lessee is liable, even if the 
cabuliyat does not constitute a valid tenancy, to 
□av compensation for the use and occuj)afion of 
he land, and the measure of that compen.‘-aliou 
s the amount agreed to he paid under the lease. 

If a mortgagor of land applies for mutalion of 
lames and gets himself entered as lessee and the 
Tiortagee as lessor, the latter is entitled to rely 
>n the presumption laid down in section -M of 
he V P. Land Revenue Act that tlie relation of 
andlord and tenant exists between the jauTies. 

If the rent agreed on between the jtarties for 
and in respect of which an ex-proprietary tenancy 
ins ’arisen is less tlian the statutory rate laid 
lown in section 10 of the Tenancy Act. tlie rent 
.s claimable even though formal proceedings under 
'cction 36 of the Land Revenue Act have not 
leen taken A Nam» Ram Singh r. TIaui Saran Das 


_Suit for ejectment based on kiraynnama— 

Court-fee paid on one years rent -Question of 

title. 
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Tn a suit for ejectment based on a /firayan«7na. 

containing a condition for ejectment, and tiled 
on Court-fee on onlv one year's rent, without any 
prayer for a declaration of title, the Court should 
not* go into the quest ion of title and should 
only determine whether the relation of landlord 
and tenant exists between the parties. A Hhola 
S lKOH V. BaKWari 350 

_ S\ut for rent-Question of title, wliether 

can be detenuined—Transaction in support of 
title-Defendant, whether can impeach by way 
of defence-Separate suit, whether necessary. 

Set Rest 369 

_- Tenancif fnr jrixed period—Ho/diny orer 

—.Idverse possession. 

^Vhere a tenancy is for a fixed period and the 
tenant holds over* for 12 years after termination 
of the tenancy (no new tenancy being created) the 
landlord's remedy to recover possession is barred 
and the tenant ‘becomes absolute and complete 
owner of the property. N Tckaram v. Oanpat 

103i 

_ Tenancy in existence—Suit for khas 

possession, whether competent—Declaration of 
title. 

A landlord has no cause of action to sue for 
khas possession of lands forming part of his 
tenants holdings until the tenancies are deter¬ 
mined, but he can get a decree declaring his 
title to the land and giving him possession 
through the tenants by receipt of rent. 

Where a man, whether the owner or merely 
a tenant, creates a tenancy under him which 
entitles the tenant to the exclusive use of the 
land or of the house, as it may be, the man 
creating the tenancy cannot have any right to 
actual possession, unless he has by the lease or 
by agreement with his tenant reserved to himself 
a right to re-enter and take possession. C Kumu- 
DINI DaSI V. St’RENDRADALA DaSI 22 


Loase—Amaldari lease—Registration. See Con¬ 
struction OF DOCUMENT 949 

-—• Lesser transferring property leased— 

Rights and liabilities of transferee—Termination 
of lease— Lessee, whether can dispute title of 
transferee. See Transfer of Property Act, s. 
109 616 

_ . — Potta holder, whether lease-holder—Panch 

Mahals — Naiks, status of. 

The mere fact that a document of title held by 
certain persons is called a potta, and that they 
executed a kabuliyat in similar terms is not con¬ 
clusive of the question of whether they were 
mere lease-holders, i.e., farmers of revenue, or 
W 3 i'ft true proprietors paying a jamabundi to the 
overlord. The term "potta" might quite appro¬ 
priately be used for the instrument fixing such 
mabundi. 

Tlie Naiks in Panch Mahals do not possess 
rights of hereditary proprietorship. P C Nayak 

VaJBSINGJI JORAVARSlNCrJl V. SECRETARY OF STATE 

FOT India, (1924) A. 1. R. (P. C.) 216; (1924) M. 
W. N. 094; 47 M. J^. J. 574; 23 Bom. L. R. 1143; 22 
A. L. J. 951; 40 C. L. J. 473; 48 B. 613 779 


Legal Practitioner— Pro/c 5 sionaZ misconduct^ 
Certificate cancelled—Character reinstated—High 
Court's duty to give another chance after 7 
years. 

If a Legal Practitioner, whose certificate is 
cancelled for a serious offence in the course of 
his professional duties, realising the gravity of 
his offence, makes up his mind for the future to 
live a straightforward and honest life and the 
High Court is satisfied that since the cancellation, 
of his certificate, 7 years back, he has honestly 
endeavoured to reinstate his character, it is the 
manifest duty of the High Court to give him 
another chance by cancelling the order debarring 
him from further practice. Pat Mathura Prasad 
Singh r. Emperor, 25 Cr. L. J. 1274 282 

Legal Practitioners Act (XVIII of 1879), s. 

^?»-■Legal Practitioner—Professional misconduct 
—Leaving client undefended— Pleaders, duties of. 
IVhen in pursuance of a resolution of the Bar 
Association to boycott a Magistrate s Court, a 
Pleader throws out his client’s brief and leaves 
him in the lurch without first obtaining his 
consent, he is guilty of professional misconduct 
and an arrangement made with his client sub¬ 
sequent to his failure to appear would not absolve 
him from the liability. 

Pleaders have duties and obligations to their 
clients in respect of the suits^ and matters 
entrusted to them which are pending in different 
Courts, in addition to their duties to co-operate 
with the Court in the orderly and pure administra¬ 
tion of justice. R A Pleader, In the matter of, 
2 R. 265; (1924) A. I. R. (R.) 320; 25 Cr. L. J. 1352 

' 712 

Letters Patent, (Cal.), 186^ cl. 41— Leave to 
appeal to His Majesty in Council — Judgment, 
order or sentence passed by High Court in 
criminal appeal— Limitation Act {IX of IVOS), 
Sck. I, Art. 181. 

The High Court has no power to grant leave to 
appeal to His Majesty in Council from its judgment, 
order or sentence pronounced in a Criminal 
appeal; nor is a person aggrieved by such judg¬ 
ment, order or sentence entitled to invite the High 
Court to give him leave to appeal to His Majesty 
in Council, either under clause 41 of the Letters 
Patent or under any other provision of the law. 

Qwcerc.—Whether the period applicable to an 
application for leave to appeal to His Majesty in 
Council from the judgment, order or ssntencc 
passed by the High ‘Court in a criminal appeal 
is not three years under Art 181, Scb. L Limi¬ 
tation Aot. C Bilunghurst V. Emperor, 33 C. L. 
J. 406; (1024) A. I. R. (C.) 338; 25 Cr. L. J. 1371 


Limitation— Mortgage decree for sail cf proper¬ 
ties and for recovery of balance from person 
of mortgagor—Execution of latter part of 
decree—Limitation. See Civil Puccedure Codf. 
8.48 827 

Limitation Act (IX of 1908), S. 5~.lppea/ filed 

beyond time—Delay due to Pleaders clerk — 
Suj^cient cause— Extension of time. 

A mistake of the clerk of the Counsel engaged 
in a case resulting in the filing of an appeal 
after the expiry of the period of limitation does not 
stand on a highar plana than a mistake of a party 
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and is not suflicient for extension of time under 
section 5 of the Limitation Act. O (tanksu Dat r, 
Hiude Bihari 484 

-S. 5 —Appeal filed hi wrowj Court— 

fide mistake — Presumption Extension of time. 
Where an appeal is lil xi in the wron^ Court and 
prosecuted there without objection on the i)art of 
the Court or any of the jiarties, tin- mistake must 
be taken to be a bona fide one, until the ci>nti*ary 
is shown, and the appellant must be pfiven the 
benefit of section 5 of the Limitation Act. A Cnon 
Singh i\ Dahyai Singh, (1921) A. 1. li. tA.) aT.*! 
<5^915 594 

- s. S~~Appeal—Incomplete judjmcnt filed 

—Erxtension of time. 

^ The appellant filed with the appeal a copy only 
of the final judgment under aj)peal but did not 
file a copy of the order referred to therein as 
forming part thereof until he was t ailed upon to 
do so by the olfice which was after the expiry of 

the period of limitation : , 

Held,{l) that the appellant ought to have filed 
a copy of the previous order along with the appeal 
and the judgment as tiled was incomplete ; 

(2) that under tho circumstances of the case, 
time could be extended under section.) of the 
Limitation Act. L Khan Mohammad Khan r. NtR 
Jahan BEOAii, 0 L. L. J. 340; (19-1) A. I K. (L.^^U 

_S. 6. applicability of. See Hindv Law 

—Joint family 

_S 7 Civil procedure Code (,-Tct \ of 

lV08)-0'. XXXII, r. 0 --Decree obtained by 
Hindu father and minor sons—Dischauje by 
father--Execution application -Limitation. 

Where a Hindu father and his minor sons 
(suing tlirough their father as the.r next friend 
and guardian) obtain a decree, section - of th - 

--&n of^ 

W. N. 773 

__s. 14— Plaint originally presented within 

bait time narreu whpther n^c^saarv. 

exemption from limitation ^'hetfiei n. 

5ee Civil Puocedurk Oodp, O. MI. « ^ 

-_ 3 ^s^Execution of decree 

■- insolvenfly judymen.-deUor^-^clus.on of time 

soent in fnsolvencv applica- 

not /r^vent 

Aot into operation It IS or order. 

shall have stayed b> an j ^ ^ j, , 

A Ram Bharosay r. So ian i^al, i ^ 

707 

if of‘th “ limitation Aot is one that 


has to be considered on the luerit.s and having 
regard to the exact language used. 

A statement by a debtor was as follows:- - 
“Tlie <lebi. <lue t'> the ereditur K li was a rnurl- 
gagcflrlii. It ri,'.-U'' l iiit > a flerTv-f. IK ynciuf a 
lelLcr that Icf would j)r(jeeed agjiinst the n.f rt- 
gaged pi'uperties only and would not j-iv-cecd 
against my person.” At tliecnd were tliosi* words, 
“these debts were due by me along witli otliers 
but ttiey were paid by me alone. I. therefore, owe 
Ill) debts to an\' of my ciedilors”; 

//c/d, that the statement only meant tliere was 
no claim against the iH*rson of the dejioneiit but 
tliere was a clear admission of llie existence of a 
debt which amounted to an acknowledgment 
within the meaning of section 19, Limitation Act. 
IVl TaLLAI'KAGAIM S.nVANAHAVANA Ml KTHY V . MaIMU' 

Kamirlddy, 20 L. W. 592; (19211 M. \V. N. 877 

(1921) A. I. R. (M.I85G 933 

- S. 19 -Mort'jagc-dcbt Ackninvledyment 

by female heir and tre.'fpasser, whether gtiud. 

An .acknowledgment of a mortgage-debt by a 
limited female heir does not extend limitation as 
against the reversionary owner, mucli less dees 
a renewal mortgage by a trespasser extend it, 
N Laxmi V . \'knk.\trao 1052 

--s. 20, Sch. I, Art. 182— /-*«i/m<’«t out 

of Couj't towards decree — Step-in-aid of execution 
—Payment not certified, effect of. 

A payment out of Court towards a decree does 
not give a fresh start to limitation under Art. 182 
(5) of Schedule I to the limitation Act. It is not 
the pa.vment but the application to certify it 
which constitutes a stei)-in-aid of execution. 

Where the decree-holder w’hcn aj)plying for 
execution wishes to rely upon section 20 of the 
Limitation Act. the fact he has not certilied the 
payment until making his ai>plication is by itself 
no obstacle. IVl Narayanan Nair e. Ka.man Nair, 20 
L. W. 190; (1924) M. W. N. 674 743 


_3. 23, Sch. I, Arts. 3 6, 37, 39 - Tank 

closc l--Crops damaged -Suit for compensation — 

Continued obstruction — Limitation, operation of. 

A suit for compensation for injury caused to 
crops by tlie closing of the main sluice of a tank is 
governed by Art. 39 and not Ait. 30 of the Limi¬ 
tation Act, and if it is alleged by the pluintilT tliat 
the obstruction caused continued and lie was jjre- 
vented from removing it by threats of violence, 
it is a continuing wrong and under Art. .37 read 
with section 23 of the Limitation Act, the suit 
would be within time if brouglit witJiin lliree 
rears of the last day to which the wrong continu¬ 
ed. N rfoNA Path, r.’ J^axman 482 


_S, ^S - Computation of time — 'Month,' 

meaning of-Principle applicable. 

If the starting point is to he calculated, as so 
many months or so many years from a particular 
date that point must be calculated according to 
Ih^ Li'e^o.iaii cahndar. On the other hand, if 
tie' 8ta*aing poin» is otherwise lixtd by the 
stiimlatioii ’’itself, tin Court cannot aj.ply s:‘C- 

tuA 25 of “ ’ ^ 


th 


Limitation Act. Reilly it i.s a 
matter of iiiteriuetation in every ca.se. A Roshan 

TTiv. Uashik Ahmai., 22 A. L. J. 902; 10 O. A A. L. 


1-*AL 

R.1302 
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-Sch. I, Art. 11A— Auction-purchaser — 

Deliven' of possession—Obstruction—Suit for 
recovery of possession- Limitation. See Civil 
Procedi'RK Code. O. XXI, r. 05 865 

-Art. 14, application of—Suit to 

restrain Coliector - Limitation. See Bombay 
Rrvkn’VE JrRisiucTios Act. a. 4 taj 577 

---Arts. 36, 37, 39--Tank closed— 

Crops damaged Suit for compensation Con¬ 
tinued obstruction- Limitation, operation of. See 
Limitation* Act, s. 23 482 

- Art. 47—Proceedings under sec¬ 
tion 145, Criminal Procedure Code—Civil suit— 
Limitation. 6'ee Criminal Procedure Code, s. 14.5 

691 

- Arts. 64, BSj St applicability 

of—Account in terms of grain—Suit to recover 
vahie of gj'ain — Limitatioii. 

Article G4 of Schedule I to the Limitation Act 
can apply only where the money found to be 
due is a definite sum entered in the account-books 
of the plaintiff. 

Where a suit is based on an acemmt which is 
kept throughout in terms of grain, the article 
applicable is Art, G5 or Art. 115 and not Art. 64 
of Schedule I to the Limitation Act. L Ram v. 
Gaman Ram, (i923j A. L R. ^L.) 465 91 

- Art. 75—U^atre?*. 

If a creditor simply sleeps on his right and 
does nothing for three years, it cannot be 
imi^Ued from this that he had agreed to waive 
his right to recover the wliole amount of the bond, 
which accrued to him when the default occurred, 
B Ganpat Balaji r. Narayan Sawaliram, ^1924) A. 
I. R. (B) 301 203 

-- Arts. 91, 144 —Suit to recover 

possession of property on allegation that certain 
transfer is inoperative — Limitation. 

A suit to recover possession of immoveable 
property on the allegation that a deed of transfers 
executed in favour of the defendant was inopera¬ 
tive and a mere paper transaction is governed by 
Art. 144 and not by Art. 91 of Schedule I to the 
Limitation Act. B Sangawa x>. Huchangowda, 25 
Bom. L. R. 1207; 48 B. 166; (1924) A. I. R. (B.) 
174 533 

-Art. 115, applicability of— 

Account in terms of grain—Suit to recover value 
of grain—Limitation. See Limitatio.n Act, Sch. I, 
Art. 64 91 

- Art. 132, See Mortgage — 

(English)—Redemption 399 

- Art. 132—Prior and puisne mort¬ 
gagees—Each suing without other — Puisne 
mortgagee’s rights—Redemption- Limitation— 
Starting point. See Mortgage 864 

-^- Art. 132 — Unpaid purchase- 

money, suit for—Date of payment postponed — 
Limitation, operation of. 

A claim for unpaid purchase-money is governed 
by Art. 132 of Schedule 1 to the Limitation Act and 


Limitation Act— concld. 

the starting point of the period of limitation is the 
date of sale and not the date to which the pay¬ 
ment of the purchase-money is postponed. 

A lien for unpaid purchase-money is a statu¬ 
tory charge and parties cannot extend the time 
given by law for the enforcement of such a 
charge by simply putting off the date of pay¬ 
ment. 

It is however open to them to create a charge 
by a proper document and fix a period for the 
paj-ment of the amount due. M Authinarayaka 
Iyer v. Krishnaswamy Iyer, 20 L. W, 484; (1924) 
M. W. N. 755; (1924) A I. R. (M.) 854 481 

- Sch. I, Art. 144—Suit to recover pos¬ 
session of property on allegation that certain 
transfer is inoperative -Limitation. See Limita¬ 
tion Act, Sch. I, Art. 91 533 

- Art. 147, See Mortgage — 

(English)—Redemptio.n 399 

-Art. 166, scope of — Rent-decree 

—Sale in execution—Application to set aside sale 

— Bengal Tenancy Act (VIII of ISSS), s. 173 — 
Limitation — Legislation, policy of. 

Article 166 of Sch. I to the Limitation Act is 
quite general in its terms and governs all applica¬ 
tions to have an execution sale set aside. 

An application under section 173, Bengal 
Tenancy Act, is cognizable under sectign 47, Civil 
Procedure Code, and is. therefore, governed by Art. 
166 of Sch. I to the Limitation Act. 

The policy of the Legislature is that questions 
arising in execution should be brought before 
the Courts and decided without the least possible 
delay. C Haripada Haldar v. Baradaprosad Roy 

322 

— —;-;-Art. 181—Leave to appeal to His 

Majesty in Council—Judgment, order or sentence 
passed by High Court in criminal appeal—Limi¬ 
tation. 5ee Letters Patent (Cal.), cl. 41 763 

-Art. 182— Payment out of Court 

towards decree—Step-in-aid of execution—Pay¬ 
ment not certified, effect of. See Limitation 
Act, s. 20 743 

Art. 182 (5) — Payment of process 
fee for airest warrant without application there¬ 
for—Step-in-aid of execution. 

The mere payment of process fee for issue of a 
warrant of arrest in execution of a decree without 
a formal application, oral or written, for the 
issue of such warrant is not a step-in-aid of exe- 
mition so as to save limitation, M ARUN'ACHAi.ASf 
ChETTIAR V. lyATCHMANAN ChETTIAR, 47 M. L J 

537; 20 L. W. 713; (1924) M. \V. N. 840; (1924i 
A. I. R. (M.) 900 4 9 7 

Lower Burma Land and Revenue Act 
(Hof 1876), Rules under, rr. 51, 69— 

sion of waste land in anticipation of sanction _ 

Liability for payment of revenue and ejectment — 
Trees planted by would-be grantee—Grant refused 

- Would-be grantee ordered to remove trees— 
Fa}lure to remove trees—Occupation—Grazing 

ffy<nnid. 

A person who is given possession of some 
btate waste land and brings into cultivation 
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is liable \mder r. 51, of the Rules mado under the 
Ijower Burma Land and Revenue Art, to pay 
revenue and is also liable to ejectment but he 
cannot *be ordered by the Revenue Authorities to 
remove the trees planted by him on the land and 
the mere fact that such trees remain on the land 
after it is constituted a grazing ground and he 
is ejected therefrom does not constitute occupa¬ 
tion of the grazing ground hy liim and, therefore, 
he is not punishable under r. 01) of the said Rules. 
R Mauxo Pk r. Rmperor. ‘1 Hur. L J. 7.1; (11)2-1) 
A. I. R. (Rd 289, 25 Cr. L. J. 1264 272 

Madras City Tenants’ Protection Act 'Ml of 

1922), SS. 2 (3), 9 —Trustee -Landlord—Idol — 

Con^'uction of Statutes. . . »• 

Section 9 of the Madras City Tenants Protection 
Act applies to landlords who hold their lauds as 

trustees of a religious institution. 

Per Coutts-Trotter, C. J.—It is wrong to seek o 
control a Statute, which is obviously intended to 
overrule the ordinary law, hy general considerations 
imported from the Hindu Law or what is called 

the Common Law of India. i ^ « 

Per Ramc-wm, J.-An idol of a temple 
landlord within th3 delinition of the land¬ 

lord" in section 2, sub-section (3), Madias Citj 

Tenants’Proteoton Act. M 

Natesa Guamasi, 20 L M. lOo; 4/ M. L. J. 211 
4? M. 761 

_0. 9 -Tenant against whom decree has 

been passed but not executed, whether entitled 

A t“eS?nt f.ains^whom a deore. has been passed 
butn:rexec.U -,d is a 'tsaant aga nst «d.o,n a smt 

in ejectment has been f,;,'.'Tenan 

meaning o£ section 9 of the Madras 

Protection Act and he is, Sa„!b 

apply for sale, under the sectio ■ m. 

V. Gopaiu., 4/ M. L. J. ow. 4 . 54 , 

W. N. C87; 47 M. 813 

ivhlT in the'''?an‘d. h^ 

othenvise the melwaram ; . -pj-t tlierebv, and 

doesnot lose his of the lands 

the persons who fcJdivaramdar do not 

as tenants under him a 

become raiyats ana ao the transfer 

automatically transferred to them n> 

of melwaram rights . “land-holder" 

Such a 3 5 ) MaXas Hstates 

v'-thin the meaning of s eiectment against 

..and Act, and a suit ^im m ejec m 

he tenants in possession can he 


occupaneij ryots—Knmatam land —Rights of oc- 
citp-incn, whether can he acquired. 

Tenants paying a*aru;a un<ler a yearly tenancy 
cmnot C‘)nvert themselves into permanent o*(\i- 
pancy rgois by a mere assertion that tliey Irdd 
the land under such a right. 

No rights of occupancy can he accpiirerl in 
kamatam land by virtue of section (> of tlie Ma-irus 
lOstates Land Act. 

- Whetlier a tenant can acquire by 
adverse possession a title to permanent occupancy 
right by denying the landlord's title and by not 
paying rent to him. M Palani Nayakkan i>. Par- 
VATi Ammal 597 

S. 125 — Rent sale of holding — Encum^ 


w 
1 
th 


Court ^ T,ond Act must be 

Section 8 of the Madr..s Csta^ ^ ^ 

read subject the b.xp^ P^s.w.a Mall.uu^V 
Act. M Ganjam Mantmamp ^ 

20 L. W. 387; 47 M L. 929 

770- t'1924» A. 1. R- 1^1) , 

i e-reariy ^if survivorship 

of-Tenanls, whether can convert themseiies 


hrances, udiether operative—Decree on mortgage 
of occupancy holding—Subsetpient rent sale — 
Purchase by landlord Occupancy rights not 
determined by legal proceedings - -Execution of 
mortgage-decree —Mortgagee, rights of. 

T’nder section 125 of the Madras Instates Land 
Act, under a sale for arrears of rent, the i)ur- 
chaser takes subject to any encumbrance created 
before the passing of the Act. 

Whore under a mortgage of occupancy rights, 
created liefore the Madras Kstates Land Act, the 
mortgagee obtains a decree, and subsequently llie 
landlord bring-s the holding to sale under a rent- 
decree, but does not put an end to the occu¬ 
pancy rights of the defaulter by any real and 
legal* proceedings under his rent sale, and the 
occupanev tenancy is still in tlie liolding and 
po.s.-sessioii of the defaulter when the mortgagee 
c.xecutes his decree and olitains possession, his 
rights under the Court sale cannot he interfered 
wdh bv the landlord's riglils under the rent sale. 
M Sun'darammal r. Prayaga Do-^jee ^ aru, L 

M. W. N. 670; (1924) A. I. R (M.CJIH 721 

Madras Hereditary Village Offlees Act rill of 

1895) SS. 1 3, 21 -■•/«r»^»dicnon o/ Citu — 

Suit by alienee from ofjice holder, whether barred. 

Section 21 of the Madras Hereditary Village 
omees Act must be read witli section 13 of tlie Act. 
The jurisdiction of the Civil Court is taken 
awiv onlv in those cases in whieli it is conferred 
on the Revenue Court by secti.m 13. 

V lessee from the hohler of enfranchised sf-rvico 
inam lands is a mere alienee and is not debarred 
bv section 21 of the Madras Hereditap' > iHap 
Officps Ac‘ fi*om maintaining a suit in llio 
nrXnarv Civil Courts. M Sahadeva Reddi r. 

XLa. 20 I.. SV. 151; (1921, W. M. N. b;33, 

(192CA.1. R.tM.)86( 

Madras Hindu Transfers and Bequests 
^Aet (1 Of 1914), 8. 2, scope of -Uetrospectue 
Vffect — WiUSequest in favour of unborn son 
of dauahfrr -li.rth and death *>^f son before 

resting, effect of-Construction of U ill-liequest, 

whether i'ati I • Disposition, meaning of. 

K testator who died in 1877 by Will executed 
• a few months before deatli gave 

m Lngli^ a wife and daughter uilh 

Pr^rvivorehiP to each other. The Will 
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Madras Hindu Transfers and Bequests Act 

further provided that if his daughter did not 
b?get male issue in her lifetiine, the property 
given to the wife and da\ighter was after their 
lives to go to his brother and liis male heirs. 
If a male was born to the daughter, it was to 
inherit the real property given to them. A vson 
was born to the daughter in 18^1 but died after 
living for a day. The wirlow died in 1903 and 
the daughter in 15)18. In a suit for pos.sessioii 
by the sons of the testator’s bn)ther against the 
son-in-law of the testator wlio claimed the property 
as the heir of his deceased child : 

Held, (li that after the dealli of the testator’s 
widow his daugliter took an estate for life; 

(2) that there was no intestacy of tlie remainder; 

(3) that the word ''"inherit" used in the Will 
did not indicate that tlie daughter's sons were 
intended to succeed as on an intestacy after the 
daughter's death; 

(4) that tlie daughter's sons were intended to 
be devisees under the Will, and to take a con¬ 
tingent remainder, which would be converted into 
a vested remainder after the birth of the daughter's 
first son, subject to its diminution as the number 
of daughter's sons was .augmented by further 
births ; 

(5) that no child having been born to the 
daughter during the testator's lifetime, the dis¬ 
position in favour of the daughter’s son was, 
however, void, and there being no vesting of any 
estate in or after 1914 to be validated, the Madras 
Hindu Transfers and Bequests Act was inappli¬ 
cable and the disposition was not validated thereby. 

Per Ramesam, J. —The Madras Hindu Transfers 
and Bequests Act is not declaratory in the sense 
that it declares what the law always was. Still it 
is certainly intended to be retrospective. 

The words “come into operation in section 2 
clause (2) of the Madras Hindu Transfers and 
Bequests Act are intended to include all cases 
of vesting after the Act, though the testator died 
before the Act. 

The Madras Hindu Transfers and Bequests Act 
applies to all Wills made after it and to all Wills 
made before it, when the testators die after it. 

When the testator dies before the Act:— 

(a) If the vesting is after the Act and the legatee 
lives up to the termination of the preceding estate 
the Act applies. 

{b) If the vesting is after the Act the Act will 
apply even though the legatee died before the 
termination of the preceding estate. 

(c) If the vesting is 6e/ore the Act, still the 
Act will apply if the devisee sur\’ive8 until 
after termination of the preceding estate. 

(d) If the vesting is before the Act, and Xhe 
devisee lives until after the Act, but may not or 
does not live until the termination of the pre¬ 
ceding estate, the Act will apply to him and he 
will transmit the vested estate to his heirs. 

(e) But when the vesting was before the Act and 
the devisee does not live upto the termination of 
the preceding estate nor even upto beyond l .e 
date of tho passing of the Act so as to give aa 
opportunity for the Act to operate upon his con- 


Madras Hindu Transfers and Bequests Act 

—conoid. 

tingent and void estate and convert it to a vested 
and valid estate, the Act does not apply. 

All that the Act does is, that it validates certain 
dispositions which, but for it, would be void. But 
one lias to stop its application when the applica¬ 
tion sought is not the mere validation of a dis¬ 
position but involves the transmission by inherit¬ 
ance of the interest which never existed upto the 
time of the succession. 

Per Jackson, J. —"Disposition" is a word of 
most general import and inchides distribution. 

There is nothing in the language of the Madras 
Hindu Transfers and Bequests Act to give it such 
comprehensive character as to make it applicable 
to every disposition in a Will executed before it. 
M SlVARAMA AiYAR V. GOPALAKRISHNA ChETTIAR, 47 

M. L. J. 337 1 044 

Madras Land Encroachment Act (III of 

1 905), SS. 6, 14 — Notice to quit—Possession not 
disturbed — Limitation, when commences — **Deem- 
ing themselves aggrieved by proceedings", what 
amounts to. 

A person who has had notice of eviction from 
the Government under section 6 of the Madras 
Land Encroachment Act but continues to 
remain in undisturbed jiossession cannot be 
held to have been evicted so as to render the 
period of limitation under section 14 of the Act 
applicable to a suit by him against the Govern¬ 
ment. Where there are a series of proceedings 
against the person under the Act, being mere 
notices without any further attack against his 
title and enjoyment, it is open to him to choose 
the last of such proceedings and “deem himself 
aggrieved ” by that and not by the earlier pro- 
eaedings. 

The mere fact that such a person applied to 
review an earlier notice to quit does not necessarily 
show that he deemed himself aggrieved by the 
notice when he does not allege it in his plaint as 
liis cause of action. M Kummati Veettil v. Sec¬ 
retary OF State for India, 20 L. W. 288; 47 Mi 
L. J. 379; (1924; M. W. N. 7C5; (1924; A. I. R (M.; 
825 414 

Madras Local Boards Act (V of 1884), s. 73—< 

Licensee to tap trees und«r Inaindar if "tenant" — 
Liability to pay land-cess. 

A licensee under the holder of an tnam in a 
zemindari for a period of years of the right to 
tap trees in the inam lands is not a "tenant" 
within the meaning of section 73 of the Madras 
Local Boards Act so as to render him liable to his 
licensor for the land-cess payable by the latter 
under the Act. M Chintakayala Kammaiah Naidc 
V. Athiti Musaliah, 20 L. W. 453; 47 M. L. J. 
383; (1924) M. W. N. 769; (1924) A. I. R. (M.) 818 

391 

Maintenanca deeds,'construct!m of—Gift with 
"absolute rights." See Registration Act, s. 49 

67 

-, meaning of —"Educational expenses,” whe- 

tli.w come within “m.aintenance". See Criminal 
Procedure Code, s. 488 2 5 7 

-. order for. form of—Magistrate, whether 

can direct separate residence for wife. See 
• Criminal Procedure Code, s. 488 279 
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Malntenancs—coaGld. 


.right to. See Hindu I.aw—Mitakshaka 


886 

-, -widow's right of—Charge on joint i»ro- 

perty. See Hindu Haw Widow 653 

Malabar tarwad -.Uaujtenanrc <jrant—Encinn- 
brance by grantee prohibited - Encumbrance 
effected against prohibitioti —Tarwad, whether 
liable for encumbrance on grantee's death. 

If the member of a Malabar tarwad is given 
tarwad property for his life with an express 
prohibition against encumbering it, and he encum¬ 
bers it, after his death, the tarwad is nol^ liable 
for the encumbrance. M Thithi Kutti v. Nellaia 
Variatii, (1021) M. W. N. 520 183 

Malicious prosecution— Fa/se charge before 
Police—Setting law in motuoi — Liability, test 
of—Conduct of complainant before and after 
charge — Damages, measure of. , . 

If a complainant does not go beyond giving 
what he believes to be correct information to the 
Police, and the Police without further iuterfeience 
on his part, except giving such honest assist¬ 
ance as they may require, think lit to prosecute, 
it is improper to make him responsible in damages 

for the failure of the prosecution. 

On the other hand if the charge is false 
to the knowledge of the complainant if he 
misleads the Police by bringing .suborned 
■witnesses to support it, and if he mtUiences 
the Police to assist liim in sending an inno¬ 
cent man for trial before the Magistrate it 
is improper to allow him to escape the a> 

because the prosecution has not technicallj 
conducted by him. 

The mere setting of the law in motion ib uott e 
criterion in deciding who the 

conduct of the complainant iiefore and aftei makin 

the charge must also be taken ‘"t" " " 1 

■ The foundation of an action tor 

tion is malice, and malice may be shown at an. 

time in the course of the inquiry. 

A prosecution, though at the 

malicious, as having Iteen .""'‘"‘“ken at the 

dictation of a Judge or M“K|strate or 

taneously undertaken, of the 

ed under a bona fide belief in the guilt oi uk 

Reused! may nevertheless become ■ 

any of the stages through which 

if the prosecutor, having acqu P j perseveres 

or Her^m^-nee 

in criminal cases, is al . ^ necessiirv coii- 
those expenses are the direct ' prosecution, 

sequences of the false and malicious 

N ViTHOBA r. Bhimai discretion of 

Mandamus, writ i ’ ju.sti- 

-Writ, whether can pf'.Ke- 

(ice—Application foi otri«ljitive Councils, 

fnedy, '^'^bether summai j - 

procedure of-1 p/esident to exereis' his 

ther can be issued ^ SrECirir IUmkf 

powex*8 in particular 

Act, 6. 45 


Marumakkathyam Law--Pa/f;ier*7ijp—.l/a/u- 

bar tavazhi— Tavazhi property, inx'e.'itment of, 
in parlJiership with stranger- [ndicidual tavazhi 
membex’S, if partixei’s — Sux'rcnder of property by 
karnavaii— .llienatioxt —Right of junior mexnber.-i 
to follow property—Dissolution of partnership — 
Junior memjfer-'s right to sue for account.^. 

Wlicre the propert.v of a Malabar tavu::hi is 
invested in jiartnership trade with a stranger, 
the Icarnavan of the tavazhi is tlie trading jiartiiei* 
and represents the interests of the joint family. 
In such a case each member of the tavazhi docs 
not himself become a partner and would liave no 
right to interfere witli the inanagement of the 
affairs of the partnershi]) so long as it is a joint 


concern. 

But the karnavan has no right without the 
consent of the adult members to surrender tlic 
interests of the tavazhi without any consideration, 
as sucli an act amounts to an alienation of 
tavazhi proi^erty: and as he is in a lidueiary 
position, the junior members thereof are entitled 
to follow the tavazhi property into the hands of 
those in whose favour it has been alienated. 

Where the i)artnership of the i with the 

stranger has been dissolved by llie death of the 
latter, a suit by the junior members for an 
account of tlie partnership and recovery of the 
property wrongly alienated is not unsustainable 
merelv because plaintiffs were not members of tiie 
partnersliip. M Oitapcuakkal Thazhath Soon 
v Koothalantavida Parku-m Chakkan Abdi-ixa, 
20 L. W. 590: 17 M. L. J. 551; (1921) M. W. X. 
75^2; (1924) A. 1. K. iM.I 90!) 198 

Master and servant -\eglcct of duty -In¬ 
competence Dismissal without xiotice. 

It is open to a master, befon* tlie expiry of 
the full term of service and williout serving any 
notice lieforchaiid. to dispense witli the .sep-icos 
of a skilled servant employed for a particular 
work on the ground tliat lie found liim unfit for 


There is n<^ difference in princijile between a 
smissal for incompetency or for negligence or 
isconduet. There is no fixed rule of law clehii- 
tr thetlegreeof rni.sconduct winch will justify 
dismissal. Of course there may be misconduct 
•I s-rvant which will not justify the deler- 
ination of the contract of sp-vice by one of the 
rties to it against tlie will of the othci. On 
e other hand, mi.sconduct ineonsisteiit with the 
Ifilment of the express or implied conditions of 
rvice will ju.stify dismissal. Similarly even a 
iirle act of negligence may. in some circum- 
inces, justify a dismissal. In Ix.tn cases the ques- 
m is one of fact and degree depending on the 

rcumstances of each i)articular case. 

Where a skilled labourer, artizan or artist is 
inloved there i.s on his part an implied warranty 
at lie is of skill reasonably competent to the 

sk he undertakes—pernmm arin; . 

If a master can sliow tliat he lias a g<.K.(l 
use for dismissing his servant, he may dismiss 
m notwithstanding tliat the contract or agree- 
"nt between llwm is fora fixed period, and it 
not necessarv for liim to go througli the form 
Jilin- for the cancelment of the engagement N 
INDURANU r. Jaibamdas 
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Minor —Assignvient of debt in favour of minor — 
Consideratio7i, paijment of — Minor, whether 
can sue. 

A minor is not precluded from suing on an 
assignment of a debt in his facour wlien tlie 
consideration for it has been jiaid fur in full to 
the assignor. L Thakl r Das v. Putli, 5 L. 317; 
(11)21) A. I. R. {L.} (ill 96 

- Decree against minnr, whether binding 

Prejudice, question or, whether material — 
Civil Procedure Code (Act V of 1H0S), 0. XXII, 
r. t), scope of—Death of part]) after hearing and 
before judgment—Decree against minor repre^ 
sentative—.Abatement of suit, if prevented —Pro¬ 
cedure, rules of — Breach, effect of. 

A decree passed against a minor is null and 
void, and is liable to be set aside at the instance 
of the minor. 

In such a case the Court is not concerned with 
the question whether the minor has or has not 
suffered any prejudice by the decree. 

Per Dalai, -/.— Order XXII, r. (> of the Civil 
Procedure Code covers cases where the Court is 
unaware of the death of a party and proceeds on 
the assumption that the parties are alive. It has no 
reference to a decree passed against a living 
person, a minor brought on the record as the legal 
representative of a deceased party. 

Where the record of a suit itself slmws that 
a minor is wholly unrepresented, or tliat he is 
represented by a guardian disqualitied from act¬ 
ing as such a * guardian under the express pro¬ 
vision of a Statute, the result is that the minor 
is not properly a party to the suit, and a judg¬ 
ment rendered against the minor is without 
jurisdiction and null and void. But where lie is 
properly a party to the suit—and as he is pro¬ 
perly a party if he is represented in the record hy 
a guardian not disqualified from acting-the 
jurisdiction of the Court to try and determine 
the cause as against the minor is com])lele, 
and such jurisdiction will not be ousted on proof 
that the Court did not follow the appropriate 
procedure for the appointment of tlie guardian. 

Per Mukey'jee, J .—Where a minor has been sub¬ 
stantially represented and has not been prejudiced 
in the litigation, it is not open to him to obtain the 
relief of a declaration that the decree is not bind¬ 
ing on him. 

The objective law, namely the law of procedure, 
is merely a hand-maiden to justice and where 
substantial justice has been done a breach of a 
rule of procedure cannot by itself be a ground 
for a suit. 

Where there is no prejudice, there is no 
grievance to be redressed. The mere fact that 
there has been a defect in following the pre- 
cedui*e cannot be made a matter of grievance and 
there can be no redress. 

A decree, however proper it may be, passed 
against a person who is already dead can be 
of no effect against the estate of the deceased 
and is a mere nullity. 

In principle, there is nothing to differentiate 
the case of a decree passed against a dead man 
from a decree passed against a person who is 
Buffering from the disability of minority without 


Minor— concld. . 

having a person appointed to look, after Jiis 

interest. A Champi i». Taua Chand, 22 A. L. J. 
Giio; (1924) A. 1. K. {A.} 892; 46 A. 744 516 

- Parties to arbitration—Award, how far 

binding. i8ee Arbitration* 219 

- Specific performance—Agreement for sale 

of immoveable property by guardian—Benefit 
of minor—Subsequent better terms, effect of. 

A decree for specific performance can be passed 
in certain circumstances against a minor on a 
contract entered into by his guardian. 

Specific performance of a valid agreement by a 
guardian, for sale of immoveable property be- 
longingtoa minor at a price proper and adequate 
at the time of the agreement, cannot be refused 
merely because subsequently some body else is 
prepared to offer a better price for the properly. 
M Kasivasi CJhidambara Swamioal r. Kamakrishna 
Reddiar, 20 L. W. 559; 47 M. L. J. 683; (1924) M. 
W. N. 878; (192D A. I. R. (M.) 863 926 

Mortgage b}- conditional sale—Suit for fore¬ 
closure—Year of grace expiring after passing 
of Punjab Alienation of Land Act—Act, whether 
applicable. See Punjab Alienation of Land 
Act, s. 9 987 

-;• decree—Error in description of property 

—Jurisdiction of Court to rectify error. See 
Transfep. of Property Act, s. 89 297 

—;—;— Decree, form of—Mortgage suit—Pre- 
liminaiy decree for foreclosure—Decree not in 
accordance with judgment, effect of—Subse¬ 
quent proceedings, whether valid. See Civil 
Procedurr Code, O. IX, r. 13 184 

- Decree on prior mortgage without im- 

pleading puisne mortgagee—Dresh mortgage to 
discharge decree—Suit by last mortgagee — Subre^ 
gallon — Priority—Civil Procedure Code {Act V 
of WOS), s. It7, whether bai's suit. 

Where to discharge a decree on a prior mortgage 
in a suit brought without impleading the puisne 
mortgagee as a party, the mortgagor executes a 
third mortgage, the third mortgagee is entitled 
to priority over the puisne mortgagee and section 
47, Civil Procedure Code, is not a bar to a suit 
brought by him to enforce his mortgage. M 
Avudai Ammal i’. Chinna Ramasami Xaick, 20 L. 
W. 651 846 

-Dispossessed mortgagee, suit by—Section 

9, Specific Relief Act (.1 of 1877), whether 
applies. See Specific Relief Act, s. 9 324 

- F'orfeiture clause—Adverse possession by 

mortgagee—Suit for redemption. 

A mortgagee’s possession under the clause,’ “if 
interest is not paid in any year the mortgagee 
shall take over the land as owner” is as owner 
and adverse to the mortgagor and if it exceeds 12 
years, it bars a suit for redemption. R Mg. SaK 
Chein r. Ma Dal-ng U, 3 Bur. L. J. 95; (1921) A. 

I. R. (R.) 290 829 

— - —Mortgaged land—Government waste ad¬ 

joining—Mortgagee, cultivation by—Land cap¬ 
able of separate enjoyment and use—Waste 
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Mortgage-“coutd. 

whether accretion Mortgagor, whetlior can sue 
for redemption. See Transfeu of Profi-rtv 
Act, s. G3 787 


-of non-transferable rights, validity of. 

5ee Agra Ten’ancv Act, s. 20 289 

- Prior and puisne mortyagees—Each suing 


without other—Pu isne mortgagee's rights — Ue~ 
dem ption—Limitation -Starting point — Limita¬ 
tion Act {IX. of 1908)y Sch. 7, .{rt. 732. 

When two mortgagees bring suits eacli suing 
without making the other mortgagee a party, the 
rights of either mortgagee are not affected by the 
suit brought without making the other party. 
Where one of them purchases the property in 
such a suit, his purchase does not give him a 
fresh starting jDoint of limitation to redeem or 
sell the property. M Bitragcnta Ai*payva v. 
Addannki Venkataraman'ayya, 20 L. W. 620 864 

- Prior mortgagee obtaining foreclosure 


decree—Puisne mortgagee’s remedy. See Trans¬ 
fer OF Property Act, s. 74 77 

Profits in lieu of intei’est — Stipulutio7i to 


pay fixed sum as malikana— Mortgagety whether 
liable to account—Transfer of Property Act {IV 

The principal terms of a mortgage-deed weie 
that the mortgagees were to take possession and to 
receive the protits in lieu of interest, but they wore 
to pay to the mortgagors an annual sum of Us. -j 
described as malikana. In a suit for redemption 

of the mortgage: 

Heldy (1) that the fact that a fixed sum was 
stipulated every year instead of a variable amount 
to be determined after calculating the profit or loss 
of the particular year did not affect the question 

of the mortgagee’s liability; , , . * 

(2) that the mortgagees were hound to account 
to the mortgagors for the malikana they had 
undertaken to pay. A Bkhari L.\e r. biiin L \ i ., 
22 A. L. J. 579; 46 A. 633; (1924) A. I. K. (A.) 

591 

(Enolisk) — Redemption—Post diem iidfrest 


—Limitation Act (IX of 1908), 

132 lit?—Transfer of Pi'operUj Act {I\ of 188 ^), 

£ ? Bn,n.h 

St 9 .ee in which a definite term is fixed for re- 

^fnient of the principal and interest P 

iffs are bound to pay W 

the date of redemption, after taking ^ 

sums which the mortgagee got 
jzaeed property during the period he was in 
nofsession ^unless the terms of the document 
show that’ tlie intention of the parties was that 
no interest should bo paid «»'’seq>ient to the 
date when the mortgage-money became due^ 

The granting of the power of sale in a 
moviaase is only a remedy which is usimll\ 
Sven mid the mortgagee is not bound to exercise 
fhe' power anv more than he is bound to sue on 
the ex^ry of the due date under the penalty of 

’'‘The‘p?riod'Tirmi't"tion‘applicable to a suit 


Mortgage— contd. 

for redemption or recovery of possession of im¬ 
moveable property under mortgage is 60 years 
under Art. 118 of the Limitation Act and 
liability to pay post dietn interest is not, there¬ 
fore, confined to twelve years only under Art. 132. 

The Transfer of Property Act onlv codifies 
the general principles of equity and section 76 (/i) 
applies os to tlie manner in which accounts are 
to be taken in regard to an Laglish mortgage, 
executed before and sought to be redeemed after 
the Act. M Agnes Isabella Campbell v. Aldi- 
KESAVI'LU Xayadi.*, 20 L. W. 153; (1921) A I. R. 
(M.) 736 399 

- Redctnptioii—Interest on mortgagCy whether 

charge 071 property — Mortgagee, whether entitled 
to recover. 

In the absence of a contract to the contrary, a 
mortgagee is entitled, in a settlement of liis 
account with liis mortgagor, to treat the interest 
due under the mortgage as a charge on liie 
estate and to realise all interest due under the 
mortgage within 12 years from the date of suit. 
L Banwari Lal V. Kalll* Khan, G L. L. J. 331 

622 

- Redemption—Owner of partial equity of 

redemption—Right to redeem entire tnortgage — 
Safeguarding of rights of others. 

The owmer of a partial equity of redemption is 
entitled to redeem the entire mortgage, subject 
to the safeguarding of the equal title to redeem 
of any other person w'ho has a right of redemp¬ 
tion. M Deynanthak.^th v. P.^ti-nharayil Avl'lla 

943 

-.suit on Necessary parties—Non-joinder 

of all persons interested, effect of Mortgage- 
debt. whether may be split up—Mortgaged pro- 
I)«rty. extent of, liability of—Decree pn)[)or- 
tionate to defendant's share. whetIuM' legal. See 
Civil Procedi rk Code, O. I, u . J) 638 

- Tenancy created in fai'oui' of mortgagor 

by prioi' moi-tgagee — Sub.iequent mortgagee 
redeem ing prior mortgage, whether bound by such 
tenancy—Tenancy free of rent —Subsequent moi't- 
gayee, rights of ~Equity. 

Where a prior mortgagee creates a rent free 
tenancy, over a part of the mortgaged property, 
in favour of the mortgagor, the subsequent mort¬ 
gagee is not entitled to ol)laiii cultivating j)os- 
session of the tenancy land by oii.sting the, 
mortgagor but he is not bound by tlio contract 
exempting the mortgagor from paying rent for 
the land. 

'J'he rule that, “where uix>n a sale by a first 
mortgagee the property is brought in by the 
mortgagor himself, he can only aequire the estate 
subject to the secmid mortgage”, has no api>Iica- 
tion to a case where the sub.sefiuent mortgagee 
takes his mortgage w'ilh full knowledge of (he 
liabilities and risk created under iJie first mort¬ 
gage, and actually undertakes to free the pro¬ 
perty from that mortgage, and still fails to currj' 
out the obligations incurred by him. 

A subsequent mortgagee redeeming the prior 
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mortgage stands in the shoes of the prior mort¬ 
gagee and is. therefore, bound l)y a grant ^ or 
disposition, as also by the eovenants and equities, 
made by or existing against him and in favour 
of the mortgagor. N Amah Chand r. Sarpah Sist.h 

190 

- Usufructuary mortgage—Sxtit for redemp¬ 
tion—Mortgagor I’cceiving earnest-money and 
tindey'taking to execute sale-deed in favour of 
viortgagee — Parties, iyitention of—Interest in lieu 
of proiits — Mortgagor, whether liable to rendci' 
accounts ^Transfer of Property .-let ilV of ISSJ), 

» 

A suit for redemption of a usufructuary mort¬ 
gage was contested on the ground, among others, 
that the mortgagee had acquired the equity of 
redemption. It appeared that the mortgagor exe¬ 
cuted in favour of the mortgagee a document 
reciting receipt of earnest-money and stating that 
the mortgagor would execute a sale-deed in respect 
of the mortgaged property six months before the 
expiry of the term of the mortgage. The mort¬ 
gage-deed provided that the mortgagee sliall 
appropriate the property in lieu of interest and 
shall bear no claim for interest against the mort¬ 
gagor wlio in his turn would have no claim for 
proiits against the mortgagee : 

Held, {!) that the intention of the parties was 
not to effect a transfer of property but merely to 
contract for such a transfer; 

(2) that this contract of sale had no effect on the 
status of parties and they remained after it, as 
before, mortgagor and mortgagee; 

(3) that section 77 of the Transfer of Property 

Act applied to the case and the mortgagee was not 
liable to render accounts to the mortgagor. O Sitla 
Sahai V. DHf.M Singh, 10 O. & A. L. R. 655; 11 O. 
L. J. 543 406 

- Usufructuary mortgagee—Delay in filing 

suit—Right to claim interest. 

A usufructuary mortgagee by making a delay 
of some years in bringing the suit for his mort¬ 
gage money does not debar himself from claiming 
interest. O Basawan v. Natha, 10 O. tk A. L. U. 
857; 11 O. L. J. 452 7 47 

Motor vehicles Act (VIII of 1914), s. 11, 

rules framed under—Calcutta Rules, Part II, rr. 

S, 10 —Drii'ingf lorry at excessive speed — Owner 

of lo'H'y, whether liable. 

AVhere a particular intent or state of mind is not 
of the essence of an offence, a master can be made 
criminally liable for his seiwaut s acts, if an act is 
expressly prohibited, but not otherwise, and he 
caimot be so made liable if the act provides for 
liability for permitting and causing a certain thing, 
unless it can be shown that the act was done with 
the master’s knowledge and assent, express or 
implied. 

The owner of a motor lorry was prosecuted on 
the ground that he allowed the driver of the lorry 
to drive at an excessive speed. It appeared that he 
was not in the motor lorry at the time of the 
alleged offence and had cautioned the driver not to 
exceed the re^ilation speed and to drive with due 
care and caution: 


CASES. 

Motor Vahicles Act— concld 

Held, that in the circumstances of the case, 
having regard to the terms of rule 3 of Part II of 
the Rules regulat ng Motor Vehicles in Calcutta, 
made under secth n 11 of the Motor Vehicles Act, 
the owner was rot liable. C Varaj Ball v. Em- 
PEHOH. 28 C. W. 0^. 85i; 51 C. 948; 25 Cr. L J. 1209; 
(1921; A. I. R. (C.; 965 137 

Muhammadan Law -/l7^ce.s^/•a^ and self-ac¬ 
quired property, whether distinguished. 

There is no distinction in Muhammadan Law 
between self-acquired and ancestral property. O 
Abadi Beoam p. Ahmad Mirza Beg 691 

- Legitimacy—Child born 11 months after 

fathers death—Unchastity of mother — Presump¬ 
tion. 

Assuming that the presumption under the 
Muhammadan Law that a child bom within two 
j'ears of the conclusion of a valid marriage is to 
be considered a legitimate child of its mother’s 
hu-sband is binding on the Indian Courts, the 
presumption is a rebuttable one. 

Where, therefore, a Muhammadan is bom 
331 days or full eleven months after his alleged 
father's death and it is found that his mother 
had illicit connection with another man, it is 
sufficient to rebut the presumption of his legiti¬ 
macy and to justify the Court in finding that he 
is not the son of his alleged father. A Fatteh Din 
r. Umiiao. (1923) A. 1. R. (A.) 440 592 

-Succession— Pathans of Kutel, District 

Karnal. -See Custom 609 

Municipal Committee of Pen— Bye-laws for 

privies — Bye-law Ko. 9 — Privy erected without 
permission — Non-compliance with Bye-laws. 

The Bye-law No. 9 of the bye-laws for Privies, 
made by the Pen Municipal Committee, does not 
apply where a privy has been erected w’ithout the 
permission of the Committee. In such a case 
there is no obligation under the said bye-law on 
the owner to communicate the fact of the com¬ 
pletion of the privy to the Chairman, Managing 
Committee ; nor is he under any obligation not 
to commence to make use of the privy before 
obtaining the written order to that effect from 
the Chairman. The bye-law, as it stands, relates 
to the privy in respect of which an application 
has been made under bye-law No. 7, and for 
which permission has been granted under bye¬ 
law No. 8, and not a privy which has been con¬ 
structed without permission of the Municipality. 
B Ezekiel Mo.ses Penkar v. Emceror, 26 Bom. 
L. R. 715; (1924) A. I. R. (B.) 484 362 

Mutation order, effect of. See Crimi.val Pro¬ 
cedure Code, s. 145 691 

•- Person entitled to possession, whether 

determined. See Criminal Procedure Code, 
s. 146 170 

Negotiable Instruments Act (XXVI of 1881), 

SS. 9, 58 — Forged endorsement of instrument, 
e^ect of — Holder, whether holder in due course^ 
Negligence of true owner—Contract Act ( IX 
1872), s. 178—War Bonds, purchase of, through 
broker—Broker pledging bonds with Bank by 
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Negotiable Instruments Act— conoid. 

forged endorsement — Pledge, validity of — Coti- 

version. 

A forged endorsement of an inslrument is a 
nullity and conveys no title to endorsee. It is as 
much a nullity i\s a forged cheque or a forged 
hundi, provided there has been no negligence on 
the part of the true owner in allowing the instru¬ 
ment to come into the hands of the forger. A 
holder under a forged endorsement is not a holder 
in due course. 

Where a share and insurance broker purchases 
War Bonds for a customer, but pledges them to 
secure a pei*sonal loan after forging endorsenients 
in his own favour, the true owner cannot 
be said to be guilty of negligence if he relies 
upon the statement of the forger to the effect 
that the instruments are not ready for 
issue, and takes prompt measures to notify the 
fraud and recover the instruments when he comes 
to know of the forgery. 

Possession of War Bonds by a share and insurance 
broker which come to him in the course of 
business for handing tliem over to a customer and 
which he pledges to a Bank for his personal loan 
after forging endorsements in his favour, is not 
such juridical possession as will under section 17c, 
Contract Act, give the Bank any title to the bonds 
as against the customer. In such a case, the Bank 
cannot hold the bonds against the true owmer, and 
the Bank by accepting them as security for the 
advance and by resisting the demand of the tiue 
o^vner, is eruilty of conversion. S Koiu’m.vl " 

MAL V. Karachi Bank, Ltd., 15 S. L. K. 1)5 730 

.- S. A.3~~Pro-Jiote—Consideration, failure of 

— Fraud, effect of. , , 

Where a seller has no title to property sold a 

pro-note executed in part payment of the 
creates no obligation, not^yith9tandlIlg that the 
seller is able to give possession to the purchasei 

Fraud vitiates all agreements and this principle 
extends to pro-notes which are given on the faith 
of fraudulent misrepresentation. L B :Mc a\ooh 

V. SowDAGER, (1923) A. I. B. (B ) 1^^^ 


789 


- SS. 58, 

confers title 


85—Forged endorsements, whe- 
tle. 6’ee Co.ntract Act, s. L8. 


998 


ther 

PROVISO 

Northern India Canal and 

(VIII of 1873), S.70 n2)-Opening closed outlet, 
proof of~^Irrigation of fields, whether sufficient 
A person cannot be convicted under section lO (12) 

of Northern India Canal and 
opening an outlet closed under } . . 

t^0 Canal Authorities, wh^en 

him is that he irrigated his V'® I 5 

water. L Shbo Bam v. Emperor, (1923) A. i. 

(L.) 603; 25 Cr. L. J. 1199 

oaths Act (X Of 1873). s. 

Conclusive proof of statement made 

can be pj'oved to be false. _ . . , 

Oaths Act is not conclusive /A® SS ter 

stated, but is. conclusive P™°1. be 

Stated as against the person who 

bound by the special oath. „;-i oath 

proyod that a aUtement mad© on a special oat 


63 

oath — 


Oaths Act— could. 

was false, and false to the knowledge of tho 
person making it. B Ramda.'^ I'ishnudas r. 
Emperor, 26 Bom. L. B. 713; (1024) A. I. B. (H.) 
511; 25 Cr. L. J. 1287 359 

Oudh Estates Act d of 1869', ss. 15, 22 - 

Talukdari estate — Primogeniture, entry of — 
Estate taken out of Act—Custom of primo^ 
geniture — Succession, how governed ■— (^addi- 
nashini—-Fcnia/c^, succession of. 

Where a talukdari estate governed by the 
Oudli Estates Ar't, and recorded in list II of the 
Act. as an estate ordinarily devolving upon u 
siujrle lieir, is, by operation of section 15 of tlie 
Act. taken out of the provisions of tlie Act. the 
incident of single heir succession attached to 
the estate does not come to an end, if the estate 
was subject to a custom of single lieir succession 
prior to its coming under the operation of the Act. 

Succession to an estate removed from the 
operation of the Oudli Estates Aet is governed 
by personal law as inodilied by custom of tho 
familv. 

A himily custom may be set up in regard lo 
a property even though it lias been withdrawn 
from the scojie of the Oudh Estates Act. 

The whole idea of gnddi-nashini in Oudh 
pre-.supposes inlieritancc by a male and not by a 
female. O Akadi Begam r. Ahmad JIikza 

Oudh Rent Act (XXII of 1886), s. 108, cl. (10) 

_Mualidar becoming under-proprietor^ Illegal 

cjectmcnt- Pccovery of possession -Interest op 
mualidar. whether assignable -Transferee of 
muati rights, position of. _ 

A »ii/a/ida>-who has attained the po.sition of an 
uuder-proprietor under section 107 H, Oudh Beni. 
Act can sue his landlord for recovery of possession 
as an uuder-proprietor on his ejectment witliout. 

aiiv process of law. ... , ^ u* 

The interest of a mualidar being untransferable. 

a transferee of sucli interest does not acquire such 

a title as he can enforce in a Oivi Court. O IJala 

Din p. Ajl’DHia, 10 O. A A. L. B. 

Partition between family members-One mein- 
ber agreeing to take annuity instead of bm 
share -Stipulation to resume share if aimuity 
not paid-Penalty -Question of law. bee 
Contract Act. s. 71 ' - ' 

_ _ Partition of portion of estate - Decree 

effect of-Question involving title, when should 

\ltliough co-owners cannot enforce a iiiirtilion 
(if’i ijart only of the common lands, leaving the 
res undivided, and although the entire property 
nuist be included in the partition, yet >f. >.v m s- 
mkf fraud or like reason, or hy consent of the 

CO owners acting innocently and fairly, a p.irti- 
co . J I f ,b(.ir estate has hceii 

nfade wheUim by order of the Court or othcr- 

"wst there is no reson why the Court should not 
ruhsec uently grant a division of the remainder 
fhe^^Ltance of one or more of the co-ow-ners 
The e^ect of a decree in a part.tion suit leaves 
.mfouched the joint title ancf possession of th, 
parties iu th» remainder. 
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Tlie law will presume the intention—whether 
r^ood or bad—from the language and conduct c)f 
fhe accused, and it will he then for him to show 
that his words were harmless and his motives 
innocent. L Jiwas Sin'GH r. KiiPEROR, 6 L. L. J. 
.-ITO. -25 Cr L. J. 1512 574 

SS. 143, 144, 379 —Common object — 


'J'heft—Separate sentences. 

■\Vhere the coimnon object of an unlawful 
assembly was theft, the members of the assembly 
cannot be sentenced separately under sections 379 
and M3 or Ml. Penal Code. Pat Prayag Gopk v. 
Kmpf.ror, (1924) Pat. 247; 5 P. L. T. 571; 3 Pat. 
1015; 25 Or. L. J. 1276 284 

-s. 144, operation of. See Pekal Code, 

s. 397 ^5 

-SS. 147, 148, 149—Unlau-ful as_sembly— 

C*i'nmon object. See Penal Code, s. 97 156 

__ SS. 147, 296— Common object — Single 

motive—Serie.'i of attacks—One offence. 

A continuous series of attacks made with the 
same common object by the members of a cro\yd 
actuHt-d bv a sintrle motive, constitutes a single 
riot and not a number of separate riots, even 
though the composition of the crowd may 

Where tlie common object of the members of an 
unlawful assemblv is to insult and attack tazias 
and thev commit a riot in prosecution of that 
object, tiiey commit one offence only and not two 
and are not liable to be punished separately under 
sections 147 and 296 Penal Code O Vhxgik 

Kmi'KRor, 10 O. A. L. R..8/ l;i2o Cr. L. J. 116J 33 

___ s. 149 —Charge under sections 326, 149, 

Penal Code—Conviction under s. 326—Legality 
—Prejudice. See Criminal Procedure Code, 
s *^33 465 

SS. 149, 325 — Riot—Grievous hurt — 


Accused, liability of. ... . , 

In a case of rioting resulting in grievous hurt 

convictions and separate sentences under sec¬ 
tion 325 read with section 149 of the Penal Code 
are le^^al against all those accused who actually 
joined'* in the assaults, though some assaults 
resulted in simple hurt and others in grievous 
halt. R Nga San Min v. Emperor, 3 Bur. L. J. 
49; (1924; A. 1. R. (K-J 291; 25 Cr. L. J. 1305 473 

__S. 154 — Owner of land failing to give 

i 7 iformation of riot — Ingi'edients of offence. 
PerC. C. Ghose, J. —The ingredients necessary 
for a prosecution under section 154 of the Penal 
Code are the following : — 

(^a) Unlawful assembly or riot. 

(6) Accused is the owner or occupier of the 
land or has or claims to have an interest in the 

(c) Either the accused or his agent or manager 
knew that the offence was bemg or had been 
committed or had reason to believe that it was 

likely to be committed. .v * a 

(d) With such knowledge that the offence was 

being or had been committed, or having reason 
to believe that it was likely to be committed 
the accused did not give notice to the nearest 
police Station. 


(e) The accused having reason to believe that 
the offence was about to be committed, did not 
use all lau-ful means in his power to prevent 
the offence or in the event of its taking place, 
did not use all la-wful means in his power to 
disperse or suppress the riot or unla\vful assembly.- 
It is not necessar>^ liowever, in order to render 
the owner of land on which a riot takes place 
criminallv liable that he should be aware of the 
likelihood of such an occurrence and it is enough 
that his factor or agent should have taken an 
active part in the riot to warrant the conviction 
of the owner under section 154, Penal Code. 

The very greatest caution is required before 
proceedings are started against a person under 
section 154 of the Penal Code. C Nuipendba 
Bhusan V. Gobinda Bandhu, 39 C. L. J. 236: 25 Cr. 
L. J. 1258; (1924) A. I. R. (C.) 1018 266 

- SS. 182, 211, distinction between — In¬ 
gredients of offences. 

To constitute an offence under section 182, Penal 
Code, the information given to a public servant 
should not only be false in fact but it must be 
false to the knowledge or to the belief of the 
informant and it is not sufficient that the accused 
had reasons to believe it to be false; whereas, 
under section 211 it is sufficient if the accused 
makes liis complaint without any just grounds and 
when he acts without due care or caution. S X r. 
Emperor, 25 Cr. L. J. 1358 718 

- SS. 182, 211 —False report" and "false 

charge," distinciion between — Intention. 

11 the complainant coniines himself to report¬ 
ing what Jie knows of the facts, stating his 
suspicions, and leaving the matter to be further 
investigated by the Police, or leaving the Police to 
take such course as they think riglit in the per¬ 
formance of their duty, he may be making a report, 
but he is not making a charge. But if he takes 
the further step, without waiting for any official 
investigation, of definitely alleging his belief in the 
guilt of a specified person, ana his desire that 
the specified i>erson be proceeded against in Court, 
that act of his, whether verbal or written, if made 
to an officer of the law authorised to initiate pro¬ 
ceedings based upon the complainant’s statement, 
whether amounting to an expression of the com¬ 
plainant’s belief in the guilt of the specified per¬ 
son, or his desire that Court proceedings be taken 
against him, amounts to making a charge. A 
Kashi Ram v. Emperor, 22 A. L. J. 829; 10 0. A 
A. L, R. 918; 25 Cr. L. J. 1239; (1924) A.l.R. (AJ 
779 167 

- SS. 186, 189— Arrest — Obstruction--^ 

Threat of violence — Offence. 

Where a person arrested in execution of A 
decree refuses to follow the peon who arrests 
him, and threatens to use violence, the whole 
occurrence amounts to one offence under sec¬ 
tion 189, Penal Code, and a conviction for two 
offences under sections lb6 and 189, Penal Code, 
is not justiiied. Pat Jagarnatu v. Emperor, 25 
Cr. L. J.123/ 165 

-s. 193 —Application to refer case to Jirga 

under Frontier cHnies Regulations—Summaiy 
erujuii'y—Froceedings whether judicial^Magii^ 
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trate whether can administer oath—Giving false 
evidence, charge of, whether can be sustained. 

A applied to the District Magristrate stating 
that his son had been, murdered by certain 
Iversons and asking that the case lie referred to 
a Council of Elders under the Trontier Crimes 
Regulations of 1001. The District Magistrate 
directed the Magistrate llaqa to make a summary 
enquiry into the case and tl»e Magistiato Jlaqa 
thereupon took the statement on oath of the appli¬ 
cant and his four witnesses. The aj)plicaul.s 
story having been found to be false, complaints 
were framed against him and his witnesses 
under section 193, Penal Code: 

Held, that as the statements of the accused 
were not taken by the Magistrate in tlio course 
of any judicial proceeding and as lie liad no 
authority to administer an oath, the accused 
could not be convicted of giving false evidence 
under section 193, Penal (.'ode. L Jah.vngik r. 
Emperor, 6 L. L. J. 375; 25 Cr, L. J. 1350; (1924) 
A. I. R. (L.) 729 710 

- s. 193 —Perjury—Contradictory state¬ 
ments in civil and criminal j»rocee<ling.s 
Alternative charge —Series of acts- Sanction 
to prosecute — Ajiplication to both Courts, wlic- 
ther necessary. See Criminal Puoceiu hk 

s. 195 * 

SS. 201. 302- Murder, charge of—Alter¬ 


native charge of causing evidence of offence to 
disappear — Prejudice- 'Vest. 

It is not illegal to cliarge an accused person tir.st, 
with having committed a murder, ami sccomlly, ni 
the alternative, if tlic evidence does not show that 
he committed the murder, of having been guilt\ o 
causing evidence of the ofTence to disappear, with 
the intention of screening tlie olTender. 1 he lea 
test is, whether the accused has l^een prejndiced 
by the alternative charge made in one trial, b 
Han'Mappa Rlmirappa V. Emperor, -o Pom. • 

231; (1923) A. I. R. (B.) 262 

-S. 211. See Penal Core. s. 182 718 

-S. 211 


—“False report ' anfl “false charge, 
distinction between Intention. .SVe Penal Coi>i^ 

s. 182 

cc A4-7— O(fences under sectioyxs. 


whtthtr stparatl oifencea-Constculivt senltnces. 

propl'iety of. 


Penal Code, cannot be aissociaieu xiu.w 

under section 295. Penal Code wlucl only had 

expression in the entry into the ■ to 

two offences are really one and it * . ^ L 

pass consecutive sentences of imp ^ 

each of them. O Bahra v. Emperor. -- • ^ gy 
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-S. 296 —Common Smgla 

—Series of attacks—One offmee. i>ce 

Code, s. 147 

S. 302-Muider, charge o£-Alternat.ve 


Penal Code— coutd. 

- S. 302 --T7nlawful as.sembly—Common 

object—Murder—Riglit of private defence. Sec 
Pe.nal Code. s. 97 156 

- SS. 304, 436 — Pire to huibling — Cun- 

viction under s. J,S() — Proof, nature of - "Ordi¬ 
narily used," meaning of—Attack on villaye 
Chamars— Child deserted by Cliainnrs in <'liaupn) 
—Accused setting fire to chaupal —Death of 
child. 

It is ab.solutely necessary', in order to convict 
under section 436 of the Penal (’ode. tn provf* 
lliat the building \vliicJi tlie accuse<l dost roN od 
came within one of llic three classes inenticneil 
in tlie section, and the words “ordinarily- n^cd" 
do not mean that other buildings arc from lime, 
to time used for puriioses such as tliose :<tated 
in tlie section but tliey mean lliat that ]*nrticulai- 
building is itself used. 

Certain villagers were convicted under seel ions 
304 and 430, Penal Code, for liaving made an 
attack on the C/Ki7«ac.^ of the village, resulting in 
the destruction by lire of their chaupal, and the 
death of a cliild’ therein. Jt appeared that on 
being attacked, the Chamays tied fnnu^ fie* sjiot 
ami left the child inside tlie chaupal. There was 
no evidence that tlic chaujuil was ordinarily u.s»mI 
as a human dwelling or for one of the oilier 
juirposes speoitied in seeti<>n l.'UJ. Xoi- <lid the 
accused know that the child was inside wluui 
thev set lire to it : 

Held, that under the eircnmsiances n<> ollence 
under seetion 301 or section Ihmal Code, had 

been established. A KHA\.fAN v. Ivmpkroi:. 2.> ('r. 
L. J. 1190; (1921) A. 1. R. (A.) 781 54 

_s. 304 {2) -Sudden light Kmfr blub 


“f ctusl^g evident olence to disapp.u- 

-Prljudic«-Te^t. See Penal Code, s, JUL 


causiyig death - Dangerous weapon. 

A dispute having arisen between the aecu.>,ed 
and another person about drawing water from a 
tap tliev abused each other ami tlie accused drew 
out his'knife and slabbed the latter with it. 
The knife pierced the chest and cut tin; lieart 
causing death. The knih* liad a bla<le oflhrceor 
four inches, and the Counsel for the ae.eus. d coii- 

temied that it was not a dangerous wea]>on : 

Held (li that a knife wliich actually eaii.-^ctl 
the fatal injury was undoubtedly a dangcious 

that tlie accused did not intend to cau.se 
dea*th or to cause suoli injury a.s was likely to 

Ciiuse death ; , .i * i 

(3) that liowever, he must have kIlo^vn that lie 

,v..« likeiv to cause deatli and was, therefore. 

guiltv of an offence under section 301. I>art 11 of 

riie Penal Code. L Khan Mir i-. Kmi-ehok. 2.> ( r. 

E. J. 1289 

s 325 —Conviction under section 32.5 

s^t aside--Rc-trial for oifcnc- myler sectiona 

31 323. See Criminal Ihioc..i»i he Cope, ^ " 

» “ ' 364- 

__g 325 -Riot—Gri.-vons iiurt -A-Vceusid. 

liability'of. See Pl.val Coi.k, d. MT 473 

__ 3 ^ 326— Ciiargc under .ss.^ '126, 119, 

Penal Code—Conviction under s. 326 E. galily 
- Prejudice. See Criminal Pkocepi ke Gm-r s. 

233 
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-- 8. 376 —Rape, offence of—Woman cry¬ 
ing and weeping—Statement to persons, admis¬ 
sibility of -Explanation of conduct—Corrobora¬ 
tion-Ravished woman, evidence of, value of— 
Punishmeut, measure of. See Eviuence Act, s. 
8 142 

— - S. 376—Rape, proof of—Probahilities of 

case. 

Accused was charged with rape of a girl of 
seventeen in a place where tlie girl could not easily 
liave been forced to go against her will. There was 
no physical proof of the rape, and the inference 
from me medical evidcuce was that at the time of 
the alleged otfence the girl was not a virgin: 

Held, that the offence had not been established 
against the accused. L Amir-ud-dik v. Emperor, 
(1923) A. I. K. (L.) 238; 25 Cr. L. J. 1254 64 

- S. 379— Common object—Theft—Sepa¬ 
rate sentences. See Penal Cope, s. 143 284 

— - SS. 397, 398, 114, 34— Dacoity — Dan- 

geroue weapons vsed — Offence — Sticks, whether 
"dangerous weapons" — Ss. SU, IH, operation of. 
Section 397 and not section 398, Indian Penal 

Code, applies to a case in which a dacoity has been 
committed, not merely attempted, and weapons 
were not merely carried by the dacoits but were 
actually used bj* them, if only by being shown or 
brandished, even without verbal threats of using 
them. 

The words of section 397 of the Penal Code 
do not exclude the operation of the provisions 
of sections 114 and 34 of the Code. 

Obiter.—Sticks are deadly weapons within the 
meaning of section 397, Penal Code, in a country 
where many, if not most, murders are committed 
with sticks. N Ghassu v. E.mperor, 25 Cr. L. J. 
1181 45 

-■ - 8. 406 —Criminal breach of trust—Sale 

of goods taken on approval with condition to pay 
cash—Titli of buyer of suck goods—Criminal 
Proced.ire Code (Act V of 1808), ss. 517, 590 — 
Contract Act {IX of 1872), $. 7S—Passing of 
^operty in goods. 

Where goods are taken on approval under the 
arrangement that property in them will pass to 
the person, who has taken them, only 

(i) when he exercises his approval and 
(ii) pays cash for the goods, 
the trust continues and the property in the goods 
does not pass to him until both the conditions 
are fulfilled. 

A buyer of the goods from such a person, before 
the property in them has passed to theii- seller, 
acquires no title to them and is not entitled, there¬ 
fore, on the conviction of the latter for criminal 
breach of trust, to get the goods from the Court. 
C Kbhitish Chandra v. Emperor, 51 C. 796; (1924) 
A. I. R. (C.) 816; 25 Cr. L. J. 1235 163 

— — — S. 409 —Criminal breach of trust— 
Offence where triable. See Criminal Procedure 
Code, s. 171 131 

— 8, 411 —Dishonestly receiving stolen 
property—Youthful first offender—Sentence of 
BIX months* rigorous imprisonment or deten¬ 
tion in Reformatory School—High Court, whe¬ 
ther can interfere. Sec Criminal Procedurb 
Code, b. 439 480 


Penal Code^ontd. 

- ss. 417, 420, distinction between — Juris¬ 
diction, absence of—Objection by accused—Trials 
whether vitiated—Second Class Magistrate, juris¬ 
diction of. 

No Tribunal can properly clutch jurisdiction 
by intentionally ignoring facts of aggravation 
which make the offence really cognizable only 
by a higher Tribunal; and where the accused 
himself has objected to the jurisdiction, in the 
lower Courts, the High Court will interfere in 
revision and set aside the conviction. 

Section 417, Penal Code, deals with cheating 
generally; but section 420 deals with that aggravat¬ 
ed species of cheating which involves delivery of 
property or destruction of valuable security. 

A Second Class Magistrate has no jurisdiction 
to try an offence under section 420, Penal Code, 
though one under section 417 is tidable by him. M 
Setti Rangayya V. SoMAPPA, 25 Cr. L. J. 1193 57 

- S. 420 —Attempt to cheat—Abetment— 

False claim against Insurance Company—Con¬ 
spiracy. See Penal Code, s. 107 39 

■- S» 420 — Cheating—Creditor receiving 

payment of debt—Subsequent denial — Offence. 
Accused received from the complainant, his 
debtor, cash and cattle in payment of the debt 
due the latter. Subsequently he gave the 

complainant notice calling upon him to pay 
the debt and denied the receipt of the cash and 
cattle : 

Held, that, in the absence of proof that the 
accused received payment of the debt with the 
pre-conceived intention of denying it later on, 
he could not be held to have committed an 
offence under section 420 of the Penal Code. L 
Ram Saran v. E.mperor, (1923) A. I. R. (L.) 621; 
25 Cr. L. J. 13!1 479 

- s. 420—Conspiracy to cheat—Charge 

covering three transactions—Different overt acts 
—Charge, whether bad—Transactions interven¬ 
ing overt acts, effect of—-Cheating, charge of, 
what must contain—Omission to mention per¬ 
sons deceived, whether fatal—Fraudulent bills 
presented at different times—Offences, whether 
separate—Evidence of cheating, whether material 
for proving conspiraev. See Penal Code, s. 
120B 645 

- S. 436 —Fire to building—Conviction 

under s. 436—Proof, nature of—“Ordinarily 
used,” meaning of. See Penal Code, s. 304 54 

- ss. 447, 295—Offences under sections, 

whether separate offences—Consecutive sentences, 
propriety of. See Penal Code, s. 295 37 

- S. 448 —House ty'espass—Criminal intent 

—Bona fides. 

The offence of house trespass is not complete 
unless there is an Intent to commit an offence or 
to intimidate, insult or annoy some one in pos¬ 
session of property. It is not enough that the 
accused should know that his act is likely to have 
such an effect. 

When the action of an accused is open to two 
constructions, one criminal and the other honest, 
the Court should not assume that it was criminal, 
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Penal Code— contd. 

On information that the complainant had a 
pot of toddy in liis house in excess of the 
quantity which one individual may possess with¬ 
out license, the accused, a village taliari, went 
inside the house, brought out the pot and placed 
it on the verandah and remained guarding it 
till the Police, to whom he sent a message about 
the commission of the offence, arrived. On revi¬ 
sion against conviction for house trespass : 

Held, that although the accused as a taliaTi 
had no authority to seize and detain liquor which 
he believed was liable to confiscation under tl;e 
Abkari Act, his conduct in entering the house was 
bona ^de and without any criminal intent, and his 
conviction could not stand. M Nakayasa, In re, 
20 L. W. 239; (1924; A. I. R. (M.) 816; 25. Cr. L. J. 
122 149 

- S. 457 —House trespass with intent to 

commit adultery — Husband's consent or conniv¬ 
ance, proof of. 

The Court has got to be satisfied before con¬ 
victing a person of an offence under section 457 
of the Penal Code, when the offence charged is 
of house trespass witli intent to commit adultery, 
that there was no consent or connivance by 
the husband. C Palaram KrNDr r. Emperor. 25 
Or. 1.. J. 1186 50 

- SS. 465, 467, ^7\—Forijeru—0^cnc(, 

nature of. . ^ . 

The nature of the offence of forgery does not 

depend on the use to which the document 

is put. If it is used fraudulently or dishonestly 

and if it purported to be a valuaj)le .seeurit>. 

the punishment provided by section 16< and not that 

provided by section 16.5. Penal Code would 

be that to which the accused would be liable undei 

section 471. C j;- 

N 947; 40 C. E. J. 13.); Cr. L. J. 1-1'. 

A. I R. (C.) 900 

_ S. 467 -/''orf/en/—drrfffr of forged re- 

Th^ writer of a forged receipt cannot be con¬ 
victed of an offence under section 4h< ""‘j 

sence of evidence that he was present at the c\e 
cution of the receipt or that lie 
to use it. C Mazher Ammau r. E.mperor. 2j Ck 

J. 1253 494 — Bigamy —Mona Silch Anand 

rSInX’ ^rofcX^ the Sikh religioa though a 

"To T/ani rites, and such a 

valid for all intents and purposes. 

under section 494. Penal Code. L alu 

EM..EBOa ,^25^Cr._UX m9 i.,.,,, elaim 

against Insurance 

Attempt and preparation, dis 

_±l£l:T sST-cLrge o£ cheating - Kvidence 

sufficient to prove [I'empT^ 5ee*^Pp^NAr’ 

whether can be convicted ot attempi. 

Code, s. 120 B 

Pensions Act (XXIII of I Sm ®; Zh^etZr 




a sutli- 
of the 


Pensions Act- cundd. 

A suit for a declamtion that plaintiff is tli^ 
sole owner of a certain share in a jugir cannot 
proceed willKnit a certificate from the Collec¬ 
tor under section G of the Pensions Acl. 

But the absence of a certificate is nol a sutli- 
eient ground for the summary rejection of the 
plaintiffs appeal and the hearing may be ad¬ 
journed to enable the plaintiff-appellant to obtain 
the certificate. L B.\ric.vt I’llam r. Fashj Ullmi 
6 L. L. J. 3i:i 486 

Pleadings. Sec Act or .SfATi 779 

-, amendment of. See Prochiu’rk 964 

-^ amendment (if, object of - Pending .«»uil - 

Fresh defence, whether can be taken—Court, 
discretion of. See Civil Proceplre Code, s. l.j.'i 

65 

-Amendment of plaint—Fre.sli allegation 

of fraud, whether permissible. Sec C’ivil Pro- 
CEDCRH Code, O. VI, u. 17 492 

•-Inconsistent pleadings—Alternative relief 

Intention to defraud Court— "In pari delicto,'' 
maxim of. See Civil Procedure Codk, O. U. 
B. 3 333 

- Inconsistent pleadings, whether permissi¬ 
ble. 

'Phe Code of (Uvil Procedure does n<.t jjrohibit 
iiu'onsistoni plcadingv^, ami Iherr nolhiiig 
to prevent either party fiom setting iij* two or 
nu>re inconsistent .sets <d‘ material faets ami 
clainiing relief thereumler in tin* allernativi-. A 
j)laintiff may rdy upon .several different rights 
alternatively, allhoiigli they may be inconsistent ; 
.so, a defendant may raise, by his .stat.-menl ..f 
defence, wilhmit leave, a.s many <Iistinct and 
separate, and. tliendore, ineon.sistent, defeiu-es as 
he mav’ think proper. C Bni hAV.Moin.M pAsr r. 
KrMt'i>HAi-A Dasi, 28 C. . N. 1.>1; .^1) ( F. 3 
110; (1921). A. I. R. iC.) 167 934 

_ Li nitation, plea of. 

\ plea of limitation mav he taken at any stage 
of*th- litigation. A Mi hammad Ahotl Hasan e. 
Fin.v HrsAiN*, (1921) A. I. R- (A.) 4i.3 736 

_Objection to mode of proof, when to be 

taken. See Evidence Act, s 72 974 

_ Second appeal—Admissibility or relevancy 

of evidence, question of. i • -i j 

The question wliether a document is aamissible 

or not for want of registration or irrelcv.ancy. 

can be raised at any stage of the case. 0 SonDi 

Bepari V. Budhai 

practice - Counter-claim—Specific performance 

of contract-Temporary sale. 

Though there is no provision relating to 
com ter^dauns in the Civil Pro.oeduie ( ode. tln-re 
U nothing to prevent a Judge treating a properly 
stamp-d Sountcr-<daim as tlie plaint m a crosH- 

siiit and hearing the two together. 

® and discretionary relief f»f siicciUo 


suit and iiearing the two togetlier. 

The equitable and discretionary re 


i>erforinauce cannot be grantcl wiicre llie tran.s- 
actionis described as a temporary and m.t as an 
sale R Saya Bya v. Mauno Kyaw Shun, 

^R *'2i6;"(1924) A. I. R. (R-) 3-lC 721 
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Practice -^oneld, 

-Right of accused to reply. See Chtmi- 

NAD Procedi rk Code, s. 42'i 37 

-Right of appellants’ Counsel to reply. 

See Criminal Procedcuf Code. s. 423 33 

- I.'nrepin'fed jinh^ment of lli(/h Court, 

exhihitintj of. 

('ourts should depend ujam reported cases for 
guidance. 

The practice of exliibiting certified copies of 
judgments in unrepurted cases of the Higli Court 
IS deprocnbie. M Saiiaiu Wa Reddi r. Lingarpa 
Asari. 20 1.. W. l.M: 1021 M. W. .V. S33: il02l> 
A I. K. M. so; 942 

Precedents, lolut of. 

A case is an authoritv unlv for wliat it decides 
and is no aulliority for what may seem to follow 
from the reasonings adopted in the case. A 
Di Rtu Prasad v. Tameshwar Prasad, i 1924; A I. R. 
{A.)897; 4G A.7o4 243 

Pre-emption — Permanevtly settled ai'ea — Revi~ 
51071 of records—Knirij of contract for pre-emp¬ 
tion—Parties, heirs of, whether bonnd. 

In a permanently settled area, where there is 
no settlement hut only a revision of records for 
which no time is fixed, if there is an entry of a 
contract for pre-emption in the record of revision, 
the contract will not bind the heirs of the 
original parties to the contract, an agreement of 
this nature being against the rule against per¬ 
petuities. A Balli Singh v. Raghuhar Singh. 21 
A. L. J. 113; 45 A. 492; (1923) A. 1. R. (A.) 511 

643 

-— Wajib-ul-arz liberty of transfer 

—Pa7’h‘ff07i of village—Agreement between pr<t- 
prietfo's recognising pi'c-emption- -Agreement, 
nature of — Successors-in-interest of proprietors, 
whether bound. 

A custom excluding the right of pre-emption 
can be validly superseded by the agreement of 
the proprietors of the village and such an 
agreement binds their sucoessors-in-title. 

In a suit for pre-emption of a sale the defence 
was the existence of a custom contrary to the 
right of pre-emption. The wajib-ul-orz of the 
village provided that every co-sharer was at 
liberty to transfer his share to any one ho 
pleased. Another icajib-ul-arz i)repared subsequent¬ 
ly at the time of the partition of the village modifi¬ 
ed this provision by saying that in case of a 
sale the pre-emptor had the right to pre¬ 
empt : 

tJeld, (1) that the original wajib-ul-arz did 
establish a custom excluding the legal right of 
pr^-emption, but this custom was abrogated by 
the agreement of the proprietors at the time of 
the partition of the village; 

(2) that the agreement to supersede the custom 
was an agreement in relation to the right of 
transfer of the proprietary interest in the soil 
of the village and must nm Avith the land; 

(3; that consequently the agreement was bind¬ 
ing on the successors-in-interest of the proprietors. 
O Maqbul-l’n-xissa r. Bansidhar, 11 O. L. J 319- 
(1924) A.I. R.iO.)3S2 92 

•- Wajib-ul-arz— Interpretation — Ambiguity, 

effect of—Pre-emptive clause containing exirane- 


Pre-emption— contd. 

ons matter—Presumption of custom, whether 

arises—Custom of pre-emption—Burden of proof. 

Plaintiffs sued for pre-emption alleging that 
they wei*e co-sharers in the thok while defend¬ 
ants were stningers. It appeared that the village 
comprised two thoks, that the plaintiffs were co- 
sharers in llie thok in which the property in suit 
was situated and that the defendants were co- 
sharers in the other thok. The paragraph of the 
wajib-ul-arz dealing with the right of pre-emp¬ 
tion provided that in the case of a transfer by 
sale or mortgage but not by a gift, the claim to 
the right of pre-emption shall belong first to an 
own brother, and nephew, then to a paternal cousin, 
a partner in the property, then to the co-sharer 
in the thok and then to the co-sharer of the 
village. It provided further that “gift will be 
made in favour of an own brother and nephew 
or daughter's son or for a charitable purpose and 
not otherwise”; 

Held, (1) that the inclusion of extraneous matters 
in tlie same clause which could not possibly be 
the subject of a custom, i)recluded the possibility 
of the clause being treated as a record of custom 
in regard to any of the matters of which that 
clause formed a part ; 

i2) that the terms of the wajib-ul-arz were 
ambiguous and capable of two interpretations ; 

(3) that for these reasons the plaintiffs’ claim 
was hound to fail. 

Per Kanhaiya Lai, J. —A wnjih-ul-arz is in 
the absence of intrinsic or extrinsic evidence to 
the contrary a prima facie evidence of the custom 
it records. 

Kach wiijih-nl-arz must be interpreted accord¬ 
ing to its own terms, and in the absence of 
any terms of limitation in a pre-emption clause 
conlining its opeiatitm to a transfer in favour of 
a stranger, the right of pre-emption can le 
enforced, so far as it may be, between the persons 
belonging to the different categories mentioned 
in tlie wajib-ul-arz iiiter sc. 

Wliere all the lands belonging to the parent 
khatas are held in severalty, the mere existence 
of a common khata containing certain barren, 
uncultivated or nbadi lands, which usually remain 
the property of all the co-sharers of the village 
till a partition is formally effected, cannot make 
a person who belongs in other respects to one 
class or category, a joint co-sharer with another 
who belongs to another class or category, as 
regards any separate interest the latter may sell. 

here a wajib-ul-arz contains matters which 
cannot properly or possibly be the subject of a 
custom, then the ordinary presumption that the 
wajib-ul-arz is a prima facie record of a custom 
is overturned by the intemal evidence afforded 
by the other terms embodied therein though they 
may be separable from the rest. 

Per Sviaiman, J. —The burden of proving the 
custom of pre-emption lies on the plaintiff. The 
plaintiff pre-emptor cannot succeed by merely 
proA-ing that a custom of pre-emption exists in 
the village. He has to show that that particular 
custom exists which Avould entitle him to a decree 
against the defendant A-endee. 
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^ re-e m pti o n—condd. 

If the only evidence which the i)hiintiff can 
produce is ambiguous, that is to say, is capable 
of two interpretations, and if on one »)f sucli 
interpretations the suit cannot succeed, then tiie 
Buitmust fail, and it is not the duty of the Court to 
give it necessarily tlie otlier interjnetation which 
would entitle the plaintiff to a decree. 

If the clause of pre-emption contains matters 
which cannot possibly be a record of custom, 
then the ordinary presumption which arises that 
the entry is one of custom, is negatived. A L.\l- 
ctiAXn V. Ram Chand, A. 1. K. lA.) 7a3 526 

■ Wajib-ul-arz — Presumption- Xon-cxist- 

ence of custom in neighbouring maluil, effect of 
—Evidence--“Co-sharer, " meaning of - Proprie¬ 
tor not having specitied share, whether co-sharer 
—Right to pre-empt. See Cpstom Pre-emi*tion 

196 

Presidency Towns Insolvency Act (III of 

1909), SS. 7, 52 (ID (Cp-.lfe?Ta«n7e document 
— General words following specified words — 
Co7istruction—Eiusdom generis, doctrine of. 

In mercantile documents where there are general 
words following particular and specilic words, the 
general words must be conffned to the things 
of the same kind as those specitied. 

The doctrine of ejusdem generis does not appl\ 
unless there is a genus or class or category. 

In a hypothecation instrument where there is a 
distinct category dealing with varu.us kinds of 
timber which constituted the stock-in-trade of tlie 
mortgagor who was a timber trader and a saw 
mill owner, the words “goods, chattels. an<l stock- 
in-trade" must be read ejusdem generis with l ie 
preceding words so as not to include 

R JosEi’H, In re, '2 K 272; (P)2D A. I. H. (R. 

_ SS. 36, 90 Cii'(7 Procedure Code ('.let 

V n-f IQOS) O XVI—Witness summoned under 
Act! posuinof-Court, jurisdiction of-Witness 
residing more than 200 miles away. 

A person summoned under section 30 G) of 
the Presidency Towns Insolvency A<*t doe.'* not, 
at any rate in ^all cases, fall within tlie category ot 
an ordinary witness to wlio.n tlie provisions of 
O. XVI of the Civil Procedure Code relate^ 

Tlie proviso to section UO of the Insolvenej A 

makes it quite clear that it was 

fetter the Court in the exercise of its jiiiisclic 

tion under section 36 by any limitation imposed by 
the Code of Civil Procedure. 

The Court has power under •^*1 „„„ 

Presidenev Towns Insolvency Act to summon 
before it persons who reside at a greater distanc 

than 200 miles. ii:„„ cnri nth-r 

In such cases proper travelling 

expenses should bo tendered ,v*fiiiired to 

poLible the convenience of 

attend should be considered. C (C ) 4*^7 76 

In re, 27 C. W. N. 370; (19i^3) A. 1. R. W-) 4-i /o 

Presumption-Alienation by 

versioners, consent oi iN-cessii.v ^ 

Hin’DU Law—Alien’ation 


Presumption —conoid. 

-Ajipeal filed in wrong Conri—Bona Tide 

mistake l*resumi»tion. See Limitation Act s 

•> 594 

-as to per.son’s deafli. Sec IO\niEN'ri-: Act. 

s. 107 27 

-Lf‘gitimai*y—Child lK*rn 11 months after 

father's dealli I’liehnstity of mother Presumj - 
tion. See MriiAMMAKAN Law 592 

- of advancement—Criterion. See Henami 

TUANSAITION 8 32 

of geunineness of document-—Period of 
30 year.s, eompntation of. See I'L ipence Ai t s 
90 487 

-Recurd of Rights. See Benoal Tenancy 

Act, s. 103 (/i) 879 


of genuineness of 
30 ycans, e(*mpn(ation i>f. 
90 


-Record of Rights. iS'ee Bengal Tenancy 

Act, s. 103 (/i) 879 

- - - Sedition Intention, how' determined— 

Prosecution, wiiether hound to prodiu-e direct 
evidence - Presumption. See 1*enal Code, s. 121 
A 574 

-Transfer of property by Anglo-Indians— 

Presumption of advancement, whether arises. 
See Benami transaction 686 

-L'rgfiit need of money I'snrious interest 

- Presumjilion of undue influence, wiiether 

arises. See Contr.vct Act, s. 10 817 

- Wajib-uUarz, entries in. Sec Ccstom 

- IhtE-EMlTION 196 

Principal and agent—Parc/ta^e by agent - 
Agent, whether aceiuircs property in goods bought 

- Goods destroyed by fire- ,\gent, liability of. 
When a relationship of agent and principal 

exists between two persons and tlie acfiil enteis 
into a contract for jnircha.se of go.ulscn l>ehalf <jf 
his primupal. proiierty in the goods houglil floes 
U(*t pass to tlie agent as against (he jirincipal. 

Therefore, where goods ifureluKsed l«y an agent 
on belialf of his principal arc destrovefl by lire, the 
principal and not the agent must hear the loss. 
C Dhaniwt SiNc.H r. Hari Charan, (’. \V. N 

121 683 

probate and Administration Act iV of 188L, 
S. 2 . 3 - Hindu joint family - Letters of Adminis¬ 
tration- Co-parcener, whether can apply. 

A co-iiarcerier in a Hiiiflu joint family hue no 
locus .standi to apply for Letters of Administration 
on the deatli of another co-parcener. 

A co-parcener cannot make a Will of his un¬ 
divided share in a Hindu joint family property 
and when he dies, he cannot bo said to he intestate. 
Section 23, Probate and Administration Act, deals 
onlv w’ith the administration o£ llie estate of an iri- 
tostale persfin. R Ramagiri v. Covind.ummaii. 3 
Bur. L. J. 110; (1924) A. 1. K. (R.; 32!) 824 

_3S. 78— Appointment of administrator 

_ Considerations for Court— Unwilling person 

as administratoi — Security. 

\ Court in exercising its discretion in ap- 
noluling an administrator undf'r section 11 of Hie 
Probate and Administratn-n Act. will have legard 
L consanguinitv, amount of interest, the safety 
of ?hr estate ind probability tl.at it wilt b® 
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probate and Administration Act —concld 


Provincial Insolvency Act—1907—concld. 


properly administered. It is not to be . guided 
hv the wishes or feelings of parties, it is to 
look to the benetit of tlie estate and t(» that of 
all persons interested in the distribution of the 
property. Therefore, it is not in the interest of 
the property to appoint a person who is in 
involved circumstances and whose creditors have 
alreadv taken proceedings against him for the 
realization of their dues; nor sliould administra¬ 
tion be forced upon a j^erson unwilling to take 
it or not ready to furnish security to the satis¬ 
faction of the*Court in accordance with section 78 
of the Act. C Siv.vD.vs ^Ii kerjee v. yuuESDRA Nath 
Chatterjee, 40 C. L. J. '^4 382 

__SS. 70, 71, S3~ Civil Procedure Code 

{Act V' of lOOS), 0. VI, r. lo~ Caveat, form 
or— J^rocedure in CfoUentious cases. 


In contentious cases under the Probate and 
Administration Act the provisions of that Act read 
with the Civil Procedure Code should be followed 
■with regard to the tiling and the form of 
caveats and the procedure to be adopted. 

Caveats under section 70 of the Probate and 
Administration Act should be in the form pre¬ 
scribed in section 71 and in contentious cases, the 
objections to the grant and the reply thereto 
should be in the form of pleadings properly 
veritied in accordance with the provisions of 
O. VI, r. 15, Civil Procedure Code. The pro¬ 
ceedings thereafter should taice the form of a 
suit in which issues shovld be framed and parties 
examined on oath. R U Shwe Min r. Mai’nu 
S^soGvi, 3 Bur.U J. G8; tl924j A. I. 11. (R.) 

273 

Procedure— Party entit;ect to equitable relief— 

Court, duty of — Pleadings, amendment of. 


When a Court is able to discover an equitable 
relief to which the plaintiff is entitled, it would be 
well-advised to allow the plaintifT where the 
defendant has been obviously m default, to take 
advantage of any such equitable relief to which 
he is entitled under the law. and if necessary, to 
treat his pleadings as amended for that purpose 
even at the appellate stage of the suit. C Dina- 
NATU V. Gour Nath 964 

provident Funds Act fIX of 1897), ss. 2 (4), 4 

(D_“Compulsory deposit," what is—Deposit, 
whether ceases to be compulsory on death or 
retirement—Deposit, whether liable to attach¬ 
ment See Civil Procedure Code, s. 60 (1) (k) 

69 

Provincial Insolvency Act (III of 1907), ss. 2 
(1), 16 —Hindu Law—Joint family—Father ad^ 
judicated insolvent — Sons' interest whether vests 
ni Official Receiver—Nature of fathers powers — 
Suit by sons for partition — Decree, nature of. 

On the adjudication as an insolvent of an 
undivided Hindu father what, in addition to his 
interest, vests in the Official Receiver is not only 
the power to dispose of the sons shares for the 
satisfaction of the debts which are neither 
illegal nor immoral but the entue property in¬ 
clusive of the shares of the sons therein. 


Nor is such vesting conditional, contingent 
upon or proportionate lo the debts of the father 
which are neither illegal nor immoral. 

The property, however, so vests only for the pur¬ 
pose of enabling the Receiver to exercise the power 
of sale which the father had of disposing of the 
property for discharge of debts of an unobjection¬ 
able character. Tlie sons, therefore, can in proper 
proceedings require to have it determined in 
respect of which debts such power can be 
exercised and in respect of which not, and to 
have made over to them w'hat is left after the 
administration of the insolvent’s estate and the 
due exercise of the powers by the Official Re¬ 
ceiver. 

A suit by Hindu sons for partition is not 
barred by the adjudication of the father as 
insolvent. In such a suit, the question of the 
illegality or immorality of the father’s debts 
should be tried and the sons declared separate 
in status from the father, only the actual division 
by metes and bounds and the passing of the 
final decree must be deferred till the completion 
of the administration of the estate and its divest¬ 
ment from the hands of the Official Receiver. 

Per Srinivasa Iyengar, J. —The power of a 
father to dispose of his sons’ shares also, for the 
payment of his debts is not in the nature of a 
latent power which comes into existence on the 
coming into existence of certain conditions pre¬ 
cedent but a potential power over the entire 
property exercisable by him validly, subject only 
to tlie sons successfully questioning tlie same in 
proper proceedings. 

The vesting of the interest in the Official 
Receiver on a Hindu father’s insolvency must be 
regarded as in the nature of a tixist for the 
exercise of the father’s power of disposal of the 
family jiroperty for his antecedent debts on the 
one hand and on the other for the ascertainment 
and delivery over to the sons of the remainder of 
the property, if any. M Kuppusami Gounpan r. 
Marimuthu Gounpan, 47 M. L. J. 487; (l\)2A) M. W. 
N. 807; 20 L. W. 783 438 

Provincial Insolvency Act (V of 1920), s. 6, 

cl. (g) -Notice to creditors suspending payment 

of debts—Act of insolvency. 

A notice by a debtor to his creditors that he had 
suspended payment of debts is a sufficient act of 
insolvency so as to justify a petition under section 
6 clause (g- of the Provincial Insolvency Act. O 
Banarsi Das v. Baldeo Das-Bakarsi Das 742 

-S. 53 —Release in favour of father — 

Subsequent insolvency—Anticipatory fraud—Onus 

of proof —Bona tides. 

It is not necessary that a man should actually 
be indebted at the time he enters into a voluntary 
settlement to make it fraudulent; if he does it 
with a view to his being indebted at a future 
time, it is equally fraudulent, and ought to be 
set aside. A man can commit what may be 
termed compendiously “anticipatory fraud” and 
effect a transfer of his properties with a "view to 
get into debt and prevent tus creditors getting 
at his property. 



Vol. 82] 


GENERAL INDEX. 


1131 


Provincial Insolvency Act— 1920 -concM. 

“Under section. 53 of the Pn>vincinl Insolvencv 

% 

Act, every transaction which an insolvent enters 
into within two years previous ft) lus insolvency is 
treated as prima facie invalid and the Imrden is on 
the insolvent or the alienee to show that the trans¬ 
action impeached is a valid and hona fide one. 

Both good faith and valuable consideration 
have to be proved. The circunistanc(>s under 
which the deed came to he exe-’iittMl, tin* cove¬ 
nants made therein, the conduct of the inirties 
both at the time and subsequently have all to bo 
taken into consiileration. If the transfer was 
really intended to be carried out and was ma<le 
bona fide for saving the insolvcuit from incurring 
debts and ruining himself, the transfer would 
not be interfered with, but if oircunistances show 
that the transferor was actually screening his 
properties from the reacli of his future creditors, 
the transfer would be a fraudulent one. M Officiai. 
Receiver, Tanjohk r. VEnnACPA Mi daliar, n‘.^24) 
M. W. N. 50fi; 47 M. L. J. 431; 20 L. W. 083; (1021) 
A. 1. R. (M.) 865 450 

-S. 53—Safe by iiuiolvcut Vendee payimj 

off mortgage—Sale held fraudulent—\ endee whe¬ 
ther entitled to redemption amount. 

If a person, in whose favour a sale is executed 
by an insolvent, pays off a mortgage on the trans¬ 
ferred property, he is entitled to be entered as 
a scheduled creditor to the extent of the amount 
paid by him, even tliough the sale is set aside 
by the Insolvency Court under section 53 of the 
Provincial Insolvency Court as fraudulent and 

void as against the Receiver. . 

The principle that where both parties to a void 
agreement are equally to blame in the matter the 
law will restore to neither of them any advantage 
that he may have allowed the other to get from him 
has no application to a case wher • t c object of tlu. 
fraud has be^u wholly frustrated. N Iva-MFUAsad t. 

JA8KARAN 

Provincial Small Cause Courts Act (IX oj 
1387 ) S. 17—"Attachment and older or 

attachment." distinction between-** 

has inherent powers—Small Cause 
can order attachment before judgment of im¬ 
moveable property. See Civil Pkoceui ll Code. 

^ _sch II Art. Q--Landlord and cultivator 

^Settlement of land on 

whether tenant or servantSuxi by landlor 

Small Cawse Coxirt, jurisdiction of 

Plaintiff settled certain land 

the latter stipulating to J on 

share of the paddy and ® w'' u to deliver 25 
the land, and in case of ,vith 

per cent, more as :„,iitto recover 

local usage. In a suit by the plaintili to iccoAer 

the price of his share : enorrpet that 

Held, that there was servant 

Us "se?the question whether 


Provincial Small Cause Courts Act— concld. 

the defendant is a tenant oi n servant of tlic 
j>laintiff dep'-ml.s upon the terms of the agree¬ 
ment and all tlie circumsfance.s nf the ca.se. C 
3aD.\U CHA.S'DUA SvNTIiA C. (bU’At, <'lt'M)t:.V Dl'n.VVTn 

2S C. W. X. SIS; I 11)21) A. I k. iV.) 83: 94 

-Sch. II, Art. 18 — Suit for rccovo-y of 

money from trustee.'i persoiuUy and from' iruf 
oitdte, nature of, 

A suit for recovery of money from the trustees of 
a temple personally nnri from out of tlie temple 
funds is not one "relating to a trust" within the 
me ining of Art. 18 of Seh. 11 to the Provincial 
Small Ciu.se (\>nrts Act and is. tlicreforc, one of a 
small cause nature. 

Tlie f let that it may be necessary to determine, 
in a suit whether tii'^ trust property is liable can¬ 
not make the suit one relating to a tnist. M 
V.VTAKKEl'AT KoVILAK.VTH V. UaMA fbSH.VliODV 1006 

Public Gambling Act (III of 1867, s. 13-- 
Legislature, intention of -"Public /dace," mean¬ 
ing of - Que.^tion. ho u determined. 

In enacting the Public (Jamhling Act the Lc'^i^-- 

laturc Jiad in view the j)revention of pul)lic injurv 
to moral standards and cannot he conceived of as 
liaving been even remotely concerned wiiii the 
protection of public title to any j.articular pro- 
perty. ’ ^ 

For the purpose of determining wJictlier a j>Iacc 
is a public place witliin tlie meaning of section 13 
of the Public (Jamhling Act, wliat lus to be taken 
into consideration is not the question of title to the 
place nor the nature of its metes and hounds 
but the use to whicli the place, is put. A Tci.sin 
1>AS V. lOuFF.ROk, 22 A. k. J. 711; 1!J21; A. J. iC tA i 

768; -16 787 476 

Public hlg‘T//fty Fuiini’diafc o' 

f-*rivate -■ /hi—J ufriug ■uie.U S ccioI dam lyr. 

A ri^lit of imnediatj acccjs from private pro¬ 
perly to a jiublic Jiighway, as a private rigiit, i.s 
distinct from the riglit of the owner of that pro¬ 
perty to use the Jiigliway it.self as one of the 
pulilic. An infringement of such juivatc right 
of access amounts to special flamagc to found a 
private action tlicreon against tlie infringement. 
A Hangman Prasad c. kAGiiLWATii IbiASAD, 22 A l/ 
J. 5G8: 16 A. 573; (1021) A. I k. (A.) 715 659 

Punishment— offence- Daily fine — 
Order, legality of. 

Jt is bad in law to impo.se a daily lino in 
anticipation of the commission of an ofieiicc. 
Pat Pancham S.\o V. Emperor, 25 Cr. L. J. 1.1.57 

717 

Punjab Alienation of Land Act (XIII of 1900), 

S. 9 —Mortgage by conditional sale~Suit for fore¬ 
closure—Year of grace expiring after passing of 
Act—Act, whether applicable—Widow of agricul¬ 
turist — Decree, ex parte, for possession against 
widow—Interest of reversioners not protected 
— Reversioners, whether bound. 

The Punjab Alienation of Land Act applies to a 
suit for foreclo.sure of a mortgage by conditional 
sale in wliicli the year of grace expires a ter tlie 
passing of the Act. The proceeding.^ in such a 
suit remain pending until the year of grace lias 
expired and the mortgagor has debarred himself 
from tendering the mortgage money either to the 
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Court ^vhich issued the notice or to the mortgagee 
himself. 

If the widow of an agriculturist refuses to 
accept a modihcation of tlie mortgage-deed exe¬ 
cuted by her husband before the passing of the 
Punjab Alienation of Land Act, in the terms of the 
Act. and allows a decree for foreclosure of mort¬ 
gage by conditional sale to be passed against 
her ex parte, she d'.>es not do all in her power 
to protect the estate, and the reversioners of her 
husband, after her death, are not bound by that 
ex parte decree. L Ba.ir.\ng D.\s i\ Ghani Kam, 
A. I. K. iL.) 299 987 

Punjab Land Revenue Act (XVII of 1887), s. 

117 i2) —Order determining title — Appeal, where 
I ies. 

An appeal from an order passed by a Revenue 
Othcer acting under section 117 (2) of the Punjab 
Land Revenue Act would lie to the District 
Judge or to the High Court according to the 
value of the subject-matter. L Bhagwan’i i\ Nkt 
Ram 243 

Punjab Pre-emption Act (I Of 1913), s. 5ia) 

- Properly sold consisting of house and shop— 
Separate units—Pre-emptor, how far can succeed. 
Where in a suit for pre-emption the property 

sold consists of two units, a house and a shop, 
and both these buildings were regarded as 
separate by the Municipal Committee as well ns 
the vendor who received separate prices for 
both in the sale-deed, the suit of the plaintilT to 
pre-empt can succeed only in respect of tlie 
house and not in respect of the shop. L Nar.mn' 
SiN’c.H r. 3)IL'L Sin'gh, 6 L. L. J. 3-15 596 

-S. 30 i1)— “ Physical possessioi}," meaning 

of — Repoi'i to patwari, whether enough—Physical 
possessio7i, why necessary—Symbolieal possessioyi 

- ■-Property in possession of tenant of mortgagee 
incapable of physical possession by vendee. 

The mere reporting to the patwari that the 
vendor has relinquished possession and that the 
vendee lias assumed possession is no proof that there 
was a giving and taking of physical possession 
within the meaning of section .30 of the Pre¬ 
emption Act. 

The law of pre-emption insists on physical 
possession, because jihysical possession is visible 
to all concerned. It is a notice to all would-be pre- 
emptors that a change has occurred in the en¬ 
joyment and possession of the land in question 
and puts them to inquiry. 

In the case of cultivated land physical p>os- 
session may be taken even symbolically, but there 
must be some evidence of sjunbols employed. 

Property in the possession of a mortgagee and 
in the cultivating possession of a tenant under 
him at the time of sale, is not capable of bf'ing 
taken into physical possession by the vendee. 
L Thakur Sisgh i>. Kauam Singh 203 

Railway receipt— T?*an5/er by endorsement. 

The title of the consignor of goods to a 
Railway Company can be conveyed to another 
person hy an endorsement on the Railway receipt. 
A Firm Peare Lal-Qopi Nath v. East Indian 
Railway Co., 22 A. L. J. C63; 10 O. Sc A. L. R. 883; 
(1924) A. I. R. (A.) 574; 4C A. 691 351 


Railways Act (IX of 1890), S. 72— Contract Act 

(IX of 1872), $. 151—Bailment of goods—Station 
Master re(ainin <7 goods—Liability of Railway —■ 
Bailee, duty of. 

Where goods are delivered to a Station Master 
to be booked, but he being unable to book on 
account of stoppage of booking, keeps the goods 
on the Railway premises, under cover of a roofed 
platform, till the hooking re-opens, never definite¬ 
ly directing the plainlift to remove the goods, or 
telling him in unmistakable terms that the goods 
are ke])t at his own risk, nor at the same time 
delinitely accepting llie goods at Railway risk, 
and the goods are damaged in the retention, he 
by his conduct in keeping the goods in the 
Railway .shed satisfactorily proves that he accepted 
the bailment of the goods on behalf of the 
Railway Company and under section 72 of the 
Railways Act makes the Railway Company respon¬ 
sible for the loss. 

A bailee is bound to take care of the goods as 
he would have taken of his own goods of a 
similar nature and is bound in damages for 
loss resulting from his negligence. A Munna Lal 
V. East Indian Railway Company, (192.3) A. I. R. 
(A.) 71 772 

-S. 72 — Risk Note, Form B, signed by person 

delivei'ing goods to Company, whether valid — 
"Robbery", and "theft," whether synonymous — 
Theft from running train—Liability of Railway 
Ad itiinistration. 

A Risk Note in Fonn B signed by the person 
delivering the goods to the Railway Company is 
validly executed within the meaning of section 72 
of the Railways Act. 

The word “robbery" as used in Risk Note B 
is synonymous with “tlieft". 

lender the Risk Note H, where a plaintiff de¬ 
pends for Ins cause of action on wilful neglect on 
the '^f cither the Railway administration or 
any of its servants, he cannot succeed if it is shown 
that the loss of the goods was due to theft from a 
running train. A Firm Gopal Rai-Phul Chand r. 
Great Indian Peninsula Railway, (1924) A. I. R. 
^A.i 621 313 

Rangoon Rent Act (Bur. Act II of 1920), ss. 2 

fC), 10 (1) and (S')— Daily tenant — Verbal agi'ee- 
■nient- - Transferee for value — Tenant, whether 
landlord'—Ejectment of sub-tenant—Transfer of 
Propei'ty Act {IV of 1882), ss. 105, 106, 107. 

A daily tenant under a verbal agreement holds 
a lease of the premises within the meaning of 
sections 105, 106 and 107 of the Transfer of Pro¬ 
perty Act and all leases for whatever term are 
transfers for value provided the rent is payable. 

A lease is a limited transfer of the premises yet 
it is a transfer thereof and if the rent is payable 
the lessee is a transferee for value within the 
meaning of section 10 (5) of Rangoon Rent Act, 
and is entitled to the benefit of proviso to sec¬ 
tion 10 (1) of the Act. 

Where premises are occupied for the purposes 
of a person s business they are occupied by the 
j)?rson himself even though they are in the 
actual occupation of his workmen. R Azee Meah 
V. Jeewa, 3 Bur. L. J. 36; (1924) A. 1. R. (R.) 278 

381 
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Receiver — Account — Voxtchtrs — Vntconomical 
management—Objection — Proper course for dis¬ 
satisfied party. 

A Receiver should produce vouchers in support 
of his expenditure. The vouchers will bo ad¬ 
mitted as evidence of the payment of the sums 
therein specified, and credit given to the ac¬ 
counting party in the account, unless the other 
side shows some reasonable ground for impeach¬ 
ing the vouchers; but if any party objects, the 
affidavit or oral evidence of the person who 
received the money is required, and if this caimot 
be had, then proof must be given of his signa¬ 
ture to the voucher. 

The question that the management by a Re¬ 
ceiver has not been economical docs not properly 
arise when he submits his account in order that 
it may be i>assed. In other words, questions with 
regard to the soundness or prudence of the 
system of management adopted by a Receiver or 
charges of wilful default or neglect are not 
matters that can be disposed of in the shape of 

exceptions to account. . 

The proper course open to a party litigant, 
who is dissatisfied with the mode of man?ig^ 
ment, is to draw up a scheme and to submit it 
for the orders of the Court. C 
Golam Gone, 40 0. L. J. 28; (1921) A. 1. R. (C.) R)f>3 


— ,, ■ Mortgagee—Decree-holder allowed to 

remain in possession— Receiver appointed sub¬ 
sequently—Receiver’s right to remove decree- 
holder from possession. « 8 ee Civil 1 ROcnni’RE 
Code, O. XXXIV. it. 4 794 

_ ^powers of—Axiction sale by order of Court 

—Highest bid, whether to be accepted. 

The Receiver is an Officer of Court and whatever 
powers he exercises are delegated powers of the 
Court which it expressly gives him He has no 
powers except wliat the Court grants liiin. 

The ordinary rule regarding private auction is 
that where an auction is held without an\ le- 
servation, there is an implied . 

highest bid will be accepted. 
not apply to a sale by a Court Officer 

directions of the Court. 

In such a case it is 

that constitutes the contract, J'e* to bind 

asserts that the Court 0“*“^ ‘‘“A.i I must prmo 
the Court by Iris acceptance of "the 

it. The mere absence of “, « “ to 

published conditions of sale th • ,,g 

the conlirraation of ^T^njoned its power 

implying that the Court had efiect 

of L^nlifming the sale before "793 

M RAT.V.ABAMI PlbLAI r. SABAPATI.t I 1LL.VI / » 

Reformatory Schools 

-Dishonestly ‘'eceiving stolen p 

ful first ottender—faenteuce Keforina- 

rigorous imprisonment or . ^ interfere. 

to?y School-High 480 

6 ’ee OBiMtN.ti- Dbooedubb Coub, s, 


Registration Act ("XVI of 1908h s. 17—Atp-cc- 

ment to rc-pui’chase, whether requires registration 
'- Time, whether of essence of contract—Tender 
— Avoidance by vendee, effect of—Extension of 
time. 

A mere option to re-i'urchase which lias not 
the effect of reducing tlie original conveyance to 
a mortgage and docs not give rise to a right of 
redemption, does not require registration. 

Ill the case of an agreement to re-purchasc time 
is of the essence of the contract, and the doctrine 
that time may not be of tlic essence of the contract 
which arises outlie construction of contracts of 
sale of immoveable property, is not applicable; 
for the right to re-purchase, being an option, must 
Vie exercised according to the strict terms of the 
power. 

But although time is of the essence of the 
contract in the case of an agreement to re-purchase, 
a default by the payee such as lenders proper 
tender hv th*e jiurchaser by due date impracticahlo, 
would lie interpreted by the Courts as extending 
time, when it is clear that the juindiaser was 
prepared with a ready and willing tender. R Mai ng 
Wala r. aMg. Shwi- Gln, 2 Bur. L. J. 188; 1 R. 172; 
(1921) A. I. R. (R.) 57 610 


_S. 17 — Construction of document -Sale- 

deed-Agreement to reconvey— Mortgage, or option 
of re-purchase — Hegistration, whether nccessam/. 
The parties to a registered sale-deed executed 
an agreement contemporaneous with the sale- 
deed whereliv the vendee agreed that if the 
vendor re-paid to him the purchase-money with 
interest at a certain rale within two years ho 
would re-convey the property to the vendor : 

Held that the agreement was a mere option of 
re-purehase and did not amount to a mortgage and 
was therefore, not compulsorily registrable. R 
Macng Pai ng r. Ma On. 2 Bur. L. J. 89; (1923) 
A. 1. R. fR.) 2-12 ^ 606 

_s. 17 iD (b), (Cl, (2y [yj—Agreement to 

rcconvey property—Registration, whetkerneces- 

*\i?^agreemeut bv a purchaser of immoveable 
property to rcconvey the property to tlie vendor at 
anv time that the latter retiuires, does not fall 
within the purview of clauses (5) and (e) <^f sub¬ 
section (1) of section 17 of the Registration Act, 
and is. in any case, covered by clause (e) of eub- 
Bectioii (2) of the section, and does not, therefore, 
reauire registration. B Sangawa r. Hl'ciiangoin pa. 

"5^b"in HK. l-'07; 18 H. IGC; (1U2D A. I. 


’4 


_ . 2.Q—Sale-deed—Inclusion of property 

for obtaining registration at jHU'ticular place 

Jurisdiction. _ . 

Wliere a transaction is a bona fide one, ttio 
nclusion of a property for the sake of ohlaming 
he registration of the document at a particular 
dace will not oust llie jurisdiction of the hub- 
kf'tristrar to register the document. A Di’RGa 
'AMHamvAK Pkasau, A. I. H. (A ) 

i97; 10 A. 754 243 

_C 49 ^Uegistration of mortgage-deed— 

Mortgagors title, guestionof, the 

q’he condition of the mortgagor s real title to the 

piop^ty aioB aot Blicct tfio ciusstioB ol 
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tion, where the parties bona fide intended to deal 
with the property. A MuHAiiMAD Abdi'l H-\san' v. 
Fida Hcsain, (1924) A. I. R. (A.) 473 736 

—- S. —Unregistered deed of gift — Adinis^ 

sibility in evidence—Xature of donee's posses^ 
sion—Construction of deeds—Mainteiiance deeds 
—Gift "with absolute rights." 

An unregistered deed of gift confers no title on 
the donee, but if he lias been in possession longer 
than the ^ prescriptive period, the deed may be 
admitted in evidence to ascertain the nature and 
character of donee’s possession. 

There is no warrant for the proposition that in 
maintenance deeds the woids “with absolute rights, 
etc.,’’ ought to be construed in a manner different 
from the way in which they would be construed 
if they occurred mother documents. M Narayaxa- 
SWAMY V. Thangavelv, (1924) ]\l. W. N. 571; (1924) 
A. I. R. (M.) ^-00 67 

-s. 50 — Agricultural lease — Registered 

lease, whether takes priority. See Agra Tenancy 
Act, s. 79 ’ 251 


Rent —concld. 

not bound to' have recourse to a separate suit 
for that purpose. C Abdul Gapur v. Ali Miah, 28 
C. W. N. 605 369 

Res Judicata. See also Civil Procedure Code, 
s. 11 

-Alienation by Hindu widow—Declaratory 

decree by presumptive reversioner —Vendee, whe^ 
ther bound against inheriting reversioner. 

A declaratoiy decree obtained by the presump¬ 
tive reversionary heir, against a Hindu widow 
and an alienee from her, as to the alienation 
being not binding on the reversionary body after 
the lifetime of the widow, is binding as between 
the alienee and any reversioner in whose favour 
the reversion actually opens. 

^ a case such as the above the reversionary 
heir sues in a representative capacity so that the 
corpus of the estate may pass unimpaired to 
those entitled to the reversion. P C Kesho Prasad 
Singh v. Sued Parg.vsh Ojha, (1924) A. 1. R. (P. C) 
247; 10 O. & A. L. R. 1105; 40 C. L. J. 461; 47 M. 
L. J. 824 962 


-S, 77 —Refusal of Registj'ar to register 

document— Suit for registration — Court, duty of. 

In a suit under section 77 of the Registration 
Act, against the refusal of the Registrar to re¬ 
gister a document, the same considerations should 
guide the Court which should guide the Registrar 
in considering his duty to register or re^se 
registration. 

The question for consideration would be -whe¬ 
ther the document tendered for registration was 
actually in the state in which it was executed 
by the parties to it. 

Where it is found that the document tendered 
bears the most apparent traces of having been 
tampered with, after the execution of the docu¬ 
ment in its original state, the Court should refuse 
to direct registration. IVI Bolla Grovayya v. 
Cherukuri Venkatarathnam. 47 M. L. J. 271; 47 
M. 833; (1924) A. 1. R. (M.) 610; 20 L. W. 977 4 8 3 

Rent, ^uit for—Question of title, whether can he 
determined—Transaction in suppoi^ of title — De~ 
fendant, whether can impeach by way of defence 
—Separate suit, whether necessary. 

It cannot be affirmed as a broad proposition 
of law that a question of title may not be 
incidentally investigated in a suit for arrears of 
rent. 

Where a tenant-defendant disputes the extent 
of the title of the plaintiff-landlord to the arrears 
demanded, it is incumbent on the Court to deter¬ 
mine the point before the claim is allowed or dis¬ 
allowed. But, subject to this reservation parties 
should not be added in a suit for rent so as to alter 
its nature and scope and to transform it into a suit 
for determination of a complicated question of 
title to land. 

It is an elementary proposition that if the 
plaintiff relies upon a transaction in support of 
his title, the defendant is entitled to impeach its 
TftUdlty by way of defence to the claim anef 


Restitution, order for—Appeal—Court-fee pay¬ 
able. See Court Fees Act, Sen, I, Art. 1 321 

*-;—of conjugal rights, decree for—Subsequ¬ 

ent ill treatment—Order for maintenance—Wife, 
whether can be absolved from living with 
husband—Decree, how far binding—Court, dis¬ 
cretion of. See Criminal Procedure Code, 8.488 
(3), PROVISO 174 

Sale of goods, contract for—Provision for arbitra¬ 
tion in case of dispute—Dispute as to quality— 
Reference to Arbitrators—Burden of proving 
defectiveness in quality—Arbitrators, jurisdiction 
of—Stipulation for survey of goods — Award 
made without survey, whether valid. See 
Arbitration 341 

--— taken on approval with condition to pay 

cash—Title of buyer of such goods. See Penal 
Code, s. 406 163 

-;-Vendee’s failure to take delivery—Repudi¬ 
ation of contract—Vendor’s lien on goods sold— 
Re-sale. See Contract Act, s. 95 850 

Specific performance— Agreement for sale of 

immoveable property by guardian — Benefit of 
mmor—Subsequent better terms, effect of. See 
Minor 926 

'r~ —Agreement to assign decree 

Judgment-debtor's insolvency, whether affects 
agreement — Assignor's right to recover full 
amount agreed upon — Damages. 

An agreement to accept the assignment of a 
decree, on the payment of a fixed amount, does 
not become invalid, if the judgment-debtor becomes 
msolv^t; and the assignor in such a case is not 
entitled only to damages but to the full amount 
fixed in the agreement. 

is no invariable rule that in cases of 

Bpeoific performance relating to moveable property 
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damages only can be aw.irded. M Ivrishna Tykr 
Qyanadikkam PiLLAi, 20 L. AV. 328; (^1921) M. \V. N. 
693; (1924) A. 1. R (AI.) 801 78 


-Formal deed of conveyance, whether 

necessary. See Benami Transaction’ 333 

- of contract —Temporary sale. Sec Practice 

721 

-or damages, suit for—Damages, award of— 

Suit whether of small cause nature — Second 
appeal. Sec Civil Procedi re Code, s. 100 123 

,suit for — Delay, how far effective reply — 


Abandonment — Waiver—Time not of essence of 
contract. 

Delay in itself is no reply to a suit for specific 
performance unless it amounts to a waiver or 
abandonment of the contract or to latches on the 
part of the party seeking specilic performance. 

Mere delay does not amount to waiver or 
abandonment. 

A plea of delay should not be allowed to pre¬ 
vail if the parties have not by tlieir words or 
conduct or by express stipulation made time 
of the essence of the contract. N Abdul Majid 
Khan v. Balappa 

Specific Relief Act (I of 1877'. S. 9 —Benefit 
of section, how to be taken—Possession on basis of 
title, suit fo)—Failure to establish title—Decree 
for possession, whether can be given—Occupancy 
holding—Mortgage, whether legal— Dispossessed 
mortgagee, suit by — Section, whether applies. 

Wlien a plaintiff is dispossessed otherwise than 
in due course of law and wishes to 
benefit of section 9 of the Specific Relief Act, 
he ought to institute his suit on that ground 
alone and not on title. 

Therefore, when a plaintiff sues for i^ssession 
on the basis of a title and fails to establish ni9 
title, his suit for possession based on title cannot 
be converted into a suit for possession un er 
section 9 of the Specific Relief Act, and a deciec 
for possession cannot be granted to him un e 

that section. . . . j 

Section 9 of the Specific Relief Act does not 

apply to a suit by a dispossessed 

for recovery of possession and in 

for recovery of the mortgage-money. A - 

V. BhushiKai 

s. 35, last para.—“/it the samecase, 


construction of—Vendor in possession 

The words “in the same case’' in the conclud¬ 
ing paragraph of section 35 of the 

Act are not restricted to the Previous paragraph 

alone and apply not only when the p when 

in possession of the subject-natter, bi „ 
the vendor is in possession. S Ramji Hanskaj_^^ 

OHINAt 


73 


- 3. 41—Improvement—Compensation. 5ee 


250 

CoNTBAcrr Act, s. 11 

S. 42-Bom!,av High Co.rt Rules r- 2M- 


--^ S* —oomoay ., 

Originating Summons—Declaratory decree, uh 

ther oatt granted. 


Specific Relief Act —contd, 

A d^iclarntory decree can be passed in an 
Originating Summons provided the case falls 
witiuii the provisions of section 12 of tlic Specilic 
Relief Act. B Dinkarrao Oanpatrao v. Nakain 
\’r.sHWA\ATH, 24 Bom. L. R. 419; (1922) A. I. K. (B.) 
81; 17 B. 191 628 

-S. 42 —Declaratory suit—Consequential 

relief, question of—Duty of Court. 

It is not open to a Court to dismiss a suit filed 
under section 42. Specific Relief Act, on tlie 
ground that a mere declaration will not sutficc, 
without taking evidence an^l going into the facts. 
C Krishna Moha.n r. GouR Su.ndar 851 

-S. 45 —Court's jurisdiction, nature of — 

Specific remedy available. —High Court, whether 
will take action--Bengal Electoral Rules, r.SI — 
Election, whether can be questioJicd in Court. 
The jurisdiction given to the High Court under 
section 15 of the Specific Relief Act is a dis¬ 
cretionary jurisdiction and is limited by provisos 
mid exemptions which are set out in the .section. 

One // aiiplied under section 45 of the Specific 
Relief Act for an order requiring tlie Returning 
Officer to accept his nomination j>aper for elec¬ 
tion to the Bengal Legislative Council and reject 
that of his rival candidate M. The apjdication 
liaving been rejected 77 appealed but during the 
pendency of the appeal the Returning Officer 
declared* M to he duly elected : 

Held, (1) that inasmuch as it was open to 77 
to contest the election of .17 by an election peti¬ 
tion, he had anotlier si>ecilic and adequate legal 
remedy, and the Court liad. therefore, no juris¬ 
diction to make an order under section 45 of the 

Specific Relief Act : , , , » » i 

(2) tliat as .17 had been declared to be duly 

elected the Court had no jurisdiction to inter¬ 
fere with that declaration in those proceedings. 
C Halder V. Mallak. 28 C. W. N. 127; (1921) A. I. 
K. (C.) 454 930 

_ s. 45, provisos (a) to (e)— U'rR of man¬ 
damus—High Court, discretion of—Writ, whether 
can be granted ex debito justitico —-Ipp/ica/ion 
for writ, contents of—Remedy, whether summary— 

‘ Property' in proviso (a), meaning of — "Franchise," 
what includes—Legislative Councils, procedure of 
^ President, powers of—Writ, whether can be 
issued to President to exercise his powers in par¬ 
ticular way— Judiciary, whether can interfere 
with legislature—English practice—J ustice, 
denial of—Question of law or fact. 

The jurisdiction of the High Court to make 
orders under section 45 of Uie Specitic Relief 
^ct is entirely discretionary and in dealing with 
an application under Chapter VIII of the Act, the 
principles applicable to a writ of mandamus 
should be followed. . ».• i 

The writ of mandnnuis is a high prerogatne 
writ and is granted to ampliato justice and to 
nreserve a right where there is no specific legal 
remedv Therefore, it cannot be demanded ex 
dehito'justitiae but issues only in the discretion 

of the Court. . ^ • i » 

In the case of a writ of mandamus, the rights 

to be enforced must bo of a public natuf 
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affcctiii" the public at large and also those ■which 
although of a public nature specially affect the 
rights of individuals, and the person applying 
must show that he has a real and special interest 
in the subject-matter and a specific legal right to 
enforce. 

There must be a sufficient demand to perform 
the act sought to be enforced and a refusal to 
perform it. It is not necessary that the word 
'refuse' or some equivalent of it, should be used 
but there should be enough to show that the 
party withholds compliance and distinctly deter¬ 
mines not to do what is required of him. There 
must also be a possibility' of effective enforcement 
of the writ which will not issue if altemative 
rem'=‘clies or remedy are or is open to the applicant. 

An applicant for a writ of mandamus must 
fulfil all the conditions laid down in provisos (a) 
to (e) of section 45 of the Specific Relief Act. 
These conditions arc cumulative and all of them 
must be fulfilled. 

The Court in such cases is invested with very- 
large powers and the remedy’ is of a summary 
nature and coercive in its character and it is 
elementary that the wider the power, the greater 
must be the cautioir with which the power is 
exercised. 

Where, therefore, a member of the Bengal 
Legislative Council applied to the High Court 
for the issue of a writ of mandamus against the 
President of the Council ordering liim to decide 
and to disallow a motion about the estimates to 
be presented to the Council for a supplementary 
or additional grant on account of the salaries of 
Ministers, when such grants had been on a 
previous occasion disallowed hy- the Council and 
the petitioner as a member of the Council had 
exercised his motion in favour of disallowing the 
motion, and further pray-ed that his property, 
franchise and personal right as a member of the 
said Council and otherwise, would be injured if 
the President was not directed to decide on the 
lines indicated above : 

Held, (1) that as the applicant paid revemi© 
from which Ministers drew their salaries along 
with thousand others, a denial of his prayer, 
did not cause such injury to his ‘property-,’ as 
was contemplated by proviso (a) to section 45 of 
the Specific Relief Act ; 

(2) that the word ‘franchise’ in the proviso did 
not include the right to vote in the Legislative 
Council though in its electoral sense it denoted 
both the right of voting at elections and the 
qualifications upon which that right was based; 

(3) that if the applicant’s notions of what was 
legal or illegal under the Rules and Standing 
Orders, were hurt, that did not mean that his 
‘personal rights’ had been injured. 

\\Tiether there has been a denial of justice or 
not, is a mixed question of law and fact. C Jatindra 
Mohan Sen Gupta, In re, 40 C L. J. 44; 51 C.' 874 

374 

Stamp Act (H of 1899), s. 35, proviso (a), 

scope of — Non-payment of stamp duty, effect of 

^penaity. 


[1924 


stamp Act— concld. 

The proviso (a) of section 35 of the Stamp 
Act IS of equal ambit with the body of the 
section, and just as an instrument cannot be 
acted upon, that is to say, nothing can be re¬ 
covered under it unless it has a proper stamp 
so the proviso provides that if there is not a 
proper stamp it may be put on afterwards on 
pay-ment of a penalt.v and the instrument then 
becomes effective. P C Lachmi Narayan v. Ram- 

5 P. L. T. 570; 47 M. L. J. 300; 
(1024; A. I. R. (P. C.) 221; 26 Bom. L. R. 1140; 20 
L. AV. 811; 40 C. L. J. 443; 10 O. & A. L. R. 1272 

789 


—ss. 35 (a), 36, Sch. I, Art 5, cl. (c)— 
Keference to arbitration not stamped — Arbitrators, 
power of — Procedure—Suit on award — Reference, 
whether can be ckallenged—Admission of refer¬ 
ence on payment of penalty—Reference to arbitra¬ 
tion properly stamped—Refusal of one of several 

Aroitrators to act-Substitution of another Arbi¬ 
trator-Document, whether requires stamp. 

On a reference to arbitration not duly stamp¬ 
ed the Arbitrators can proceed to levy the duty 
and penalty under section 35 (a) of the Stamp 
if the defect is brought to their notice, but 
in the absence of such notice, when once they 
have taken up their enquiry on the basis of the 
reference, the admission of the reference before 
them can no longer be called in question before 
them in view of section 36 of the Act. 

But when a suit is brought on the award 
subsequently, the jurisdiction of the Arbitrators 
can be challenged on the ground that there was 
no valid reference, and it becomes the duty of the 
Court to investigate tlie assertion, who again is 
entitled, on ascertaining the true facts, to proceed 
under section 35 (a) of the Stamp Act. 

Per Suhrawardy, J.—Where on a reference to 
arbitration duly stamped, one of the Arbitrators 
declines to act, and another person is substituted 
in his place by a second document, the latter 
document is not a reference to arbitration, but a 
letter of nomination or appointment of the sub¬ 
stituted arbitrator. Such a document does not 
require to be stamped \mder the Stamp Act. C 
Kali Charan v. Manx Mohan, 28 0. W. N. 871; (1924) 

A. I. R. (C.) 794 41 6 

State Railway Open Line Code, Vol. II, App. I, 

rr. 22, 30— “Compulsory deposit,” what is—De¬ 
posit, whether ceases to be compulsory on death 
or retirement—“Discharged” in rule 30, meaning 
of—Deposit, whether liable to attachment after 
retirement. See Civil Procedure Code, s. 60 (1) 

(«) 69 

Succession Certificate Act (Vll of 1889), s. 16 

—Succession certificate, effect of. See CrviL 
Procedure Code, s. 2 604 

Suits Valuation Act (Vll of 1887), ss. 4, 11 — 

iuit for possession of land — Market value less 
than plainti^'s valuation — Appeal, vciluation for, 
purposes of—Proper forum, how determined. 
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Suits Valuation Act— coucld. 

For the purpose of determining the course uf 
appeal, the value of a suit for possession of 
a house is the market value of 
ascertained hy the Court and not 
stated by the plaintiff in his plaint. 

V, Umda, 6 L. L. J. 355; 5 L. 181 

Summons case, tt'ied as wafraut case—Accused 
not allowed to cross-examine prosecution tvitnesses 
on re-call — Prejudice — Pri>ccdure. 

A Magistrate tried a summons case as a warrant 
case and fi*amed charge against the accused who 
intimated their desire to further cross-examine 
prosecution witnesses and produce defence. Hut 
when the witnesses were re-called, the Court dis¬ 
covering its mistake, cancelled the charge, refused 
to permit cross-examination and gave judgment 
against the accused: 

Held, that tlie accused were prejudiced in their 
defence owing to the wrong procedure of the Court 
and must be given a further opportunity of cross- 
examining prosecution witnesses. O Kam Katan v. 
Kam Sag ah 279 

Surety and debtor — Contribution—One surety 
receiving counter-security from principal debtor. 
A surety who has received from the principal 
debtor a counter-security for the liability which he 
undertook jointly with other co-sureties is liable 
to bring in for the benelit of such co-sureties what¬ 
ever he has received from that source.^ M Muthi- 
SAMi Naidu V. K.vyalu Naidc, 20 L. W . 38o; (U-H 
A. I. R. (M.)818 

Trade mark— /iXcfH*’u'e use of imp<n-ted article 
with particular trade mark — Infringement. 

An importer who hy advertising and pushing 
the sale of goods under a particular maik 
secures a wide popularity for the wh* 

tion to the goods sold by him is entitled }o 0^ 

protection of the Court X^r^lucer 

country of importation even against ^ 

of the goods. R Cowie & Co. r. I atel - 

R. 278; (1924) A. I. K. (R ) 333 723 

Transfer of Property AetdV of 1882 ), s. 6 fei— 

Right to sue for accounts, "X'/hV test 

Suit on basis of assignment-^Tra^isfe^^ 

of^Right arising out of contract, 

firable—Title-deed, delivery of—Rigbf, 

in law and, therefore, a suit on the 
assignment for recovery of the 

the taking of accounts is . ; "j ! . or 

The test for determining J*;® J,® ‘ it\ iu 

otherwise of an inchoate right is i 
be attached in execution of a dec^- p . \ct 

Section 6 (e) of the Transfer 
applies not only to rights ai ising 

also to rights arising out of , f joes 

The mere delivery of ad^ument of title 

not constitute a transfer of the ‘f,V vth t2S 
pertv. C PaoHLinCuASOHAUAS - H 
C. \V. N. 891; 40 C. L. J. i9; (U2P A. i n- 

8 . 10-Rule against pcrpetuity-J^ncces- 


sion. Sec Vendob asd rirncuAStR 


Transfer of Property Act— coutd, 

- - S. 14—Coi^aau^ for pre-emption — Per- 
peuities, rule against, applicability of — Covenant, 
whether runs with land-—Construction of document 
- Intention of parties—Duty of Court. 

In construing a document the Court lias to 
construe the words of tlie document as they stand 
according to their plain grammatical meaning 
and whatever tlie parties may liave intended tliey 
must be hound by the ])lain meaning of the 
words to which tliey attached tlieir siguature.s. 

Covenants in a deed of transfer which cast a 
verv onerous burden on the covenantor must l)c 
read strictly against the covenantee. 

Although contracts for the sale of land which 
can be specitically enforced immediately, or con¬ 
tracts creating a right of pre-emption which 
cannot be specitically enforced until the proper 
occasion ari.ses in the future, do not, according 
to the law in India, create an interest in land 
either equitable or executory, they do create 
rights which are capable of being enforced with 
regard to the laud in certain circumstances 
against third parlies and to that extent they 
are not ordinary personal contracts and stand in 
a category by "themselves. The principle which 
underlies'lhe rule against perpetuities and which 
is embodied in section 14 of the 4'ransfer of 
Property Act is applicable to this class of contracts. 

V covenant in a deed of sale reserving to the 
vendor and his Iieirs a riglit of pre-emption or 
first refusal to arise on an intended sale of the 
Diopertv is not a covenant whicli runs witli the 
l uid at’ law. and. if it is unlimited in point of 
time is void on liie ground that it is obnoxious 
to the rule against perpetuities. B Dinkahk.vo ( ixs- 
PATUAO Xakavan- V IS,.WAS'A IH 21 Hoiu. 1., K. 

(19221 A. I. H. (H.i 81; 41 13. 191 628 

__ S. 52 - Purchase of property pendente 

lite—A’od'cc. 

A pu.vlmse nuulo o£ propcTty .icUmlly in litiga¬ 
tion tliongli for valuable consideration and witliout 
my express or implied not.ee. m point of fact 
fleets the purchaser in the same manner as tf ho 
l.ad such notice. O IJ.vs.nVAN r. xNatua, 10 O. 6. A_ 

L. K. 857; 11 O. le J. Ia2 5.^7 

_ ^5 53 prauduUni transfer—Impugning 

credits'whether should be creditor nt dale of 
alicnatinn-Cousideratlon -Settlement on account 
(,f natural love and affection. 

It is not ncces.sary under .section .l.-i of the 
Transfer of Property Act that tl.e creditor ,m- 
nmmhtg tl.e alienation should l.ave heen a cred.t- 
m at n.e time of tl.e alienat.on,. If. a person 
makes a transfer of his property ... v.e.v of h,.s 
WomiiP' a del.tor or of getting a decree passed 

thP mere fact that a settlement deed wa^i 
^ nt^d on Account of natural love and affection, 

executed on iuKiition was not to 

It Xhe question liaa to bo decided 

;‘fc“ idencras'to ckcVmslauces under which the 
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transfer was made. M Ra.jagopal C’hetty v. Siva- 
GAMi Ammal, 20 L. \V. r »:\ S \ (102b A. I. R. (M.) 770; 
(1924) M. W. N. 8G9 945 

-SS. 60| 98 —Prori- 

sion to treat as sale in otwe of non-payment —Con- 
version into a}i07nalous mortijaije—Clog on equity 
of redemption - Right of redemption. 

The addition of a clause to an ordinary posses¬ 
sory mortgage to the efTect that, should the mort¬ 
gagor fail to pay the mortgage amount within a 
certain time, the transaction shall he treated as a 
sale, does not convert the usufructuary mortgage 
into an anomalous one. 

The provisions of section GO of the Transfer of 
Property Act are imperative and no mortgagor 
can lose his right to redeem even in the case of 
an anomalous mortgage. M Chellakutti Xaiken 
r. Venoapfa Pillai 809 

-S. 63 —Mortgaged land -Government waste 

adjoining- -Mortgagee, cultivatio7i by — Land cap¬ 
able of separate enjoyment and vse — Waste, whe¬ 
ther accretion —Mo7'tgagor, whether can sue /or 
7'edemption. 

Government waste land adjacent to a mortgaged 
holding which is brought under cultivation by the 
mortgagee and is capable of separate enjoyment 
and use, is not an accretion to the mortgage 
land under section G3 of the Transfer of Property 
Act and, therefore, the mortgagor cannot sue for 
its redemptitm. L B Mal'NG Smwe On r. Ponniah 
Mudaliar, il923) A. I. K. (R.) 127 787 

-S. 74— Prior mortgagee (tbtaining fo7'eclo- 

vSii?*? dec7'ee— Puisne mo7'tgagees I'eynedy. 

If a prior mortgagee obtains a decree for fore¬ 
closure against the mortgagor without joining the 
puisne mortgagee as defendant, because the suit 
against him is barred by time, the puisne mort¬ 
gagee's right to redeem the prior mortgagee is 
not dead ; in fact his only remedy’ is to redeem. 
N Laxmichand V. Narayan, (1923) A. I. R. (N.) 225- 
6N.L. J. 237 77 

- 8. 76 (h) —Accounts. See Mortgage — 


(English)—Redemption 

S. 77—Interest in lieu of profits—Mort- 


gagor, whether liable to render accounts. See 
Mortgage, usufructuary 406 

8« 77—Mortgage—Profits in lieu of in¬ 


terest—Stipulation to pay fixed sum as malikana 
—Mortgagee, whether liable to account. See 
Mortgage 


—-SS. 82, SS — ContT-ibution between co-mori- 

gagors. 

Section 82 of the Transfer of Property Act deals 
only with relations between mortgagor eind mort¬ 
gagee and has no application to the case of co- 
mortgagors which is with by section 95 of the 

Act. N PUNDALIK ^^AI 2 

-S« 89- M^gage decree—Erior in descrip¬ 
tion of pi'operty—J urisJiction of Cou7't to rectify 
error. 

Under section 89 of the Transfer of Property 
Act, as soon as an order absolute for sale is 
made, the &curity is extinguished, and the 
Illative righ# o|the mortgagor and mortgagee 

/■ 


Transferor Property Act— concld. 

are thenceforth regulated by the decree. But 
the mortgagee is not thereby debarred from 
proving that the description of the proj-erty 
mentioned in the schedule to the decree itself 
was erroneous ; and if that is established to the 
satisfaction of the Court, it has ample authority 
to mould the relief accordingly ns between the 
original parlies or their representatives-in-interest. 
C Nanda Lal V. JoGENDRA Chandra, 39 0. Ij. j. 
222; 28 C. W. N. 403; (1924) A. I. R. (C.) 881 297 

-S. 91—Mortgage of property of last male- 

holder—Reversioner, whether interested—Right 
of reversioner to redeem. See Hindu Law— 
Widow 747 


- s. 95—Contribution between co-mortga¬ 
gor. .Sec Transfer OF Property Act, s. 82 2 

-S- 98 Possessory mortgage—Provision 

to treat as sale in case of non-payment—Conver¬ 
sion into anomalous mortgage. See Transfer op 
Property Act, s. GO 809 

SS. 105, 106, 107— Daily tenant—Verbal 
agreement—Transferee for value. See Rangoon 
Rent Act, s. 2 (c) 391 

—S. 109— Lessor transfeTnnng property leased 
—Rights and liabilities of transferee — Teimina- 
tio7i of lease — Lessee, whether can dispute title of 
transferee. 

When a lessor transfers his ownership in the 
pioperty leased, under section 109 of the Transfer 
of Property Act, the trnn.«?feree, in the absence of 
a contract to the contrary, possesses the rights 
and, if the lessee so elects, is subject to all the 
liabilities of the lessor. In such a case when 
the lease has terminated, it is open to the man in 
possession to dispute the lessor’s title to the land 
on the ground that ownership of it has passed 
either by a transfer or operation of Jaw to another 
N Daulat V. Sardar Singh, (1923) A. I. R. (N.) 91 

Trust— institution—Temple — Managers 
positW7i—Trustee—Alienation—Necessity —Duty 
to protect property—Alienation by Manager of 

temple^ whether binding on his successor—Tenant 
— Adver^se possession. 

A public temple is a religious institution, and 
IS recognised in law as a juridical person, but 
It can act only through persons who have author¬ 
ity to act for It, and they can act for the temple 
only within the scope of their authority. The 
position of the skebait, the manager or the 
trustees of a temple, is, so far as their power to 
deal with the endowed lands of the twnple is 
concerned, analogous to the position of a Mahant 
of a mutt to deal with the endowed lands of a 
mutt. They can sell or mortgage the endowed 
hmds of the temple if there is an actual, special, 
and unavoidable necessity of the temple to do 
but the necessity would have to be proved by 
those who alleged that it existed. E.^cept in a 
case of such unavoidable necessity the skebait 

trustees of a temple, or the 
Mahant of a mutt, have no power to sell or 
mortgage the endowed property in their custody 

endowed property by creating or granting in 
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favour of any one riphts of permnnent occu])aucy 
in the endowed lands. 

In the case of a shebait a prant by him, in 
violation of his duty, of an interest in endowed 
lands, which he has not authority as shebait to 
Inako, may, under some circumstances, be pood 
as apainst himself by way of estoppel, but is 
not bindinp upon his successors. P C N.\iy \i‘tLi..\r 
V . Raman’ATHax, ^11)21) A. 1. R. 0.) (i.V, in L. \V. 

250; 22 A. I.. J. IIIO: .‘U M. L. T. 10: fl02n ’S]. \V. N 
20.1; 46 M. 1.. J. 5)6: 10 O. & A. L. R. 161; 17 M. 
337; 28 O. W. N. 809 (P. O.) 226 

■■ Surviving descendant of founder of 

chatram, whether can api)oint manaper—Tnjst 
property described as private iiroperty—A])point- 
ment of manaper of such property, validity of. 
See Civil Puocedure Code, s. 92 804 

Trusts Act (II of 1882a S. 82 Benami transac¬ 
tion —Presumption of advancement - Criterion. 
See Ben’ami traksaction 832 

U. P. Excise Act (IV of 19101, ss. 3 (2 , 10— 
'^Excise O^cer ", mcatiino of—Police Oficcr spe¬ 
cially invested with powers. 

Under section 10 of the U. P. Excise Act the Local 
Government has authority to empower, not only 
a Sub-Inspector of Police, but any Police Ollicer, 
to perform duties and exercise powers under 
that Act, including the conferment of authority 

to make a report or complaint. 

A Sub-Inspector of Police who has been in¬ 
vested with powers under the I0xci.se Act by the 
Government is an “Excise Otficcr within the 
meaning of the Act and is competent to make 
a complaint or report to n Magistrate under sec¬ 
tion 71 (a) of the Act. A Emperor r. Chitar 
Singh, 21 A. L. d. 922; 10 O. «& A. L. R. 293: 40 
A.’158; (1924) A. I. R (A.J 207; 25 Cr. L. J. UAo 

- S. 64 {o)—Sale by one partner out of pre¬ 
scribed hours—Other partner, liability of. 

For purposes of agency two partners stand to 
one another in the same relation as master and 
servant. 

Where, therefore, one of the partners in a 
liquor shop commits a wilful breach of the license 

and sells liquor after prescribed hours, he does so 

as agent for the other partner who is therefore, 
equally liable. A Emperor i>. Jwal.\ I Rasap 45 

A. 642; (1924) A. I. R. (A.) 101; 25 Cr. L. J. 12n 

U. P. Honorary Munsifs Act (II of 1896), 

8 S. 8 (2), 9-Bengal, 

and Assam Civil Courts Act ItJ 

—Civil Procedure Code (Act\ of ]00S), s. -v 
Small Cause case traitsferred to lIoTioiaiy 

Munsifs Court — Appeal. n r’uiiQP 

Whore a case is transferred firun a Small ( ause 


U. P. Land Revenue Act <111 of 1901', s. 44— 
Mortgagee entered as lessor on mortgagor's 
application—Presumption. Set Lanplord asp 
TENANT- Suit 296 

— SS. 48, 49, 56, 86, 230 —Power of 


recording cesses—Assistant Record Ojjicer, wh€}i 
can make recoi d—- Cess recorded by Settlement 
Oficcr, u'he7i I'ecorci'able—SnvctioJi of settlement 
operations, whether sufficient. 


undersection 5^4, Civil i-roceuuie . 

Munsif, for the purpose of „nd 

not become a Small Cause Court Ju Ige and 

therefore, his decision is appealable. A • ’ . . 
v.HiraLal, 22 A. L. J- 880; (1921) A.I.R.(Ad^.6 


I'lie power of recording cesses conferred on the 

Record Oniccr l)v section 56 of llie U. P. Land 

% 

Revenue Act can be exercised by the Assistant 
Record Ollicer under section 230, subject to 
the control of the Record Oflicer. 

Where there is no revision of records notified 
by the Local (Jovernment as required by section IS 
of the V. P. Land Revenue Act and no I^ecord 
Ollicer has been appointed by it under .section 49, 
the Assistant Record Officer has no nutliority to 
make any record sucli as would make a cess valid 
under the provisions of section 56 of the Act. 

A mere sanction of a settlement operation of a 
district does not include a definite sanctii)n as is 
re(|uired by section 86 of tlio U. P. Land Revenue 
Act for the preparation of a list of cesses in accord¬ 
ance with vHlage custom. A Sukurwa v . Nazir 
Ahmap, 22 A. L. J. 900; 10 O. <Jfc A. L. R. 1155 

1027 

U. P. Municipalities Act (II of 1916), s. 128 

(1) (lx) — "Trade," meaning of—Tux on circum- 
.stances and pi-opei'ty—Salaried clerk, whether 
liable to he taxed. 

“Trade” implies buying and selling or 
dealing in money or at least the making of 
some article for the purpose of sale. Further, a 
person can onlv be said to he carrying on trade 
in the ordinary sense of the word when he is 
working for his own profit and not when he is 
in receipt of a fixed salary. 

Therefore, a person who resides outside the 
Municipal limits but is employed during business 
liours as a clerk on a salary within Municipal 
limits is not liable to be taxed under a tax on 
circumstances and property imposed on persons 
“residing or carrying on any trade or owning 
pronertv within the limits of the Munieipality 
under clause (ix) of section 128 (1) of the T^. 1 . 
Municipalities Act. A Bru Bhushan 
cii'AL Boarp of Kasauj. 22 A. L. A- i>9J, 

A. I. R. (A.) 567; 46 A. C85 89 

Usurious Loans Act fX of 1918), s. 3 - Court. 

duty of. , . » A , 

Under section 3 of tlie T sunous I^oans Act a 

dutv is raf t upon the Court in cases to which the 

Stafnte applies, to apply its mind to its provisions 

even in a suit heard ej: R^d to take up tlie 

ouestion of its own motion, where it lias not 

raised by the defence. C Nana Mia i'. ^ 

Vendor and purchaser—Noaie interest reserved 
bu vendor in property sold- Transfer of Property 
Act (IV of 1882), s. 10- Rule against perpetuitu 

— Succession. 

There is nothing to prevent a vendor from 
reselling a certain interest in the property com- 

prlled in the sale for the benefit of hiniseU and 
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Vendor and purchaser— conoid, 

lus lineal male descendants without any power 
of alienation, subject to the reversion of that 
interest in case there were no male descendants 
left to enjoy tlie benelit of that reservation. 

The reservation of such an interest does not 
offend against the rule of perpetuity or involve 
the laying down of a i*ule of succession varying 
the ordinary law. On the other hand it merely 
amounts to the cutting of a certain interest out 
of the property sold for a limited purpose; and 
the vendee becomes fully entitled to the whole, 
when the interest so created dies out. A Sukhdeo 
r. R.\m New.vs 326 

Way, riyht of—Sale of land—Boundary de~ 

acribed an pathway. 

The purchaser of a piece of land, one bound¬ 
ary of which is given in the sale-deed “as a 
pathway", is entitled to a right of way over the 
pathway. M Klppakk.vl v. Matha>j Chettiar, 47 
M. L. J. 477; a924,) A. I. R. (iM.) 834 4 3 0 

Whipping Act (IVof 1999),s. 3 — "Punishment," 
meanimj of—Sentence of imprisonment or fine, if 
can be added to whipping. 

The word “punishment” in section 3 of the 
Whipping Act means “the total of punishments 
awardable.” In lieu of punishing an offender with 
imprisonment and fine, the Court may punish him 
with whipping but it cannot sentence him to 
whipping and also iini^ose a fine. M Varadarajalu 
r. E.mperor, 20 L. W, 881; 25 Cr. L. J 1185 49 

Will —Bequest in favour of unborn son of daughter 
—Birth and death of son before vesting, effect 
of—Construction of Will — Bequest, whether 
valid. See ^L\dras Hindu Transfers and Be¬ 
quests Act, s. 2 1044 

*-* by Hindu in favour of son's daughter— 

Absolute or limited estate See Construction 
OF DOCUMENT 490 

-—, constmetion of—Property bequeathed to 

widow and on her death to cousin—Cousin pre¬ 
deceasing widow—Heirs of cousin^ whether 
entitled—Vested and conting( 5 ‘nt interest. 8’cc 
Hindu Law—Will ' 5 83 

-, execution of, if amounts to alienation. 

The mere execution of a Will does not amount 
to alienation as it passes no property at the time. 
C Protap Chandra v. Jagadish Chandra, 40 C. L. 
J. 331 886 

Wavier. 6’ec Limit.uion Act, »Sch. I, Art. 75 

203 

- ■ — — of provisions of Act. See Bengal Ten¬ 
ancy (Amendment) Act, s. 49 ^ _ 848 

Wajlb-u!-arz— Interpretation—effect 
of—Pre-emptive clause cdntainitMir ^^raneous 
matter—Presumption .of custom(,;i^^Kfr arises. 
See Pre-emption ^ 526 

-- Presumption to- entries. Sec Custom— 

Pre-emption 196 


Act upon such belief, meaning of. iSee Evi¬ 
dence Act, s. 115 791 

Alienation, meaning of. See Chota Nagpdb 

Encumbered Estates (Amendment) Act, s. 8 

886 

Already undergoing sentence of Imprison¬ 
ment, meaning of. See Criminal Proce¬ 
dure Code, s. 397 478 

Any other sufficient cause, meaning of. See 
Civil Procedure Code, O. XLVII, r. 1 1022 

Appearance, meaning of. See Civil Proce¬ 
dure Code, O. Ill, r. 4 102 

Ascertained sum, meaning of. See Civil 
Procedure Code, O. VHI, r. 6 340 

“Attachment” and “order of attachment,’* 

distinction between. See Civil Procedure 
Code, s. 7 109 

Competent Court, meaning of. 5ee Criminal 
Procedure Code, s. 146 170 

Compulsory deposit, what is. See Civil Pro¬ 
cedure Code, s. 60 (1) (h) ' 69 

Co-Sharer, meaning of. See Custom—Pre¬ 
emption 196 

Day fixed for hearing of suit, meaning of. 

See Civil Procedure Code, O. XVJII, r. 2 (1) 73 
Deeming themselves aggrieved by pro¬ 
ceedings, what amounts to. See Madras 
Land E.ncroachment Act, s. G 414 

Discharged, meaning of. jSce Civil Procedure 
Code, s. 60 (1) (k) 69 

Disposition, meaning of. See Madras Hindu 
Transfers and Bequests Act, s. 2 1044 

Eviction In due course of law, mean¬ 
ing of. See Agra Ti:nancy Act, s. 31 651 

Excise Officer, meaning of. jSee U. P. Excise 
Act, s. 3 (2; 705 

“False report” and “false charge,” distinc¬ 
tion between. jSee Penal Code, s. 182 167 

Franchise, what includes. iSee Specific Relief 
Act, s. 45 3 74 

He who seeks equity must do equity, 

meaning and application of. See Equity 

309 

Heard and finally decided, meaning of. 

See Civil Procedure Code, s. 11 485 

In pari delicto, maxini of. See Civil Procedure 
Code, O. 11, r. 3 333 

In the same case, construction of. See 
Specific Relief Act, s, 35 7 3 

Interest In the trust, meaning of. See Civil 
Procedure Code, s. 92 8 04 

Interlocutory order, meaning of. Sec Civil 
Procedure Code, s. 7 109 

Kabullyat, definition of. 6'ee Bengal Tenancy 
Act, s. 103 (6) 879 

Kudivaram, meaning of. See Landlord and 
TENANT 226 

Landlord, meaning of. See Madras Estates 
Land Act, s. 3 (5) 929 

Leviable, meaning of. See Court Fees Act, 
ScH. I, Art. 4 297 

Maintenance, meaning of. See Criminal 
Procedure Code, s. 4^ 257 

Matter In Issue, meaning of. See Civil Pro¬ 
cedure Code, s. 10 539 

Meaning of word “place” in definition of 
“Mill.” See Cotton Duties Act, a. 16 359 
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Melvaram. meaning of. See IjAndlord and 
TENANT 226 

Month, meaning of. See Limitation Act, s. 25 

330 

MUlgametl, delLnition of. Gcjauat Talcq- 
. DARs’ Act, s. 2 (1) (a) 867 

Ordinarily used, meaning of. See Penal 
OoPE, s. .'iOi 54 

Other sufficient reason, meaning of. See 
Civil Procepvre Cope. O. XLVII, r. 1 502 

Parties concerned In disputes, lucaning of. 

See Criminal I^rocepure Cope, s. 1-15 691 

Physical possession, meaning of. See Pln.iah 
Pre-emption Act, s. .30 (1) 203 

Public plaHe, meaning of. See Pcnnc Gam¬ 
bling Act, s. 13 ^ 476 

Punishment, meaning of. See Whipping Act, 
8. 3 49 

Resumption, meaning of. 5ee Bengal Tenancv 
Act, s. 103 (6) 879 

“Robbery” and “theft,” whether synonymons. 

See Rail>yays Act, s. 72 313 

Sons, meaning of. See Hindu Law—Mitakshara 

1032 

Street, de^^nition of. See Bombay District 
Municipal Act, s. 3 (12) 52 

Trade, meaning of. 6'ce U. P. Municipalities 
Act, s. 128 (1) U j:) 89 


Workman's Breach of Contract Act (Xlll 

of 1859), s. 2 — Kailui'e to perform contract — 
Complaint, when must be made—Second Class Ma- 
ijistrate, jurisdiction of—Period of grace, whe-‘ 
(her should he allowed — Court, discretion of. 

A complaint witli regard to a workman's 
default must he brought within three months of 
tlie neglect to perform the contract. 

Honorary Magistrate of the Second Class has 
jurisdiction to try a case under the Workman’s 
Breach of Contract Act. 

.Some period of grace should l)e allowed to the 
accused for making the re-payment before sending 
him to Jail. 

It is within the discretion of the Magistrate 
to lix the length of the period. A Keialbal r. 
Muhammad Yusuf, (1921) A. I. P. (A.) 616; 25 Cr. 
L. J. 1294 366 

- S. 2 B — Privolous or vexatious complaint 

— Compensation—Sotice to show causej 

An order under section 2B of the Workman’s 
Breach of Contract Act directing compensation to 
be paid in respect of a frivolous or vexatious com- 
j)laint cannot be legally made without calling 
on the complainant to show cause against the 
order. A IAipekor v. Abpus Samad Khan, 45 A. 
616; A. 1. K. (A.) 599; 25 Cr. L J. 1200 134 
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